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SXOTION  L 

woMt  DS0t  un  m  ^sksaal. 

Ths  action  of  debt  is  founded  upon  a  privitv  of  contract 
either  express  ot  implied,  in  which  the  certainty  oi  the  lum  or 
doty  appNears;  and  the  plaintiff  is  to  recoyer  the  sum  in  numer& 
and  not  in  damages^  Debt  lies  for  money  due  on  legal  lia- 
bilitiesy  and  upon  simple  contracts  express  or  implied,  whethef 
verbal  or  written,  and  upon  contracts  under  seal  or  of  record, 
wh^iever  the  demand  is  for  a  sum  certain  or  capable  of  being 
reduced  to  a  certainty.^  Where  there  is  a  *pnvity  (indepeop  *7I0 
dently  of  any  security)  between  the  parties,  and  the  debtor  un- 
dertakes not  for  another^s  debt  but  for  bis  own,  not  to  a  stranger 
but  to  the  creditor,  and  he  enters  into  a  contract  to  pay  that 
debt,  specifying  therein  that  he  enters  into  it  for  that  debt,  an 

»B.N.  P.  167.  ^Id.    Com.  Dig.  HeAt,  A.  B.  1. 
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action  of  debt  lies.*  Debt,  therefore,  is  sustainable  on  a  bill  of  ex- 
change, where  there  is  a  privity  of  contract  between  the  parties. 
It  will  lie  at  the  suit  of  the  drawer  against  the  acceptor,  if 
there  be  some  expression  of  consideration,  **  as  value  received," 
on  the  face  of  the  instrument^  At  the  suit  of  the  payee  €Lgainst 
the  drawer  of  a  bill  or  maker  of  a  note.®  By  first  indorser 
against  the  drawer  of  a  bill  payable  to  his  order;'  but  not  by 
the  payee  or  any  other  but  the  drawer  against  the  acceptor  ^(1) 
nor  will  it  lie  on  a  promissory  note  payable  by  instalments, 
until  the  last  day  of  pajrment  be  passed;^ for  the  different  in- 
stalments are  considered  to  constitute  but  one  debt,  and  for  one 
debt  the  plaintiff  can  bring  but  one  action  of  debt.^^  Debt  is 
sustainable  for  any  duty  created  by  the  common  law  or  cus- 
tom.^ It  lies  on  contracts  for  the  sale  of  goods  or  for  the  pay- 
ment of  money.^  It  lies  on  Ir]si)<  and  on  foreign  judgments,^ 
and  upon  the  decree  of  a  colonial  court.' 
Records.  Debt  lies  on  records  as  upon  the  judgment  of  a  superior  or 
inferior  court  of  record  ;"»(2)  so  upon  a  sheriff's  return  of  a^. 
/a.j  for  it  is  parcel  of  the  record";  and  on  a  statute  meirchant 
though  not  on  a  statute  staple,  because  the  seal  of  the  party  is 
not  affixed  to  the  latter.®  But  debt  does  not  lie  on  the  decree 
of  a  court  of  equity  founded  on  equitable  considerations  only.^ 

•  Per  Bayley,  J.,  in  Priddy  0.  Henbrey,  1  B.  &  C.  680.    (8  Eng  C.  L.  179.) 
y  Creswell  v.  Crisp,  3  Dowl.  635.    Lyons  0.  Cohen,  3  id,  943. 

•  Bishop  e,  Yoang,  8  B.  &  P.  78.  *  Stmtton  v.  Hill,  3  Price,  353. 

•  Bishop  e.  Young,  supra, 

'  Rudder  ih  Price,  1  H.  Bl.  647.    S  Saund.  303.    But  assumpsit  will  lie.    Ji* 
1 1  Saund.  301,  n.    Bayley  9.  Hughes,  Cro.  Car.  137. 
k  Com.  Die.Debt^  A.  9. 

>  Emery  v.Tell,  3  T.  R.  30.    Com.  Dig.  Bebty  A.    But  assumpsit  will  also  lie.    Id. 
i  Vaughan  v.  Plunkett,  3  Taunton,  85.    Parkins  v,  Stewart,  9  Price,  1.    Harris  o. 
Saunders,  4  B.  &  C.  411.    (10  Eng.  C.  L.  373.) 
k  Henry  v.  Adey,  3  East,  331.     Walker  v.  Witter,  Doug.  1. 
1  Henley  v.  Soper,  8  B.  &  C.  16.    (15  Eng.  C.  L.  147.) 
»  Com.  Dig.  JJAt,  A.  3.    Murray  «.  Wilson,  1  Wils.  316. 

•  3  Saund.  343,  67,  70.  •  Id. 

9  Carpenter  «•  Thornton,  3  B.  &  Ad.  53.    (5  Eng.  C.  L.  334.) 

« 

(1)  {Centra:  it  hat  been  held  in  the  Supreme  Court  of  the  United  States  that  debt  may  bo 
maintained  by  the  indorsee  of  a  BUI  of  Exchange  against  the  acceptor.  Raburg  et  al.  v.  Jrey. 
urn,  3  Wheat  385.    Kirkham  v.  HamitUm,  6  Peters,  34 ; 

(3)  (Aa  to  actions  upon  the  judgments  of  the  courts  of  one  of  the  United  States  broug)it  in 
another,  see  1  Selwyn  N.  P.  494,  n.  P.  Goodrich  v.  JieoHnt,  6  Ohio,  44.  A  Justice'ii  Court 
in  Pennsylvania,  is  not  a  Court  of  Record  within  the  provisions  of  the  Constitution  and  Laws 
of  the  United  States;  but  their  jadgmcnts,  when  duly  proved,  are  proceedings  to  which  full 
faith  and  credit  most  be  given,  though  to  debt  upon  them  nil  debet  is  a  goMi  plea.  Siher 
Lake  Bank  v.  Harding^  5  Ohio,  546.  In  order  to  maintain  a  suit  on  a  judgment  of  a  Jus- 
tioe*s  Coart  in  a  sister  stale,  the  statute  organising  such  court  .most  bic  shown;  if^  on.  the 
statute  being  proved,  it  appear  that  the  subject  mutter  of  the  suit  was  within  the  jurisdiction 
of  the  court,  and  that  the  proceedings  were  had  in  conformity  to  the  statute,  the  judgment 
will  be  entitled  to  full  faith  and  credit     Tltomai  v.  JUbinoon,  3  Wend.  367. 

An  action  may  bo  sustained  in  one  state  on  a  judgment  recovered  in  a  qui  tarn  action 
proseciiifd  in  another  of  the  United  States.  Kealy  v.  Root,  11  Pick.  389.  Spencer  v.  Brock* 
«MW^  1  Ohio.  134. 

Debt  on  a  judgment  will  lie  where  an  execution  has  been  levied  irregularly,  and  without 
producing  satjafaction.    Fish  y.  Sawyer^  11  Conn.  545.    See  Wood  v.  Petlts,  4  Verm.  556.) 
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*Debt  also  lies  on  statutes.  Where  a  statute  gires  part  of  a  StstniM. 
penalty  to  a  common  infbrmery  and  enables  him  to  sue  by  an 
express  provision,  debt  lies.*  In  some  cases  it  is  given  to  the 
party  aggrieved  by  the  express  words  of  the  statute,  as  for  an 
escape  out  of  execution;^  though  not  for  an  escape  out  of 
custody  under  an  attachment  for  non-payment  of  costs  under 
a  decree  in  equity.*(l)  If  the  statute  prohibits  the  doing  of  an 
act  under  a  penalty  or  forfeiture  to  be  paid  to  a  party  grieved, 
and  does  not  prescribe  any  mode  of  recovery,  it  may  be  re* 
covered  in  this  form  of  action/         » 

Debt  lies  against  a  returning  oflScer  at  an  election  for  500/. 
penalty,  under  stat  7  &  8  Wm.  III.  c  25,  6,  for  not  delivering 
a  copy  of  the  poll  to  a  candidate,  on  being  required  so  to  do.*  So 
it  lies  to  recover  the  costs  and  expenses  of  a  returning  officer, 
in  defending  himself  before  a  committee  of  the  Honse  of  Com- 
mons from  charges  of  corruption  and  bribery,  in  a  petition 
against  the  return  of  a  member  of  parliament,  if  he  has  obtained 
the  leaker's  orders  and  certificate  pursuant  to  stat  28  Geo. 
m.  c  52.' 

Where  a  statute  incorporating  a  gas  company  provided  that 
the  expenses  of  obtaining  the  act  should  be  first  paid  out  of 
the  subscriptions,  it  was  held  that  the  attorneys  who  obtained 
the  act  might  recover  their  costs  in  an  action  of  debt  founded 
upon  the  statute.*  But  if  a  statute  prescribes  a  particular 
remedy,  no  other  than  the  remedy  prescribed  can  be  adopted. 
Therefore  an  action  of  debt  will  not  lie  for  a  poor's  rate,^  and 
surveyors  of  highways  cannot  bring  debt  for  composition 
money  duly  assessed  in  lieu  of  statute  duty;*  the  statutes  hav- 
ing prescribed  a  remedy  by  distress  in  both  cases. 

*I>ebt  does  not  lie  unless  the  demand  be  for  a  sum  certain,    *712 
or  for  a  pecuniary  demand  which  can  readily  be  reduced  to  a  When 
certainty^    It  does  not  lie  for  the  arrears  of  an  annuity  or  ^«tot  doss 
yearly  rent  devised  payable  out  of  lands,  to '  ^.  during  the  life  *^  "*' 
of  B.J  (to^  whom  the  lands  are  devised  for  life,)  B.  paying  the 
same  thereout  so  long  as  the  estate  of  freehold  continues.*' 

'  Com.  Dig.  DAU  E.  1.    Fleming  v.  Bailey,  5  East,  313.    Bac.  Ab.  Dikt^  A. 
'  1  Ric.  llTe.  12.     1  Sannd.  34,  35,  39,  318. 

•  Blower  «.  Hollis,  1  C.  &  M.  93.    3  Tyr.  356. 

'  Roll.  Ab.  598.    The  College  of  Physicians  v,  Salmon,  1  Lord  Raym.  689. 

*  Smith  V.  Phillips,  (in  Error,)  1  Bro.  P.  C.  69. 
'Traeman  v.  Lambert,  4  M.  &  S.^34. 

K  'nison  V.  The  Warwick  Gas  Company,  4  B.  &  C.  968.  (10  Ehg.  C.  L.  4S80 
7  D.  &  R.  376. 

^  Per  DennisoQ,  J.,  3  Burr.  1157.  >  1  M'Ciel.  &'Y.  450*    1  Chitty,  PI.  119. 

J  B.  N.  P.  167.    Walker  «.  Witter,  Dong.  6.    1  Ch.  PK  106. 

k  Webb  «•  Jiges,  4  M.  &  S.  113.  See  also  Kelly  9.  Clubbe,  3  B.  &  B.  130.  (7 
£ng.  C.  L.  373.)    3  Saund.  304,  n. 

(1)  (Debt  ibr  escapes.  Duncan  t.  Klinefeher^  5  Watts,  144.  Brown  ▼.  ^emrfv,  1  Wend, 
lis.  WhUehead  v.  Fomtim,  14  Pick.  523.  FuUerion  v.  Hani$,  8  Greenl.  393.  MiddUbarp 
▼.  Naight^  1  Verm.  433.  WMt  ▼.  Lawrenee,  Rid,  433.  A  penalty  given  to  the  party  grieved 
scomes  st  the  commission  of  tbe  offence,  and  consequently  there  may  be  damages  for  dcten- 
tion;  but  it  is  otherwise  in  the  case  of  a  common  informer  who  has  no  interest  before  jndg. 
meat.    RUekU  v.  iSAoiisoii,  3  Rawle,  196.) 
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Debt  is  not  sustainable  on  a  collateral  contmel  as  on  a  promise 
to  pay  the  debt  of  another  in  oanrideration  of  tobMranee.* 

A  count  that  the  defendant  accepted  a  bill,  and  promised  t0 
pay  the  amount,  whereby  an  action  had  accrued  to  the  phtn- 
tiff  to  demand  the  amount,  is  in  substance  a  count  in  debt, 
which  does  not  lie  for  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange.** 
Ezeeotora      Formerly  debt  could  not  be  maintained  against  an  executor 
and  admi-  qq  a  simple  contract  made  with  the  testator,  except  in  diose 
nittnton.  cases  where  the  testator,  if  living,  could  not  have  waged  his 
law.«(l)    But  by  the  3  ft  4  W.  IV,  c.  42,  s.  13,  wager  of  law 
has  been  abolished,  and  sec.  14  enacts,  that  an  action  of  debt 
on  simple  contract  shall  be  maintainable  in  any  eourt  of  com- 
mon law,  against  any  executor  or  administrator. 
Less  than      It  was  formerly  considered  that  in  an  actioii  of  debt,  the 
^esam     plaintiff  could  not  recover  less  than  the  som  declared  upon, 
^JJ^IIJp^  and  if  he  could  not  prove  himself  entided  to  iiect>ver  that  sum 
ooT^rad!^  he  diould  be  nonsuited'    But  it  is  now  settled  that  he  may 
recover  less  than  the  sum  demanded.*    For  the  di^rence  is, 
that  where  debt  is  brought  upon  a  covenant  to  pay  a  sum  cer- 
tain, a  variance  in  the  statement  of  the  sum  mentioned  in  the 
deed  will  vitiate,  but  where  the  deed  relates  to  the  matter  of 
fact,  there,  tliough  the  plaintiff  demand  more  than  is  d«e,  be 
may  enter  a  remiitiiurS   It  is  immaterial  that  the  aggregate 
of  the  sums  claimed  in  several  counts  exceeds  the  amount 
claimed  in  ttie  queriturJf 
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i 

TRB  nXCLARATION. 

Thk  declaration  in  debt  on  simple  contract  must  state  the 
consideration,  and  also  the  inducement  necessary  to  explain 
the  contract  or  consideration  as  in  aasumpsU;  but  it  must  be 
alleged  that  the  defendant  agreed^  not  that  he  promued,  to 

*  Com.  Dig.  JMt^  fi.    Bishop  «•  Yoong,  d  B.  &  P.  8S. 

k  ClovM  V.  WiUiamB,  3  Bing.  N.  G.  SC4,    (39  Eng.  C.  L.) 

<  1  Saand.  916,  986.    9  u2.  74. 

<  B.  N.  P.  171.    Holme  9.  Saondera,  9  Ler.  4. 

•  Walker  v.  Witter,  Doag.  6.  Ayiett  v.  Low,  9  BI.  1991.  Lord  v.  HoostOD^  11 
Eastf  08«  • 

'  Per  Holt,  C.  J.,  9  Lord  Raym.  816. 

f  Gaidner  v.  Bowman,  4.Tyr.  419.    See  M*Qnillin  v.  Cox,  1  H.  BI.  949. 

fl)  (Wager  of  lac^^Hw  been  allowed  m  PenmyltaBU  in  delit  on  «iinple  contnet.  B^rMt 
▼.  ihriey  17  Sb  &.  R.  919.  Debt  on  umplo  contract  lies  arainst  ezecatora.  Turner  y.  TVumt, 
3  Ohio,  387.) 
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pay  the  debt*  A  coant  that  the  defendant,  in  consideration 
that  the  plaintiff  bad  sold  and  delivered  divers  gioods,  under- 
took to  pay  quantiitn  vakbani  upon  demapd,  with  an  aver- 
ment  that  &e  said  goods  were  worth  ftOL^  whereby  an  action 
liaih  accrued  to  the  plaintiff,  is  not  a  good  count  in  debt,  and 
caanot  be  joined  in  a  declaration  with  counts  in  debt>  In 
declarations  on  specialties  or  records  no  consideration  need  be 
Aown,  for  it  is  implied ;  unless  wh^e  the  performance  of  such 
consideration  constitutes  a  condition  precedent,  then  the  per- 
formance must  be  averred;  and  where  the  action  is  founded 
on  a  deed,  it  must  be  declared  upon,  except  in  the  instance  of 
debt  for  rent;*  and  the  omission  to  set  out  the  deed  can  be 
taken  advantage  of  by  special  demurrer  only.^  In  debt  on  a 
bye-law  for  not  paying  2a,  per  annum  quarterly,  the  breach 
need  not  assign  the  days  ot  quarterly  payment*  Where  in 
artides  of  agreement  under  a  penalty,  there  are  mutual  cove- 
nants between  ^.  and  B.  to  do  certain  acts,  and  also  a  cove-  * 
nant  which  goes  to  the  whole  consideration  on  each  side;  to 
an  action  of  debt  for  the  penalty  brought  by  Jl.  against  B.  on 
account  of  the  non-performance  of  his  part,  B,  may  plead  in 
bar  a  breach  by  ^,  of  the  covenant  which  goes  to  the  whole 
consideration/ 

Where  the  debt  sued  for  is  one  entire  demand,  and  the 
plaintiff  proceeds  for  a  part  only,  he  must  aver  that  the  rest   . 
has  been  satisfied.    But  in  debt  on  a  mortgage  deed  for  pay- 
ntient  of  principal  with  interest,  a  declaration  for  the  principal 
^only,  without  averring  that  the  interest  had  been  satisfied,  was    *714 
held  good,  because  the  sums  were  separate   and  distinct^    ^ 
In  ^an  action  of  debt  on  simple  contract,  the  declaration  is 
good  though  it  specify  by  the  several  counts  a  less  sum  than 
appears  to  be  demanded  by  the  recital  of  the  writ,  and  yet 
assigns  as  a  breach  the  non-payment  of  the  sum  demanded  in 
the  writ,  and  in  such  an  action  the  plaintiff  may  prove  and  re- 
cover a  less  sum  than  is  stated  to  be  due> 

The  rules  as  to  the  declaration  and  pleadings  in  assumpsit 
and  covenant  are  in  general  applicable  to  those  in  debt  on 
aimple  contract;  and  on  specialties  respectively. 

If  one  sue  several  defendants  in  debt,  and  the  evidence  do 
not  fix  all  the  defendants,  the  plaintiff  must  be  nonsuited;  and 
the  judge  will  not  allow  the  declaration  to  be  amended  by 
striking  out  the  names  of  those  defendants  who  are  not  affected 
by  the  evidence.^    Where  ^.  covenanted  to  pay  B.  21QL  on 

*  Bishop  V.  Yoang,  3  B.  Ac  P.  78.    BriU  «.  Neele,  3  B.  &  A.  208.    (5  Eng.  C.  L. 
364.)    But  see  NiDara  «.  Bland,  3  Smith,  114.    Gardner  v.  Bowman;  4  Tyr.  4id. 

^  Ualton  «.  Smith,  9  Smith,  618. 

«  Atty  V.  Pariah,  1  N.  R.  109.    1  Swiiid,  376. 

*  Tilaon  v.  Warwick  Gas  Company,  4  B.  &  C.  963;  (10  Ehig.  d.  L.  4330  see  ontf, 

*  innholder'a  case,  1  Wile.  381. 

'  St.  Alban's  (Doke)  v.  Shore,  1  H.  Black.  270,  anU,  683. 

i  Dickenson  «.  Harrison,  4  Price,  383.  K  M'Qaillen  v.  Cox,  1  H.  Black.  349. 

>  Cooper  V.  Whitehonae,  6  C.  &  P.  546.    ^36  En|(.  C.  L.  535.)   JUdenon. 
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the  15th  of  December,  with  interest  up  to  that  time,  and 
did  not  do  so,  and  B.  brought  an  action  of  debt,  laying  his 
damages  at  10/.;  held,  that  B,  could  not  recover  more  than 
the  principal,  the  interest  up  to  the  15th  of  December,  and 
10/.  more,  although  the  interest  up  to  the  time  of  the  action 
amounted  to  a  larger  sum;  and  the  judge  at  the  trial  would  not 
*  order  the  declaration  to  be  amended  by  inserting  a  larger  sum 
than  10/.  as  the  damages.* 


SECTION  ra. 

THE  PLEADDfOS. 

Formerly  the  general  issue  in  debt  on  simple  contracts  or 
on  statutes,  or  where  the  deed  was  only  matter  of  inducement, 
was  nil  debet;  but  now  by  Reg.  Gen.  H.  T.  4  W.  IV,  the  plea 
of  nil  debel  if  abolished;  and  it  is  ordered  that  in  actions  of 
debt -on  simple  contract,  other  than  on  bills  of  exchange  and 
715  ^promissory  notes,  the  defendant  may  plead  that  he  never  was 
indebted  in  manner  aad  form  as  in  the  declaration  alleged,  and 
such  plea  shall  have  the  same  operation  as  the  plea  of  non 
assumpsii  in  indebitatus  assumpsity  and  all  matters  in  con- 
fession and  avoidance  shall  be  pleaded  specially.  In  other 
actions  of  debt  in  which  the  plea  of  nil  debet  has  hitherto  been 
allowed,  including  those  on  bills  of  exchange  and  promissory 
.notes,  the  defendant  shall  deny  specifically  some  particular 
matter  of  fact  alleged  in  the  declaration  or  plead  specially  in  con- 
fession and  avoidance.^  The  form  of  plea  prescribed  by  the 
above  rule  must  be  strictly  adhered  to.  A  plea  that  the  defend- 
ant never-did  owe,  was  held  bad  on  special  demurrer,  the  form 
being  that  he  never  was  indebted.®  In  debt  for  work  and  labor 
on  an  implied  contract,  the  defendant  mav  show  under  nuu' 
.  guam  indebitatus  that  the  work  was  done  under  circum- 
stances which  did  not  raise  an  implied  contract  to  pay  any- 
thing.*^ But  upon  this  plea  the  defendant  cannot  go  into  any 
evidence  of  misconduct,  except  such  as  shows  that  there  was 
no  implied  contract® 

A  plea  that  parcel  of  the  money  claimed  was  the  residue  of 
a  sum  agreed  to  be  paid  for  a  boat  warranted  sound  and  fit  for 
use,  but  which  was  afterwards  found  to  be  of  no  greater  value 


•  Watkins  «.  Morgan,  6  G.  &  P.  661.    (95  Eng*  C.  L.  584.)    UHledak. 
»  Reg.  Gen.  H.  T\  4  W.  IV. 

•  Smedley  v.  Joyce,  2  C.  M.  &  R.  721.     1  Gale,  357. 

•  Coouer  v.  Whitehouse,  6  C.  &  P.  545.    (25  Eng.  0.  L.  535.)    Cousins  «•  Pad- 
don,  9  0.  M.  &  R.  553,  ofi^e,  198. 

•/A 


8SC.  m.]  TU  FLSABINGS,  715 

than  the  sam  paid  at  the  time  of  the  sale,  was  held  had  on 
demurrer  as  amounting  to  the  general  issue.'  A  plea  in  debt« 
that  the  defendant  does  not  owe  the  said  10/.  above  demanded 
(the  sum  demanded  being  1800/.)  is  sufficient;  as  the  amount 
may  be  rejected  as  surplusage.^  A  plea  to  an  indebiiaius 
count  in  debt,  that  when  the  said  sum  of,  &c.,  became  due 
and  payable,^  the  defendant  paid  it,  according  to  his  contract 
and  liability,  should  conclude  with  a  verif.cation.* 

Where  in  debt  against  the  acceptor  of  a  bill  of  exchange 
for  73/.  the  defendant  pleaded  payment  into  court  of  5/.,  and 
^  that  he  was  not  indebted  beyond  that  sum  ^  upon  which  issue 
was  joined;  held,  that  under  this  plea  the  defendant  might 
make  any  defence  applicabje  to  the  plea  of  nil  debet  though 
the  plea  would  have  been  ill  on  special  demurrer.' 

Where  a  declaration  in  debt  demanded  60/.  and  contained 
six  counts  for  10/.  each,  and  the  defendant  pleaded  that  he  did 
not  owe  the  said  sum  of  10/.  above  demanded,  and  the  plaintiff 
'treated  the  plea  as  a  nullity  and  signed  judgment,  the  court  *716 
set  the  judgment  aside.*  Though  under  a  plea  of  non  assnmp' 
sitj  evidence  of  payment  is  admissible  in  reduction  of  the 
damages,''  yet  under  a  plea  of  nunquam  indebitatus^  the 
defendant  cannot  give  evidence  of  payment,  for  in  an  action  of 
debt  there  is  no  inquiry  of  damages.' 

Under  a  plea  of  nvuguatn  indebitatus^  to  an  action  of  debt 
for  goods  sold,  the  defendant  may  show  that  the  goods  were 
sold  on  a  credit  not  yet  expired.^  But  he  cannot  under  this 
plea,  give  evidence  of  payment  in  reduction  of  damages.'  i 

In  debt,  or  scire  facias,  on  a  judgment  or  recognisance,  the  Debt  on 
general  issue  is  nut  tiel  record,  which  may  be  properly  pleaded  ^cirefiieiM 
where  there  is  no  record  at  alitor  one  different  from  that  which  ^ent^' 
the  plaintiff  has  declared  upon  J   The  plea  of  nul  tiel  record  to 
an  action  of  debt  on  an  Irish  judgment  must  conclude  to  the 
country.*^ 

Nothing  can  be  pleaded  to  a  scire  facias  on  a  judgment 
which  might  have  been  pleaded  to  the  original  action.  There 
fore  in  a  proceeding  by  scire  facias  on  a  judgment,  a  plea  of 
bankruptcy  of  the  plaintiff  must  show  distinctly  that  the  bank- 
ruptcy happened  at  such  a  time  that  the  defendant  had  no 
opportunity  of  pleading  the  fact  to  the  original  action.    A 

•  Dicken  v.  Neale,  1  Mees.  &  Wels.  556.    5  Dowl.  176. 

»  Attwood  V.  Bonacich,  1  D.  &  R.  473.    (16  fing.  G.  L.  49.) 

•  Goodchild  v.  Pledge,  3  Gale,  7.     1  Mees.  &  Wels.  363. 

«  FinlejBon  «.  Mackenzie,  3  Bing.  N.  C.  834.    (33  Eng.  C.  L.)    See  Rawlins  v. 
DaBTers,  5  Esp.  38. 

•  Risdale  «.  Kelly,  1  C.  &  J.  410.    Edington  «.  Town,  1  M.  &  P.  376.    Bat  aee 
Macdonnell  «.  Macdonoell,  3  B.  &  P.  174. 

'  See  ante,  145.  i  Belpin  v.  Bait,  Exch.  T.  T.  1837,  MS, 

k  Broomfield  V.  Smith,  1  Mees.  &  Wels.  543.    3  Gale,  114.    See  ani^,  137. 
i  Belbin  v.  Bntt,  3  Mees.  h  Wels.  433.    1  Mar.  &  Hur.  70.    JnU^  716. 
J  Gilbert,  (Debt,)  444.    Marsh  «.  Cutler,  3  Mod.  41.    Tidd's  N.  P.  363. 
k  Id.    CollinB  V.  Lord  Mathew,  5  East,  473.    See  Gainess  o.  Canol,  1  B,  &  Ad. 
459.     (30  Eng.  C.  L.  439.) 


71€  JISBT*  [CX4IP.  Tin* 

plea  which  left  it  uncertain  whether  the  baDkroptcy  happened 
subsequently  to  the  judgment  was  held  bad  on  special  demur- 
rer.* / 


SECTION  IV. 

nSBT  FOR  RENT. 

Debt  Ues       Rents  reserved  on  leases  for  years,  or  tenancies  at  will,  were 
fat  rent  on  recoverable  at  common  law  by  an  action  of  debt;  and  so  were 
fiTS^or     ^®  arrears  of  rent  received  on  a  les3e  for  life  a//erthe  txpira- 
y0„g,       Hon  of  the  lease;  but  debt  did  not  lie  at  common  law  for  rent 
reserved  on  a  lease  ioit  lives  during  the  continuance  of  the 
lease,**  until  the  8  Anne,  c.  14,  s.  4,  which  enacted,  that  ^  any 
*717    'person  entitled  to  rent  in  arrear,  on  a  lease  for  life  oV  lives 
might  have  an  action  of  debt  during  the  existence  of  the  life, 
in  the  same  manner  as  he  might  have  done  in  case  such  rent 
were  due  or  reserved  upon  a  lease  for  years.*'* 
Execntora      At  common  law,  if  a  person  seised  of  rent-service,  rent- 
sod  admi-  chai^,  rent^-seck  or  fee-&rm  in  fee-simple  died,  and  there  was 
^J^^JjJ^S-  ^^^  arrear,  neither  his  heir  or  executor  could  maintain  an  ac- 
tain  debt '  ^^^  of  debt  for  such  rent:  the  heir  was  not  competent  to  sue, 
for  rant     because  he  was  a  stranger  to  the  personal  contracts  of  his 
ancestor;  and  the  executor  was  incompetent,  inasmuch  as  he 
did  not  represent  his  testator  as  to  any  contracts  relating  to  the 
freehold  and  inheritance.    To  obviate  this  inconvenience  it 
was  enacted  by  stat.  3fi  H.  VIII,  c.  37,  s.  1,  that  an  executor 
or  administrator  of  any  person  seised  of  rent-service,  rent- 
charge,  or  rent-seek,  or  of  a  fee-farm  rent,  in  fee,  in  tail,  or  for 
life,  might  maintain  debt  against  the  person  who  ought  to  pay 
the  same,  and  his  personal  representative.^ 
Debt  will  lie  for  rent  whether  the  demise  be  by  deM,  by 

•  B^lis  V.  Haywaid,  1  Harr.  A;  Well.  609.    6  Nev.  &;  M.  618. 

k  1  Uoll.  Ab.  694,  (G.)  pi.  1.    Orel's  ease,  4  Rep.  49.    3  Sannd.  303. 

*  It  has  been  held  that  this  proyision  applies  only  to  the  case  of  rent  dne  from  a 
tenant  holding  by  lease  or  demise  under  his  landlord,  and  therefore  that  debt  does  not 
lie  for  the  arrears  of  an  annuity  issuing  out  c^  lands,  and  payable  to  the  annuitant  for 
life,  althoagh  it  is  not  stated  in  the  declaration  that  the  grantor  had  a  freehold  in  the 
premises  out  of  which  the  annuity  was  payable;  as  it  must  be  inferred  Chat  he  had 
snch  an  interest,  where  nothing  appears  to  the  contrary.  Kelly  «.  Clubbe,  6  Moore, 
335.  3  B.  &  B.  130^  H  Bng.  C.  L.  378.)  Nor  for  the  arrears  of  an  annuity  or 
yearly  rent  devised  payaole  out  of  lands  to  A.  during  the  life  of  i7.,  to  whom  the  lands 
are  devised  for  life,  paying  the  same  thereout  so  long  as  the  estate  of  freehold  conr 
tinnes,    Webb  «.  Jiggs,  4  M.  U  S.  113. 

'  The  executors  of  tenant  for  life  of  a  rent-charge,  and  of  tenant  j>«r  auire  vte,  after 
the  deaAi  of  e^uifue  m>,  might  bring  debt  to  recover  the  arrears  of  such  rent  by  the 
eommon  Ano.  Bat  tbev  coula  not  distrain  for  the  arrears  by  the  common  law,  which 
they  mav  now  do  by  iorce  of  the  statute.  1  Saund.  282.  This  is  a  remedial  law, 
ana  shall  extend  to  all  tenants  for  life.    Id. 
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writing  not  under  seal,  or  by  parol  Any  words  which  are 
safficient  to  create  a  privity  of  contract  between  the  parties^ 
will  enable  the  landlord  to  maintain  Hm  action.  It  lies,  tbwe- 
fore,  for  the  non-payment  of  rent  on  the  word  **  yielding^'  in  a 
leaae  for  years,  for  it  is  an  agreement  to  pay  rent  which 
amounts  to  a  contract* 

Since  the  acticm  of  debt  is  maintainable  in  respect  of  the 
^privity  of  contract,  it  is  immaterial  whether  there  is  any  pri«  *718 
vity  ot  estate  or  not;  therefore  the  entry  of  the  tenant  on  the 
laxid  demised  is  not  necessary  to  enable  the  landlord  to  main- 
tain an  action  of  debt^  If  the  lessor  assign  the  rent  without 
reversion,  the  assignee  ^tnay  maintain  debt  for  it,  because  the 
privity  of  contract  is  transfened.®  Debt  lies  agakist  a  devisee 
of  land,  for  the  breach  of  covenant  by  the  devisor.^  If  a  lessee 
for  years  assigns  all  his  interest  to  another  the  lessor  may  still 
have  an  action  of  debt  ag^unst  him,  for  ;the  rent  in  arrear  after 
the  assignment,  for  the  less^  shall  not  be  permitted  to  prevent 
by  his  own  act,  such  remedy  as  the  lessor  had  against  him  on 
his  contract^  But  if  the  landlord  has  accepted  rent  from  the 
assignee  of  the  lessee,  he  cannot  maintain  debt  against  the  les- 
see or  his  representatives;  his  remedy  is  by  an  action  of  cove* 
nant  on  the  express  contract'  It  is  not  clearly  settled  whether 
debt  lies  against  the  assignee  of  part  of  the  land  demised  for 
the  rent  of  the  whole«i^  But  debt  lies  against  such  assignee  for 
the  portion  which  he  hoids,  or  against  hun  and  the  lessee  joint- 
ly for  the  whole  renter  1) 

Debt  lies  for  use  and  occupation  on  a  parol  demise  where  Use  and 
the  premises  are  held  under  a  lease,  not  by  deed,  even  though  ooeups- 
the  lessee  himself  has  not  occupied  the  premises;  for  he  is  ^^"^ 
liable  in  respect  of  his  express  contract.^    If  rent  be  payable 
quarterly  or  otherwise  debt  lies  on  each  de&ultJ 

At  common  law,  if  the  lease  was  determined  before  the  legal  Appor- 
time  of  payment,  there  could  be  no  apportionment  in  respect  tionment 
of  part  of  ib»  time;  as  if  a  tenant  for  life  made  a  lease,  render^  ^^'^^ 
ing  rent  at  Christmas  and  died  at  Michaelmas,  there  could  be 


*  1  Saimd.  833. 

^  Bellasis  v,  Baibrick,  1  Salk.  209.    Eaton  «.  Jaqnes,  Doug.  455.    1  Saand.  303,  o. 

<  Allen  «.  Bmn,  6  B.  &  C.  619.  (11  Eng.  C.  L.  399.)  Robins  «.  Cox,  1  Lev. 
93.    Marie  v.  Flake,  3  Salk.  118. 

«  WUson  9.  KnaUey,  7  East,  137.,  Imt  covenant  lies  also,  il  G.  lY.  1  W.  IV, 
c  47,  ante,  666. 

*  Auriol  «•  MUIs,  4  T.  R.  98.  '  1  Saand.  341.    3  Id.  181,  397. 

f  Cartis  v.  Spitty,  1  Bing.  N.  C.  758.    (37  Eng.  C.  L.  563.)    1  Hodges,  153. 
k  3  Saand.  183. 

*  Wilkine  «.  Wingate,  6  T.  R.  63.  Egler  v.  Maraden,  5  Tannt.  35.  (1  Eng.  C. 
L.  6.)  The  Dean  of  Rosheeter  «.  Pierce,  1  Camp.  466.  Bull  v.  Sibba,  8  T.  R.  337. 
ConoUy  «•  Baxter,  3  Stark.  537.  (3  Eng.  C.  L.  453.)  But  if  the  plaintiff  has  recog- 
nieed  another  person  as  his  tenant,  he  cannot  afterwuds  charge  the  lessee.  Thomas 
e.  Cooke,  8  B.  &  A.  119. 

i  3  Saand.  SSS. 

(1)  (Nartan  y.  VutUr^  I  HaH,  384.  The  assi^rnee  of  the  lemor  mtT  maiotaia  debt  against 
thetsngneeofthehMsee.    /JbisleMT  v.  Cftfia,  9  Pick.  53.    19  Pick.  135.) 
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no  apportionment  of  the  rent  for  three  quarters.  But  now  by 
*719  *stat  11  Geo.  II,  c  19,  s.  15,  "  where  tenant  for  life  dies  be- 
fore, or  on  the  day  on  which  rent  is  reserved  or  made  payable, 
upon  any  demise  or  lease  of  lands,  &c.,  which  determines  oa 
the  death  of  such  tenant  for  life,  his  personal  representative 
may  in  an  action  on  the  case  recover  from  the  under-tenant  of 
such  lauds,  &c.,  if  the  tenant  for  life  die  on  the  day  on  which 
the  same  was  made  payable,  the  whole,  or  if  before  such  day, 
then  a  proportion  of  such  rent,  according  to  the  time  the  tenant 
for  life  lived,  of  the  last  year  or  quarter  of  a  year,  or  other 
time  in  which  the  said  rent  was  growing  due,  making  all  just 
allowances  or  a  proportional  part" 

-A  lease  for  years  by  a  rector  .having  ceased  by  his  death,  the 
succeeding  incumbent  received  from  the  lessee  the  rent  for  the 
whole  year  in  the  course  of  which  the  lessor  died;  held,  that 
the  execdtor  was  entitled  to  an  apportionment*  Where  a 
tenant  for  life  with  leasing  power  granted  leases  from  year  to 
year,  some  by  parol  and  some  in  writing,  but  not  conformable 
to  the  power,  and  died  before  the  expiration  of  the  year,  it 
was  held  that  the  lessee's  interest  was  determined  by  the  death 
of  the  lessor,  and  that  the  rent  was  apportionable.^  But  where 
a  tenant  in  fee  demised  lands  from  year  to  year  and  died, 
having  devised  the  lands  for  life,  and  the  devisee  for  life 
received  rent,  but  did  not  live  long  enough  to  have  a  right  to 
determine  the  yearly  tenancy;  held,  that  the  administrator  of 
the  tenant  for  life  was  not  entitled  to  an  apportionment  of  the 
rent  For  the  tenant  for  life  could  not  have  put  an  end  to  the 
occupation  of  the  sub-tenants,  as  notices  to  quit  had  not  been 
given;  and  it  was  better  to  adhere  to  the  words  of  the  statute 
than  to  force  constructions.®     / 

By  4  &  5  W.  IV,  c.  22,  the  provisions  of  11  G.  II,  c.  19,* 
respecting  the  apportionment  of  rents,  are  extended  to  rents 
reserved  on  leases,  determining  upon  the  death  of  the  person 
making  the  same,  (although  not  strictly  tenant  for  life,)  or  on 
the  death  of  the  tenant  pur  autre  vie.  And  by  sec.  2,  ''all 
rents,  annuities,  and  other  payments  coming  due  at  fixed  peri- 
ods, under  any  instrument  executed,  or  (being  a  will)  which 
shall  come  into  operation  after  the  passing  of  this  act,  shall  be 
apportioned,  so  that  on  the  death  of  any  person  interested  there* 
in,  or  on  the  determination,  by  any  other  means,  of  the  inte- 
rest of  such  person,  he  or  his  personal  representatives  shall  be 
X  entitled  to  a  proportion  thereof,  subject  to  all  just  deductions; 
and  the  person  entitled  to  such  proportion  shall  have  the  same 
remedy  for  the  recovery  thereof  as  he  would  have  had  for  the 
recovery  of  the  entire  portion^  but  so  that  persons  liable  to  pay 

»  Hawkins  «.  Kelly, -8  Yes.  306. 

^  Ex  parte  Smith,  1  Swuis.  337.  Symons  v.  SymonB,  6  Madd.  207.  A  land-tax^ 
qnit-ient,  &c.,  is  not  apportioned  as  between  tenant  for  life  and  remainder-maD.  Satton 
9.  Chaplin,  10  Yes.  66. 

«  Botheroyd  v.  Woolly,  1  Gale,  66.    1  G.  M.  &  R.  634. 

^JMe.'ild. 


^ 


8C.  ▼.]  THS  DSCLAEATION.  71ft 

rrats  by  any  lease  or  demise  on  the  lands,  shall  not  be  resorted  . 
ro  for  such  apportioned  parts;  but  the  entire  shall  be  received 
hj  the  person  ^ho,  if  this  act  had  not  passed,  would  have 
been  entitled  to  such  entire  rents;  and  the  proportion  shall  be 
leeoverable  firoro  him  by  the  party  entitled  to  it  in  any  action 
or  soit  at  law  or  in  equity/'  By  s.  3,  <<  these  provisions  shall 
cot  apply  to  any  case  in  which  there  is  an  express  stipulation 
that  no  apportionment  shall  take  place;  or  to  annul  sums  made 
pa3rable  in  policies  of  insurance." 


•SECTION  V.  ♦720 

THS  PSCLAaATION. 

ft 

In  debt  for  rent  upon  a  lease  founded  on  privity  of  estate,  Venue* 
as  when  brought  by  the  assignee  or  devisee  of  the  lessor  or 
his  personal  representatives  against  the  assignee  of  the  lessee, 
the  action  is  local,  and  the  venue  must  be  laid  in  the  county 
where  tbei  estate  lies.*    But  in  debt  by  the  lessor  against  the 
lessee  or  bis  executor,  the  action  is  transitory  and  the  venue 
may  be  laid  in  any  county;  and  so  may  the  venue  in  debt  for 
use  and  occupation.^    The  plaintiff  need  not  state  any  of  the 
particnlars  ot  the  demise,  or  show  the  local  situation  of  the 
premises  in  the  declaration.®  In  debt  for  rent  reserved  by  deed,  The  deed 
it  is  usual,  though  not  necessary,  to  state  the  deed  in  the  decla-  ^ed  not 
ration,  unless  in  the  ca§e  of  a  lease  of  tithes  or  other  incorpo-  ^  »*»^' 
real  hereditaments  which  could  not  be  granted  without  deed.*'(l ) 
In  debt  for  rent  on  a  lease  by  the  lessor,  the  plaintiff  need  not 
set  out  his  title,  as  the  lessee  is  estopped  from  disputing  it;  but 
where  the  action  is  brought  by  a  party  claiming  by  a  deriva-  DeritntiTe 
tive  title  from  the  lessor,  as  by  the  assignee  of  the  reversion,  or  ^^®* 
by  the  heir  of  the  lessor,  or  by  an  executor  of  a  term,  or  for 
reut  which  became  due  after  the  death  of  the  testator;  the 
declaration  should  state  the  title  of  the  lessor  to  the  demised 
premises,  in  order  that  it  may  appear  that  he  had  such  an  es- 

■  II         I  »»^— —  ■  I  .a   ■  ^^^j^— — ^»^i^^.»     I     III  ■    I  .1    ■■  II      I        111        .  ■  ^1  III       »..i^^_^.i^— » 

*  ThTBle  V.  Cornwall,  1  Wils;  166.'  Patterson  v.  Scott,  Stnu  776.  Bord  e.  Cad- 
more,  Cro.  Car.  183.    1  Saand.  S41. 

^  Egler  V.  Maraden,  5  Taont.  35.    (1  Eng.  C.  L.  6.) 

<  Daviee  v.  Edwaids,  3  M.  &  S.  380.  •  Wilkins  v.  Wingate,  6  T.  R.  69.  King  «. 
Fraser,  6  East,  348.  Bat  if  tibe  particulars  of  the  demise  be  stated,  they  must  be 
proTed  as  stated.    Bristow  v.  Wright,  Doug.  665.     1  Saund.  203, 5th  ed. 

*  1  Saund.  376,  d.  2  Saund.  297.  2  Ch.  PI.  279.  See  Atty  0.  Parish,  1  N.  R. 
109. 


(1)  (ft  in  settled  that  in  debt  for  rent,  the  pliiintifr  may  lUte  the  rabstanoe  of  the 
witboat  declaring  on  the  deed,  and,  where  it  is  doubtfal,  whether  the  lease  were  by  indenture 
or  parol,  it  is  oseal  to  do  so,  adding  a  oount  for  use  and  occupation  by  way  of  farther  oantion. 
Davit  ▼.  Skotmaker^  1  Rawle,  135.) 
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W^en  an 
entxyneed 
not  be 
«renre<L 


Against 
exeoutor 
or  admi- 
nistrator. 


tate  in  the  reveraon  as  oiigfat  legally  be  rested  in  tbe  {rfaiotiff 
m  the  character  in  which  he  saed^  and  legally  entitle  him  to 
recover  the  damages  claimed  in  respeet  q(  the  breachee  of 
GOirenant^ 

Sd,  in  debt  by  ^  remainder-maa  for  xeitf  Deserved  upon  a 
lease  by  the  tenant  for  life,  the  plaintiff  must  shew  what  au- 
thority *the  tenant  fi>r  hie  had  to  make  the  lease.^  In  debt  for 
rent  reserved  on  a  lease  for  years^  it  is  not  necessary  to  aver  an 
entry  or  occupation  by  the  lessee;  for  though  he  peither  enters 
nor  occupies  he  must  pay  the  rent,  it  being  due  by  the  contract 
and  not  by  the  occupation;  but  in  debt  on  a  lease  at  will  for 
rent  in  arrear,  the  plaintiff  mq^t  show  an  occupation,  for  the 
rent  being  only  due  in  respect  thereof,  it  ^ould  appear  to  the 
court  when  the  lessee  entered  and  bow  long  he  occupied.^ 
Whenever  rent  is  reserved  periodically,  the  declaration  should 
state  at  what  time  it  became  due;^  and  if  the  action  be  for  part 
of  a  gale  due  at  the  end  of  any  particular  period,  the  declara- 
tion should  state  how  the  remaining  part  was  satisfied,  for 
otherwise  the  lessee  may  be  exposed  to  many  actions  for  the 
same  demand.^ 

If  the  declaration  profess  to  set  out  the  terms  of  the  reserva- 
tion of  rent,  it  will  be  a  variance  to  omit  the  words  ^<  except  as 
hereinafter  mentioned,''  referring  to  a  subsequent  proviso  by 
which  a  deduction  is  to  be  made  if  a  certain  event  happen, 
although  that  event  may  not  have  happened/  Where  a  de- 
claration in  debt  for  rent  stated  a  demise  of  a  messuage,  land, 
and  premises,  with  the  appurtenances;  the  proof  was  of  a 
demise  of  a  messuage  and  land,  together  with  the  furniture, 
utensils,  and  implements:  held,  that  as  the  rent  issued  out  of 
the  real  property  and  not  out  of  the  furniture,  it  was  sufficient 
for  the  plaintiff  to  allege  and  prove  a  demise  of  the  real  pro- 
perty, and  therefore  tli«re  was  no  variance.*  Where  in  debt 
for  rent  on  a  lease,  by  lessor  against  the  assignee  of  the  lessee, 
the  declaration  stated  that  all  the  estate,  &c.,  of  the  lessee  came 
to  and  vested  in  the  defendant  It  was  in  evidence  that  de- 
fendant was  assignee  of  part  only  of  the  demised  premises: 
held,  a  fatal  varianee> 

In  debt  for  rent  against  an  executor  or  administrator,  if  the 
*  whole  rent  has  accrued  in  the  lifetime  ofthe  lessee,  the  action 
must  be  in  the  deiinet  only;  and  even'  though  the  personal  re- 
presentative do  not  enter,  he  is  stUl  chargeable  in  the  deiinet ^ 


*  1  Ch.  PL  363.    Com.  Diff.  Pleader,  c.  36.    Gilbert,  Debt,  410. 
^  Sands  «.  Ledgner,  3  Lord  Raym.  792. 

*  1  Saund.  303,  a.    Bellasis  v.  Barbrick,  1  Salk.  309.    Eaton  «•  Jacques,  Dou^. 
457.    Williams  v.  Boaanqaet,  1  B.  &  B.  838.    (5  Eng.  G.  L.  73.) 

<  OUbert  on  Debt,  414.    Show.  8.    3  Ch.  PI.  380. 

*  Sauad.  801,  a. 

'  Yayasour  «.  Ormrod,  6  B.  &  C  430.    (13  Enff.  C.  L.  335.) 
K  Farewell  v.  Dickenson,  6  B.  &  C.  3(^1.    (13  Eng.  C.  L.  163.) 
k  Curtis  0.  Spittjr,  1  Bing.  N.  C.  758.    (37  Eng.  C.  L.  563.)    }  Hodges,  153, 
anU^  718. 
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« 

ibr  h6  JB  bound  to  perfonn  all  the  contracts  of  fhe  lessee  as  ftr  most  fw  is 
as  be  bas*  assets;  but  for  rent  aeeraed  after  the  death  of  the  thedetinet 
lessee  the  actkm  tnay  be  bronght  either  in  the  tkbei  or  aeiinet 
if  the  personal  representatrre  enters;  for  he  is  chargeable  as 
assignee  in  respect  of  the  perceptioti  of  the  profits,  whether  he 
has  asBBts  or  not,  and  tf  ioc^ment  be  given  a^insC  him  it  is 
de  konia propriU.^  And  if  pcut  of  the  rent  be  ineurred  in  tile 
lifetime  of  the  kssee  and  part  after  his  death,  the  action  may 
be  brought  in  ttie  detinet  only  for  the  whole,  but  it  cannot  be 
braaght  in  tbe  deiinet  for  part  and  in  the  debet  and  deiinet  for 
the  other  part  in  the  same  action,  for  there  two  different  jndg* 
ments  would  be  necessary^  If  the  declaration  be  in  the  debet 
and  deiinet y  in  a  case  which  ought  to  be  laid  in  the  detinet 
only,  it  is  deomrrable ;  but  not  so  when  it  is  in  the  detinet  only, 
in  a  case  which  might  be  in  the  debet  and  detinet.*  If  the 
personal  representative  en/er,  he  cannot  plead  plene  adminis^ 
travii,  but  if  the  land  be  of  less  value  than  the  rent,  he  may 
plead  the  special  matter  and  pray  judgment  whedier  he  riiau 
be  charged  otherwise  than  in  the  detinet  only.^ 

Detinet  for  rent  against  an  executor  of  lessee  is  transitory, 
because  it  is  for  arrears  in  the  testator's  time:  but  when  it  is 
in  the  debet  and  detinet  for  rent  accrued  in  the  executor^i  time, 
it  must  be  where  the  land  lies;  for  in  this  case  the  executor  is  • 
charged  as  assignee  on  the  privity  of  estate,  and  not  on  the 
privity  of  contract* 
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I9  die  tenancy  be  created  by  deed,  and  the  deed  is  the  Mnat 
fonndation  of  the  action,  the  general  issue  is  mm  eet  factum;*  f^"'^'*''^ 
bat  if  the  tenancy  be  not  created  by  deed^  or  if  the  deed  is  an  NmOi^ 
ioducement  only,  fion  demUit  is  the  general  isBUe.s(  1 )  Ail  other  «»Mr» 

-----  -  -    -  --  ^-^^^-       — ^ —  ■     ■    — 

*  1  BmmA.  U  Loid  Rkh  v.  Fruik,  Cro.  Jac.  938.  IRol.  Ab.  603.  By  3  St  4  W. 
r?,  e.  4e%  «.  64^  «i  aetf  on  ot  debt  on  simple  eontrwt  is  in  all  esses  msiataiMble 
against  sKeootoni  sod  administratois* 

*  Sailer  «.  Gobbold,  3  Leir.  74.    I  Sannd.  I.    Aylmer  ••  Hide,  S.  N.  P.  SlSw 

*  JUL     Wilson  V.  Hobday,  4  M.  &  S.  130. 

'  B.  N.  P.  169.    1  Sannd.  1.    BillinghttTst  v.  Speaman,  1  Salk.  997. 
'  Gilbert,  Debt,  B.  3,  C.  9.    Connel  v.  Lisset,  9  Lot.  80. 
'  See  ante,  695t  as  to  what  matter  Uiis  plea  puts  in  issue. 
«  2  Sannd.  397.    B.  N.  P.  170.    3  Ch.  PI.  877. 

(1)  (In  debt  for  rent  claimed  under  a  leate  by  indentare  nU  debet  is  a  ;ood  plea;  beeaoie 
the  indentore  ia  not  considered  the  ^tfl  of  the  action.  It  doea  not  acknowledge  a  debt  like 
aa  obligation;  the  debt  aeeroea  by  the  aabaeqoent  enjoyment  of  the  demiaed  premiaea  nnder 
it,cad  «t  will  be  reoeifed  aa  evidence  to  show  the  relation  of  landlord  and  tenant  between  the 
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jRjena  in    matters  of  defence  must  be  specially  pleaded.    Ponnerly  riens 

^"^rere.       {pi  arrert  might  be  pleaded  in  debt,  but  since  the  new  rules  it 

Nil  kmbuit  would  be  demurrable.^    If  the  demise  be  by  indenture,  and  it 

*^^J^      is  so  stated  in  the  declaration,  the  defendant  cannot  plead  nil 

"'^''^*       habuii  in  ienenientis  in  an  action  by  the  lessor;  for  he  is 

estopped  by  the  deed  from  alleging  that  the  plaintiff  had  no 

power  to  demise.^    But  if  the  indenture  be  not  alleged  in  the 

declaration  nil  habuii  in  ienemeniis  isprimd/aeie  a  good  plea, 

because  no  estoppel  appears  upon  the  record;    the  plaintiif, 

however,  may  reply  that  the  demise  was  by  indenture  and  rely 

upon  the  estoppel;  but  if  he  replies  that  he  had  a  sufficient 

estate  in  the  premises,  he  loses  the  benefit  of  the  estoppel.*(l) 

Nil  habuii  in  tenementia  cannot  be  pleaded  in  an  action  for 

use  and  occupation,  nor  in  any  case  by  the  lessee  where  he  has 

occupied  the  premises.^ 

Entry  and      Entry  and  eviction  of  the  whole  or  part  of  the  premises  de- 

eviction,    mised  may  be  pleaded  in  bar  to  an  action  of  debt  for  the  rent; 

for  the  rent  is  thereby  suspended;  but  the  plea  to  be  sustainable 

must  state  an  eviciion  or  expulsion  of  the  lessee  by  the  lessor, 

and  a  keeping  him  out  of  possession  until  after  the  rent  became 

*724    due.®    A  mere  trespass  or  an  illegal  ouster  by  the  ^lessor  will 

not  operate  as  a  suspension  of  the  rent/    A  plea  in  bar,  that 

the  lessor  pulled  dawn  a  sumTner-honsej  inrhereby  the  lessee 

was  deprived  of  Ihe  use  ihereo/^  without  saying  that  he  was 

expelled  or  put  out  of  the  same,  was  held  insufficient;  being  a 

mere  irespassy  but  no  eviciion.'^ 

A  plea  of  eviction  by  a  stranger  must  show  that  the  stranger 
had  a  good  title  to  evict.^  If  a  lessor  grants  more  land  than 
he  is  entitled  to,  it  operates  as  an  eviction  as  to  that  part  to 
which  he  has  no  title.' 

•  3  Ch.  PI.  877. 

b  Wilkint  V.  Wingate,  6  T.  R.  62.  And  see  Parker  «.  Manningr,  7  T.  R.  637,  a9a/«, 
696*  Gilbert,  Debt,  B.  3,  C.  3.  Bat  it  is  a  good  plea  in  an  action  on  a  demise  b^  a 
deed-poll,  becanee  as  to  the  lessee  it  is  no  estoppel.  See  Lewis  v.  Wallis,  1  Wile. 
314. 

•  1  Saund.  376,  b, 

'  Curtis  V.  Spitty,  1  Bing.  N.  G.  15.    (37  Enff.  G.  L.  391.)    4  Moor  &  S.  554. 

•  Bushell  «.  Lechmore,  1  Lord  Raym.  370.  Hodgskin  «.  Qaeenboroogh,  Willes, 
15M.  1  Saund.  204.  The  principle  upon  which  eviction  is  a  defence  is  this,  that  the 
rent  issues  ou<  of  the  land  and  is  to  be  paid  out  of  the  profits,  and  if  the  land  be  taken 
away  the  rent  is  discharged.    Slude  v,  Thompson,  1  Roll.  198.     Go.  Litt.  399,  b. 

'Jd»  Vouchell  v.  Dancastel,  Moor,  .891.  B.  N.  P.  177.  Where  our  books  speak 
of  an  apportionment,  in  cases  where  the  lessor  enters  oif  the  lessee  in  part,  they  are 
to  be  unaerstood  where  the  lessor  enters  lawfully,  as  upon  a  surrender,  forfeitare,  or 
such  like,  where  the  rent  is  lawfully  extinct  in  part.  Go.  Litt.  148,  6.  It  is  settled 
law  at  this  day  that  the  tenant  is  discharged  from  the  payment  of  the  whole  rent  till 
he  can  be  restored  to  the  whole  possession.    Bac.  Ab.  '*  Kent,'*  M.  1. 

<  Hunt  «•  Gope,  Gowp.  342. 

k  Jordan  v.  Twells,  Gas.  temp,  Hardw.  171.     1  Saund.  304. 

^Tomlinson  «.  Day,  5  Moore,  558.  3  B.  &  B.  680,  (6  Eng.  G.  L.  315,)  infra. 
But  see  Neale  v.  Mackenzie,  potiy  736. 

plaintiff  snd  defendant,  and  the  amount  of  the  rent,  and  when  payable.    Kennedy,  J.»  in 
BmufT  ▼.  Raih,  4  Rawlo,  83.) 
(1)  lDmm$  T.  Shoemaker,  I  Rawle,  135.) 
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Wheie  premises  are  let  at  an.  entire  rent,  an  eviction  from 
part,  if  the  teoant  thereupon  give  up  possession  of  the  residue, 
is  a  complete  defence  to  an  action  for  use  and  occupation.* 
But  if  the  tenant,  after  the  eviction,  continue  in  possession  of 
the  residue,  he  is  liable  upon  a  quantum  meruit.^  Where  t^. 
took  a  farm  under  an  agreement  from  B.  that  ^.  should  have 
the  exclusive  right  of  sporting  over  the  manor  in  which  it  was 
situate,  and  should  also  occupy  certain  glebe  land  within  the 
parish;  w^.  entered  into  possession,  but  did  not  sign  the  agree- 
menty  and  it  appeared  that  B,  had  no  power  of  conferring  the 
right  of  sporting,  nor  could  he  procure  the  glebe  land:  in  an 
action  for  the  use  and  occupation  of  the  fkrm,  held  that  evidence 
was  admissible  to  show  the  annual  value  of  the  land  without 
such  rights  which  might  be  ascertained  by  the  jury,  independ- 
enily  of  the  amoiint  of  the  rent  reserved  by  the  agreement.* 
Where  lands  had  been  let  to  one,  who  underlets  to  ''others,  *725 
and  the  latter  received  a  notice  to  quit  from  the  original  land- 
lord, in  consequence  of  which  one  of  them  did  so,  and  the  lands 
occupied  by  him  remained  unlet  for  a  year,  and  were  then  let 
by  the  original  tenant;  it  was  held  that  the  original  landlord 
could  not  recover  in  use  and  occupation  for  the  rents  of  the 
unoccupied  premises,  as  the  drcumstances  amounted  to  sin 
eviction,  and  might  be  pleaded  to  the  whole  deniand.*^ 

Where  by  parol  a  dwelling-house  and  premises  were  de-Ifalessof 
mised  for  a  year,  and  the  lessee  accepted  the  lease,  aind  by  vir-  ^^""^  ' 
lae  of  the  demise  entered  upon  the  premises,  but  before  and  at  ^J^^^^Ld 
the  time  of  the  demise,  eight  acres  included  in  it  had  been  de-  uian  he  is 
mised  to  a  third  party,  in  whose  possession  they  were,  so  that  entitled  to, 
the  lessee  could  not  and  did  not  enter  upon  them,  the  Court  of  ^  ^  «^* 
Exchequer  held,  that  the  lessee  was  in  under  the  lease,  he  tak-  ^"^  2?* 
iog  an  inter  esse  termini  in  the  eight  acres;  and  that  the  want  leuee  en- 
of  possession  was  not  equivalent  to  an  eviction  by  the  tortious  ters  upon 
act  of  the  landlord,  but  was  quasi  an  eviction  by  an  elder  title,  that  por- 
and  that,"  therefore,  while  out  of  the  possession  of  the  eight  ^°^^^?** 
acres,  the  rent  was  not  suspended  but  was  apportioned;  and  ^hieh^tlie 
might  be  distrained  for.®    But  on  a  writ  of  error  this  decision  lessor  hu 
was  reversed  in  the  court  of  Exchequer  Chamber.  Lord  Den-  a  right  to 
man,  C.  J.,  in  delivering  the  judgment  of  the  court,  observed,  let, lie  ia 
that  as  the  defendant  had  taken  no  interest  as  to  the  eight  J^^^^* 
acres,  and  as  he  was  not  bound  by  any  estoppel,  (this  not  being  xwsb^  for 

the  case  of  a  demise  by  indenture,)  the  distress  was  not  justifi-  the  rent 

■  ■-  '■  ■-,,..  , 

*  Smith  V.  Raleigh,  3  Camp.  513.    Ellenboroagh. 

^  Stokea  v.  Cooper,  3  Camp.  514,  n.    Dallas. 

<  Tomlinson  9.  Day,  5  Moore,  558.  3  B.  &  B.  680,  (6  Eng.  C.  L.  315,)  «t^mi.  In 
reference  to  this  case  Lord  Denman  said,  in  Neale  v.  Mackenzie,  1  M.  &  W.  764, /n»(, 
728,  that  if  it  was  an  eyiction  of  an  exclasive  right  of  sporting,  it  was  by  tide  para- 
mount. The  agreement  for  exclasiye  sporting  was  not  void  because  of  an  agreement 
to  let  it  to  another  person,  bnt  it  was  defeated  because  another  person  interposed  who 
had  a  rig^t  superior  to  the  landlord. 

^  Bnra  V.  Phelps,  1  Stark.  94.    (3  Bng.  C.  L.  310.)    Ellenborongh. 

«  Neal  V.  Mackenzie,  1  Gale,  119.    8  C.  M.  &  R.  84. 
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eaimot  be  able  as  to  the  whole  or  any  portion  of  the  rent;  no  demise  of 
uportion-  the  eight  acres  had  ever  takm  place,  and,  consequently  no  right 
to  any  rent  in  respect  thereof  had  ever  come  into  existence. 
There  was  no  case  where  an  entire  rent  reserved  had  been 
held  to  be  apportionable,  in  which  the  tenant  had  not  been  at 
some  period  subject  to  the  entire  rent  by  virtue  of  the  demise. 
The  nght  of  apportionment  in  this  case  was  not  founded  on 
any  eviction  or  other  matter  occurring  subsequent  to  the  de- 
mise,  but  on  an  original  defect  in  the  demise  itself,  by  which 
*726    the  entire  rent  was  ^reserved.  The  impediment  to  the  defend- 
ant to  take  possession  was  not  analagous  to  an  eviction;  for 
no  interest  in  the  eight  acres  passed  to  him,  the  demise  being 
wholly  void.* 
Plea  of  the      Ail  actions  of  debt  for  the  arrears  of  rent  not  reserved  by 
JJ^^  ^  deed  must  be  brought  within  six  years,^  and  actions  for  rent 
tianfeT       ^^®  ^^  specialty  must  be  brought  within  twenty  years  after  the 
cause  of  action  accrued.®  The  statute  of  limitations  must  in  all 
cases  be  specially  pleaded,  and  the  plea  must  conclude  with  a 
verification.''(l) 


SECTION  vn. 

DBBT  rom  DOVBLB  VALUS. 

A  ttnun       Bv  4  Geo.  II,  c  26,  s.  1,  <<  if  any  tenant  for  life  or  years  or 
l^<^l^li^^  other  person  who  diall  come  into  possession  of  any  lands,  tene- 
S[^^jSL"^Q°^>  ^^  hereditaments  by,  under,  from  or  in  collusion  with 
^Ji^l^such  tenant,  riisll  wilfuUy  hold  over  any  lands,  l^c,  after  the 
tern,  to  be  determination  of  such  term  and  after  demand  made  and  notice 
lisiae  to    in  writing  given  for  delivering  possession  thereof,  by  the  land- 
doiible  t»*  \0j^  0f  lessor  or  person  entitl^  to  the  reversion  or  remainder 
°**          of  such  lands,  ftc,  or  his  or  their  agent,  such  person  so  holding 
over  shall,  for  the  time  he  shall  so  hold  over,  pay  to  the  per- 
sons kept  out  of  possession,  their  executors,  administrators  or 
assigns,  at  the  rate  of  double  the  yearly  value  of  the  lands, 
&c.,  for  so  kms  time  as  the  «ime  are  detained,  to  be  recovered 
in  any  court  of  record  by  action  of  debt,  whereunto  the  defend- 
ant shall  be  obliged  to  ^ve  special  bail,  and  against  the  recov- 
eryof  which  penalty  there  shall  be  no  relief  in  equity.'^ 
This  is  a  remedial  law,  as  the  penalty  is  to  be  given  to  the 
■  ■  '  > 

*  Neale  o.  Mackenzie,  1  Meee.  &  Wels,  747*    See  Bac.  Ab.  '^  Leasee/'  (N.)  Dove 
«.  WUcott,  Cro.  Eliz.  160.    Com.  Dig. '« Estates,"  (6.  13.) 

^  31  Jac.  I,  c.  16.    See  **  Limitations,  statate  Qi^^^  post* 

•  3  &  4  W.  IV,  c.  43,  8.  3,  past.  «  1  Saand.  383. 

(1)  (llie  ftfttate  of  limitations  maj  be  given  in  evidence  under  M  debet,    Iktvii  v.  Shoe- 
maker^  1  Rtwle,  155.) 
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party  aggrieved,  therefore,  it  is  to  be  constmed  liberally;  ac- 
cordingly it  has  been  held,  that  though  the  words  are  ^<  after 
demand  made,  and  notice  in  writing  given/'  the  notice  in  writ- 
ing is  of  itself  a  sufficient  demand ;  and  that  a  receiver  appointed 
*  under  an  order  of  the  Court  of  Chancery  is  "  an  agent  lawful-    ♦Tf  7 
ly  authorised"  within  the  meaning  of  the  statute.*    Lord  El-  The  sta- 
lenborou^,  however,  considered  that,  as  it  was  a  penal  statute,  ^te  doet 
it  ought  to  be  construed  strictly j  and  he  therefore  held,  that  it  ^****iS* 
did  not  extend  to  a  weekly  tenant,  and,  consequently,  that  an  tanaato  ox 
action  of  debt  for  double  value  would  not  lie  against  him  for  to  tenants 
holding  over  after  notice  to  quit;^  and  a  tenant  who  holds  over  holdiDfr 
under  a  fair  claim  of  right  will  not  be  considered  as  wilfully  wernnder 
holding  over  within  the  meaning  of  the  statute,  and,  therefore,  ^/^^f 
win  not  be  liable  to  pay  double  value  though  it  eventually  nghu 
turns  out  that  he  had  no  right.®    But  though  the  landlord  has 
recovered  the  premises  in  ejectment,  he  may  afterwards  main- 
tain an  action  for  double  value  during  the  time  that  the  tenant 
held  over  after  the  expiration  of  notice  to  quit;  for  it  is  cumu- 
lative and  has  no  reference  to  any  antecedent  remedy  which 
the  landlord  had  to  recover  possession.    The  two  actions  were 
brought  ^ftver^o  intuitUf  the  one  to  recover  possession  wrong- 
fully withheld,  the  other  to  indemnify  the  landlord  for  the 
wrong.** 

Acceptance  of  a  single  rent  is  a  waiver  of  the  double  vahie.®  Accept- 
But  where  a  landlord  declared  in  debt,  first,  for  the  double  wjceof 
value;  secondly,  for  use  and  occupation;  the  tenant  pleaded  *"*«*• '*'*^ 
nil  debet  to  the  first,  and  a  tender  of  the  single  rent  before  the 
action  brought  to  the  second  count,  and  paid  the  money  into 
court,  which  the  plaintiflf  took  out  before  trial,  and  still  pro- 
ceeded; it  was  contended  that  the  plaintiff  ought  to  be  non- 
suited upon  the  ground  that  such  acceptance  of  the  single  rent 
was  a  waiver  of  his  right  to  proceed  for  the  double  value. 
But  the  court  held  otherwise,  observing  that  the  plaintiff's 
going  on  with  the  action  after  taking  the  single  rent  out  of 
court,  was  evidence  to  show  that  he  did  not  mean  to  waive  his 
claim  for  the  double  value,  but  to  make  it  pro  tanto;  and  they 
seemed  to 'think  that  though  the  single  rent  were  paid  into 
*court  on  the  second  count,  yet,  if  the  plaintiff  had  not  accept-    *728 
ed  it,  but  had  recovered  on  the  first  count,  the  defendant  would 
have  been  entitled  to  have  the  money  so  paid  in,  deducted  out 
of  the  larger  sum  recovered.' 

If  a  landlord  give  notice  to  quit  or  pay  a  certain  rent,  and 
the  tenant  holds  over,  the  former  may  maintain  use  and  occu- 


»  Wilkinson  v.  Colley,  5  Burr.  2694. 

k  Lloyd  «.  Rosbee,  2  Camp.  453.  See  Salltyan  v.  Bishop,  2  C.  &  P.  329.  (1% 
Eng.  C.  L.  1700  It  seems  to  be  doubtfal  whether  qnarteriy  holdings  come  wiuiin 
this  statute.    Wilkinson  r.  Hall,  3  Bing.  N.  C.  1.    (32  Enff.  C.  L.)    3  Hodges,  56. 

«  Wright «.  Smith,  5  Esp.  203.  ^  Sonlsby  v.  Neving,  9  East,  310. 

•  Doe  d.  Cheney  v.  Batten,  Cowp.  243.    9  East,  314,  n. 

'  Ryal «.  Rich,  10  East,  48. 
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pation,  and  shall  recover  the  rent  specified  in  the  notice.*  No* 
tice  to  quit,  under  this  act,  may  be  previous  to  the  expiration 
of  the  lease.^ 

In  debt  for  double  the  yearly  value,  the  plaintiff,  after  stating 
a  demise  to  the  defendant's  wife,  and  her  subsequent  intermar- 
riage with  the  defendant,  alleged  in  the  first  count  a  notice  to 
quit,  and  demand  of  possession  delivered  to  the  defendant  and 
his  wife;  and  in  the  second  count  alleged  a  notice  to  quit,  and 
demand  of  possession  delivered  to  the  wife  previous  to  her  in- 
termarriage with  the  defendant;  held,  that  to  support  the  se- 
cond coant,  the  husband  need  not  be  joined  for  conformity, 
and  that  to  sustain  the  action  it  was  not  necessary  to  have 
given  a  notice  to  the  husband  subsequent  to  the  intermarriage.® 

Though  a  demise  be  for  a  certain  time,  a  demand  of  posses- 
sion and  notice  in  writing,  &c.,  are  necessary  to  entitle  the 
landlord  to  double  rent  or  value;  but  such  demand  may  bo 
made  above  six  weeks  afterwards,  if  the  landlord  have  done 
no  act  in  the  mean  time  to  acknowledge  the  continuation  of 
the  tenancy;  and  if  the  tenant  hold  over,  the  landlord  will  bo 
entitled  to  double  value  from  the  time  of  suc^  demand;  but  if 
the  rent  be  reserved  quarterly,  and  the  demand  be  made  in  the 
middle  of  a  quarter,  the  landlord  cannot  recover  single  rent  for 
the  antecedent  fraction  of  such  quarter.^ 

Tenants  in  common  cannot  sue  jointly,  under  this  statute, 
for  double  value,  where  there  has  been  no  joint  demise.  They 
must  sever  if  the  tenant  held  the  premises  by  a  separate  de- 
mise from  each,  for  persons  cannot  join  in  an  action  unless  they 
have  a  *joint  interest.*  Where  one  entire  injury  is  done  to 
both  tenants  in  common  they  shall  have  one  entire  remedy,  but 
where  the  injury  is  separate  they  may  have  several  actions.^ 

The  administratrix  of  an  executor  cannot  sue  for  the  double 
value  of  lands  held  over  after  notice  to  quit,  under  a  demise 
from  the  testator,  without  taking  out  administration  de  bonis 
nortj  even  though  the  tenant  has  attorned  to  her.^f 


SECTION  vra. 


DEBT  FOR  DOUBLE  RBKT. 


A  tenant       By  11  Geo.  II,  c.  19,  s.  18,  "  if  any  tenant  shall  give  notice 
holding     of  his  intention  to  quit  the  premises  holden  by  him,  at  a  time 


•  JBiwm.  Lofft  153.  >"  Catting  t,  Derby,  9  Bl.  1075. 

•  Lake  r.  Smith,  1  N.  R.  174.    See  Wilkinson  «.  Colley,  6  Ban.  2694. 
<  Cobb  o.  Stokes,  8  East,  358. 

•  Wilkinson  «.  Hall,  1  Bing.  N.  C.  713.    (37  Eng.  C.  L.  555.)    1  Hodges,  170. 
'  Per  Curiam^  in  Cutting  o.  Derby,  S  Bl.  1077. 

t  Tingiey  «.  Brown,  1  B.  &  P.  310. 
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mentioned  in  such  notice,  and  shall  not  deliyer  np  the  posses-  oyot,  after 
son  thereof  accordingly  at  the  time  in  snch  notice  contained,  li;^^inff . 
then  such  tenant,  his  executors  or  administrators  shall  thence-  ^jn|^^^ 
forward  pay  to  the  landlord  double  the  reni  which  he  should  j^nc^  to 
otherwise  have  paid  to  be  levied,  sued  for,  and  recovered  at  quit.  Is  li- 
the same  time  and  in  the  same  manner  as  the  single  rent  could ;  able  to 
and  such  double  rent  shall  continue  to  be  paid  during  all  the  ^<>^ble 
time  such  tenant  shall  continue  in  possession."    It  is  observa-  '^ 
hie  that  this  act  is  distinguishable  nom  4  Geo.  11^  a  28,  which 
subjects  the  tenant  to  double  the  yearly  value  when  the  land* 
lord  gives  him  notice  to  quit,  whereas  by  this  act  he  is  sub- 
ject to  double  the  yearly  reni  when  he  himself  gives  notice. 
Whether  the  tenancy  be  by  a  lease  or  a  parol  demise  it  is 
within  the  above  provision.    The  tenant's  notice  need  not  be 
in  writing.* 

But  this  statute  only  applies  to  those  cases  where  the  tenant 
has  the  power  of  determining  the  tenancy  by  a  notice,  and 
•where  he  has  actually  given  a  valid  notice  sufficient  to  deter-  *730 
mine  such  tenancy,  or  the  insufficient  notice  has  been  assented 
to  by  the  landlord  in  writing.^  There  must  be  some  time  fixed 
in  the  notice  to  bring  it  within  the  statute;  a  notice  that  the 
tenant  will  quit  as  soon  as  he  can  get  another  situation  will  not 
enable  the  landlord  to  recover  double  rent  though  the  tenant 
had  got  another  situation.*  In  an  action  for  double  rent  on 
the  statute,  for  holding  over  after  notice,  the  jury  may  find  for 
so  much  as  the  tenant  appears  to  have  overheld,  without  refer- 
ence to  the  sum  demanded,  so  that  it  be  not  more  than  that 
sum.* 

*  Tlmmiiis  v.  Rowlinaon,  3  Burr.  1603.  This  set  is  penned  differently  from  tbH  of 
4  Geo.  n,  c  38,  and  seems  to  have  been  designed  to  lay  a  less  restnunt  npon  the 
notice  to  be  giren  by  the  tenant  than  the  4  Geo.  II,  had  laid  upon  the  lanolord,  in 
oblKin?  him  to  give  notiee  in  wriHne;  and  the  reason  is  mneh  stronger  for  obliging 
landlords  to  gire  notice  ut  writinff;  for  landlords  generally  eon  write,  tenants  in  the 
coantiy  very  sddom  can.    Per  Wilmot,  J.,  id*  1608. 

^  Johnston  c.  Hudleston,  7  D.  &  R.  411.  4  B.  &  C.  92S.  (10  Eng.  C.  L.  471.) 
Declaration  in  replevin,  ayowry  for  double  rent  of  premises  or  which  plaintiff  was 
tenant  from  year  to  year  to  defendant,  and  which  he  held  over  after  the  expiration  of 
his  own  notice  to  amt.  Plea  in  bar,  that  the  notice  was  not  in  writing,  and  was  siTen 
less  than  ux  months  before  the  day  therein  mentioned  for  qaitting  possession.  Kepli- 
cation,  admitting  the  allegations  in  the  plea,  bat  arerring  that  the  demise  was  by 
parol,  and  that  defendant  recognised,  assented  to,  and  aoopted  the  notice.  On  de*> 
mnrrer  to  the  replication,  hdd,  first,  that  the  tenancy  was  not  determined,  the  notiee 
to  qnit  being  insi^licient,  and  there  being  no  sarrender  in  writing,  or  by  operation  of 
law  within  the  statute  of  frauds.  Second,  that  the  landlord  was  not  enUtlea  to  double 
rent  nnder  11  Geo.  II,  c.  19.  s.  16«  And  third,  that  under  this  avowry,  he  could  not 
recover  the  single  rent,  it  not  being  part  and  parcel  of  the  doable  rent  avowed  for.    Id* 

<  Farrance  v,  Elkington,  9  Camp.  591.  The  landlord  has  a  remedy  under  this 
statute  by  distress  as  well  as  by  action.  Timmins  e.  Rowlinson,  Johnston  r.  Hud- 
leston,  juprff.  Dot  he  has  no  right  to  distrain  for  do«b)e  rent  upon  a  weMy  tenant 
who  holds  over  alter  notice  to  quit.  SuUivan  «.  Bishop,  9  C.  &  P.  369.  (12  Eng. 
C.  L.  170.) 

'  JInon,  Lofft  375. 
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Of  the  na- 
ture of  a 
bond. 

*731 


Form  of  a 
bond. 


1. — Of  the  nature  and  requisites  of  a  bond.']  A  bond  is 
a  deed  or  instrument  under  seal  whereby  one  person  binds 
himself  to  ^another  to  pay  a  sum  of  money  or  to  perform  or 
suffer  some  particular  act  or  thing  at  an  appointed  time.  The 
person  who  thus  becomes  bound  is  called  the  obligor  and  the 

Earty  to  whom  the  bond  is  given  is  called  the  obligee.  If  the 
ond  be  merely  for  the  payment  of  a  sum  of  money,  it  is 
Condition  called  a  single  bill  or  bond,  simplex  obligatio;  but  there  is 
generally  a  condition  in  the  nature  of  a  defeasance*  annexed 
to  it,  the  performance  of  which  discharges  the  obligation;  as 
to  pay  rent  or  perform  covenants  contained  in  a  deea  or  repay 
a  principal  sum  of  money  bprrowed  of  the  obligee,  with  inte- 
rest, which  principal  suiti  is  generally  one  half  of  the  penal  sum 
specij&ed  in  the  bond.  If  the  condition  be  performed  the  bond 
becomes  void,  otherwise  it  J[)ecomes  forfeited  and  absolute 
in  law.** 

No  particular  form  is  necessary  to  constitute  a  bond;  any 
words  which  create  an  obligation,  or  which  amount  to  an 
acknowledgement  of  a  debt,  will  be  sufficient,  as  "  I,  (ff.  SJ) 
do  promise  to  pay  to  N,  U,y  in  December  next,"  &c.,'  or  any 
form  of  expression  to  that  effect,  written  or  printed  on  paper, 
vellum  or  parchment,  under  seal  and  duly  executed,  will  create 
a  bond  or  obligation.  It  is  essential,  however,  that  there  be  an 
obligor  and  an  obligee,  and  that  there  be  a  sum  in  which  the 
former  is  bound."  If,  however,  there  be  any  defect  in  the 
statement  of  the  sum  or  of  the  parties,  the  courts  will  construe 
it  so  as  to  give  effect  to  the  intention  of  the  parties,  if  it  can  be 
collected  from  other  parts  of  the  instrument  As,  where  a  per- 
son admitted  himself  to  be  indebted  to  another  in  a  certain  sum 
to  be  paid  at  a  future  day,  and  bound  himself  to  pay  it  without 
mentionmg  to  whom;  the  court  said  that  it  should  be  intended 
that  he  was  bound  to  the  person  to  whom  he  acknowledged 

*  A  defeasance  is  an  instmment  which  defeats  the  force  or  operation  of  some  other 
deed  or  estate,  and  that  whish  in  the  9ame  deed  is  called  a  oondhion,  in  another  deed 
is  a  defeasance.    Com.  Die.  *^  Defeasance,"  A.    3  Sannd.  47, «. 

^  S  Bl.  Com.  340.    Co.  Litt  173,  a.    Hurlst.  on  Bonds,  1. 
Com.  Dig.  <«  Oblig."  (A.)    Shep.  Toach.  56,  368.    Loggins  v.  Titherton,  Yelv. 
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the  debt  to  be  doe/  So,  where  the  condition  of  a  bond  recited 
that  jS.  was  indebted  to  A  in  various  sums  of  money,  which 
*were  all  stated  in  pounds  sterling,  and  the  obligatory  part  *732 
merely  stated  that  the  obligor  became  bound  in  7700,  without 
stating  any  description  of  money;  it  was  held,  that  from  the 
condition  the  intention  manifestly  was  that  the  obligor  should 
become  bound  in  7700  pounds,  and  that  the  word  pounds 
might  therefor€i  be  supplied.^ 

With  regard  to  the  parties  to  this  instniment,  no  person  who  Parties  to 
is  under  a  legal  disability  to  contract  or  to  enter  into  a  cove-  a  bond, 
nant  can  become  an  obligor.^    But  a  feme  covert,  an  infant, 
idiot  or  lunatic  may  be  an  obligee.'    The  requisites  essential  Reqai- 
to  the  execution  of  a  covenant  (which  have  been  ahready  «te«. 
noticed,^)  are  in  general  applicable  to  that  of  a  bond.    If  a 
bond  be  executed  in  a  foreign  country,  where  no  seal  is 
required,  it  may  be  enforced  in  this  country  on  proof  of  the 
formalities  requisite  in  such  country  being  complied  with.'    A 
bond,  like  any  other  deed,  takes  effect  from  the  delivery;  it  is  Delirery. 
therefore  no  objection  to  its  validity  that  it  be  not  dated,  or 
that  it  bear  a  false  or  impossible  date.    A  delivery,  however.  When  an 
may  be  to  a  third  party,  to  hold  pursuant  to  an  agreement  escrow, 
entered  into  at  the  time  of  the  execution,  until  certain  condi* 
tions  be  performed  on  the  part  of  the  obligee,  in  whidi  case  it 
is  called  an  escrow^  that  is,  a  scrawl  or  writing,  which  is  not  to 
take  effect  until  the  conditions  be  performed;  if,  however,  the 
instrument  be  delivered  to  the  obligee  himself,  it  will  take 
effect  immediately,  though  the  conditions  may  not  have  been 
performed.^ 

A  bond  executed  with  the  usual  formalities,  may  operate  as 
a  deed  in  prasenii^  although  at  the  time  of  such  execution  it 
was  expr^y  agreed  that  it  should  not  take  effect  until  a  cer- 
tain event  had  happened,  and  the  intention  of  the  parties  at 
the  time  of  execution  is  a  question  of  fact  for  a  jury  on  the 
whole  evidence.^ 

*2. — Of  the  stamp.']  A  bond  must  not  only  be  duly  executed,    •733 
but  it  must  be  properly  stamped;  for  otherwise  it  will  not  be 
admissible  in  evidence  for  any  purpose  beneficial  to  the  party 
producing  it,  and  consequently  it  cannot  be  enforced.^ 

*  Langdon  v.  Goole,  3  Ler.  SI.  Lambert «.  Braithwaite,  3  Stra.  945.  Lloyd  «. 
Loid  Say  A;  Sele,  10  Mod.  46.    Cholmondley  v.  Chislow,  3  Jae.  &  W.  1. 

«>  Coles  «.  Hulme,  8  B.  &  C.  568.  (15  Eng.  C.  L*  99^0  See  Waugh  «.  RnsselU 
1  Marsh,  314.  (1  Eng.  C.  L.  241.)  Ex  parte  Symonds,  I  Cox,  300.  Targas  v. 
Paget,  3  Yes.  194.    H^lbert  v.  Long,  Cro.  Jae.  607. 

*  See  ante^  339.  We  hare  eeen  that  an  uifant  may  bind  himself  in  a  aingle  bill,  for 
neeeasaries,  anUf  340#    1  Inst.  179. 

*  Yio.  Ab.  Baion  &  Feme.    Bac.  Ab.  Oblig.  (D.)  3. 

*  Ante,  703.  '  Adam  v.  Kerr,  1  B.  &  P.  360. 

9  3  Bl.  Com.  307.    Vin.  Ab.  Fait.  (0.)    Co.  Litt.  36,  c.    Shep.  Touch.  59. 
k  Mamy  0.  Stair,  (Earl,)  3  D.  &  R.  378.    3  B.  &  C.  83.    (9  Eng.  C.  L.  33.) 
i  33  Geo.  in,  c.  49,  s.  14,  continued  by  the  55  Geo.  Ill,  c.  184,  s.  8.    WhitweU  v. 
Dimadale,  Peake,  167.    3  Stark.  £▼.  771. 
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The  stamp  duties  are  at  preamt  regulated  by  the  55  Geo. 
III9  c.  1849  which  contains  the  following  scale  for  bonds: — 

Bond  in  England,  and  personal  bond  in  Scotlandy  given  as 
a  security  for  the  payment  of  any  definite  and  certain  sum  of 
money. 

£        £    s.  d. 

Not  exceeding .«.      50      100 

Exceeding        J650  and  not  exceeding    .    100      1    10    O 

100 dOO       £00 

200 300       3      0    0 

300 500       4      0    0 

500 IfiOO       5      0    0 

1,000 2,000       6      0    0 

2,000 3,000       7      0    0 

3,000 4,000       8      0    0 

4,000 5,000       9      0    0 

5,000 10,000     12      0    0 

10,000 15,000     15      0    O 

15,000 20,000     20      0    0 

Exceeding    20,000 25     0    0 

Bond  given  as  a  security  for  the  payment  or  repayment  of 
any  sum  or  sums  of  money  to  be  thereafter  lent,  advanced, 
or  paid,  or  which  may  become  due  on  an  account  current, 
together  with  any  sum  already  advanced,  or  due,  or  without^ 
as  the  case  may  be,  where  the  total  amount  of  the  money  se- 
cured, or  to  be  ultimately  recoverable  thereupon,  shall  be  un- 
certain and  without  any  limit  ....  £25  0  0 
Bond  not  otherwise  charged,  nor  exempted  from 

all  stamp  duty 1  15  0 

Where  any  such  bond,  together  with  any  sche^ 
dule,  receipt,  or  other  matter  put  or  indorsed  thereon, 
or  annexed  thereto,  shall  contain  2160  words  or  up- 
*734  wards, 'there  shall  be  charged  *for  every  .entire 
quantity  of  1080  words  contained  therein,  over  and 
above  the  first  1080  words,  a  further  progressive 

duty  of ..150 

Parties  may  purposely  stipulate  for  the  loan  of  a  less  sum  in 
order  to  avoid  the  higher  duty.*     If  a  number  of  persons 
severally  bind  themselves  in   a  penalty  by  one  bond,  con- 
ditioned for  the  performance  by  each  and  every  of  them  of  the 
Stamp  on  same  matter,  such  bond  requires  but  one  stamp. '^    A  bond 
•  bond  to  conditioned  to  secure  to  the  plaintiffs  to  the  extent  of  5,000/., 
arandnir  ^^^^  ^^^  ^^'^  ^^  guarantee  a  running  accoimt  which  the 
^oooaou    plaintiffs  had  with  a  third  person,  and  not  to  be  discharged  with 
the  first  payment  of  5,000/.  oi^ly  requires  a  9/.  stamp,  and  not 
a  25/.,  as  a  security  of  an  unlimited  extent.*    So  where  the 

•  Shepherd  v.  Hall,  3  Camp.  180. 

^  Bowen  v.  Ashly,  1  N.  R.  974.  Goodson  v.  FoTbes,  1  Manh,  531.  (1  Eng.  C. 
L.348.) 

•WilliamBv.  Rawlin8on,3Bing.  71.  (11  Eng.  C.  L.  34.)  1  R.  &  M.  233.  (31 
Ifibg.  C.  L.  426.) 
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bond  was  conditioned  to  secure  a  banker  from  the  balance 
ansing  from  paying  bills,  &c,  and  it  was  stipulated  that  the 
whole  amomit  to  be  ultimately  recoverable  should  not  exceed 
1,000/.;  held,  that  the  bond  did  not  require  a  251.  stamp;  the 
true  construction  of  the  act  being,  that  where  the  sum  to  be 
ultimately  recoverable  is  clearly  limited,  the  duty  should  be  thd 
same  as  on  a  bond  for  the  payment  of  such  limited  sum.*  A 
bond  conditioned  for  the  payment,  by  quarterly  payments,  of 
an  annual  rent,  is  a  bona  for  the  payment  of  a  definite  and 
certain  sum,  though  payable  at  future  periods.^  In  order  to 
ascertain  the  amount  of  the  stamp,  the  condition  and  not  the 
penalty  is  to  be  looked  to;  therefore  where  the  condition  was 
to  pay  any  sum  of  money  advanced,  not  exceeding  1,000/., 
together  with  all  such  lawful  allowances  as  are  usually  charged 
by  bankers,  &e.;  it  was  held  that  a  61.  stamp  was  not  sufficient, 
for  the  party  would  be  required  to  pay  not  only  the  sum  of 
1,000/.,  out  also  a  further  sum  for  commission.® 

A  bond,  conditioned  for  payment  of  a  sum  of  money  to  the 
obligee  on  a  day  named,  according  to  a  proviso  contained  in  a 
conditional  surrender  of  even  date,  whereby  ^tf.  (not  the  obligor 
*in  the  bond)  surrendered  to  the  obligee  certain  copyhold  lands  *735 
for  securing  payment  of  the  same  sum,  was  held  to  require  a 
1/.  stamp  only,  although  it  bore  no  stamp  denoting  the  pay- 
ment of  the  advalorem  duty  on  the  surrender,  and  the  latter 
was  not  produced.^ 

A  bond  and  a  mortgage  executed  on  the  same  day  for  secur- 
ing the  same  sum  of  money,  but  bearing  different  dates,  require 
an  ad  valorem  stamp  on  each  instrument.®  Where  a  bond  was 
conditioned  for  the  payment  on  a  certain  day,  being  a  year  from 
the  date,  oi  a  certain  sum  with  interest  at  the  rate  of  five  per 
cent ;  held,  that  a  stamp  covering  the  amount  of  the  principal 
was  sufficient/  Where  by  a  bond  ^.  as  principal,  and  B.  as 
surety,  were  jointly  and  severally  bound  to  pay  to  the  creditors 
of  C.  14«.  in  the  pound  on  the  account  of  their  debts,  and  by 
the  same  bond  w^.  was  bound  to  indemnify  B.  against  all  loss 
by  reason  of  his  becoming  surety;  held,  a  stamp  of  1/.  15s. 
was  sufficient,  and  that  it  did  not  require  a  second  stamp  on 
accoont  of  its  obligation  to  indemnify  J9.,  the  whole  being  one 
transaction.^  So  an  agreement  stamp  is  not  necessary  to  an 
arbitration  bond,  containing,  besides  the  usual  covenants,  an 
agreement  as  to  the  payment  of  costs.^    A  bond  to  secure  the 

*  Lloyd  V.  Heathcote,  I  C.  &  M.  336.    3  Tjr.  309.    SimsoD  v.  Cooke,  1  Biiur. 
452.    (8  Eng.  C.  L.  377.) 

»  Attree  v.  AiiBeomb,  9  M.  &  S.  88. 

'  Dickson  v.  Cass,  1  B.  &  Ad.  343.    (30  Eng.  C.  L.  397.)    Scott  v.  Allaopp,  2 
Price,  20. 
<  Qain  v.  King,  1  Mees.  ic  Wels.  42.    1  Gale,  407. 

•  Wood  V.  Norton,  9  B.  &  C.  885.    (17  Eng.  C.  L.  516.) 

'Dickson  V.  Robinson,  1  M.  &  R.  115.    5  C.  &  P.  96.    (24  Eng.  C.  L.230.) 
Foreman  «.  Jeyes,  5  C.  &  P.  419.    (24  Eng.  C.  L.  390.) 

f  AnDandale  v.  Pattison,  9  B.  &  C.  919.    (17  Eng.  C.  L.  521.) 
^  Wansborougli  v.  Dyer,  2  Chit^,  AO.    (18  Eng.  C.  L.  242.) 
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damages  to  be  recovered  upon  a  new  trial,  and  the  costs  of  the 
action,  in  the  event  of  the  result  of  a  second  action  proving 
similar  to  that  of  the  first  action,  is  properly  stamped  with  a 
35*.  stamp."  A  bond  conditioned  for  not  coverting  a  house  to 
a  particular  purpose,  does  not  require  an  ad  valorem  stamp. '^ 
The  5  Geo.  I V,  c  41,  has  repealed  the  stamp  duty  on  bail 
bonds,  replevin  bonds,  bonds  by  petitioning  creditors  of  bank- 
rupt, and  the  assignment  of  all  such  bonds. 

It  is  not  necessary  that  the  bond^should  be  stamped  at  the 
*736    *time  of  the  execution;  if  it  bear  a  proper  stamp  when  it  is  pro- 
duced at  the  trial  it  is  sufficient.* 

In  the  con-      3. — Const rvciion  of  bonds.'}  In  the  construction  of  bonds 

section    the  courts  are  in  general  guided  by  the  same  rules  as  in  the 

^e  court   construction  of  covenants.*'(l)    They  will  endeavor  to  give 

will  giTc   effect  to  the  intention  of  the  parties,  as  far  as  it  can  be  collected 

effect  to     from  the  instrument  itself.     A  single  bill  or  bond  is  always 

the  inten-  taken  most  strongly  against  the  obligor,  but  the  condition  being 

^ties  ^^  ^^^  ^'^  benefit,  is  construed  most  strongly  in  his  favor.*    When 

^^     *     the  intention  of  the  parties  is  manifest,  the  court  will  supply  an 

accidental  omission,  and  transpose  or  reject  insensible  words.'' 

Where  the  condition  of  a  bona  was,  that  if  the  obligor  did  not 

pay  a  certain  sum  to  the  obligee^  then  the  obligation  to  be 

void,  such  an  error  was  not  permitted  to  defeat  the  apparent 

intention.i^ 

The  father  of  two  illegitimate  children  executed  a  bond,  con- 
ditioned for  the  payment  of  an  annuity  of  30/.  for  the  support 
of  them  and  their  mother  during  their  jom/ natural  lives;  or  in 
^  case  of  the  death  of  the  children,  during  the  natural  life  of  the 
mother;  one  of  the  children  died:  the  court  said  that  the  in- 
tention of  the  obligor  evidently  was  to  provide  for  the  mother 
as  well  as  the  children ;  and  therefore  so  long  as  the  mother 
only,  or  either  of  the  children  were  living,  he  was  liable  on  the 
bond.^    Where  the  condition  of  a  bond,  after  reciting  that  the 

»  Lopes  V.  De  Tastet,  8  Taunton,  712.    (4  Eng.  C.  L.  258.) 

^  Hug^hes  V.  King,  1  Stark.  119.    (2  Eng.  C.  L.  322.)    Ellenborough. 

*R.  0.  The  BUhop  of  Chester,  Stra.  624.  Rogers  tr.  James,  7  Taunt.  147.  (S 
Eng.  C.  L.  62.)  Burton  «.  Kirby,  7  Taunt.  174.  (2  Bng.  C.  L.  66.)  Most  instru- 
ments (except  bills,  notes,  receipts  and  policies,)  may,  though  unstamped,  or  stamped 
with  an  insufficient  stamp,  be  properly  stamped  on  payment  of  the  proper  du^«  and 
bL  penalty.  48.  Geo.  Ill,  c.  14,  s.  2.  See  55  Geo.  ill,  c«  184.  The  court  will  en- 
large the  time  for  showing  cause,  in  order  to  give  a  party  time  to  get  a  proper  stamp 
imposed.  Doe  v.  Roe,  5  B  &  A.  768.  (7  Eng.  C.  L.  963.)  Chitty.  Statutes,  939. 
And  see  Doe  d.  Dyke  v.  Whittingham,  4  Taunt.  20. 

'  See  0fi/e,  613.  ■  Shop.  Touch.  375.    3  Leon.  70.    HurUt31. 

f  Coles  V.  Hulme,  8  B.  &  C.  668,  (15  Eng.  C.  L.  2990  onte,  731. 

ff  Wells  V.  Wright,  2  Mod.  285.     Vernon  v.  Alsop,  1  Lev.  77.    Hurlst.  32. 

k  James  v.  Tallent,  1  D.  &;  R.  648.    6  B.  &  A.  889.    (7  Eng.  C.  L.  290.) 

(1)  (A  bond  conditioned  for  the  ftithfol  perfbrmanee  of  official  dutien,  binds  the  obligon  to 
t  responsibility  ibr  reaionable  and  competent  sltill  and  due  and  ordinary  diligenco.  American 
Bamt  T.  Ad&wu^  12  Piclc.  303.  So,  aooh  a  bond  is  not  discharged  by  a  falthftil  accounting 
for  moneys  to  the  amount  of  the  penalty,  but  atands  rood  as  a  security  fbr  losses  and  dc&lca- 
tioiis  to  that  amount    F^ter  ▼.  TUemik,  7  GreenL  302.) 
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obligor  was  about  to  marry  wf.,  a  widow,  and  thereby  became 
'possessed  of  her  stock  in  trade,  and  that  it  was  agreed  that  he    *737 
shonld  execate  a  bond  to  pay  the  children  oiA.  by  her  former 
husband  900/.  within  twelve  months  after  her  death,  in  the 
event  thereinafter  specified,  was  that  <<  if  the  obligor  should  ^ 

within  twelve  months  after  the  decease  of  w^.  pay  to  his  child- 
ren 3001.,  if  upon  an  account  taken  the  stock  in  trade  and  effects 
in  the  business  {if  then  carried  on  by  the  obligor)  should 
amount  to  400/.;  but  in  case  upon  such  account  to  be  taken, 
the  stock  in  trade  diould  amount  to  less  than  400/.,  then  if  the 
obligor  should  pay  to  the  children  of  •/?.  120/.  the  bond  should 
be  void."  The  obligor  having  ceased  to  carry  on  the  business 
before  the  death  of  .S.,  and  there  being  no  stock  in  trade  when 
she  died;  the  court  held,  that  he  was  not  liable  on  his  bond, 
for  according  to  the  true  construction  of  the  condition,  the 
obligor  was  not  at  all  events  bound  to  carry  on  the  business. 
According  to  the  true  construction  of  the  bond,  he  was  to  have 
an  option  to  carry  on  the  business  or  not*  Where  a  bond  was 
given  to  conmiissbners  of  sewers  by  a  collector  of  rates,  con- 
ditioned for  rendering  a  faithful  account  and  paying  to  the  com- 
missioners all  moneys  already  received,  or  which  should  there- 
after be  received;  the  condition  was  construed  to  extend  to 
moneys  received  by  the  collector,  by  virtue  of  a  rate  made  by 
the  commissioners  acting  under  the  commission  which  expired 
before  the  execution  of  the  bond;  for  the  language  of  the  bond 
extended  to  all  moneys  received  by  the  collector,  and  such  con- 
struction was  conformable  to  the  character  of  the  commissions, 
and  the  duties  which  the  collector  was  intended  to  perforncL^ 
But  where  a  bond  was  conditioned  that  a  collector  of  church 
and  poor's  rates  ^ould  produce  a  &ithful  account  to  the  obli- 
gees or  their  successors,  for  moneys  which  might  be  received 
by  him,  or  come  to  his  hands,  pursuant  to  and  in  execution  of 
his  said  office  of  collector;  held,  that  the  obligor  was  not  an- 
swerable for  moneys  received  by  htm  on  account  of  any  year 
subsequently  to  that  in  which  the  obligees  were  in  office.* 

The  condition  of  a  bond  is  frequently  preceded  by  a  recital 
•of  explanatory  facts,  which  in  general  will  operate  to  control    •738 
the  condition.    There  is  a  difference  between  where  the  thing  Recital  in 
is  recited  in  the  condition  in  general  words,  and  where  in  par-^  *|>«  condi- 
ficular  words.    "  If  the  condition  contains  a  generality  to  be  S^l!^"!JfI 
done,  the  party  shall  not  be  estopped  to  say  there  was  not  any  ^gtes  as^ 
such  thing.    But  in  all  cases  where  the  condition  of  a  bond  estoppel, 
has  reference  to  any  particular  thing,  the  obligor  shall  be 
estopped  to  say  that  there  is  no  sudi  thing.''    The  recital  of  a 


»  Beswick  0.  Swindells,  5  B.  «t  Ad.  9U.    (37  Enf.  C.  L.  286.)    3Nev.^M.159. 
»  SaundexB  v.  Tajlor,  9  B.  &  C.  35.    (17  £ngr.  (J.  L.  335.) 
'  Leadley  c  Evans,  3  Biog.  33.    9  Mooie,  103.    (9  Eng.  C.  L.  306.) 
'  1  RoUe's  Ab.  873,  (Estoppel,  P.)  cited  in  \  Ad.  &  £11. 801.  (38  £ng«  C.  L.  319A 
1  Sannd*  315.    Com.  Dig.  (Estoppel^  £•  3.) 


f S9  usT.  [chap,  txeu 

receipt  of  certain  moneys  due  to  the  obligee  wiB  preclude  tlie 
'  obligor  from  pleading  tliat  he  never  received  such  moneys^* 
A  defendant  having  executed  a  bond  describing  himself  as 
«  7\  B.  of  C,  in  the  county  of  N.  Esq.:"  held,  on  judgment 
»  of  outlawry  and  error  assigned  thereon,  that  by  his  own  de- 

.  scription  oi  himself  in  the  bond,  he  was  estopped  from  saying 
that  he  was  not  properly  described  in  the  writ,  ^'  of  a  town^ 
hamlet  or  place/'  within  the  words  of  the  statute  of  additions, 
1  Hen.  y,  c.  5.^  The  obligor  of  a  bond  conditioned  for  the 
payment  of  rent,  at  the  rate  of  170/.  a  year,  ^^  according  to  aa 
mdenture  of  lease,''  is  estopped,  in  an  action  on  the  bond,  from 
saying  that  the  rent  reserved  by  the  indenture  was  140/.  a 
year,  though  such  was  in  fact  the  case.®  An  obligor  sued  on  a 
bond  reciting  a  certain  consideration,  is  estopped  from  pleading 
that  the  consideration  was  diJQEerent,  unless  he  can  make  it  ap- 
pear by  his  plea,  that  the  real  transaction  was  fraudulent  or 
unlawful.*^  If  a  bond  in  its  recital  refers  to  a  bill  of  exchange 
as  the  principal  security,  t^e  bond  may  be  construed  to  be  only 
a  collateral  security,  although  it  is  a  specialty,  and  of  a  higher 
nature  than  the  bill,  which  is  only  a  simple  contract  debt® 
But  a  bond  taken  in  the  penal  sum  of  1,000/.  cannot  be  re- 
*739  duced  *to  500/.,  by  a  recital  in  the  condition  that  the  parties 
had  agreed  to  execute  a  bond  in  the  sum  of  500/.' 

The  extent  of  the  condition  of  an  indemnity  bond  may  be 

restrained  by  the  recitals,  though  the  words  of  the  condition 

Effect  of    import  a  larger  liability  than  the  recitals  contemplate.'    The 

reeitel  in   condition  of  a  bond,  reciting  that  the  defendant  had  agreed  with 

Aedue      ^^  plaintiffs  to  collect  their  revenues  from  " time  to  time  for 

perfonn-    twelve  months;"  and  afterwards  stipulating  that  <<at  all  times 

anoeofdn-  thereafter  during  the  continuance  of  such  his  emplo]rment,and 

tiM  in  of-  for  so  long  as  he  should  continue  to  be  employed,"  he  would 

^^'  justly  account  and  obey  orders,  &c.,  confines  the  obligation  to 

the  period  of  twelve  months  mentioned  in  the  recital.^  So  where 

the  condition,  after  reciting  that  the  plaintiff  had  appointed  T.  to 

an  office,ybr  the  term  of  six  months  was,  that  if  the  said  71 

did  and  would,  during  all  the  time  that  be  should  continue  in 

the  office,  duly  and  faithfully  observe  the  condition  of  the  bond; 

it  was  held,  that  the  condition  referred  to  the  recital,  by  which 

the  defendant  was  bound  only  for  six  months.'    So  where  the 

•  Shelly  «.  Wrifi^t,  Willes,  9.   Fletcher  v.  Faner,  Roll.  Ab.  (fistoppel,  P.)    Hosier 
If  Soflrlc  S  B  &  P  299 
'  ^  Bonner  o.  Wilkinson,  1  D.  &  R.  338.    5  B.  &  A.  683.    (7  Eng.  C.  L.  331.) 

«  Lainson  «.  Tremere,  3  Not.  &  M.  603.    1  Ad.  &  Ell.  793.    (18  Eiiff.  C.  L.  214.) 

'  Hill  o.  The  Manchester  and  Salford  Water  Works  Company,  2  B.  &  Ad.  544. 
(33  Eng.  C.  L.  135.). 

« Ireland  (Bank  of)  v.  Beresford,  6  Dow.  334. 

f  Ingleby  «.  Swift,  10  Bing,  84.    (35  Eng.  C.  L.  36.) 

t  Pearsal  v.  Snmmersett,  4  TaunU  593. 

k  Liverpool  Water  Works  Company  «.  Atkinson,  and  Same  v.  Harpley,>6  East, 
507.    8  Smith,  654. 

>  Arlington  v.  Merricke,  3  Saund.  413;  which  is  considered  a  leading  case  on  this 
subject 
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bond  recited  that  the  defendant  was  the  Teceirer  of  a  eertain 
company  at  Bristol,  and  was  conditioned  for  truly  accounting 
for  all  siUDS  received  by  him;  a  breach  stating  that  he  had  re« 
eeived  money  and  did  not  account  for  it,  was  held  bad,  as  it 
appeared  by  the  recital,  that  he  was  only  bound  to  receive 
money  at  a  particular  i^ace  in  the  exercise  of  his  appointment  « 
theie.*  But  the  recital  will  not  qualify  the  condition,  if  it  ap-* 
pears  from  the  whole  instrument  the  parties  did  not  so  intend 
it^  Wherever  there  is  a  recital  in  the  condition  of  a  bond,  that 
a  person  is  appoiuted  to  an  office,  though  the  bond  be  con- 
ditional for  the  due  collection  by  that  person  in  such  office  of 
taxes,  rates,  or  the  like,  at  all  times  thereafter;  yet,  if  the  office 
is  an  annual  one,  a  due  collection  for  one  year  is  a  compliance 
with  the  condition.** 

*The  preceding  cases  establish  that  when  the  recital  definite-    *740 
ly  makes  out  the  time  for  which  a  surety  shall  be  liable,  it  is 
not  to  be  extended  by  any  subsequent  general  words;  but 
where  the  recital  in  the  condition  of  an  indemnity  bond  pro- 
fessed  to  state  the  agreement  between  the  parties,  and  a  new 
mbfeet  matter  was  afterwards  introduced,  it  was  held,  that 
the  responsibility  of  the  surety  was  not  confined  to  the  limits 
specified  in  the  recital;*^  and,  though  the  recital  may  operate  in  Recital 
restraint  of  the  condition,  it  cannot  affect  the  obligatory  part  of  cannot  af- 
the  bond;  as  where  the  condition  of  a  bond,  executed  by  the  ^?«^^ 
principal  and  two  sureties  in  the  penal  sum  of  1,000/.,  con-  partf"^^ 
tained  a  recital  that  the  obligor  had  taken  a  farm  of  the  plain- 
riff  (the  obligee,)  subject  to  the  payment  of  rent  reserved  in  a 
lease  of  even  date  with  the  bond,  and  that  it  had  also  been 
agreed  by  the  obligor  and  the  plaintiff  that  the  obligor  should 
enter  into  a  bond  with  two  sureties  in  the  penalty  of  500/.  for 
the  due  payment  of  the  rent    Rent  having  been  found  by  a 
jury  to  be  due  to  the  plaintiff  to  the  amoimt  of  740/.,  the  court 
refused  to  reduce  the  verdict  to  500/.,  to  which  only  it  was  con- 
tended the  sureties  could  be^  liable  by  virtue  of  the  recital  in  the 
condition.^ 

4. — Liability  of  the  obligorJ]    When  the  bond  is  forfeited  The  obli- 
b7  a  breach  of  the  condition,  the  penalty  is  the  debt  in  law,  ^51*7^^ 
and  the  true  measure  of  the  obligor's  liability;  for,  though  it  Jj|^  ® 
was  once  considered''  that  damages  might  be  recovered  for  amoont  of 
more  than  the  amount  of  the  penalty,  it  is  now  clearly  settled  the  penal- 
that  both  at  law  and  in  equity,  the'obligee  cannot  recover  more  ty  and 
damages  against  the  obligor  for  a  breach  of  the  condition  of  ®^**' 
the  bond,  &an  the  amount  of  the  penalty  and  costs,  though  be 

■  HortoQ  V.  Day,  cited  3  Saond.  414.  ^  Parker  p.  Wise,  6  M.  &  S.  939. 

*  Peppin  V.  Cooper,  S  B.  &  A.  431.    Hasaell  v.  Long,  S  M.  &  S.  363.    Waiden  of 
St  Sayionr's  Soothwark  o.  Boatiek,  3  N.  R.  175.    2  8aimd.  416,  a.  6th  ed. 
'  Sanaom  0.  Bell,  S  Camp.  39.    3  Saond.  415,  a. 
^  Ingleby  v.  Mooaley,  3  M.  ^  Seott,  488.    (35  Eng.  C.  L.  36.) 
'  Lord  Lonsdale  v.  Church,  3  T.  R.  388.   Hurlatone  on  Bonda,  107.   1  Sannd.  68,  a. 
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Biay  have  sustained  damages  far  exceeding  that  amount*  But 
in  an  action  on  a  judgment  recovered  on  a  bond,  interest  may 
*741    *be  recovered  in  damages  beyond  the  penalty  of  the  bond.^  So 
When  in-  if  the  penalty  is  contained  in  any  other  instrument  than  the 
terest  may  bond,  damages  may  be  recovered  beyond  it,  for  the  plaintiff 
^^J®[^     has  his  option  to  sue  for  the  penalty  or  for  the  breach  of  con- 
dition.® If  a  bond  be  conditioned  to  pay  several  sums  of  money 
at  different  days,  debt  will  lie  immediately  on  default  of  pay- 
ment at  either  of  the  days,  for  the  condition  is  thereby  broken.* 
In  general  the  obligee  may  be  holden  to  bail,  except  on  reple- 
vin and  bail  bonds;  but  though  the  penalty  is  the  debt  in  law, 
yet  where  a  bond  is  conditioned  for  the  payment  of  money,  the 
obligor  should  be  arrested  only  for  the  sum  really  due  by  the 
condition,  or  if  the  bond  be  for  the  performance  of  covenants  or 
to  indemnify,  he  should  be  arrested  only  for  the  amount  of 
,  damages  sustained.^    In  debt  on  a  bond,  conditioned  for  pay- 
ment of  the  same  sum  as  the  penalty,  with  interest;  held,  that 
tlie  jury  might  give  interest  by  way  of  damages  for  the  deten- 
tion of  the  debt'    A  bond  whereby  the  obligor  bound  himself 
» in  the  sum  of  20/.  to  be  paid  yearly,**  is  not  like  a  bond  with 
a  penalty  which  can  be  forfeited,  and  so  become  a  debt  in  law.«^ 
At  common  law  the  obligee  might  have  had  execution  for 
the  whole  amount  of  the  penalty,  though  far  exceeding  the 
sum  really  due,  and  the  obligor  could  only  obtain  relief  by 
Obligoi     resorting  to  a  court  of  equity.    To  remedy  this  inconvenience 
Willie      the  4  Anne,  c.  16,  s.  13,  enacted,  ^  that  if  at  any  time  pend- 
odL^^o^-  ^^  ^^  action  on  a  bond  with  a  penalty,  the  defendant  shall 
mentof     bring  into  the  court  where  the  action  shall  be  depending  the 
prineipal    principal  and  interest,  together  with  the  costs  incurred;  the 
and  inte-    money  so  brought  in  shall  be  taken  in  full  satisfaction  and  dis- 
^^^         chaise  of  the  bond;  and  the  court  shall  and  may  give  judg- 
ment to  discharge  every  such  defendant  from  the  same  accord- 
ingly." 
Stay  of         In  an  action  on  a  bond  conditioned  for  the  performance  of 
proceed-    ^mortgage  covenants,  the  court  ordered  proceedings  to  be 
'"^'742    ***y®d  ^^  pa]nment  of  the  principal  and  interest,  and  costs,  to 
be  computed  and  taxed  by  the  master.^    But  proceedings  will 
not  be  stayed  if  the  whole  sum  for  which  the  bond  is  security 
be  not  due;  as  if  it  be  conditioned  for  the  pa3rment  of  an  an- 


»  Wilde  «.  Clarkson,  6  T.  R.  303.  Hiller  v.  Ardley,  3  G.  &  P.  IS.  (14  Engr.  C. 
L.  186.)  Branflrwin  v.  Parrot,  9  Bl.  1190.  Clarke  v.  Seton,  6  Yes.  414.  Mackworth 
V.  Thomas,  5  Yes.  329.  Hughes  v.  Wynne,  1  Mylne  &  K.  20.  But  see  Grant  v. 
Grant,  3  Ross.  598.  Jndwine  v.  Agate,  3  Sim.  199,  where,  nnder  certain  circnm- 
stanoea,  a  court  of  equity  decreed  to  the  plaintiff  more  than  the  penalty* 

^  M'Clure  v.  Dunkin,  I  East,  436.  ^  1  Nannd.  58,  a. 

« Id.    Harrison  «.  Wright,  13  East,  343. 

'  Gotttes  o.  Hewitt,  1  Wils.  80.    B.  N.  P.  168. 

•  Hatfield  0.  Lingnard,  6  T.  R.  217. 

'  Francis  «.  Wilson,  R.  &;  M.  105.    (91  Eng.  C.  L.  891.)    Littledale. 

c  Morrant «.  Gough,  7  B.  ft  C.  906.    (14  Eng.  C.  L.  98.)    1  M.  ft  R.  41. 

k  Skinner  «•  Staeey,  1  Wils.  80. 


nuity>  or  of  money  by  ioatalmeiits.*  As  where  a  bond  was 
coadiiioaed  for  the  payment  of  a  principal  sum  in  the  year 
1820,  with  interest  in  the  mean  time  half  yearly;  an  action 
having  been  brought  for  the  penalty  upon  a  breach  of  the  con* 
dition  in  non-payment  of  half  a  year's  interest  on  the  29th  of 
September,  1817/  the  court  refused  to  stay  the  proceedings 
before  judgment  on  payment  of  the  interest  due  laid  costs.^ 

Where  a  bond  was  conditioned  to  pay  165/.  by  certain  in- 
stalments until  the  whole  should  be  paid,  but  if  de&ult  was 
made  in  paying  any  one,  the  obligation  was  to  remain  in  force; 
an  action  having  been  brought  upon  the  bond,  in  consequence 
of  a  default  in  payment  of  the  second  instalment^  a  Judge 
ordered  that,  on  payment  of  the  15/.  and  costs,  proceedings 
should  be  stayed;  held,  that  the  judge  had  no  power, to  make 
such  order.* 

But  under  such  circumstances  execution  will  be  restrained 
to  the  arrears  then  due,  and  the  judgment  shall  stand  as  a  secu- 
rity  for  future  arrears."* 

A  bond,  conditioned  for  the  payment  of  a  certain  sum  with 
interest,  may  be  put  in  suit  without  a  previous  demand  of  pay- 
ment; for  the  obligation  to  pay  arises  from  the  execution  of 
the  bond.®  But  it  is  otherwise  in  case  of  a  bond  with  a  penalty 
to  secure  the  performance  of  a  collateral  act''  Tt^refore, 
where  the  condition  of  a  bond  is  to  pay  a  less  sum  on 
demand,  it  is  necessary  to  prove  a  demand  before  action 
brought^ 

If  a  party  bind  himself  generally  to  indemnify  another  from  Indemnity 
the  consequences  of  a  particular  act,  or  against  the  act  of  a  bonds. 
*third  person,  the  obligee,  on  being  damnified,  is  immediately  *743 
entitled  to  be  reimbursed,  and  he  may  sue  on  the  bond  without 
giving  notice  to  the  obligor  of  its  being  forfeited.''  Where  the 
indemnity  is  given  as  a  security  for  money  advanced,  it  fre- 
quency becomes  questionable  whether  the  guarantee  is  con- 
tinuing. Where  a  bond  conditioned  to  indemnify  and  save 
harmless  the  obligees,  for  ^  such  sums  as  they  in  their  banking 
business  should  within  ten  years  advance  or  pay  or.be  obliged 
to  advance  or  pay  for  or  on  account  of  their  accepting,  dis- 
counting, &c.,  any  bill  of  exchange,  notes,  &c.,  which  ^i.  B. 
should  from  time  to  time  draw  upon  or  make  payable,  &c.,  at 
their  house;  and  dso  other  sums  which  they,  within  the  period 
aforesaid,  should  otherwise  lay  out,  pay,  &c.,  on  the  credit  of 
the  said  a^.  B.  or  on  his  account;  and  also  all  such  wages  and 
allowances  for  advancing,  paying,  &c.,such  bills,  &c.,  advances 


>  Gowlett  V.  Harifortb,  S  Bl.  958.    Tighe  v.  Grafter,  3  Tannt.  387. 

k  Yui  Sandan  o. ,  1  B.  &  A.  314.  "^  Nsylor  «.  Mopsey,  4  Dowl.  669. 

*  OgilTie  V.  Foley,  3  Bl.  1111.    Jadd  v.  Evans,  6  T.  R.  399. 

*  Gfl>b8  V.  Sootham,  3  Nev.  &  M.  155.    5  B.  &;  Adol.  911.    (37  Eng.  C.  L.  336.) 
'  Per  Littledale,  J.,  id.  913.    Co.  Litt.  308,  b. 

<  Carter  v.  Ring*  3  Canap.  459.    EUenborongh. 

k  Cntler  «•  (Southern,  1  Saand.  115.    Challoner  v.  Walker,  1  Burr.  547. 
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payments,  &c.,  engagements  and  accommodations  not  exceed- 
mg  the  sum  of  5,000/.  in  the  whole,  together  with  interest  on 
such  advances,"  &c.;  it  was  held  to  guarantee  running  accounts 
and  not  satisfied  by  the  first  payment  of  5,000/.' 

A  bond  conditioned  to  save  Jl.  harmless  from  all  actions, 
legal  proceedings,  and  costs,  &c.,  which  might  be  the  conse- 
quence of  .^.'s  delivering  over  to  the  defendant  a  bill  of 
exchange,  part  of  the  proceeds  whereof  a  third  person  was 
entitled  to,  is  forfeited  by  a  payment  over  by  t/f .  to  such  third 
person  of  his  share  of  the  proceeds,  upon  his  demanding  the 
same,  without  his  bringing  any  action;  although  t^,  gave  no 
notice  of  the  payment  to  the  defendant.^ 

A  bond  to  indenmify  a  parish  against  a  pauper,  is  forfeited, 
though  the  parii^,  to  avoid  the  expense  of  removal,  choose  to 
pay  a  weekly  sum  for  his  maintenance  in  another  parish.^ 

An  undertaking  to  indemnify  against  any  act  or  engagement 
will  extend  to  any  expense  incurred  by  the  obligee  by  virtue  of 
such  act  or  engagement.  As  where  the  bond  was  conditioned 
to  indemnify  a  husband  against  his  wife's  debts;  it  was  held, 
*744  *that  the  obligor  was  liable  for  the  expenses  incurred  by  the 
obligee  in  an  action  for  necessaries  supplied  to  the  wife.^ 

Extent  of       5. — Liability  of  a  surety.']  The  liability  of  a  surety  will  not 
liability  of  \^  extended  beyond  the  scope  of  his  engagement  as  understood 
a  surety.    ^^  ^^  ^^^^  j^^  entered  into  it.«(l)    It  has  therefore  been  esta- 
blished by  several  decisions,  that  where  a  surety  is  bound  for 
the  faithfiil  services  of  another  party,  or  payments  of  a  third 
party,  to  one  or  more  persons,  the  responsibility  of  the  surety 
does  not  extend  to  any  subsequent  change,  unless  an  intention 
to  that  effect  appears  in  the  instrument. 
When  As  where  the  condition  of  a  bond  was  that  *S.,who  was  en- 

there  is  a  gaged  as  a  clerk  to  the  plaintiff,  should  faithfully  account  for 
fiTiSll"  all  moneys  received  by  him  while  he  continued  in  the  service 
tion  of  the  ^^  ^^  plamtiff,  and  the  plamtiff  afterwards  took  m  a  partner; 
obligee,     held,  that  the  defendant  who  was  surety  only  was  not  answer- 
able for  the  fidelity  of  S.  after  the  partnership;  for  the  con- 
dition was  confined  to  the  plaintiff  only/    So,  it  has  been  held 
that  a  bond  with  a  condition  that  a  clerk  should  faithfully 
serve  and  account  for  all  money,  &c.,  to  the  obligee  and  his 
executors^  did  not  make  the  obligor  liable  for  money  received 

•  Williams  «.  Rawlinaon,  3  Binff.  71.    (11  Eng.  C.  L.  3%.)    R.  &  M.  333.    (21 
Enff.  C.  L.  426.)    See  Kirby  v.  ^Urlborough,  (Doke  of,)  2  M.  &  S.  18. 

^  Ker  V.  Mitchell,  2  Chitty,  487.    (18  Eng.  C.  L.  399.) 

« Allan  V.  Foxhali,  (Bart.,)  2  Black,  1177. 

'  DufReld  V.  Scott,  3  T.  R.  874.    Sparkes  v.  Martindale,  6  East,  593. 

*  PeT  De  Grey,  C.  J.,  in  Wright  v.  Russell,  2  Bl.  935.    3  Wils.  639. 
'  Wright  V,  Rassell,  tupro,  2  Saond.  414. 

«  Buf  er  V.  Parker,  1  T.  R.  287. 

(1)  (The  liability  of  the  surety  in  general  cannot  be  carried  beyond  the  penalty.    Bbryland 
▼.  IftfyiMii,  3  Gill  dt  Johnk  979.) 
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by  the  derk  in  tfie  service  of  the  exteuiors  of  the  obligee,  whd 
Gontinned  the  busiDefls  and  retained  the  clerk  in  the  same  em« 
ptoymtot.?  So  where  ttf.  became  bound  to  B.  under  condition 
thai  C.  should  truly  account  to  B.  for  all  sums  of  money 
received  by  C.  lor  BJ'h  use,  and  C.  afterwards,  with  BJ%  know- 
ledge, took  A  as  hiB  partner;  it  was  held,  the  guarantee  should  ^ 
not  extend  to  sums  of  money  received  by  C  for  A's  use, 
after  the  formation  of  the  partnership.**  So  where  a  bond  was 
given  to  •A.j  B.^  C^  kc,j  payable  to  them  and  their  successors, 
as  the  governors  of  the  society  of  musicians,  conditioned  to 
secure  J.  Ws  faithfully  accounting  with  them  and  their  sue* 
cessors,  governors,  &c.,  as  tfiek  collet^r ;  afterwards  the  society 
was  incorporated  by  letters  patent,  at  which  time  J.  H.  had 
duly  ^accounted  for  all  moneys  collected  by  him,  but  after  the  *745 
incorporation  he  received  money  for  which  he  did  not  account; 
held,  that  the  obligor  of  the  bond  was  not  liable  for  such 
default  of  J.  H.  in  an  action  on  the  bond ;  for  the  original 
society  was  thereby  destroyed,  and  in  judgment  of  law  a  new 
body  was  constituted.^  On  the  same  principle,  a  bond  condi- 
tioned to  repay  to  five  persons  all  sums  advanced  by  them,  or 
any  of  them,  in  their  capacity  of  bankers,  wiD  not  extend  to 
sums  advanced,  after  the  decease  of  one  of  the  five,  by  the  * 
four  survivors,  the  four  then  acting  as  bankers.^  So  where  a 
bond  by  a^.,  reciting  that  B.  intended  to  open  a  banking  account 
with  C,  D.y  and  E.  as  his  bankers,  was  conditioned  for  pay- 
ment to  them  of  all  sums  fiom  time  to  time  advanced  to  B.  at 
the  banking-house  of  C,  />.,  and  £.;  held,  tfiat  on  C/s  death 
such  obligation  ceased,  and  did  not  cover  ftiture  advances  made 
after  another  partner  was  taken  in;  and  that  A,  who  was 
indebted  to  the  house  at  C.'s  death,  having  afterwards  paid 
off  the  balance  which  was  applied  at  the  time  to  the  old  debt 
incurred  in  C's  lifetime,  ^.  was  wholly  discharged  from  his 
obligation.^ 

The  doctrine  laid  down  in  the  preceding  cases  has  been  held  Liability 
to  be  equally  applicable  to  a  change  of  the  principab;  as  where  ^f  the 
C.  became  a  surety  for  such  sums  as  should  be  advanced  to  ^^ 
meet  bills  drawn  by «/?.  and  B.  as  partners,  or  either  of  them;  ^^^^  j,  ^ 
it  was  held,  that  the  obligation  did  not  extend  to  bills  drawn  ehange  in 
by  B.  after  the  death  of  «/?.'    And  upon  the  same  principle,  the  princi- 
where  the  defendant,  ais  keeper  of  a  county  gaol,  covenanted  P^* 
by  indenture  with  the  sheriff,  (among  other  things,)  ^  that  he 
would  personally  attend  the  assizes  and  general  quarter  ses-  ' 
sions  of  the  county,  and  convey  prisoners,  when  oidered  to  be 
removed  by  habeas  corpus^  safely  and  without  escape,  from 
the  gaol,  to  such  place  as  the  writ  should  direct;''  and  the  de- 
femiant  and  two  sureties  gave  the  sheriff  a  bond  for  the  due 

*  Barker  v.  Parker,  1  T.  R.  387.. 

^  Bellaira  «.  Ebsworth,  3  Camp.  53.    Ellenborough. 

*  Dance  v,  Girdler,  1  N.  R.  34.  <  Weston  v.  Barton,  4  Tknnt.  673. 

*  Stnnge  «.  Lee,  3  East,  484. 
«•  Cooke,  1  Bmg.  469.    (8  Eng.  C.  L.  377.)    8  Moore,  588. 
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performance  of  sacfa  Govenaots;  and  the  former  being  in  attend* 
ance  at  the  quarter  sessions,  the  sheriff,  on  receiving  a  writ  of 
habeat  corpus  for  the  removal  of  a  prisoner,  directed  a  war- 
*746  rant  *for  that  purpose  to  the  defendant  and  J.  S.  <<  by  him  (the 
sheriff )  for  t^at  time  only  thereto  specially  appointed;''  and 
«/.  S.f  who  was  the  defendant's  turnkey,  proceeded  with  the 
prisoner  towards  the  place  of  destination,  but  allowed  him  to 
escape;  held,  that  the  sheriff  having  specially  directed  the  war- 
rant to  J.  S.,  and  appointed  him  for  that  particular  purpose, 
that  neither  the  defendant  nor  his  sureties  were  liable  in  an 
action  brought  by  the  sheriff  on  the  bond  for  a  breach  of  the 
covenants  contained  in  the  indenture  by  the  defendant  as 
gaoler.* 

Where  a  bond  was  given  to  the  several  persons  constituting 
the  firm  of  a  banking4iouse,  conditioned  for  the  repayment  of 
the  balance  of  an  account,  and  of  such  further  sums  as  the 
bankers  might  advance  to  the  obligor,  one  of  the  partners  dies, 
and  a  new  partner  is  taken  into  the  firm;  at  that  time  a  con- 
siderable balance  is  due  from  the  obligor  to  the  firm;  advances 
are  afterwards  made  by  the  bankers,  and  payments  made  to 
them  on  account  by  the  obligor;  the  latter  is  credited  by  the 
new  firm  with  the  several  payments,  and  charged  with  the  ori- 
ginal debt  and  subsequent  sidvances  as  constituting  items  in 
one  entire  account,  and  the  balance  due  at  the  time  of  the 
partner's  death  is  considerably  reduced,  and  that  reduced  bal- 
ance, by  order  of  the  obligor,  is  transferred  by  the  bankers  to 
the  account  of  another  customer,  who,  with  his  assent,  is 
chaiged  with  the  then  debt  of  the  obligor.  The  person  so 
chained  having  become  insolvent,  the  surviving  partners  of 
the  original  firm  brought  their  action  upon  the  bond.  Held, 
that  as  they  had  not  originally  treated  it  as  a  distinct  account 
but  had  blended  it  in  the  general  account  with  other  transac- 
tions, that  they  were  not  at  liberty  so  to.treat  it  at  a  subsequent 
period,  and  that  having  received  in  different  payments  a  sum 
more  than  sufficient  to  discharge  the  debt  due  upon  the  bond 
at  the  time  of  the  death  of  the  deceased  partner,  that  the  bond 
was  to  be  considered  as  paid.^ 
Surety  to  A  distinction,  however,  has  been  taken  between  cases  where 
a  boose  or  the  surety  is  given  to  individuals,  and  where  it  is  given  to  a 
^^'  house  01  firm;  as  if  the  surety  be  for  the  fidelity  of  a  clerk  in  a 
*747  *banking-house;  in  the  latter  case  the  surety  continues  liable, 
notwithstanding  a  change  in  the  partnership;  for  the  partners 
in  a  banking4iouse  are  perpetually  changing,  and  where  a 
number  of  clerks  are  employed,  it  would  be  highly  inconveni- 
ent to  require  fresh  surety  upon  every  such  «chan^.  A  bond 
given  to  a  house  or  firm  is  an  undertaking  for  the  clerk's 
honesty  while  he  continues  in  the  firm.®    It  has  therefore  been 

•  Ryland  «.  Lavender,  9  Moore,  71.    (9  £ng.  C.  L.  318.) 
»  Bodenham  «•  Purchas,  3  B.  &  A.  39. 
« Barclay  v.  Lucas,  1  T.  R.  391,  n. 


nc.  n.]  ov  MHOS.  747 

bdd,  that  a  bond  given  to  trustees  to  secure  the  faithful  senri- 
ces  of  a  clerk  to  the  Globe  Insurance  Company,  who  were  no 
corporation,  might  be  put  in  suit  by  the  trustees  for  a  breach 
rf&ithful  service  committed  by  the  cl^k  at  any  time  during 
his  continuance  in  the  service  of  the  actual  existing  body  of 
persons  carrying  on  the  same  business  under  the  same  name, 
notwithstanding  any  intermediate  change  of  the  original  hold- 
ers of  the  shares  by  death  or  transfer;  the  intention  of  the  par- 
ties to  the  instrument  being  apparent,  to  contract  for  such  ser- 
vice to  be  performed  fo  the  company  as  a  fluctuating  body;  and 
the  intervention  of  the  trustees  removing  all  legal  and  technical 
difficulties  to  such  a  contract  made  with,  or  stiit  instituted  by, 
the  company  themselves  as  a  natural  body.*  So  where  the 
condition  of  a  bond,  after  reciting  that  A.  B.  and  C  had  filed 
a  bill  in  equity  against  D.  and  iS.  was,  that  tfie  obligee  would 
pay  all  such  costs  as  the  Court  of  Chancery  should  award  to 
the  defendants  on  the  hearing  of  the  cause;  it  was  held,  Abbott, 
0.  J.,  dis^eniienie,  **  that  the  death  of  E.j  before  any  costs  were 
awarded,  could  not  be  pleaded  in  discharge  of  the  bond.''^ 

Upon  the  same  principle,  the  liability  of  a  surety  for  a  per-  Soretf  to 
son  appointed  to  an  office  will  be  limited  to  the  duration  ot^V^'^P' 
that  office,  co-extensive  only  with  the  duty  required  to  be  per-  J!?*JJjL^ 
formed,  unless  there  be  strong  words  to  show  clearly  an  inten- 
tion that  his  responsibility  should  extend  further;  as  if  the  office 
be  an  annual  office,  the  surety  will  be  liable  only  for  a  year, 
though  the  principal  continue  in  office  after  that  period. 

Thus  where  *^.  B.  and  C  entered  into  a  bond  as  sureties  for  Snretf  of 
D.  and  ^.,  the  condition  of  which  bond  recited  that  D.  was  <»*««>•- 
such  a  day  appointed  collector  of  the  church  rate  of  the  parish  '**^* 
*of  St.  Saviour's,  Southwark,  by  virtue  of  which  office  he  was    •748 
empowered  to  collect  and  receive  all  such  moneys  as  were  rated 
and  assessed  on  the  inhabitants  by  virtue  of  the  said  rate,  and 
for  which  he  was  accountable  to  the  wardens  of  the  grand  ac- 
count, and  bound  the  sureties  for  D.'s  duly  accounting  for  all 
moneys  collected  or  received  by  him  on  account  of  the  above 
rate,  as  also  on  all  and  every  other  rate  or  rates  thereafter  to 
be  made  and  collected  by  him  the  said  Z>.;  held,  that  the  sure- 
ties were  only  answerable  for  Z>.  in  that  single  appointment, 
and  not  on  his  appointment  in  the  ensaing  year.® 

A  bond  made  by  the  defendant's  testator  as  surety  for  E.j 
with  a  condition  reciting  that  E.  had  been  and  still  was  col- 
lector of  the  land  tax,  and  all  other  taxes  and  duties  imposed 
by  several  acts  of  parliament  on  the  inhabitants  of  the  parish 
of  C  by  means  whereof  he  received  from  the  inhabitants  di- 
vers sums  of  money,  and  conditioned  for  the  due  payment  by  E. 
from  time  to  time,  and  at  all  times  thereafter,  to  the  receiver- 
general  of  taxes,  &C.,  all  and  every  sum  whidi  he  {E)  should 

*  Metcalf  (Bart)  v.  Bmin,  13  East,  400.    d  Camp.  433. 
^  Kipling  V.  Tomer,  bB.U  K.  261.    (7  Eng.  G.  L.  89.) 

*  St.  Saviour's,  Soathwark,  v.  Boatock,  2  N.  R.  175. 
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fifom  time  to  time  collect  and  receive  firom  the  inhabitants  of 
the  parish,  for,  or  on  account  of  any  tax  or  taxes  then  imposed, 
or  which  should  or  might  thereafter  be  imposed  on  them  by 
any  act  of  pariiament,  was  held  to  be  confined  to  the  current 
year  for  which  B.  was  at  the  date  of  the  bond  collector,  al- 
though it  did  not  appear  on  the  condition  that  he  was  only 
appointed  for  a  year,  it  being  shown  by  the  defendant's  plea 
that  the  said  office  of  collector  was  an  annual  office,  and  held 
as  such  by  E,  at  the  date  of  the  bond,  although  by  the  replica- 
tion it  appeared  that  E.  held  the  office  not  only  for  that  year, 
but  from  thence  to  the  time  of  exhibiting  plaintiff's  bill.* 

Where  the  office  of  collector  under  an  act  of  parliament  was 
an  annual  office,  and  a  bond,  after  reciting  the  appointment  of 
H.  fV.  to  be  collector  under  the  act,  was  conditioned  for  the 
due  collection  by  H,  fV.  of  the  rates  and  duties  at  all  times 
thereafter;  it  was  held,  that  the  due  collection  of  the  rates  for 
one  year  was  a  compliance  with  the  condition  of  the  bond. 
And  although  it  appeared  from  the  condition  of  the  bond  that 
•749  H.  W.  *and  (r.  P.  were  both  appointed  collectors;  it  was  held, 
that  such  bond,  being  for  the  due  collection  by  H.  W,  only, 
might  be  put  in  suit  against  the  surety  without  first  selling  the 
goods  of  O.  P> 
When  the  \U  however,  the  duration  of  Ae  office  be  not  limited  by  act 
duration  of  parliament  or  otherwise,  or  if  there  be  nothing  in  the  condi- 
^the  of-  ^^12  (Q  \\xm\  it  to  any  particular  time,  the  surety  will  continue 
lio^tod!^  liable  so  long  as  the  collector  shall  continue  in  office.  As  where 
in  debt  on  tond  made  by  C.  and  his  sureties,  with  a  condition 
reciting  statute  27  Geo.  II,  c  38,  and  that  C.  (four  years  before 
the  date  of  the  bond)  was  appointed  by  the  churchwardens 
and  parishioners  of  Z>.  in  pursuance  of  the  statute,  collector  of 
the  poor  rates  to  be  levied  and  raised  in  the  parish,  and  con- 
ditioned that  C.  should  account,  as  often  as  required,  for  all 
moneys  so  collected  and  received  by  him,  by  virtue  of  the  act, 
&c.  Breach,  for  not  accounting  for  moneys  collected  and  re- 
ceived since  the  making  of  the  bond,  &c.;  plea,  that  C.  ac- 
counted for  all  the  moneys  collected  and  received  by  him  before 
the  making  of  the  bond;  secondly,  that  the  office  of  collector  is 
an  annual  office,  and  that  C  accounted  for  all  the  moneys  col- 
lected and  received  by  him  within  the  current  year  of  the  office 
in  which  the  bond  was  made;  upon  demurrer,  held  that  both 
pl€ias  were  ill,  for,  by  the  words  of  the  statute,  the  appointment 
is  prospective,  to  collect  future  rates,  and  not  retrospective  only, 
and  the  condition  is  in  the  words  of  the  statute  without  any 
restraining  words;  and  it  is  not  pleaded  that  the  office  was  an 
annual  office  at  the  time  of  making  the  bond,  and  if  it  had  been, 
yet  it  appears  by  the  statute  not  to  be  an  annual  office,  though 
concerning  rates  which  are  raised  in  the  course  of  the  year.* 
The  subordinate  officers  appointed  under  the  St.  Pancras 

^  Haasell  v.  Lonff,  2  M.  &  S.  363.  *  Peppin  v.  Coopfir,  1»  B.  &  A.  431. 

•  Cttriing  V.  Chalklen,  3  M.  ^  S.  508. 
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Vestry  Act,  59  Geo.  III^  c.  39,  s.  19,  by  the  select  vettry,  are 
not  annual  officers,  but  bold  their  offices  during  the  pleasure  of 
the  vestry.  Therefore,  the  bonds  given  by  them  to  the  direc- 
tors of  the  poor,  (who  are  annual  officers,)  under  s.  57,  oon-  / 
tiaue  in  force  after  the  directors,  to  whom  they  were  given, 
have  gone  out  of  office.* 

*Where  a  bond  given  to  secure  the  faithful  performance  of  *750 
the  office  of  a  collector  of  parochial  rates,  (who  was  by  act  of 
parliament  to  be  appointed  by  trustees  for  a  year,  and  then  to 
be  capable  of  re-election,)  was  conditioned,  that,  ^  from  time 
to  time,  and  and  at  all  times  thereafter,  during  such  time  as  he 
^ould  continue  in  his  said  office,  whether  by  virtue  of  his  said 
appointment,  or  of  any  reappointment  thereto,  or  of  any  such  * 

retainer  or  employment  by  or  under  the  authority  of  the  said 
trustees,  or  their  successors,  to  be  elected  in  the  manner  directed 
by  the  said  act,  he  should  use  his  best  endeavors  to  collect  the 
moneys  received  by  means  of  the  rates,  in  the  then  or  in  any 
subsequent  year,"  &c.,  &c.  Held,  that  the  obligation  of  the 
bond  was  not  confined  to  the  year  for  which  he  was-originally 
appointed,  but  extended  also  to  all  subsequent  years  in  which 
he  was  continuously  reappointed.^ 

The  lachea  of  obligees  in  a  bond  in  not  calling  upon  the 
principal  obligor,  a  collector  of  taxes,  as  soon  as  they  might 
have  done,  or  in  not  taking  proper  steps  to  enforce  payment 
from  him  as  directed  by  the  acts  relating  to  the  taxes,  is  no 
answer  in  an  action  against  the  surety;^  nor  is  it  any  defence 
at  law,  to  an  action  on  a  bond  against  a  surety,  that  by  a  parol  Giying 
agreement  time  has  been  given  to  the  principal.^  But  if  a  bond  ^m®  to  the 
creditor  enters  into  a  bindmg  contract  with  the  principal  debtor  P^^^^P^- 
to  give  him  further  time  to  pay,  without  concurrence  of  his 
sarcty,  the  surety  is  discharged,  because  the  creditor  has  put  it 
out  of  his  own  power  to  enforce  immediate  payment,  where 
the  surety  would  have  a  right  to  require  him  to  do  so.* 

If  one  of  several  co-sureties  be  compelled  to  pay  the  whole  Contriba- 
Slim  recovered,  he  may  maintain  an  action  against  his  co-surety  tion 
for  contribution  f  even  though  he  had  given  a  subsequent  surety  J^J*. 
to  the  obligees,  under  which  he  paid  the  sum  conditioned  *in   ^'j^i 
the  bond,  without  the  knowledge  or  consent  of  such  co-surety .^ 
If  •^.,  J3.,  and  C\  become  bound  as  sureties  for  D,  in  three  se^ 

'  M'Gahey  v.  Alston/l  Mees.  &  Wels.  386.    3  Gale,  46. 
^  Augero  v.  Keen,  1  Meee.  &  Wele.  3dO.    9  Gale,  8. 

*  Trent  NaTigation  Gompanv  «•  Harley,  10  Bast,  34*  Nares  tr.  Howies,  14  Ekat, 
SiO.  WUksv.Heel7,l  C.&  Afeea.  349.  3Tyr.  91.  Ejiev.  Efvrett,  1  Ruat.3Bl. 
London  Assuranoe  Company  v.  Buckle,  4  Moore,  153.     (16  Eng.  G.  L.  368.) 

'  Davey  v.  Prenderaraas,  5.  B.  &  A.  187.  (7  Eng.  C.  L.  63.)  Rex  o.  Beirington, 
2  Yea.  Jan.  540.  Wright  v.  Simpson,  6  Yes.  734.  Boxmaker  9.  Moore,  1  Daniel, 
261. 

*  Ireland  (Bank)  v.  Bereaford,  6  Dow.  338.  Orme  v.  Youngr  Hdt,  84.  (3  Bng. 
C.  L.  35.)    Gibba. 

'  Cowell  «•  Edwards,  3  P.  4&  P.  368. 

( Dann  v.  Slee,  1  Moore,  3.    (4  Kng.  G.  L.  385.) 
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parate  bonds,  and  any  one  of  them  be  compelled  to  pay  the 
whole  debt  of  the  principal,  the  two  others  are  compellable 
to  contribute  in  proportion  to  the  penalties  of  their  respective 
bonds.* 

If  the  surety  becomes  bankrupt  after  the  bond  has  been  for- 
feited, the  debt  is  proveable  under  the  commission;  and  his  cer- 
tificate is  a  bar  to  an  action  on  the  bond.^ 

Liability  6. — Liability  qfihe  heir,  deviste^  and  personal  represenia- 
of  the  heir  Uve,}  If  the  heir  be  expressly  mentioned  in  the  obligatory  part 
*?^  ^^  of  the  bond,  he  is  liable  in  respect  of  assets  by  descent;  but  his 
liability  does  not  extend  beyond  the  value  of  the  land,  nor  is  he 
liable  at  all,  unless  he  be  expressly  mentioned  in  the  bond.*" 
At  common  law  the  heir  might  get  rid  of  his  responsibility,  by 
disposing  of  the  lands  descended  to  him  before  action  brought ; 
but  now  both  the  heir  and  the  devisee  are  liable  for  specialty 
debts  to  the  value  of  the  lands  devolved  upon  them,  even 
though  they  may  have  sold  the  land  before  action  brought.^ 

But  the  devisee  is  only  liable  where  the  debt  becomes  due 
in  the  lifetime  of  the  testator;  therefore,  it  has  been  held,  that 
an  action  of  debt  could  not  be  maintained  by  a  covenantee 
against  the  devisees  of  a  covenantor,  where  the  covenantor  was 
only  a  surety,  and  the  breach  of  covenant  did  not  take  place 
in  his  lifetime ;  for  the  words  of  the  act  are,  ^  and  for  the  means 
that  such  creditors  may  be  enabled  to  recover  their  said  debts, 
be  it  further  enacted,  that  every  such  creditor  shall  and  may 
have  an  action  of  debt  upon  his  bonds  and  specialties  against 
the  heir  of  such  obligor  and  such  obligee  jointly,  by  virtue  of 
the  act;''®  it  was  clear  from  these  words,  that  to  bring  a  case 
within  the  mischief  contemplated  by  the  statute,  there  must 
exist  the  relation  of  debtor  and  creditor  in  the  lifetime  of  the 
*752  ^devisor;  and  there  could  be  no  debt  or  claim  against  the  surety 
until  after  the  covenant  was  broken,  and  as  that  event  did  not 
happen  in  his  lifetime,  his  devisee  was  not  liable/ 
Bxeentora  llie  executors  and  administrators  of  the'  obligor  are  liable  to 
andadmi-  the  extent  of  assets,  whether  they  be  mentioned  in  the  bond  or 
nietnton.  j^^^.  ^^^  ^  ^y^  interest  of  the  obligee  passes  to  his  executors 
and  adniinistrators,  whether  they  be  specifically  induded  in  the 
terms*  of  the  bond  or  not.« 

7. — Fold  and  illegal  bonds.']   Whatever  affects  the  validity 

*  Deerinff  e.  Wincheleea,  (Earl  of,)  S  B.  &  P.  370. 

^  The  SkiDneis'  CompaDy  «.  Jones,  3  Hodges,  18.  3  Bing.  N.  C.  (32  Eng.  C. 
L.) 

•  Bac.  Ab.  (Heir.)    Shep.  Toaeh.  369.    Barber  «.  Fox,  3  Saand.  136. 

«  3  W.  &  M.  c.  14,  &  11  Geo.  IV  &  1  W.  IV,  e.  47.  See  fortber  as  to  tliis  sub- 
ject, anie^  666. 

•3  W.  &  M.cl4,s.3. 

'  Farley  v.  Briant,  1  H.  &  W.  399.    5  Nev.  &  M.  66. 

c  Yin.  Ab.  Obligadon,  (R.)  Shep.  Toueb.  369,  Hyde  v.  Skinner,  3  P.  Wms.  197. 
See  wife,  667. 
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els,  simple  contract,*  or  of  a  oorenanty^  will  in  general  vitiate 
a  bond;  to  constitute  a  good  and  valid  condition  it  is  necessary 
that  it  be  for  the  performance  of  an  act  that  is  lawful  and  ca- 
pable of  being  performed;  it  must  be  sensible  and  certain,  and 
in  DO  way  repugnant  to  the  obligation.*  If  the  bond  be  con- 
ditioned to  perform  an  act  that  is  impossible^  as  to  pay  money 
at  a  day  past,  or  to  render  a  person  in  execution  who  has  once . 
been  discharged,  the  condition  will  be  void,  and  the  bond  single, 
proYided  the  condition  be  not  incorporated  with  the  obligatory 
part  of  the  bond;  but  if  it  be  so  incorporated,  the  bond  will  be 
altogether  void."^  When  the  condition  is  repugnant  to  the  ob- 
ligation, as  if  it  be  that  the  obligee  shall  not  have  the  benefit 
of  it,  or  at  any  time  sue  for  the  money  in  the  obligation,  the 
condition  will  be  void,  and  the  obligation  binding.* 

There  is  a  distinction  to  be  observed  between  the  effect  of  a 
condition  that  is  impossible,  insensible^  or  repugnant,  and  one 
that  is  unlawfiiL  In  the  former  cases  the  condition  alone  is 
void,  and  the  bond  becomes  single ;  but  in  the  latter  instance 
iMtooly  the  condition  but  the  obligation  is  void.' 

If  a  bond  be  conditioned  for  the  performance  of  several 
*things,  and  one  of  them  be  void  at  common  law,  yet  the  bond  *75d 
may  be  good  for  the  others;  as  where  it  was  conditioned  to 
pay  money,  and  to  do  an  act  which  was  perhaps  simony;  held, 
that  admitting  part  of  the  condition  to  be  simoniacal,  yet  the 
bond  was  good  for  the  payment  of  the  money.if(l)  But  if  the 
condition  of  a  bond  is  entire  and  the  whole  unlawful,  or  if  it 
consists  of  several  distinct  parts,  and  any  one  of  them  contra- 
vene the  provisions  of  an  act  of  parliament,  the  whole  bond 
will  be  void>  A  bond  given  by  way  of  indemnity  to  one  who 
had  given  his  note  for  350/.  to  a  prosecutor  on  an  indictment 
&r  perjury,  to  induce  him  to  withhold  his  evidence,  is  void  ab 
initio^  and  the  facts  may  be  specially  pleaded.^  So  is  a  bond 
given  to  an  indorsee,  to  recover  payment  of  a  note  originally 
given  for  an  illegal  stock-jobbing  transaction,  of  which  the 
indorsee  had  notice  before  he  took  the  bondJ  So  is  a  bond 
given  to  a  creditor  of  a  bankrupt  in  order  to  induce  him  to 
withdraw  a  petition  which  he  had  presented  to  the  Chancellor, 


'  See  ante,  8*31 .  ^  AnU,  634. 

'  Com.  Dig.  (Condition,)  D.  Bae.  Ab.  Condition. 

*Id,  Barrett  V.  Fletcher,  Brownlow,  114.  De  Coeta  0.  Davis,  1  B.  &  P.  24t. 
PQlIerton  «.  Agnew,  1  Salk.  173. 

*  Shep.  Touch.  373.    Com.  Dig.  Condition,  (D.) 

'tiarlgtone,  13.  * 

<  Nfwman  v.  Newman,  4  M.  &  S.  66.    R.  v.  Yale,  9  Bro.  P.  C.  181. 

k  1  Samid.  66,  a.  Norton  «.  Syms,  Moore,  856.  Lee  «.  Calshall,  Cro.  Eliz.  5119. 
Hob.  14.  See  an/e,  41.  Bat  a  bond  taken  by  commissioners  under  the  tax  act  is  not 
▼Old  if  taken  with  one  surety  only,  though  the  statute  directs  that  two  should  be  taken. 
Beppin  o.  Cooper,  2  B.  &  A.  431,  aiUe^  749. 

'  Collins  «•  Blantem,  S  Wils.  341-347. 

^  Amory  v.  Meryweather,  4  D.  &  R.  86.    3  B.  &  C.  673.    (9  Eng.  C.  L.  183.) 

(1)  {VniUd  SlaUB  t.  BradUy^  10  PeCera,  360.) 
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against  the  allowance  of  the  certificate.*  A  bond  given  in  con- 
sideration of  past  cohabitation  is  good;^  and  it  makes  no  difier- 
ence  that  the  obligor's  wife  was  alive  during  sach  cohabitation, 
for  the  court  will  not  distinguish  between  different  degrees  of 
immorality.  As  where  a  married  man  living  with  his  wife 
cohabited  with  a  »ngle  woman,  who  knew  that  he  was  mar- 
ried, and  at  the  termination  of  the  illicit  intercourse  gave  her  a 
bond  to  secure  the  payment  of  an  annuity  for  the  support  of 
herself  and  two  young  children,  the  offspring  of  their  cohabita- 
tion; held,  that  the  bond  was  valid,  and  that  an  action  at  law 
might  be  maintained  on  the  bond  to  recover  the  arrears  of  the 
annuity.*  But  a  bond  in  consideration  of  future  cohabitation 
*754  *with  a  woman  seduced  by  obligor,  and  for  maintenance  after 
his  death,  is  void.^ 

To  debt  on  bond,  the  defendant  pleaded  that  the  bond  was 
given  to  secure  payment  of  the  price  of  goods  agreed  to  be 
sold  and  delivered  in  London,  by  the  plaintiff  to  the  defendant 
to  be  by  the  latter  shipped  to  Ostend,  and  from  thence  re-ship- 
ped for  the  E^ast  Indies,  and  there  trafficked  with  clandestinely; 
held,  a  sufficient  bar  to  the  action;  the  case  being  within  sta- 
tute 7  Geo.  I,  c.  21,  which  avoids  all  contracts  lor  supplying 
cargoes  to  foreign  ships  in  such  a  trade.* 
In  an  ao-       Where  in  an  action  of  debt  on  a  bond,  the  defendant  pleaded 
tion  on  a    that  the  bond  was  giT6n  to  secure  the  payment  of  the  premium 
5^^H**    to  be  paid  pursuant  to  a  corrupt  agreement,  that  the  plaintiff 
IM7  show  *^^1^  *^J^®  ^he  defendant's  son  as  an  apprentice  to  learn  the 
that  it  was  profession  of  a  surgeon  and  apothecary;  and  that  the  said 
gi^en  for    agreement  was  antedated,  in  order  that  by  such  corrupt  con- 
an  illegal  trivance,  the  apprentice  might  be  admitted  to  practise  as  an 
^aiderap  apothecary  after  serving  two  years,  instead  of  five  years,  as 
°*  required  by  the  65  Geo.  Ill,  c.  194.    After  verdict  for  the 

defendant,  it  was  moved  that  the  verdict  should  be  entered 
for  the  plaintiff,  turn  obstante  veredicto,  on  the  ground  that  as 
the  object  of  the  agreement  was  to  apprentice  for  a  surgeon  as 
well  as  for  an  apothecary,  and  as  no  apprenticeship  for  a  par- 
^  ticular  period  was  required  to  practise  as  a  surgeon,  it  could 
not  be  a  corrupt  agreement  to  take  the  apprentice  for  two 
years,  to  teach  him  surgery;  but  the  court  retused  the  applica- 
tion, on  the  ground  that  there  was  a  distinct  allegatioa  in  the 
plea  that  the  intention  was  to  defeat  the  provisions  of  the  sta- 
tute of  apothecaries,  and  the  truth  of  that  allegation  was  esta- 
blished by  the  verdict.  It  was  broadly  laid  down  in  Collins  v. 
Blantern,'  that  the  defendant  might  show  that  the  consideration 
was  illegal.' 

*  Subner  «.  Brady,  I  H.  Black.  647.  ^  Tomer  «.  Vanghan,  S  Wils.  339. 
«  Nve  V.  Moselj,  9  D.  &  R.  165.    6  B.  It  C.  133.    (13  Eng.  C.  L.  119.) 

'  Walker  v.  Perkins,  3  Burr.  1568.    1  W.  Black.  517.    And  see  Gibson  «.  Dickie, 
3  M.  4c  S.  46S.    See  anU^  35. 

•  Lightfoot  9.  Tenant,  1  B.  &  P.  551.  '2  Wils.  341,  anU^  753. 

f  Prole  tr.  Wiggins,  9  Hodges,  904.   3  Bing.  N.  C.  930.    (39  Eng.  C.  L.) 


An  oflicer  eamwC  commiite  for  moneijr  the  services  of  an 
impressed  man,  nor  let  him  go  for  money;  and  a  bond  given 
to  secure  the  man's  return  on  non-payment  of  such  money,  is 
Toid,  and  may  be  avoided  by  plea  disdosing  the  true  transae- 
tioDy  and  showing  that  the  man  was  illegally  impreraed,* 

The  illegality  of  the  condition  of  the  bond  may  be  shown  by 
the  plaintiff,  in  stating  the  bond  itself  with  the  condition  in  the 
declaration;  or  if  he  omit  te  state  the  condition  it  may  be 
shown  by  the  defendant  in  his  plea,  and  the  court  will  equally 
take  notice  of  the  illegality  in  either  case>  Where  a  bcHid  was 
given  for  payment  of  10,000/.  with  a  condition  that  the  money 
should  be  paid  on  the  oUigee's  procuring  subscriptions  for 
9,000  shares  in  a  company  to  be  formed  of  many  persons  for 
the  purpose  of  becoming  assignees  of  a  patent,  and  carrying 
on  the  petent  process  which  patent  contained  a  proviso  that 
it  should  be  void  if  assigned  to  more  than  fiv^  persons;  held, 
that  the  bond  was  void,  as  being  conditioned  to  perform  an 
illegal  act,  and  that  die  plaintiff  was  bound  to  know 'the  terms 
of  the  patent,  whereby  an  assignment  to  more  than  five  per- 
SODS  was  prohibited;  at  all  events,  he  must  be  presumed  to 
know  the  law  of  the  land  by  which  all  monopolies,  unless 
allowed  by  patent,  were  illegal.* 

'Bonds  and  agreements  in  general  restraint  of  trade  are    *755 
illegaL'    So  are  bonds  in  restraint  of  marriage;^  and  even  a  Bonds  is 
bomi  entered  into  for  procuring  marriage,  or  given  after  mar-  ^^'f^ 
riage,  pursuant  to  a  previous  promise  is  iUegaL''  So  ^re  bonds  ^J^gy^ 
conditioned  for  the  payment  of  monev  for  appouitments  to  illegal, 
offices,  the  sale  of  which  is  prohibitea  by  statute.'    So  are 
bonds  given  in  respect  of  stock-jobbing  transactions.^     But 
gambling  transactions  in  foreign  funds  or  securities  are  not 
prohibited  by  the  statute.'    Bonds  given  for  money  lost  at 
games  are  illegaU    So  are  bonds  given  in  respect  of  usurious 
transaction&i' 

Bonds  given  for  amoniacal  contracts  are  illegal.    Simony  is  Simonk- 
the  corrupt  presentation  of  afly  one  to  an  ecclesiastical  benefice  ^  bonds, 
for  numey,  gift  or  reward.^    The  first  statutory  provision  on 

*  Pole  V.  Harrobin,  9  East,  417,  n. 

^  Dnrergier  v.  FeUowes,  1  Clark  &  Fen.  39.    10  B.  &  C.  696.    (91  Eng.  C.  L. 

m.) 

•M.  'See  anie^  63S.  * 

*  HartlT  V.  Rice,  10  East,  33.  Lowe  v.  Peirs,  4  Burr.  3333.  Baker  v.  White,  Ves. 
215. 

'  Roberts  v.  Roberts,  3  P.  Wms.  75.    Smith  v.  Aykwell,  3  Atk.  5S6. 

'bU  6  Edw.  VI,  e.  16.  63  Geo.  Ill,  e.  139,  Law  «.  Law,  Cas.  temp.  TVJbet, 
140.  Palmer  v.  Bate,  6  Moore,  38.  (6  Eng.  C.  L.  449.)  Garforth  v.  Feanm,  1  H. 
Bl.  337. 

^  7  Geo.  n,  c.  8.  10  Geo.  11,  o.  8.  Amorj  ««  Meiyweather,  3  B.  &  C.  573,  (S 
Eng.  C.  L.  183,)  amie^  753. 

^Henderson  v.  Bise, 3  Stark.  158.  (14  Eng.  G.  L.  174.)  . WsUs  v.  Porter,  3  Bisf. 
N.  C.  733.     (39  Eng.  C.  L.  469.) 

9  Anne,  e.  14,  s.  1.    Sigel  v.  Jebb,  3  Stark.  1.    (14  Eng.  G.  L.  143.) 

k  13  Anne,  st.  3,  c.  16.    See  anU,  481.  >  3  Bl.  Com.  378.  - 
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diiB  subject  is  the  Slst  of  Elis.  c  6,  irhieh  enacts,  ^  that  if  any 
person  or  persons  shall  for  money,  profit,  or  benefit,  or  by- 
reason  of  any  contract,  bond,  &c,  directly  or  indirectly,  pre* 
sent  or  collate  to  any  benefice,  &c.,  or  bestow  the  same  for  any 
corrupt  consideration,  e^ery  such  presentation,  &c.,  shall  be 
utterly  void.''  And  by  sec.  8, "  if  any  incumbent  of  any  bene- 
fice shall  corruptly  resign  or  exchange  the  same,  or  shall  cor- 
ruptly take  for  resigning  the  same,  any  money  or  benefit^  &c., 
then  as  well  the  giver  as  the  taker  shall  lose  double  the  value 
of  the  sum  so  given,"  and  by  the  1 2th  Anne,  stat  2,  c  12,  s. 
2,  ^  if  any  person  for  money  or  profit,  or  for  any  agreement  or 
bond,  &c.,  shall  directly  or  indirectly  in  his  own  name  or  the 
name  of  any  other  person,  procure  the  next  presentation  to  any 
ecclesiastical  living,  and  diall  be  presented  or  collated  there- 
upon, every  such  presentation,  &c.,  shall  be  void,  and  such 
*756  agreement  *shall  be  deemed  a  simoniacal  contract,  and  it  shall 
be  lawful  for  the  crown  to  present  for  that  time  only;  and  the 
person  so  corruptly  accepting  the  living  shall  thenceforth  be 
be  disabled  to  enjoy  the  same." 

It  has  been  held  that  bonds  given  to  pay  money  to  charitable 
uses,  on  receiving  a  presentation  to  the  living,  or  for  the  per- 
formance of  duties  which  the  incumbent  was  by  law  bound  to 
perform,  as  that  he  shall  reside  upon  the  living,  and  keep 
the  parsonage-house  in  proper  repair,  were  not  illegal;  there 
being  no  corrupt  consideration  moving  to  the  patron.*  And 
for  a  long  series  of  years  it  was  considered  that  a  general  bond 
to  resign  at  the  patron's  request,  was  perfectly  legal,  if 
there  was  nothing  to  show  that  it  was  given  for  a  corrupt 
consideration;^  until  at  length,  the  House  of  Lords,  on  a  writ 
of  error  brought  from  a  decision  of  the  courts  of  King's 
Bench  and  Common  Pleas,  decided,  by  a  majority  of  one,  (the 
division  being  nineteen  against  eighteen,)  that  a  general  bond  of 
resignation  was  illegal,  as  it  was  a  benefit  to  the  patron  within 
the  Slst  Elizabeth,  thereby  reversing  the  decision  of  the  courts 
below.*  The  courts  below,  however,  were  reluctant  to  yield 
to  the  principle  on  which  the  above  case  was  decided,  and 
except  in  cases  precisely  similar  they  did  not  feel  themselves 
bound  by  the  authority  of  it;  and  accordingly  they  held  that  a 
special  bond  to  resign  in  favor  of  a  son  or  near  relation  of  the 
patron  was  not  within  the  Slst  Eliz.'  But  this  doctrine  was 
also  overruled  by  the  House  of  Lords  in  the  celebrated  case  of 

*  %  Bl.  Com.  279.    Partridge  v.  Whiston*  4  T.  R.  359. 

*  Babiogton  «.  Wood,  Cro*  Car.  180.  Jones  «•  Lawrence,  Cro.  Jac.  948.  Bishop 
of  London  «.  Ffytehe,  tn^ro.  A  bond  given  by  a  sohoolmaster,  who  had  a  freehold  in 
his  office,  conditioned  to  resign  at  the  request  of  his  patron,  has  been  hield  to  be  good. 
Legh  V.  Lewis,  1  East,  391.    3  B.  &  P.  331. 

*  The  Bishop  of  London  v.  FfVtche,  1  East,  492,  reported  at  length  in  Conning- 
ham's  Law  of  Simony.    3  Bro.  P.  C.  911. 

'  Partridge  e.  Whiston,  4  T.  R.  359.  Lord  Sondes  «•  Fletcher,  5  B.  &;  A.  835. 
(7  Eng.  C.  L.  376.)  Newman  v.  Newman,  4  M.  dc  S.  66.  But  see  Young  v.  Jones, 
3  Dong.  97.    (36  £ng.  C«  L.  46.) 
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needier  r.  Lord  Sondes,  wherein  it  was  decided  with  the  oon- 
cunence  of  a  majority  of  the  judges,  (there  being  eight  against 
faaif)ibat  a  bond  conditioned  to  resign  at  the  request  of  the 
patron  for,  the  purpose  of  enabling  him  to  present  one  of  his 
*two  younger  brothers,  when  capable  of  holding  it,  was  simo-  *757 
niacai  and  void  under  the  31st  Eliz/ 

As  the  effect  of  this  decision  would  be  to  invalidate  all 
special  bonds  of  resignation  previously  entered  into,  and  to 
ayoid  all  presentations  founded  thereon,  and  to  subject  the 
parties  to  penalties,  in  order  to  relieve  persons  who  entered  into 
socfa  contracts  on  the  faith  of  their  being  legal  from  such  incon- 
Teniences,  it  was  enacted,  by  7  &  8  Geo.  IV,  c  25,  that  no  Gontnets 
presentation  to  any  spiritual  office  made  before  the  9th  of  April  ^JT'V? 
1827,  should  be  void  on  account  of  any  agreement  to  reagn  1^^997 
vben  another  person  specially  named  should  be  qualified  to  to  beTslid 
take  the  same,  and  that  persons  having  made  such  agreement 
should  not  be  subject  to  any  penalty  on  account  thereof;  but 
that  such  agreements  made  before  the  above-mentioned  period 
should  be  valid  in  law.^    And  a  subsequent  statute  legalised  Eogage- 
all  engagements  to  resign  any  benefice  in  favor  of  an  uncle,  ^^^^^  ta 
son,  grandson,  brother,  nephew,  or  grandnephew,  of  the  patron  j^^^f^ 
or  of  one  of  the  patrons  by  blood  or  marriage,  not  being  merely  lUatiTes. 
a  trustee,  provided  the  engagement  is  entered  into  before  the 
presentation,  nomination,  or  collation,  or  appointment  of  the 
party  entering  into  the  same;  and  provided  that  one  part  of 
the  instrument  or  writing,  by  which  the  engagement  shall  be 
made,  be  deposited,  within  the  space  of  two  months,  in  the 
office  of  the  registrar  of  the  diocese  wherein  the  benefice  is 
situate.* 

On  the  purchase  of  an  advowson  in  fee,  the  uicumbent  being  Purchase 
in  extremis^  but  without  any  privity  of  the  clerk,  the  next  of  the  ^t 
presentation  was  held  not  to  be  void,  as  being  upon  a  simo-  ^^^^i^q 
niacai  contract.^    So,  the  sale  of  the  next  presentation,  the  thoincum- 
incumbent  being  in  extremis  within  the  knowledge  of  both  bent  is »» 
contracting  parties,  but  without  the  privity  or  with  a  view  to  extremUw 
the  nomination  of  the  particular  clerk,  has  been  held  not  to  be  ^^^  ^^^^* 
void  on  the  ground  of  simony  within  31  Eliz.  c.  6.* 

The  sale  of  the  advowson  of  a  church  which  is  full  is  not 
simoniacal  by  reason  of  the  incumbency  being  at  the  time  of 
the  ssAe  vaidabie  at  the  election  of  the  patron;  and  a  con- 
veyance under  such  a  sale  will  pass  the  right  of  immediate  pre*  ' 
seiitation;  but  if  the  living  be  actually  *vai£^,  the  right  to  the 
next  presentation  will  not  pass  by  a  sale  or  conveyance,  for  it 
is  no  part  of  the  advowson;  it  is  disannexed.'' 

•  Fletcher  tr.  Lord  Sondes,  1  Bligh,  N.  S.  144.  3  Bing.  598,  (13  Eng.  C.  L.  64,) 
oTerrnling  S.  C.  in  5  B.  &  A.  835.    (7  Eng.  C.  L.  376.) 

»  7  &  8  Geo.  IV,  e.  25.  '9  Geo.  lY,  c.  94. 

<  Bamt  V.  Glnbb,  S  Black.  105S. 

•  Fox  V.  The  Bishop  of  Chester,  fin  Error,)  6  Bing.  1.  (19  Enj.  C.  L,  11.)  1 
Dow.  U  C.  416.  3  Bligh,  N.  S.  133;  oTerraling  8.  C.  in  9  B.  &  C.  635.  (9  Eng. 
C.  L.  306.)    4  D.  &  R.  93. 

'  Alston  tr.  Atlay,  6  Ner.  &  M.  686.   3  H.  It  W.  166. 
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*In  an  action  for  use  and  occupation  by  an  incumbent  against 
a  tenant  of  the  glebe  lands,  who  has  pa^  him  rent,  the  defend- 
ant cannot  give  evidence  of  a  simoniacal  presentation  of  the 
Elaintiff,  in  order  to  avoid  his  tide.*  Where  the  occupier  of 
tnd  has  entered  into  an  agreement  for  a  composition  for  tithes^ 
be  cannot  set  up  as  a  defence  to  an  action  on  such  agreement^ 
that  the  incumbent  was  simoniacally  presented.^ 

S. — ff7iat  will  discharge  a  bond.']  In  general  whatever  will 
discharge  a  covenantor  from  his  covenant  will  have  the  same 
efibct  in  respect  of  the  obligor  of  a  bond.  The  obligor  of  a 
bond  therefore  may  be  released  from  his  obligation,  if  the  per- 
formance of  the  condition  was  possible  at  the  time  of  the  exe- 
cution of  the  bond,  and  afterwards  became  impossible  by  the 
act  of  God.*  So  he  may  be  excused  by  the  act  or  omission  of 
the  obligee,  as  by  a  release.*^  By  an  alteration  or  cancellation 
of  the  instrument  without  his  knowledge  or  consent*^  And  if  a 
material  alteration  is  made  after  the  execution  is  perfected^ 
even  with  the  consent  of  all  parties,  a  new  stamp  will  be 
required  to  render  it  valid.'  But  a  new  stamp  will  not  be 
required  by  reason  of  an  alteration  made  with  the  consent  of 
all  parties,  before  the  execution  be  perfected.'  If  the  bond  be 
joint,  tearing  off  the  seal  of  one  obligor  will  avoid  it  as  to  all; 
but  if  several,  tearing  off  the  seal  of  one  will  not  discharge  the 
others.'^  So,  the  obligor  will  be  discharged  by  the  performance 
being  prevented  through  the  conduct  of  the  obligee.^  By  the 
intermarriage  of  the  obligor  and  obligeeJ  If  there  be  two 
*759  obligors  *and  the  obligee  marry  one  of  them,  the  debt  is  extin- 
When  a  guished,'^  for  a  discharge  of  one  joint  and  several  obligor  is  a 
***""*  ^'i^  discharge  of  all.    But  a  bond,  conditioned  for  the  payment  of 

'  Coze  V,  Loxlev,  6  T.  R.  4. 

^  Brooksby  v.  Watts,  6  Taunton,  333.    (1  Eng.  C.  L.  404.) 

<  Shep.  Touch.  373.    Bac.  Ab.  Cond.  N.  anU^  650. 

<  AnU^  653.  •  AnU^  656. 

'  Bathe  «.  Taylor,  15  East,  146.  k  Matson  v.  Booth,  5  M.  &  8. 293. 

^  Collins  V.  Prosser,  1  B.  &  C.  689.    (8  Eng.  C.  L.  183.) 

i  Ante,  659. 

J  Ante,  655.  A  bond  conditioned  for  the  payment  of  an  annuity  to  the  wife  of  the 
obligor  unless  she  should  at  any  time  molest  him  on  account  of  her  debts,  or  for  liWaj^ 
apart  from  her,  is  not  discharged  by  a  subsequent  cohabitation,  unless  there  appears  a 
clear  intention  that  it  should  be  SToided  in  the  event  of  a  reconciliation.  Wiisoii  r. 
Mushett,  3  B.  &  Ad.  743.    (93  Eng.  C.  L.  175.) 

^  Co.  Litt  964,  h.  A  bond  giTen  to  a  single  woman  does  not  upon  her  marriage 
▼est  absolutely  in  her  husband^  but  being  a  mere  dunt  in  action,  it  must  first  be  re- 
duced into  possession,  and  therefore  he  cannct  sue  alone  japon  it,  but  his  wife  must 
be  Joined.  Bac.  Ab.  Feme.  (K.)  Rumsey  v.  George,  1  M.  &  S.  180.  Milner  v. 
Milnes,  3  T.  R.  697.  If  the  husband  neglect  to  reduce  it  into  possession  during  his 
life,  his  wife,  if  she  survives  him,  and  not  his  personal  representatives,  will  be  en- 
titled to  it    Co.  Litt.  351,  a.    If  the  bond  be  given  to  the  wife  during  coverture,  or 

to  the  husband  and  wife,  he  may  sue  alone,  or  they  may  both  join.    Coppin  v. » 

9  P.  Wms.  497.  And  if  he  does  not  sue  upon  it  in  his  lifetime,  it  will  survive  to  her. 
PhiUiskirk  «.  Pluckwell,  9  M.  &  8.  393.  1  Rol.  Ab.  Bar.  &  Feme,  (H.)  And  if  a 
bond  given  to  the  wife  alone  be  not  put  in  suit  daring  her  life,  the  husband  can  sue 
upon  It  only  as  her  administrator  after  her  death.    Bac.  Ab.  Obi.  (D.) 
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rnooey  after  the  obligor's  death,  made  to  a  woman  in  contem-  be  dit- 
jrfation  of  the  obligor's  marrying  her,  and  intended  for  her  charged 
benefit  if  she  diould  survive,  is  not  released  by  their  marriage,  v  "'*'* 
And  if  the  marriage  be  pleaded  in  bar  to  an  action  of  debt  on  "*^ 
the  bond  against  the  heir  of  the  obligor,  a  replication  stating 
the  purposes  for  which  the  bond  was  made  will  be  good,  for 
they  are  consistent  with  the  bond  and  condition.* 

If  several  are  jointly  and  severally  bound,  the  obligee  makes  if  the  ob- 
one  of  them  his  executor,  and  he  administers,  this  will  operate  liffoe 
as  a  release  of  all,^  for  a  personal  action  once  suspended  by  the  ™*j^®  *• 
yohmtary  act  of  the  party  entitled  to  it  is  gone  for  ever.*    But  exeSStorT 
if  the  obligee  make  the  executor  of  one  of  the  obligors  his  exe-  'it  will  die- 
cator  the  debt  is  not  discharged,  for  the  executor  holds  it  in  chaive  the 
another  right,  and  he  may  sue  the  surviving  obligor.*  bond. 

If  one  of  several  joint  and  several  obligors  make  the  obligee  oUigee 
executor,  and  he  administers  and  has  assets,  it  operates  as  a  made  exe- 
discharge  of  all.«    But  if  he  has  no  assets,  the  debt  is  not  ex-  ^^.^f 
tinguished,  and  he  may  sue  the  heir  if  bound.'    And  if  the  *®^   "' 
obligee  does  not  administer,  the  debt  is  not  released,^  and  there-      ' 
fore  where  one  of  two  joint  and  several  obligors  appointed  the 
•obligee  and  another  person  his  executors,  and  the  latter  ad-    *760 
ministered,  but  the  obligee  did  not,  and  having  died,  he  left  the 
person  who  had  administered  his  executor  also;  it  was  held 
that  the  executor  might  sue  the  obligor.**    In  debt  on  a  joint 
bond  by  three,  it  was  held,  that  a  release  given  by  the  obligee 
to  the  representative  of  one  of  the  obligors,  who  died,  was  no 
answer  to  an  acvion  against  the  surviving  obligors.' 

The  bankruptcy  of  the  obligor  and  a  certificate  will  operate  Banknipu 
;as  a  discharge  of  his  liability  under  the  bond,  if  the  debt  could  cy  orin- 
be  proved  under  the  commission^i    So  does  a  discharge  under  JJ^^^]*^ 
the  insolvent  debtors'  act,  if  the  bond  is  forfeited  and  inserted  ^^^^ 
in  the  schedule,  for  when  the  bond  is  forfeited  the  penalty  be- 
comes a  debt,  from  which  the  insolvent  is  entitled  to  be  relieved 
by  the  order  of  the  court^    To  an  action  against  husband  and 
wife,  on  a  bond  given  by  the  wife  before  marriage,  the  hus- 
band's discharge  under  the  insolvent  act  is  a  good  plea;  and 
bis  discharge  is  a  discharge  of  the  wife  for  ever  J 

*  Milboara  v.  Ewart,  5  T.  R.  381.  ^  Needhain*8  case,  8  Co.  136. 

<  Chatham  «.  Ward,  1  B.  &  P.  630.    Dorchester  v.  Webb,  Sir  W.  Jones,  345. 

*  Id.    See  Gleadow  r.  Atkin,  3  C.  &  J.  548. 

*  Lock  V.  Crosa,  2  Lev.  7d.  '  Bac.  Ab.  Oblijration,  (D.) 

<  Rawlinson  v.  Shaw,  3  T.  R.  557.  ^  Dorchester  «.  Webb,  anU^  750. 
I  Ashbee  r.  Pidduck.  1  Mees.  &  Wels.  564. 

i  See  antA,  330.     Clements  v,  Langley,  5  B.  &  Ad.  373,  (37  Eng.  C.  L.  97,)  and 
the  cases  there  referred  to. 
k  Salmon  v.  Miller,  3  B.  &  Ad.  596.     (33  Enflr.  C.  L.  161.) 
>  Loekwood  v.  Salter,  5  B.  It  Ad.  303.    (37  Eng.  C.  L.  83.) 
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SECTION  X. 

THE  DECLABATION. 

As  most  of  the  rules  to  be  observed  in  framing  the  declara* 
tion  in  covenant*  are  equally  applicable  to  cases  of  debt  upoa 
a  bond,  a  few  observations  only  are  required  in  this  place.  We 
have  seen^  that  at  common  law  the  obligee,  on  proof  of  a 
breach  of  the  condition  of  a  bond,  might  enforce  the  payment 
of  the  penalty,  however  disproportioned  it  might  be  to  the 
damage  actually  sustained,  and  that  the  obligor  could  be  re- 
lieved only  by  resorting  to  a  court  of  equity;  to  remedy  this 
inconvenience,  it  was  enacted,  by  the  8  &  9  W.  Ill,  c.  11,  s.  8, 
The  plain-  that "  in  all  actions  upon  bonds,  or  any  penal  sum,  for  non-per- 
^jBaAj  formance  of  any  covenants  or  asreements  *in  any  indenture^ 
J         deed,  or  writing  contained,  the  plaintiff  may  assign  as  many 


verai 


breaches,  breaches  as  he  may  think  fit,  and  the  jury  upon  trial  of  such. 
*761  action  shall  and  may  assess,  not  only  such  damages  and  costs, 
of  suit  as  have  heretofore  been  usually  done  in  such  cases,  but 
also  damages  for  such  of  the  said  breaches  so  to  be  assigned  as 
the  plaintiff  upon  trial  of  the  issues  shall  prove  to  have  been 
broken;  and  that  the  like  judgment  shall  be  entered  on  such 
verdict  as  heretofore  hath  been  usually  done  in  such  like  ac- 
tions; and  if  judgment  shall  be  given  for  the  plaintiff  on  demur- 
rer, or  by  confession  of  niV  c/iciV,  the  plaintiff  upon  the  roll  may 
suggest  as  many  breaches  of  the  covenants  and  agreements  «is 
he  shall  think  fit,  upon  which  shall  issue  a  writ  to  the  sheriff 
of  that  county  where  the  actioi^  shall  be  brought,  to  summon 
a  jury  to  appear  before  the  justice  or  justices  of  assize,  or  nisi 
priusy  of  that  county,  to  inquire  of  the  truth  of  every  one  of 
those  breaches,  and  to  assess  the  damages  that  the  plaintiff 
shall  have  sustained  thereby;  in  which  writ  it  shall  be  com- 
manded to  the  said  justices,  that  they  shall  make  a  return  there- 
.  of  to  the  court  whence  the  same  shall  issue,  at  the  time  in  such 
writ  mentioned;  and  in  case  the  defendant,  after  such  judg- 
ment entered,  and  before  any  execution  executed,  shall  pay 
unto  the  court,  to  the  use  of  the  plaintiff,  his  executors,  or  ad- 
Hiinistrators,  such  damages  so  to  be  assessed,  by  reason  of  all 
or  any  of  the  breaches  of  such  covenants,  together'with  coats 
of  suit,  a  stay  of  execution  of  the  said  judgment  shall  be  en- 
tered upon  record;  or  if,  by  reason  of  any  execution  executed, 
the  plaintiff,  or  his  personal  representative,  shall  be  fully  paid 
or  satisfied  all  such  damages,  with  costs  of  suit,  and  all  reason- 
able charges  and  expenses  for  executing  the  said  execution, 
the  body,  lands,  or  goods  of  the  defendant  shall  be  thereupon 
forthwith  discharged  from  the  said  execution,  which  shall  like- 
wise be  entered  upon  record;  but,  notwithstanding,  in  each  case 

-  See  anU^  673.  ^  JMe^  741. 
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such  judgment  shall  remain  as  a  further  security  to  answer  to 
the  plaintiff  and  his  personal  representative,  such  damages  as 
^aQ  be  sustained  for  further  breach  of  any  covenant  in  the 
said  indenture,  &c.,  upon  which  the  plaintiff  may  have  a  scire 
faciasyupon  the  said  judgment  against  the  defendant,  or  against 
bis  heir,  terre-tenant,  or  bis  personal  representative,  suggesting 
other  breaches  of  the  said  covenants  *or  agreements;  and  to  *762 
summon  him  or  them  respectively,  to  show  cause  why  execu- 
tion shall  not  be  had  upon  the  said  judgment;  upon  which  there 
shall  be  the  like  proceeding,  as  was  in  the  action  of  debt  upi  n 
the  said  bond,  for  assessing  damages  upon  trial  of  issues  joined 
upon  such  breaches,  or  inquiry  thereof,  upon  a  writ  to  be 
awarded  as  aforesaid,  and  upon  payment  or  satisfaction  as 
aforesaid,  of  such  future  damages,  costs,  and  charges,  all  fur- 
ther proceedings  are  again  to  be  stayed;  and  so  toties  quoties; 
and  the  defendant,his  body,  lands,  or  goods,  shall  be  discharged 
out  of  execution  as  aforesaid.'' 

Before  this  statute  the  plaintiff  could  only  assign  one  breach  In  what 
of  the  condition;  for  if  he  assigned  more,  the  declaration  would  ^■^. 
have  been  bad  for  duplicity;  because  a  forfeiture  was  incurred  ™Jf  iJ^ 
equally  as  much  by  one  breach  as  by  several/  This  enactment  aasigned 
is  calculated  to  give  relief  to  the  plaintiffs  to  the  extent  of  the  punoant 
damage  sustained,  and  to  protect  defendants  against  the  pay-  to  the  sta» 
ment  of  further  sums  than  what  are  in  conscience  due.    It  has  ^^* 
been  held  that  the  statute  is  compulsory  on  the  plaintiff  to  pro- 
ceed in  the  manner  which  it  prescribes.^    The  statute  is  not 
confined  to  cases  where  the  covenants  or  agreements  are  in  a 
distinct  instrument  from  the  bond;  the  condition  of  the  bond  is 
an  agreement  in  writing  within  the  statute.^   It  extends  also 
to  a  bond  for  the  performance  of  an  award.^    Where  a  bond 
upon  the  face  of  it  appeared  to  be  conditioned  for  the  payment 
of  a  sum  certain,  but  by  an  indenture  of  the  same  date,  declar- 
ing the  purposes  for  which  the  bond  was  executed,  it  was 
agreed  that  it  should  be  lawful  for  the  obligees  in  the  bond  to 
commence  an  action  and  to  proceed  to  judgment  whenever  they 
diould  think  fit,  and  upon  judgment  being  obtained  to  issue 
execution,  and  that  the  judgment  should  be  a  security  for  the 
payment  to  the  obligees,  on  demand,  of  all  sums  of  money 
which  then  were  or  might  thereafter  become  due  to  them.    A 
judgment  having  been  entered  up  by  virtue  of  this  deed,  the 
obligees  issued  execution  *  without  assigning  breaches  or  execu-    '763 
ting  a  writ  of  inquiry.    Held,  first,  that  this  was  a  bond  sub- 
stantially conditioned  for  the  performance  of  an  agreement 
within  the  statute,  and  that  the  obligees  ought  to  have  assigned 
breaches.®  So  a  bond  conditioned  for  the  payment  of  a  certain 

*  King  V.  Goloy  Freem.  156.    Symons  v.  Smith,  Cro.  Car.  176.    Barnard  v.  Hit* 
dieU,  1  Vent.  114.    3  Salk.  108. 

^  Hardy  v.  Bern,  5  T.  R.  636.    Roles  «.  Rosewell,  id.  538.   Drage  v.  Brand,  3  Wils. 
377. 
« Collins  9.  Collins,  3  Bnrr.  830-6.  '  Welch  «.  Ireland,  6  East,  613. 

•  Horst  o.  Jennings,  5  B.  4c  C.  650.    (13  Eng.  C.  L.  343.) 
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sum  by  instalments,  is  within  the  statute.*    Where  the  obligee 
of  an  indemnity  bond  was  sued  for  damages  in  respect  of  the 
matter  of  indemnity ,  it  was  held,  that  in  an  action  against  the 
obligor  on  his  indemnity,  he  should  assign  as  a  breach  not  only 
the  damages  and  costs  recovered  against  him,  but  also  his  own 
costs  sustained  in  defending  the  suit,  though  he  had  not  then 
in  fact  paid  the  costs.^ 
In  what        But  the  statute  does  not  extend  to  bonds  conditioned  for  the 
^•««        payment  of  a  sum  certain  as  post  obiit  bonds,*  or  other  bonds 
need'not    ^^'  ^^^  payment  of  money,  which  are  provided  for  by  the  4 
be  wnigDr  Anne,  c.  16.  s.  13,  which  empowers  the  court,  pending  an  action 
ed,  on  the  bond,  to  discharge  the  defendant  on  payment  of  princi- 

pal, interest,  and  costs  ;^  nor  does  it  extend  to  bail  bonds,*  or 
replevin  bonds,'  or  petitioning  creditor's  bond;>^  and  where 
judgment  is  entered  on  a  warrant  of  attorney,  it  is  not  within 
the  act,  even  though  a  bond  be  given;**  nor  does  it  apply  to 
cases  where  the  damages  assessed  are  calculated  by  the  jurj'' 
to  meet  and  satisfy  the  entire  condition  of  the  bond.'  A  bond 
conditioned  for  the  payment  of  a  sum  of  money  at  the  end  of 
£ve  years,  with  half-yearly  interest  in  the  mean  time,  with  a  ' 
*764  proviso  that,  upon  default  in  payment  of  interest,  the  *princi- 
pal  shall  be  payable,  was  held  not  to  be  within  the  statute,  as 
to  assessment  of  damages. J  So  it  has  been  held,  that  breaches 
need  not  be  assigned  in  an  action  brought  after  March  17th, 
1829,  on  a  bond  executed  in  1827,  and  conditioned  for  pay- 
ment of  5,000/.  on  the  17th  of  March,  1829,  with  interest  in  the 
mean  time,  pursuant  to  the  stipulations  of  an  indenture  bearing 
even  date  with  the  bond> 

It  is  not  necessary  for  the  crown  to  assign  breaches  under 
the  act;  if  any  one  breach  be  proved,  the  crown  is  entitled  to 
Mod    f    J^^S"^®*^^  ^^^  ^^®  whole  penalty.' 

stadiiff  the  ^^^  plaintiff  may  state  the  condition  of  the  bond  in  his  de- 
ooDdmon  claration,  and  assign  several  breaches  under  the  statute,  whereas 
and  as-  at  common  law  he  could  only  assign  one;  or  he  may  declare 
signing     qjj  ^Jj^  jjqjj^j  generaUy,  in  which  case,  if  the  defendant  suffer 

•  WilloQghby  «.  Swinton,  6  East,  550.  And  after  judgment  olttained  upon  default 
ofnayment  of  one  of  the  instalments,  if  a  snbaetjtient  instriment  be  in  anear,  the  plain- 
tiff cannot  sue  out  execution  for  it^  though  within  a  year  after  such  Judgment,  without 
first  suing  out  a  teirefaeiag  to  reyiye  it.    Id, 

^  Harrop  v.  Armitage,  13  Price,  441. 

•  Murray  v.  the  Eari  of  Stair,  8  B.  &  C.  82.  (9  Eng.  C.  L.  33. )  9  D.  &  R.  978.  Cor- 
doKo  V.  Hardy,  9  Moore,  320.  (4  Enff.  G.  L.  416.)   WardeU  v.  Fermor,  3  Camp.  385. 

'  Ashbee  o.  Pidduck,  1  Mees.  &  Wels.  564. 

•  Selby  «.  Lewis,  Tidd's  Practice,  584.    Moody  v.  Pheasant,  3  B.  &  P.  446. 
'  Middleton  v,  Bryan,  3  M.  &  S.  155. 

ff  Smithey  v.  Edmonson,  3  East,  23.   -Smith  «.  Broomhead,  7  T.  R.  300. 
^  Shaw  V.  Worcester,  6  Bing.  385.    (19  Eng.  C.  L.  109.)    Per  LitUedale,  J.,  in 
James  o.  Thomas,  5  B.  &  Ad.  41.    (37  Eng.  C.  L.  37.) 
i  13  Price,  715. 

J  James  v.  Thomas,  3  Not.  &  M.  663.    5  B.  &  Adol.  40.    (37  Eng.  C.  L.  36.) 
»  Smith  V.  Bond,  10  Bing.  135.    (35  Eng.  C.  L.  56.)    3  M.  &  Scott,  588. 
>  Rex  •.  Pclo,  1  Y.  &  J.  171. 
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jadgmrait  by  oonfession  or  m7  i/iciV,  or  the  plaintiff  haFo  jodg* 
meat  on  demurrer,  he  inay  suggest  breaches  on  the  roll*  So 
after  a  plea  of  non  est /acium,w[id  that  the  J>ond  was  obtained 
by  fraud  and  covin,  where  breaches  are  not  assigned  in  the  de- 
daratioD,  the  plaintiff  may  suggest  them  under  the  statute,  in 
making  up  the  issue.^ 

There  has  been  some  contradiction  in  the  books  as  regards 
the  expediency  of  setting  out  the  condition  and  breaches  in  the 
declaration,  or  waiting  till  the  replication  or  other  stage  in  the 
cause.  In  practice  it  is  now  most  usual  not  to  state  the  con- 
diticm  or  breaches  in  the  declaration;  but  there  may  be  cases 
in  which  it  may  be  advisable  to  state  them,  as  where  a  plea 
not  leading  to  an  issue  or  the  breach,  as  non  est  factum^  or 
the  like,  or  where  a  judgment  by  default  is  expected,  for  in 
the  latter  case  some  delay  would  be  avoided,  and  the  plaintiff 
would  not  have  to  prove,  nor  could  the  defendant  deny  the 
truth  of  the  breach,  or  the  execution  of  the  inquiry /( I } 

>  1  Sannd.  58.  2  Id.  187,  c.  5th  Ed.    Walcot  v.  Gouldingr,  8  T.  R.  196. 

^  Homfray  v.  Rigby^  5  M.  &  S.  60.    Etheraey  v.  Jackson,  8  T«  R.  255. 

« 1  Cfa.  PI.  369,  6th  Ed.  Barwise  ir.  Russell,  3  €.  &  P.  606.  (14  Eng.  C.  L.  480.) 
Hodgkinaon  a.  Maisden,  3  Camp.  121.  Where,  in  debt  on  bond,  a  plaintiff  has  sag- 
gested  breaches  on  the  roll,  pursuant  to  the  above  statute,  the  court,  after  plea  of  noD 
est  factum  pleaded,  refused  a  rale  to  show  cause  why  some  of  them  should  not  be 
struck  out,  or  judgment  by  default  suffered  on  them,  with  entry  of  nominal  damages; 
for,  by  the  statate,  the  plaintiff  may  soggest  breaches  on  erery  part  of  the  condition, 
and  the  jury  are  to  inquire  of  the  truth  of  them;  and  the  defendant  had  another  couaa, 
Tiz.  by  pleading  performance  of  the  condition,  and  suffering  judgment  by  default  on 
the  replication.    Canterbury  (Archbishop)  v.  Robertson,  3  Tyr.  419;  1  C.  &  M.  181. 

If  the  defendant  plead  any  plea  on  which  the  plaintiff  might  at  common  law  have 
taken  issae  in  his  replication,  without  assigning  a  breach  of  tne  condition  of  the  bond, 
the  plaintiff  may  still  take  such  issue,  and  may  enter  a  distinct  and  separate  suggea- 
tion  of  the  breaches  under  the  statute,  bat  he  cannot  incorporate  sach  issue  and  such 
suggestion  in  one  and  the  same  replication.  But  if  the  defendant  plead  any  plea 
which  made  it  necessary  at  common  law  for  the  plaintiff  to  assign  a  breach  in  his  re- 
plication, as,  for  instance,  the  general  performance,  the  plaintiff  must  still  aatign  the 
Dieach  in  his  replication,  with  Siis  difierence,  that  now  he  may  assign  sereral  breaches 
under  the  statute,  whereas  at  common  law  he  could  assign  only  one.  If  only  one  be 
assigned  in  the  replication,  it  is  not  necessary  to  state  it  in  terms  to  be  according  to 
the  form  of  the  statate.  Tombs  v.  Painter,  13  East,  1.  1  Ch.  PI.  370.  2  Saond. 
287,  h.  De  la  Rae  v.  Stewart.  2  N.  R.  362.  Plomer  «.  Ross,  5  Taunt.  386.  (1 
Eng.  C.  L.  136.)    2  Sannd.  187,  b. 

(1)  {Reet  V.  'Hehtner^  1  Milen,  163.  Thu  was  an  action  by  a  sheriff  on  a  bond  of  his 
deputy  conditioned  for  the  faithful  diRcharge  of  his  dntics.  Per  Jonets  J.  The  usual  coum 
of  pleading  upon  a  bond  like  this  is  for  the  plaintiff  to  declare  in  d-jbt  for  the  penalty.  The 
defendant  then  claims  oyer  of  the  condition  and  pleads  performance  or  son  damnf/Satfut 
generally  according  to  the  nature  of  the  stipulation.  The  plaintiflT  in  his  replication  sets  forth 
the  particular  breaches,  and  the  defendant  rejoins  either  by  way  of  traverse  tendering  an  wsoo 
or  by  way  of  confession  and  avoidance,  or  he  demurs. 

The  plaintiff  may,  however,  set  out  the  condition  and  assign  the  porticelar  Breaches  in  his 
declaration,  but  by  this  course  he  gives  the  defendant  the  advantage  of  pleading,  with  the 
leave  of  the  court,  any  number  of  pleas  to  snch  breach. 

If  the  plaintiff  assigns  the  breaches  specifieally  in  his  declaration,  the  general  plea  of  per- 
formanco  or  of  nsa  damit\fieatu$^  on  which  no  issue  can  be  taken,  is  bid.  The  defendant 
most  answer  each  breach  spociBcally  assigned  specially. 

In  regard  to  the  stmnhtion  to  indemniu  and  save  the  plaintiff  harmless,  &c;,  the  rules  of 
pleading  allow  the  defendants  to  plead  negatively.) 
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AssigBiig  "The  breaxrh  of  the  condition  should  be  assigned  with  cer- 
*>'«*^»-  tainly  and  particularity;  but  the  superaddition  of  immaterial 
allegations  will  not  vitiate  a  breach  otherwise  well  assigned.* 
Where  to  debt  on  bond  conditioned  to  pay  money  on  a  day 
specified,  according  to  the  terms  and  proviso  contained  in  a 
certain  indenture,  and  for  the  performance  of  covenants  therein 
contained,  the  defendant  pleaded,  that  there  were  no  negative 
or  disjunctive  covenants  in  the  indenture,  and  that  he  paid  the 
money  mentioned  in  the  condition  on  the  day  therein  specified, 
according  to  the  efiect  thereof,  and  performed  all  the  covenants 
and  provisoes  in  the  indenture  on  his  part  to  be  performed. 
The  plaintiff,  in  his  replication,  took  issue  generally  on  the 
non-payment  of  the  money,  and  concluded  to  the  country.  On 
special  demurrer,  assigning  for  causes,  that  it  should  have  con- 
cluded with  a  verification,  and  that  no  breach  of  the  condition 
was  assigned  according  to  the  statute;  held,  that  such  repli- 
cation was  good,  as  the  only  point  in  issue  was  the  payment  of 
*766  *the  money,  and  as  the  plaintiff  had  therein  denied  the  whole 
substance  of  the  defendant's  plea.^ 

Assignment  of  breaches  in  debt  on  bond  to  perform  an  award 
in  the  words  of  the  award  generally,  held  sufficient,  although 
the  plaintiff  did  not  show  that  the  defendant  had  become 
enabled  to  carry  it  into  effect  by  the  circumstances  having 
taken  place  on  which  it  was  to  have  been  performed,  the 
award  being  held  to  assume  that  they  had,  and  the  fact  of 
such  circumstances  not  having  taken  place,  as  it;  lay  properly 
within  the  defendant's  knowledge,  should  be  pleaded  and  set 
out  by  him.®  A  plea  to  a  declaration  on  a  bond,  conditioned, 
amongst  other  things,  for  the  payment  of  3000/.,  that  all  the 
sums  of  money  which  became  due  on  the  bond  were  paid, 
may  be  replied  to  generally  by  a  general  denial  of  the  words 
of  the  plea,  without  assigumg  any  specific  breach  ' 

To  debt  on  bond,  the  condition  of  which  was,  that  tS.  B. 
should  deliver  a  true  account  of  all  moneys  received  by  him  in 
pursuance  of  his  office,  the  defendant  pleaded  performance  ge- 
nerally. The  plaintiff,  in  his  replication,  assigned  for  breach, 
that  t^.  B.  was  requested  to  deliver  a  true  account  of  all  moneys 
received  by  him  in  pursuance  of  his  office,  but  refused  so  to 
do.  Held,  on  special  demurrer,  that  this  assignment  of  the 
breach  was  bad,  in  not  alleging,  that  .tf.  B.  had  received  any 
moneys  by  virtue  of  his  office.* 

If  the  condition  of  the  bond  is,  ^^  that  Ji.  shall  not  embezzle 
*  any  money  that  shall  come  to  his  hand  on  account  of  his  mas- 
ter, it  is  necessary  in  an  action  against  the  obligor,  to  state  in 

■  Stothert  v,  Goodfellow,  1  N.  &  Man.  262. 

^  Darbiflhire  o.  Butler,  5  Moore,  198.    (16  Eng.  C.  L.  393.) 

«  Wilcocks  V.  NicbolU,  1  Price,  109. 

*  Turner  «.  M'Namara,  2  Chitty,  697.    (18  Eng.  C.  L.  462.) 

*  Serra  v.  Fyffe,  1  Manh.  441,  (4  Eng.  C.  L.  346,)  tiom.  Serra  v.  Wright,  6  Taoot 
45.    (1  Eng.  C.  L.  304.} 
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cbe  breach  what  particalar  sum  of  money  was  embezzled^and 
how  or  from  whcmi  it  was  received.*  To  debt  on  bond,  con- 
ditiDoed  that  one  B.  S.  should  account  for  and  pay  oyer  to  the 
plaintiffs,  as  treasurers  of  a  charity,  such  T<duntary  contribu- 
tums  as  he  should  ooHect  for  the  use  of  the  charity,  the  defend- 
ants pleaded  general  performance;  the  plaintiffs  replied,  that 
B.  R,  had  ^received  divers  sums  amounting  to  a  large  sum,  viz,  *767 
100^,  from  divers  persons  for  divers  voluntary  contributions 
for  the  use  of  the  said  charity,  which  he  had  not  accounted  for 
or  paid  over,  &c.:  it  was  held  by  the  court,  on  special  demurrer, 
that  the  replication  was  sufficiently  certain*^ 


SECTION  XI. 

THE  PLEADINGS. 

• 

Ths  plea  of  non  est /actum  only  operates  as  a  denial  of  the  Non  eti 
execution  of  the  deed  in  point  of  fact;  all  other  defences  must/''^^*'^* 
be  specially  pleaded,  including  matters  which  make  the  bond 
absolutely  void,  as  well  as  those  which  render  it  voidable.*'(l) 
The  rales  and  observations  respecting  the  pleadings  in  actions 
of  covenant,  will,  in  general,  apply  to  the  pleadings  in  debt  on 
bonds;  what  will  be  a  good  defence  in  this  action  may  be  easi- 
ly coUected  from  what  has  been  already  stated  on  the  subject. 
It  may  be  observed  that,  in  order  to  take  advantage  of  a  defect 
not  apparent  on  the  face  of  the  declaration,  the  defendant  must 
crave  oyer  of  the  bond  and  condition,  or  either  of  them.^    But  Oyer, 
if  oyer  of  the  bond  only  be  craved,  the  defendant  is  not  entitled 
to  oyer  of  the  condition  unless  he  craves  that  also,  for  the  obli- 
gation and  condition  are  distinct  instniments.*    Though  it  is  a . 
general  rule,  that  matters  inconsistent  with,  or  contrary  to^the 
deed,  cannot  be  pleaded  in  an  action  thereon,  yet  the  obligor 
may  plead  any  matter  which  shows  that  the  bond  is  void, 
though  inconsistent  with  the  terms  of  the  condition/ 

In  debt  upon  an  obligation  without  any  condition,  satisfac-  Pleaof  sfr- 
tion  must  be  pleaded  to  have  been  by  deed.^  So  where  to  debt  tisfactioa 
on  bond,  which  contained  a  condition  that  the  defendant  ®'  li<*M«« 

'  Jones  V.  Williams,  Doogl.  314.  ^  Barton  «.  Webb,  8  T.  R.  459. 

"  R.  Gen.  H.  T.  4  W.  IV.  See  anUj  696,  as  to  what  may  be  given  in  evidenee 
Trader  Ihis  plea. 

<  Cotton  V.  Goodbridge,  3  B1. 1106.    Samuel «.  Evans,  3  T.  R.  576. 

*  1  Sannd.  9,  b.    See  anie^  690. 

'  Paxton  V.  Popham.  9  East,  421.  Collms  «.  Blantem,  3  Wils.  347.  See  PhUlipB 
9.  Davies,  Hnrist.  on  Bonds,  137,  «i. 

(  Preston  v.  Christmas,  3  WUs.  86. 

(i)  (iVa  d^ei  is  not  a  good  plot  in  an  action  of  debt  on  bond.  AlUn  y.  iSbiitA,  7  Halsted, 
160.) 

Vol.  IL- 
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*shouId  not  open  a  shop  within  a  certain  distance  of  premises 
demised  in  a  lease,  and  the  defendant  pleaded  that  he  opened 
a  shop  by  the  license  of  the  plaintiff:  held,  that  such  plea  was 
bad,  on  general  demurrer,  on  the  ground  that  a  Uceuse,  after 
M&ndam'  breach,  was  not  good,  unless  by  deed.*    Non  damnificaius 
^^M"*****    cannot  be  pleaded  to  debt  on  bond^  conditioned  for  the  payment 
of  a  sum  of  money  at  a  certain  day,  though  it  appear  by  the 
condition  that  the  bond  was  given  by  way  of  indemnity.^    So 
a  plea  that  it  was  giyen  as  an  indemnity  to  the  plaintiff's  tes- 
tator against  another  bond,  and  not  damnified,  was  held  bad;* 
So  a  plea  that,  after  the  execution  of  the  bond,  the  plaintiff 
took  from  the  defendant  more  than  legal  interest,  was  held  bad.^ 
If  a  declaration  in  debt  on  a  bond  conditioned  for  the  pay- 
ment of  principal  and  interest,  assigns  a  breach  in  non-payment 
of  the  principal  only,  a  plea  is  bad,  specially  demurred  to, 
which  avers  payment  of  both  principal  and  interest* 
Paymeot       If  the  defendant  plead  payment  or  ptrformancty  he  must 
or  pep-      show  that  the  condition  was  strictly  performed;  but  the  pay- 
**""*"^**  ment  or  performance  need  not  in  all  cases  be  in  accordance 
with  the  htltr  of  the  condition,  a  substantial  performance, 
which  will  carry  into  effect  the  intention  of  the  parties,  will  be 
sufficient    1{  a,  particular  day  be  named  for  the  payment  of 
money  or  the  performance  of  any  other  act,  it  will  be  a  suffi- 
cient compliance  with  the  condition,  if  the  money  be  paid  or 
the  act  performed  on  or  be/ore  the  day  mentioned  in  Uie  con- 
dition, but  the  payment  or  performance  must  be  pleaded  to 
have  been  on  the  day,^  and  evidence  of  payment  be/ore  the 
day  will  sustain  such  a  plea;  and  the  reason  is,  that  if  the  plea 
state  a  payment  before  the  day,  and  issue  be  taken  thereon  and 
found  for  the  plaintiff,  yet  he  cannot  have  judgment ;  for  the 
issue  is  immaterial,  since^  notwithstanding  t\&  verdict,  pay- 
ment might  have  been  made  on  the  day;  but  if  the  issue  had 
*769    been  found  for  the  ^defendant,  it  would  probably  be  cured  by 
the  verdict^     Where  a  bond  is  conditioned  for  payment  of 
money  on  or  before  a  certain  day,  the  defendant  may  plead 
payment  before  the  day  if  the  fact  be  so;  and  the  plaintiff  may 
reply  that  it  was  not  paid  at  the  particular  day  mentioned  in 
the  plea,  nor  ai  any  titne  before  or  after  that  day.^ 
VvfTAvtA       The  bond  being  rorfeited  by  the  non-paypaent  of  the  money 
after  the    on  the  day  mentioned  in  the  condition,  a  payment  after  the  day 
*^'  could  not  be  pleaded  at  the  common  law;  but  now,  by  stat  4 

Anne,  c.  16,  s.  12,  *<  where  debt  is  brought  upon  any  bond,  with 

*  Sellers  «•  Bickford,  1  Moore,  460.    (4  Eng.  C.  L.  8.) 

»  Holmes  v.  Rhodes,  1  B.  U  P.  638.  •  Mease  «.  Mease,  C«wp.  7. 

*  Nichols  e.  Lee,  3  Anst  940. 

*  Bishton  «.  Bvam,  1  Gale,  76.  •  9  C.  M.  6b  R.  tS. 

'  9  Sannd.  47,  U    Go.  Lit  813,  6.    Biffland  v.  SkeltoBt  18  Bast,  436.    Hodson  t. 
Bell,  7  T.  R.  97.    Staidy  e.  Arnaud,  3  T.  R.  601.    EvereUe..  Byre,  9  Binr.  166. 
(9  Ed;.  C.  L.  363.) 
•  •  9  Saand.  47,  U  6th  Ed. 

k  9  Saand.  48.   Fletcher  «.  Herrington,  9  Boir.  944.   WiUea,  687,  n,  o.    1  BL  310. 
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i  oonffition  jot  defeasance  to  make  void  the  same  upon  payment 
of  a  lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs, 
ezeciitors,  or  administrators  have,  before  the  action  broitght^* 
paid  to  the  obligee,  his  executors,  or  administrators,  the  princi- 
pal and  interest  due  by  the  condition  or  defeasance  of  such 
bond,  thoQgh  such  payment  was  not  made  strictly  according 
to  the  condition  or  defeasance,  yet  it  may  be  pleaded  in  bar  of 
such  action,  and  shall  be  as  eiSeotual  a  bar  thereof  as  if  the 
money  had  been  paid  at  the  day  and  place  according  to  the 
condition  and  defeasance,  and  had  been  so  pleaded.''(l) 

This  enactment  is,  howeyer,  confined  to  an  ar/tia/ payment; 
dierefore  a  lefider  and  refusal  of  principal  and  interest  cffter 
the  day  cannot  be  pleaded.*  A  plea  of  payment  oipari  of  the 
swn  mentioned  in  the  condition,  after  the  day,  is  bad  on  de** 
murrer.* 

If  Che  act  to  be  done  by  the  obligor,  is  in  its  nature  tranH-  Perfomi- 
/ory,  and  no  time  is  limited  for  that  purpose,  it  ought  to  be  per-  ^^^^ 
formed  in  a  convenient  time,  and  a  request  is  unnecessary. 
But  if  the  condition  be  for  the  performance  of  an  act  that  ie 
loealj  and  to  Trhich  both  the  concurrence  of  the  obligor  and 
obligee  is  necessary,  and  no  time  is  mentioned  for  that  purpose, 
the  obligor  hath  during  his  Ufe  to  perform  it,  unless  hastened 
*by  request*    if  the  bond  is  conditioned  for  the  payment  of    *770 
miMiey  or  for  the  performance  of  a  collateral  act  on  detna^dy  a 
demand  is  necessary  before  the  obligee  can  put  the  bond  in 
suit;  bat  if  there  be  a  duty  to  pay  the  money  or  perform  the 
act,  bringing  the  action  wUl  be  a  sufficient  demand.^ 

Performance  must  be  according  to  the  terms  of  the  condi- 
tion; as  where  the  obligor  was  bound  to  leave  his  children  idOO/. 
jointly,  and  he  gave  his  eldest  son  an  estate  in  land  worth  more 
than  50/.,  and  his  other  three  children  50/.  a  piece,  it  was  held 
not  to  be  a  performance  of  the  condition,  though  the  parties 
interested  had  derived  more  benefit  therefrom  than  they  should 
from  a  strict  performance.'  Payment  by  a  collector  of  taxes 
of  money  received  by  him  to  the  account  of  a  different  year 
from  that  for  the  service  of  which  they  were  collected,  is  a  per- 
formance of  the  condition  of  the  bond  for  due  payment.'' 

A  literal  compliance  with  the  terms  of  the  conditicoi  is  not 

«  B.  N.  P.  171.  DUon  v.  Parkes,  1  Esp.  UO.  3  Saund.  48.  Pleas  of  pajFmsnt 
are  technically  termed  §ohit  anU  diem^  tobni  ad  ditnij  and  solvit  poat  diem  leapeofiirely. 
Heretofore  it  was  not  unnsaal  to  plead  wMt  ad  diem  and  Bolvit  vod  diemzX  the  same 
time,  bat  by  Reg.  Gen.  H.  4  W.  IV,  both  these  pleas  are  not  allowed. 

»  Ashbee  v.  Piddnck,  1  Mees.  U  Wela.  564,  4mU,7M. 

*  Co.  Lit.  308,  b. 

«  See  Gibbe  e.  Soathan,  5  B.  «t  Ad.  911,  (27  Eng.  C.  L  335,)  anU^  748.  Carter 
V.  Ring,  8  Camp.  450,  oofe,  748.    1  Sannd.  33,  €l 

•  Taylor  0.  Bird,  I  Wile.  880.  And  see  Irish  Society  «.  Needham*  <1  T.  Jt  480* 
Haydoo  e.  Wilshoie,  3  T.  R.  878. 

'  Collins  «.Gwyne,  9  Bing.»544.    <83  £kig.  C.  L.  895^     ' 

(1)  {Summtn  ^.  ijoder,  7  Hakted,  1040 
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sufficient,  unless  the  perfonnance  be  in  accordance  with  the 
intent  of  the  parties.* 
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1. — The  nature  and  requisiies  qfa  bail  bond."]  At  com- 
mon law  the  sheriff  was  not  obliged  to  take  bail  from  a  defen- 
dant arrested  upon  mesne  process,  unless  he  sued  out  a  writ 
of  mainprise;  but  by  the  23  Hen.  YI,  c  9,  it  is  enacted,  ^  that 
*sheriffs,  under-sheriffs,  bailiffs  of  franchises  and  other  bailiffs, 
shall  let  out  of  prison  aU  manner  of  persons  by  them  arrested, 
or  being  in  their  custody  by  force  of  any  writ,  bill,  or  warrant, 
in  any  action  personal,  or  by  cause  of  indictment  of  trespass, 
upon  reasonable  sureties  of  sufficient  persons,  having  sufficient 
within  the  counties  where  such  persons  are  let  to  bail,  to  keep 
their  days  in  such  place  as  the  said  writs,  bills,  oir  warrants, 
shall  require;  persons  in  ward  by  condemnation^  execution, 
capias  uilagalum,  or  exeommunicaium,  surety  of  the  peace, 
or  by  special  commandment  of  any  Justice  excepted.  And  no 
sheriff,  &c.,  shall  take,  or  cause  to  be  taken  or  made,  any  obli- 
gation for  any  cause  aforesaid,  or  by  color  of  their  office,  but 
only  to  themselves^  of  any  person,  nor  by  any  person,  which 
shall  be  in  their  ward  by  course  of  law,  but  upon  the  name  of 
their  office,  and  upon  condition  that  the  prisoners  shall  appear 
at  the  day  and  place  contained  in  the  writ,  &c;  and  if  any 
sheriffs,  &c.,  take  any  obligation  in  other  form  by  color  of  their 
office,  it  shall  be  void/'*» 
In  what  The  sheriff  has  no  authority  under  the  above  statute  to 
cases  the  take  a  bond  for  the  appearance  of  persons  arrested  by  him 
■Mrr^tek  ^^^^^  process  issuing  upon  an  indictment  at  the  quarter  ses- 
abulbond  ^^^"^  ^^^  ^  misdemeanor;  he  can  only  take  a  recognisance  for 
their  appearance.^  But  though  it  was  formerly  considered  that 
the  statute  did  not  authorise  a  sheriff  to  take  a  bail  bond  from 
a  defendant  who  is  in  custody  under  an  attachment  for  non- 

*  Sherman  «.  Tylly,  Cro.  Car.  697.  Bache  «•  Proctor,  Dong.  389.  Edwards  v. 
Brown,  1  G.  &  J.  307. 

^  If  the  defendant  tender  a  bail  with  sufficient  sureties  within  the  bailiwick,  and  the 
sheriff  rsfase  to  accept  it,  he  will  be  liable  to  an  action  on  the  case.  I  Saond.  61,  b. 
See  Lorell  9.  Plomer,  15  East,  320. 

•  Bengongh  «.  Rossiter,  4  T.  R.  505,    9  H.  Black.  418,  496,  435. 
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payment  of  costs,  because  such  a  process  was  in  the  nature  of 
an  execution,*  it  has  been  determined  by  later  authority,  that  a 
iherifTmay  take  a  bond  in  such  cases;  for  as  the  non-payment  of 
money  creates  a  civil  right,  an  attadiment  issued  to  enforce  that 
right  must  be  considered  in  the  nature  of  a  mesne  process.^ 
It  was  also  formerly  considered  that  a  sheriff  could  not  take 
bail,  on  an  attachment  out  of  Chancery,*  but  in  a  modem  case 
*the  court  held  that  such  bonds  were  neither  compellable  to  be  *772 
taken,  nor  prohibited  by  the  statute;  but  that  they  were  good 
at  conomon  law ;  and  that  whether  they  be  taken  or  not,  was  in 
the  discretion  of  the  sheriff  as  regulated  by  the  practice  of  the 
court.* 

The  security  required  by  the  statute  is  a  bond;  therefore,  an  Requislios 
agreement  in  writing  not  under  seal  is  void ;  and  the  bond  ^J^!^ 
must  be  made  to  the  sheriff  himself^  as  such  by  his  name  ''^"^* 
of  office,  and  not  to  his  bailiffs  jiar  though  the  statute  mentions 
the  bailiff  o{  a  franchise  it  means  those  officers  who  have  the 
return  of  process;  but  where  it  is  directed  to  the  sheriff,  the 
bond  must  be  made  to  him.  And  the  conditions  of  the  bond 
must  be  for  the  appearance  of  the  party  at  the  return  of  the 
writ,  and  for  no  other  purpose;  so  that  if  there  be  any  other 
Gon(]^tion  expressed  in  the  bond,  or  the  bond  be  single  or  with 
an  impossible  condition,  or  if  it  be  executed  before  the  condi* 
tion  is  filled  up,^  it  is  void.  The  statute  does  not  require  the 
nature  of  the  action  to  be  inserted  in  the  condition  of  die  bond ; 
if  it  sets  forth  the  names  of  the  parties  and  the  time  and  place 
of  appearance  substantially^  it  is  sufficient;  therefore  a  mere 
informality  or  variance  in  those  particulars  will  not  vitiate  the 
bond.'  Where  under  an  original  writ  in  a  plea  of  trespass  on 
the  case  upon  promises^  the  sheriff  took  a  bail  bond  condi- 
tioned for  the  defendant's  appearance  in  a  plea  of  trespass,  it 
was  held  sufficient.*  So  where  the  writ  was  to  appear  before 
the  king,  wheresoever  he  shouid  then  be  in  England^  and  the 
sheriff  took  a  bail  bond  for  the  party's  appearance  before  the 
king  at  Westminster  on  the  day  named  in  the  writ;  held,  that 
it  was  a  substantial  compliance  with  the  statute,  so  as  to  entitle 
the  assignee  of  the  sheriff  to  recover  on  the  bond.^  But  where 
a  bail  bond,  in  reciting  the  writ  of  capiasy  stated  ^  that  a  copy 
of  *the  writ  was  duly  delivered^ ,"  omitting  the  name    •773 

*  Pbelim  v.  Barrett,  4  Price,  83. 

*  Per  Holroyd,  J.,  Lewis  ««  Moriaod,  3  B.  &  A.  65. 

•  StDdd  V.  Acton,  1  H.  Bl.  468. 

'  Morria  v.  Hayward,  6  Taunton,  569;  (1  Eng.  C.  L.  436;)  leoognised  by  Bayley, 
J.,  in  Lewis  «.  Norland,  9  B.  &  A.  63,  who  said  it  was  at  rariance  with  Phelips  «• 
Barrett,  ttipra^  3  Saand.  59,  a.  5th  Ed. 

•  3  Saond.  59,  6.  60.  Rooers  ir.  Reeres,  1  T.  R.  418.  Samuel  «.  Evans,  9  T.  R. 
569.  Graham  «.  Crashaw,  3  Ler.  74.  Powell  v.  Duff,  3  Camp.  181.  Thompson  «• 
Roek,  4  M.  &  S.  338. 

'  3  Sannd.  60.    Villiers  «.  Hastings,  Cro.  Jae.  386.    Kirkebridge  9.  Wilson,  f 
Ler.  133.    Atkinson  9.  Saunderson,  lidd,  333. 
f  Owen  «.  Nail,  6  T.  R.  708.  ^  Jones  v.  Stoidy,  9  East,  55. 
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of  the  defeddaAt  aod  Iftewise  omitted  hie  name  id  the  state- 
nent  of  the  condition  of  the  bond;  it  was  held  to  be  insufi- 
eient,  and  the  court  in  an  action  of  escape  brought  against  the 
sheriff,  would  not  supply  the  deficiency.* 

Although  the  statute  uses  the  word  ^<  sureties,"  the  bond  wiU 
not  be  void  if  taken  with  one  surety  only.^  If  moFe  than  two 
sureties  be  tendered  and  two  of  them  aie  eai^h  worth  property 
to  the  amount  of  the  penalty  in  the  bond,  it  is  immaterial  what 
property  the  others  have.®  Where  the  writ  issued  against  two 
defendants,  and  the  sheriff  took  a  bail  bond  conditioned  for  the 
appearance  of  one  only,  it  was  held  no  ground  of  demurrer  to 
a  declaration  on  the  bond.^ 

The  la  Geo.  I,  c  29,  s.  2,  directs  thit  the  sheriff  shall  take 
bail  for  the  sum  indorsed  upon  the  writ^and  no  more.  In 
practice  however  it  is  taken  in  double  the  sum  sworn  to;  and 
It  will  be  no  objection  to  the  bond  that  it  be  taken  in  a  greater 
amount*  But  an  attorney  ought  not  to  prepare  a  bail  bond 
for  a  largier  sum  than  is  requisite  according  to  the  practice  of 
the  court.*" 

2. — IVhen  a  tail  bond  may  be  put  in  auii.^  If  Che  defend* 
ant  do  not  put  in  special  bail  within  eight  days  after  the  execu- 
tion of  the  writ  inclusive  of  the  day  of  ^xecution^  the  bail 
bond  is  forfeited  and  may  be  put  in  suit.^^  " 

A  fender       Before  the  uniformity  of  process  act,  (2  W.  IV ,  c.  39,)  a  render 
oftheprin-  of  the  principal  might  have  been  made  at  any  time  before  the 
MtdiZ     ^^w^  ^f  ^^  \irr\t;   and  that  render  would  operate  to  dis- 
ehargethe  charge  the  bail  bond;**  but  now  writs  are  retivnable  imme- 
bail  iK>nd.  *diately  after  they  are  executed,  and  the  dieriff  may  then  be 
*774    ruled  to  return  them ;  therefore  the  effect  of  the  bail  bcHid  is, 
that  if  special  bail  be  not  put  in,  the  plaintiff  may  proceed 
either  against  the  sheriff  or  on  the  bond,  for  the'  condition  of 
the  bond  is  to  put  in  special  bail,  consequently  a  surrender  of 
the  principal  within  eight  days  will  not  dischai^e  the  bond; 
for  there  would  be  great  inconvenience  if  the  sheriff  might  be 
called  upon  to  return  the  writ,  and  that  the  defendant  might 
at  the  Same  time  dischai^e  the  bail  bond  by  a  render,  and 

•  Holding  V.  Rapbael,  1  Harr.  h  WoH.  671.    6  N.  «t  M.  665. 
^  9  Saond.  61,  e.    Beawaage's  case,  10  Co.  101. 

'  Id.    Mauon  v.  Booth,  5  M.  &  S.  923. 

*  Grottick  v.  Phillips,  9  Bing.  781.    (23  Eng.  C.  L.  438.)    3  Moor.  &  S.  132. 

*  Norden  «.  Horaley,  2  Wils.  69. 

'  Wingraye  v,  Godmond,  6  C.  &  P.  66.  (26  Eng.  C.  L.  284.)  Tindal.  The  statute 
ap^iei  only  to  iecarities  gkren  to  the  sherMTor  otioer  officer;  therefore  bonds  given  to 
tha  plaintiff  nay  be  valid  though  not  in  the  form  pxescribod  by  the  atatate.  Hall  v. 
Carter,  2  Mod.  304.    2  Saund.  60. 

•  HUlarj  «.  Howies,  6  B.  &  Ad.  460.  (27  Eng.  C.  L.  106.)  2  Dowl.  201.  Alston 
a.  Underhill,  1  C.  4c  M.  492. 

^  Bat  there  coald  be  no  render  without  the  consent  of  the  sheriff,  and  it  was  optional 
wilh  him  whether  he  woaM  aooept  the  surrender  or  not.  Hamilton  v.  Wilson,  1  East, 
383.  Jones  v.  Lander,  6  T.  R.  763.  Plimpton  «.  Howell,  10  East,  100.  Lewis  v. 
Daries,  6  Moore,  267.    (16  Eng.  C.  L.  399.) 
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pot  a  8top  to  pioceedingB  either  against  the  riieniff  or  the 
bail.'  Where  a  bail  bond  has  been  taken  and  special  bail  has 
not  been  pat  in  within  eight  days,  the  plaintiff  may  declare  dt 
bene  eue^  and  if  he  neglects  to  do  so,  he  is  not  entitled  to< 
hare  the  bail  bond  stand  aa  a  seciuity>  The  bail  bond  is 
discharsed  by  the  defendant's  giving  a  cognovit  for  the  pay* 
ment  of  the  debt  and  costs  without  the  knowledge  of  the  bail.? 
Bat  where  a  cognovit  was  taken  with  the  consent  of  the  bail, 
and  the  debt  is  not  paid  pursuant  to  the  undertaking,  it  was 
held  that  the  plaintiff  should  give  the  bail  notice  that  the  cog- 
novit is  unsatisfied  before  he  could  commence  proceedings 
against  him.*^  After  the  bond  is  forfeited,  giving  time  to  the 
priocipal  will  not  discharge  the  baiL® 

3. — JissignmATilofa  bail  bond  and procetdings  thereupon,']  The  sh*- 
At  common  law  a  bail  bond  was  not  assignable  so  as  to  give  riff  nuMt 
the  plaintiff  a  right  to  sue  upon  it  in  his  own  name,  but  the  f"?!^^^ 
4 & 5  Annexe.  16, s.  20, enacted,  <* that  if  any  person  shall  be  |f\|^ 
arrested  by  any  writ,  bill,  or  process,  issuing  out  ojf^  any  of  the  plaintiff 
Idog's  courts  of  record  at  Westminster,  at  the  suit  of  any  com-  requiret  it 
mon  person,  and  the  sheriff,  or  other  officer  takes  bail  from  such 
person,  the  sheriff,  or  other  officer,  at  the  request  and  costs 
'of  the  plaintiff  in  such  action  or  suit,  or  his  lawful  attorney^    *775 
shall  assign  to  the  plaintiff  in  such  action  the  bail  bond,  or 
ether  security  taken  from  such  bail  by  indorsing  the  same,  and 
attesting  it  under  his  hand  and  seal,  in  the  presence  of  two  or 
more  credible  witnesses,  which  may  be  done  without  any  stamp 
provided  the  assignment  so  indorsed  be  duly  stamped  before 
any  action  brought  thereupon;  and  if  the  bail  bond  or  assign- 
ment, or  other  security  taken  for  bail,  be  forfeited,  the  plaintiff, 
in  such  action,  after  such  assignment  made,  may  bring  an  action 
thereupon  in  his  own  name;  and  the  court,  where  the  action 
is  brought,  may,  by  rule  of  the  same  court,  give  such  relief  to  the 
plaintiff,  and  defendant  in  the  original  action  and  to  the  bail,  as 
is  agreeable  to  justice^  and  such  rule  shaU  have  the  effect  of  a 
defeasance  to  the  bail  bond."'' 

The  provisions  of  this  statute  do  not  apply  to  proceedings 
is  a  court  of  equity;  therefore  a  bail  bond  given  by  a  party 
attached  for  contempt  in  not  putting  in  an  answer  in  Chancery 
is  not  assignable.  The  creditor's  remedy  is  by  action  in  the 
name  of  the  sheriff.'  The  assignment  of  the  bond  may  be 
made  by  the  sheriff  himself,  or  by  the  under-sheriff  in  the 
name  of  the  sheriff^    It  seems  that  the  seal  of  office  will  be 

*  Hodnon  v.  Mee,  1  Hair.  &  Woll.  396.    5  N.  «t  M.  308. 

k  Id.    Call  ir.  Thelwell,  1  Gale,  16.    1  C.  M.  &  R.  780.    Staiaea  v.  Stonaham,  ft 
C.  M.  Ik  IL  65a.    1  Gale,  397. 

*  Parmer  •.  Thorley,  4  B.  Is  A.  91.    (6  Eng.  C.  L.  356.) 
<  Clift  «.  Gye,  9  B.  Is  0.  498.    (17  ta%.  C.  L.  411.) 

*  WoMman  «.  Price,  I  C.  fc  M.  359. 

'  By  5  Geo.  IV,  e.  41,  the  stamp  duty  upon  the  aaatgnmeiit  of  the  bond  ie  lepeaM. 
s  Meller  v.  PalfrojmaiH  4  B.  Is  Ad.  146.  (24  Eag.  C.  L.  49.)  1  Ner.  Ic  M.  696. 
k  9  Saund.  61.    Kitaon  e.  Fagg,  1  Stnu  60. 
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sufficient  to  give  validitf  to  the  assignmenty  whoever  may  have 
siffned  it;  it  is  therefore  no  objection  that  it  was  signed  by  one 
of  the  under-sheriff's  clerks.*  The  assignment  must  be  ex- 
ecuted in  the  presence  of  two  disinterested  witnesses;  but  it  is 
not  necessary  that  they  should  both  subscribe  their  names  in 
the  presence  of  the  officer  assigning.^  The  plaintiff  in  the  action 
must  not  be  one  of  the  witnesses.*  * 

An  action  on  the  bail  bond  by  the  assignee  must  be  brought 
in  the  court  in  which  the  original  suit  was  commenced,  even 
though  it  be  an  inferior  court.^  But  if  the  sheriff  himself  puts 
*776  *the  bond  in  suit,  the  action  may  be  brought  in  any  court.* 
By  Reg.  Cien.  H.  T.  2  W.  IV.  r.  30,  proceemngs  on  the  bail 
bond  may  be  stayed  on  pajrment  of  costs  in  one  action,  unless 
.  sufficient  reason  be  shown  for  proceeding  in  more.  But  where 
several  actions  are  brought  on  the  same  bail  bond,  it  is  too  late , 
after  verdict,  to  move  to  stay  proceedings  on  payment  of  the 
costs  of  one  action  only.'  When  the  sheriff  is  ruled  to  bring 
in  the  body,  proceedings  cannot  be  taken  on  the  bail  bond  until 
that  rule  has  expired.'  A  declaration  de  bene  esse^  in  the 
original  action,  is  not  a  waiver  of  a  previously  commenced  suit 
on  the  bail  bond.^ 
Liabilitj  The  bail  are  liable  to  the  plaintiff  for  the  whole  debt  (with* 
of  thabail.  out  regard  to  the  sum  sworn  to)  and  costs  to  the  full  extent  of 
the  penalty  |n  the  bond.'  Primd  facie^  the  bail  to  the  sheriff 
are  liable  to  the  charges  of  putting  in  bail  above;  if  they  apply 
to  an  attorney  to  put  in  bail  above,  they  are  liable  for  their  ex- 
penses, but  not  for  the  subsequent  expenses  of  the  suit^  It 
seems  that  where  the  bail  are  let  in  upon  terms,  to  try  the  cause 
of  the  principal,  the  money  levied  to  abide  the  event,  and  the 
.  bail  bond  to  stand  as  a  security,  the  bail  are  not  liable  beyond 
the  penalty  on  the  bond,  although  the  debt  and  costs  exceed 


'  Middleton  «•  Sandford,  4  Camp.  36.  Harris  v.  Ashby,  S.  N.  P.  573,  n.  eonira, 
KittoD  9.  Fagg,  Mipra. 

^  PhilUpfl  9.  Barlow,  or  Baiber,  1  Bing.  N.  0.  4S3.  (97  Enff.  C.  L.  446.)  6  C. 
4  P.  781.    (S5  Eoff.  C.  L.  649.)     I  Scott,  339. 

«  White  «•  Barrack,  1  Mees.  &  Wels.  495.    9  Gale,  57. 

*  Morris  «.  Rees,  9  Bl.  838.  3  Wils.  348.  Walton  v.  Bent,  3  Burr.  1993.  9 
Stand.  61.  Chesterton  «.  Middlehorst,  1  Burr.  649.  Per  Taunton.  J.,  in  Meller  v. 
PalfieTman,  4  B.  &  Ad.  149.  (94  Eng.  C.  L.  49.)  Even  hefore  the  new  rules  the 
delbiMuot  could  not  object,  under  non  jpi  factum^  that  the  action  was  brought  in  a 
wrong  court.    Wright  «•  Walmslej,  3  Oamp.  396. 

•  Rag.  Gen.  H.  T.  9  W.  IV,  reg.  98.  Before  this  rule  it  was  held  bj  the  Court 
of  King's  Bench,  in  Donatty  v,  Barclay,  8  T.  R.  159,  that  an  action  eren  by  the  sheriff 
or  his  officer  must  be  brought  in  the  court  where  the  original  suit  was  commenced; 
but  it  was  held  otherwise  in  Newman  «.  Faucitt,  1  H.  Bl.  631.  Yorke  e.  Ogden,  8 
Price,  174.    See  9  Saund.  61.    IS.  N.  P.  574. 

'  Johnson  V.  Macdonald,  9  DowL  P.  C.  45. 

I  Reg.  Gen.  H.  T.  ii  W.  IV.  Whittle  e.  Oldaker,  7  B.  &  C.  478.  (14  Eng.  C. 
L.88.) 

k  Yemon  e.  Turley,  9  Gale,  81.    1  Mees.  &  Wels.  316. 

ifltoTenson  e.  Cameron,  8  T.  R.  98.  Clark  «.  Bradshaw,  1  East,  91.  Orton  t. 
Yinoent,  Cowp.  71.    Mittshel  v.  Gibbons,  1  H.  Bl.  76. 

i  Heetor  «•  Carpenter,  1  Stark,  190.    (9  Eng.  C.  L.  361.) 
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the  same  after  the  trial,  and  the  plaintiff's  debt  would  have 
been  folly  covered  by  the  security,  when  the  bail  were  first  let 
in  to  try  upon  terms.* 
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THX  DSCLASATIOK. 

Tbs  name  of  the  person  against  whom  the  writ  is  stated  to 
have  been  issned,  should  be  stated  accurately  in  the  declara- 
tion.^ Where  the  declaration  in  reciting  the  writ  stated  that 
the  sheriff,  to  whom  it  was  directed,  was  commanded  to  take 
^  the  said  defendant,  T.  Jl.  to  answer  the  plaintiffii  in  a  plea  of 
trespass,  and  also  to  a  bill  of  the  plaintifis  against  the  said  de- 
fendants;'' held,  on  special  demurrer,  that  it  was  ill,  in  not 
cleariy  showing  against  whom  the  writ  was  issued,  or  who 
was  the  defendant  in  the  plaintiff's  suit  on  the  writ.®  Where 
the  declaration  stated  that  the  writ  was  against  the  said  W. 
Cocken  by  the  name  of  Pf^.  Cocker j  after  verdict  judgment  was 
arrested,  on  the  ground  that  such  a  misnomer  on  the  writ  made 
the  arrest  illegal  and  the  bail  bond  void,  there  not  being  an 
averment  that  the  defendant  was  known  as  well  by  one  name 
as  the  other.^  But  a  declaration  stating  the  writ  in  its  very 
terms,  and  then  averring  that  the  now  defendant  was  and  is 
known  as  well  by  the  one  name  as  the  other,  would  be  good.* 

It  is  not,  however,  necessary  that  the  declaration  should  aver 
that  the  writ  on  which  the  defendant  was  arrested  was  issued 
on  an  affidavit  of  debt,  and  indorsed  with  the  sum  sworn  to, 
for  the  court  will  presume  that  all  the  proceedings  antecedent 
to  the  bail  bond  were  regular/ 

Before  the  uniformity  of  process  act,  (2  W.  iy,c.  99,)  it  was 
eoDsidered  sufficient  to  declare  on  the  bond  according  to  its 
legal  effect,  without  setting  forth  the  words  of  the  condition.^^ 

*  Go88  «•  Harrison,  9  Smith,  354. 

^Scandorer*.  Wane,  9  Camp.  970.  Where  the  plaintiff  declared  in  the  eom- 
meneement  of  his  declaration  ae  aeriffnee  of  the  sheriff^  and  then  set  forth  a  bond  to 
himself,  it  was  held  to  be  no  grtfnnd  of  demarier.  Reynolds  e.  Walsh,  1  C.  M.  4( 
R,&80. 

*  Lerge  v.  Attwood,  1  O.  &  R.  651. 

*  Fmch  V.  Cocken,  9  C.  M.  &  R.  196.  1  Gale,  130.  3  Dowl.  678.  No  adTsntaffs 
can  be  taken  at  the  trial  of  a  misnomer  of  the  plaintiff,  though  there  be  aperson  of  the 
name  erroneonslr  nsed;  it  is  a  question  of  fact  who  is  the  real  plaintiff.  Moody  v* 
Aslatt,  I  C.  M.  &  R.  771.    1  Gale,  47. 

•Id.    9  Ch.  PI.  999. 

'  Sharpe  v.  Abbey,  5  Bing.  193.  (15  Enff.  C.  L.  413.)  Borrington  «.  Boeknel], 
11  Moore,  445.  (99  Eng.  C.  L.  415.)  Wflcoxon  e.  Nitingale,  4  Bing.  501.  (15 
Eag.  C.  L.  57.)    9  M.  4c  P.  319. 

«  fionfellow  V.  Steward,  3  Moore,  914.  (4  Eng.  C.  L.  431.)  Shaw  p.  Lee,  3  Staik. 
76.    (14  Eng.  C.  L.  166.)    Holroyd. 
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*but  now  the  condition  should  be  set  forth  verbatinii^  The 
writ  in  the  original  action>  the  court  out  of  which  it  issued^and 
the  condition,  should  be  set  out  accurately.  Where  the  condi- 
tion set  out  on  the  record  was^  to  answer  the  plaintiff  in  a  plea 
of  trespass,  and  also  to  a  plea  of  the  plaintiff  to  be  exhibited 
against  the  defendant  for  60/.  upoa  promises,  it  was  held  to  be 
a  fatal  variance.^  So  where  the  writ  set  out  was  ^^  to  appear 
before  his  majesty's  justices  of  the  bench  at  Westminster,"  and 
the  condition  was  to  appear  before  the  King  at  Westminster, 
it  was  held  a  fatal  variance,  for  there  were  different  courts.® 
But  where  the  declaration  stated  the  arrest  to  be  by  virtue  of 
a  capias  sued  out  of  the  court  of  our  lord  the  king,  before  Sir 
W.  D.  B  and  others,  then  his  majesty's  justices  of  the  bench  at 
Westminster,  and  averred  the  condition  of  the  bond  to  be,  that 
if  the  principal  should  appear  according  to  the  exigency  of  the 
said  writ,  in  the  said  court,  &c«,  the  bond  wae  void,  and  the 
breach  was  the  non-appearance  according  to  the  exigerujij  of 
the  said  writ.  On  the  production  of  the  bond,  the  condition 
was  for  the  appearance  of  the  principal  "  before  our  sovereign 
lord  the  king  at  fVestmitiSter,  on,  &c.,"  to  answer  the  plain- 
tiff in  a  plea  of  trespass,  and  also  to  answer  him  according  to 
the  custom  of  the  king's  court  of  Common  Bench;  it  was  held 
no  variance.*' 

It  may  be  alleged  that  tlie  sheriff  assigned  the  bond  to  the 
plaintiff  according  to  the  statute,  without  adding  that  the  as- 
signment was  made  under  the  hand  and  seal  of  the  sheriff;® 
and  though  the  statute  requires  the  indorsement  to  be  made  in 
the  presence  of  two  witnesses,^  it  is  not  necessary  to  set  forth 
the  names  of  the  witnesses  in  the  decIaration.c^  If,  however, 
it  appear  on  the  face  of  the  declaration  that  the  assignment  was 
*779  ^attested  by  one  witness  only,  it  will  be  demurrable.''  As  the 
assignment  is  not  by  deed,  a  profert  is  unnecessary.* 

•  3  Ch.  PI.  d94. 

h  Baker  o.  Newbegtn,  R.  &  M.  93.    (21  En^.  C.  L.  389.)    Abbott 

•  Ronalds  v.  Smith,  6  Taunt.  651.    (1  Eng.  C.  L.  179.)    9  Marsh.  358. 

4  Crofts  ff.  Stockley,  5  Bing.  32.    (15  Eng.  C.  L.  356.)    2  M.  &  P.  81.    See  Jones 
•.'Sturdy,  9  East,  55. 

•  Dawes  9.  Papworth,  Wiiles,  408.   9  Saund.  61. 

'  See  anU^  775.  *  Lease  v.  Box,  1  Wils.  122. 

k  Neat  9.  Mills,  Fort  371.    Wilks,  4a9.  n. 
'^  Lease  o.  Box,  ftipro. 
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SECTION  XIV. 

THE  PUBAOINGS. 

A  PUS  A  of  non  eat  factum  puts  in  issue  the  execution  of  the  Non  e$t 
bond  only;  but  under  this  plea  the  defendant  may  show  XhBtfi^tum, 
the  bond  was  void.*  The  defendant  may  plead  that  no  pro- 
cess issued  against  the  principal,  or  that  t(ie  debt  was  levied  on 
the  principal  since  the  commencement  of  the  action.^  So  in 
an  action  by  the  assignee  of  the  sheriff  the  defendant  may  plead 
that  the  bond  was  not  assigned  according  to  the  statute.*  It  is 
a  good  plea  that  no  affidavit  of  debt  was  m^ii/e;'' though  a  plea 
that  no  affidavit  of  debt  vr^&  filed i^  or  that  no  proper  affidavit 
had  been  made/ is  bad. 

The  practice  of  the  court,  unless  it  goes  to  the  merits  of  the 
defence,  cannot  be  pleaded.<^    The  defendant  cannot  plead  that  * 

the  cause  was  out  of  court  for  want  of  a  declaration  before  the 
assignment  of  the  bond  was  taken  ;^  nor  can  matters  of  defence 
in  equity,  or  merely  founded  on  the  discretion  of  the  court,  be 
pleaded;*  as  that  the  action  was  brought  for  the  benefit  of,  or 
as  trustees  for,  the  sheriff's  officer^J 

*The  defendant  may  plead  that  bail  above  was  perfected  in    *780 
due  time  according  to  the  conditions  of  the  bond.    Before  the  Comperuii 
uniformity  of  process  act,  it  was  a  good  plea  that  the  principal  ^  »**^ 
appeared,  according  to  the  condition  of  the  bond  or  exigency 
of  the  writ,  which  was  technically  termed  compsruit  ad  diem. 
But  we  have  seen  that  the  render  of  the  principal,  or  his  return 
into  custody  within  the  eight  days,  will  not  now  discharge  the 
bond,  the  condition  of  which  is  that  bail  should  be  put  in 
above.^    It  is  a  good  plea  that  the  bond  was  taken  for  ease  Taken  for 
and  favor' after  the  time  limited  for  putting  in  special  bail;  ease  and 
and  to  this  plea,  if  the  action  be  at  the  suit  of  the  sheriff,  he  ^^^^* 
should  pray  an  enrolment  of  the  bond,  and  after  setting  it  out 

*  See  anie^  695.  On  the  plea  of  turn  eit  factum^  the  bail  may  be  admitted  to  prove 
ciicnmstances  renderinff  the  bond  illegal;  as  that  it  was  executed  after  the  retain^  or 
showing  that  the  party  bailed  never  was  in  the  country  or  heard  of  the  writ,  and  duit 
the  bail  was  imposed  upon;  but  under  this  plea  it  cannot  be  objected  that  the  sheriff 
retamed  non  ett  inoentuM  after  taking  but  berore  assigning  the  bond.  Per  LiUkdaU^ 
J.,  in  Taylor  v.  Clow*  1  B.  &  Ad.  333.  (30  Eng.  C.  L.  378.)  The  allegation  of 
arrest  is  not  trarersable  by  the  bail.  LL 

^  3  Ch.  PI.  866. 

*  3  Sannd.  61.  Dawes  v.  Papworth,  9upra.  Phillips  «.  Barlow,  6  C.  4(  P.  781. 
(95  Bhg.  C.  L.  649.) 

*  Knowles  «.  Sterens,  1  C.  M.  &  R.  36.  nam.   Snow  v.  Sterens,  3  Dowl.  664. 

*  Id.  f  Hume  v.  Liversedge,  I  C.  4c  M.  333. 

'  Ball  V.  Swan,  1  B.  4c  A.  393.  Warmslej  v.  Macey,  5  Moore,  168.  (16  Eng.  C. 
L.  393.)  The  mode  of  taking  ad7antsui;e  of  irregularities  in  practice  is  by  application 
to  the  court,  or  by  plea  in  abatement,  m. 

^  Carmichael  v.  Troutbeck,  cited  in  Sampson  «.  Brown,  3  East,  443.   3  Ch.  PI.  869. 

1 0*Kelly  «.  Sparkes,  10  East,  377.  J  Scholey  v.  Meams,  7  East,  148. 

^JbU^m.    See  3  Ch.  PI.  8.  ' 
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State  that  he  was  sheriff,  the  defendant's  arrest,  that  the  bond 
was  made  to  him  as  sheriff,  and  traverse  the  ease  and  favor.* 
If  the  action  be  at  the  suit  of  the  assignee,  the  replication  should 
state  that  the  bond  was  duly  executed,  and,  denying  the  ease 
and  favor,  conclude  to  the  country^ 

*  Abney  v.  White,  Garth.  301.    9  Saand.  60. 
^  Lenthall  v.  Cooke,  1  Ley.  254.    1  Saund.  163. 
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•CHAPTER  IX. 
DETINUE. 

An  action  of  detinue  lies  for  the  recovery  of  a  speei;fic  chat*  When  d«» 
ttly  or  the  value  of  it,  and  also  damages  for  the  detention;  it  tmue  will 
cannot  be  brought  for  the  recovery  of  real  property  of  any  de-  "®* 
scription;  the  thing  for  which  it  is  brought  must  be  clearly  dis- 
tinguishable from  other  property  by  certain  discriminating 
marks,  so  that  if  the  plaintiff  recovers  the  sheriff  may  be  able 
to  deliver  it  to  him.    Thus  it  lies  for  a  horse,  a  cow,  a  piece  of 
gold,  money  in  a  bag,  title  deeds,  or  any  chattel  the  identity  of 
which  can  be  ascertained;  but  it  does  not  lie  for  money  or  com 
not  in  a  bag,  or  other  things  which  cannot  be  distinguishably 
marked.* 

In  order  to  sustain  this  action,  the  plaintiff  must  have  an  Who  may 
absolttteor  special  property  in  the  chattel  for  which  it  is  brought,  •?•  "*  ^•^ 
and  a  right  to  the  immediate  possession  at  the  time  when  the  ^"^^* 
action  is  commenced.  Therefore,  where  the  plaintiff  deposited 
with  the  defendant  the  title  deeds  of  his  estate,  and  afterwards 
conveyed  the  estate  to  his  son,  it  was  held  that  he  could  not 
maintain  detinue  for  the  deeds,  for  they  went  along  with  the 
estate,  and  he  was  not  entitled  to  the  possession  of  diem.^  But 
it  is  not  necessary  that  the  chattel  should  have  been  previously 
in  the  actual  possession  of  the  plaintiff.  Therefore,  an  heir  may 
maintain  detinue  for  an  heirloom;  and  if  goods  be  delivered  to 
•^.  to  deliver  to  B,,  the  latter  may  maintain  this  action,  the 
property  being  vested  id  him  by  the  delivery  to  his  use.®    If  a 
man  detain  the  goods  of  difeme  covert  whichcame  to  his  hands 
before  her  marriage,  the  husband  alone  must  bring  this  action, 
because  the  property  is  in  him  alone  at  the  time  &e  ^action  is    *782 
commenced.*^    If  «df.,  without  the  authority  of  J9.,  pledges  his 
property  with  C,  B.  may  maintain  detinue  against  «f  .  and  C. 
jointly.^ 

If  a  statute  prohibits  goods  under  pain  of  forfeiture,  one  part 
to  the  king  and  another  to  him  who  shall  inform,  seize,  or  sue 
for  the  same,  any  person  may  bring  detinue  for  the  goods,  for 
bringing  the  action  vests  a  property  in  him/ 

'  3  BI.  Com.  151.   Co.  Lit  286,  b.    Com.  Dig.  Detinoe  (B.) 

^  Phillipe  9.  Robinson,  4  Blng.  106.  (13  Eog.  C.  L.  3620  ^^  I'^d  v.  North,  4 
Bong.  966.  (26  Eng.  C.  L.  345.)  Gordon  «•  Harpei,  7  T.  R.  9.  Pain  v.  Whitaker, 
R.  &  M.  100.    (21  Eng.  C.  L.  390.)    See  Atkinson  v.  Baker,  4  T.  R*  229. 

'  Com.  Dig.  Detinue  A.  1  Bro.  Ab.  Detinne  PL  30.  See  2  Saond.  47,  a.  1  Roll. 
Ab.606.    . 

'  B.  N.  P.  50.  But  it  is  otherwise  in  detinue  for  the  charters  of  the  wife's  inherit- 
iBce.   1  Roll.  Ab.  606. 

'  Garth  V.  Howard,  5  C.  &  P.  346.    (24  Engr.  C.  L.  353.)    THttdoL 

'  B.  N.  P.  51.  Roberts,  q.  U  v.  Withered,  5  Mod,  193.  Salk.  223.  Gledstane  v. 
Hewetl,  1  C.  at  J.  545. 
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Who  maj  The  gist  of  this  action  is  the  wrongful  detainer  and  not  the 
be  raed  in  original  taking.*  It  is  said  that  it  cannot  be  maintained  where 
detuuie.  ^^  defendant  has  taken  the  goods  tortioosly,  as  the  property 
is  thereby  divested,  and  consequently  not  vested  in  the  plain- 
tiff at  the  commencement  of  the  action.^  If  goods  be  delivered 
to  the  husband  and  wife,  the  action  must  be  brought  against 
the  husband  only;"  but  if  delivered  to  the  wife  before  her  mar- 
riage, it  should  be  brought  against  the  husband  and  wife  joint- 
ly for  the  detention  before  marriage.^  If  «/9.  delivers  goods  to 
i.j  who  loses  them,  and  C.  finds  them  and  delivers  them  to  />., 
who  has  a  right  to  them,  •^.  cannot  maintain  detinue  against 
«  C,  for  C.  is  not  privy  to  the  delivery  by  ^i^  This  action  can- 
j3ot  be  supported  against  a  person  who  never  had  possession 
of  the  chattels,  and  it  is  incumbent  on  the  plaintiff  to  prove  an 
actual  possession  of  the  goods  by  the  defendant''  Therefore, 
detinue  will  not  lie  against  the  executor  of  a  bailee  who  has 
destroyed  the  chattel ;«  and  if  there  be  several  executors,  and 
one  only  has  the  possession,  the  action  must  be  brought  against 
him  aloneJ* 
If  upon  demand  upon  the  defendant  for  certain  things,  he 
*783  *says  he  has  got  them,  and  thereby  induces  the  plaintiff  to 
bring  detinue  against  him,  he  is  liable,  although  it  does  not 
appear  that  he  had  the  general  controlling  power  over  the 
things.' 
The  de-  More  certainty  is  required  in  the  description  of  the  chattels 
claration.  Jn  the  declaration  in  this  action  than  in  trover.J  In  detinue 
upon  a  bond,  a  variance  as  to  the  sum  will  be  material.'^  But 
the  value  of  several  parcels  need  not  be  laid  separately,  though 
the  jtiry  should  assess  the  value  of  each  thing,  for  the  judg- 
ment is  to  recover  the  thing  itself  or  the  value  of  it;  an  omis- 
sion to  find  the  value  cannot  be  supplied  by  a  writ  of  inquiry.' 
It  is  usual  to  state  that  the  defendant  acquired  the  goods  by 
finding  or  on  bailment;  yet  as  the  manner  whereby  he  became 
possessed  of  them  is  a  matter  of  inducement  only,  neither  of 
these  allegations  is  traversable;  evidence  of  a  wrongful  detainer 
will  be  sufficient  in  either  case.*  To  a  count  in  detinue  on  the 
bailment  of  a  promissory  note,  to  be  re-delivered  on  request, 

'  3  BL  Com.  163.    Co.  Lit.  886,  b. 

^  3  BL  Com.  159.  Com.  Dig.  Detinae  (D.)  S.  N.  P.  657.  Bat  thtt  doctrine  is 
veiy  questionable.  See  Com.  Dig.  Bien.  (E.)  Bro.  Ab.  Detinae,  PI.  19.  Bishop  e. 
Montagae,  Cro.  Eliz.  8S4.    And  lee  1  Ch  PI.  133.    Kettle  o.  Bromsall,  Willes,  ISO. 

•  B.  N.  P.  51.  '  Id.  Co.  Litt.  351. 

•B.N.  P.  51.    3DanT.  511. 

'  Anderaon  «.  Paseman,  7  C.  ^  P.  193.    (83  Eng.  C.  L^) 

■M  B.  N.  P.  50.    Bro.  Ab.  Detinue,  19.      ^  fd. 

I  Hall  e.  Whke,  3  C.  &  P.  136.    (14  Sng.  C.  L.  943;) 

J  9  Saund.  74,  6.  k  3  B.  N.  P.  51.    3  Roll.  Ab.  708. 

I  B.  N.  P.  51.  Pawley  v.  Hollj,  3  Bl.  853.  Anderaon  e.  Paseman,  7  C.  Ic  P. 
193.  (33  Eng.  C.  L.)  In  detinae  for  aeveral  things,  the  ooart  will  not,  on  motion, 
assess  the  damages  aa  to  one  article,  and  strike  it  out  of  the  deelaiation  on  its  being 
delirered  up  to  the  platntiflT.  Phillips  v.  Hayward,  1  Harr.  &  Well.  106,  3  Dowl.  369. 

»  MUls  e.  Graham,  1  N.  R.  140.    Walto  v.  Jones,  9  C. «  M.  679. 
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the  defendant  pleaded  that  the  plaintiff  had  deposited  the  note 
irith  him  to  be  kept  as  a  pledge  and  security  for  the  re-pay- 
ment of  a  loan  of  50/.;  held,  on  special  demurrer^  that  the  re- 
plication was  goody  and  no  departure  *  In  case  of  a  special 
bailment,  the  declaration  should  contain  one  count  on  the  bail- 
ntent,  and  allege  a  special  requests  Debt  and  detinue  may  be 
joined  in  the  same  action.' 

By  Reg.  6.,  H.  T.  4  W.  IV,  <<  The  plea  of  non  detinet  shall  Pleadingi. 
operate  as  a  denial  of  the  detention  of  the  goods  by  the  de- 
fendant, bat  not  of  the  plaintiff's  property  therein,  and  no  other 
defence  than  such  denial  shall  be  admissible  under  such  plea.'' 
E^ery  other  defence,  therefore,  must  be  specially  pleaded. 

The  judgment  in  this  action  is  that  the  plaintin  do  recover  JndgniMit 
the  goods  or  the  value  thereof,  if  he  cannot  have  the  goods 
^themselves,  together  with  damages  for  the  detention,  and  full    *784 
costs;  the  jury  therefore  should  assess  the  value  of  each  article 
separately,  to  enable  the  plaintiff  to  recover  the  value  of  such 
articles  as  cannot  be  returned.^ 

Until  recently  this  form  of  action  was  very  seldom  resorted 
to,  because  the  defendant  might  wage  his  law;  but,  since  3  & 
4  W.  IV,  c  42,  s.  13,  whereby  wager  of  law  is  abolished,  it  has 
come  into  more  frequent  use» 

»  Glftdstane  «.  Hewitt,  1  C.  &  J.  645. 

k  Kettle  e.  Bromeall,  WUIee,  ISO.    Milk  r.  Graham,  1  N.  R.  145. 

'SSannd.  117,6. 

<CJieM7'soaM,10  0o.  119>^.    SeeHeiterie.  Walei9,Salk.M6. 
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SECTION  I. 

Oy  THE  NATURE  OF   A  DISTRESS^  AND   THE    CAUSES  VCR  WHICH 

IT  MAY  BE  MADE. 

Distress  is  the  taking  of  a  personal  chattel  out  of  the  pos- 
session of  a  wrong-doer  into  the  hands  of  the  party  grieved,  as 
a  pledge  for  redressing  an  injury,  the  performance  of  a  duty, 
or  the  satisfaction  of  a  demand.  By  common  right  a  distress 
may  be  made  for  the  non-performance  of  services,  as  for  ne- 
glecting to  do  suit  to  the  lord's  court,  for  beriot  service,  for 
amercements  in  a  court  leet,  for  cattle  damagt-feasant^  So 
by  common  law,  distresses  were  incident  to  every  rtnt^trvicty 
and  by  particular  reservation  to  rent-chargesy  but  not  to  rent- 
secky  till  the  statute  4  Geo.  II,  c.  28,  extended  the  same  remedy 
to  aU  rents  alike,  and  thereby  in  effect  abolished  all  material 
distinction  between  them,  so  tliat  it  may  be  laid  down  as  a 
general  principle  that  distress  may  be  taken  for  any  kind  of 
rent  in  arrear> 
•786  *A  remedy  by  distress  is  also  provided,  by  various  statutes, 
for  penalties  and  the  non-performance  of  duties,  &c.,  which  the 
limited  design  of  this  work  will  not  permit  to  be  more  particu- 
larly noticed. 
^ 1 . 

*  1  Rol.  Ab.  666.    1  Inst.  96,  a.    3  Bl.  Com.  6. 

^  A  distress  may  be  made  for  the  whole  rent  reserved  on  furnished  apartments,  be- 
cause in  contemplation  of  law  the  rent  issues  out  of  the  part  of  the  demised  premises 
which  belongs  to  the  realty.  Newman  o.  Anderton,  3  N.  R.  S24.  Although,  gene- 
rally, a  distress  cannot  be  made  for  a  rent  reserved  on  a  letting  of  incorporeal  neredita- 
ments,  as  tithes,  commons,  or  tolls.    Co.  Litt.  47,  a. 
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It  has  been  stated  that  a  distress  may  be  taken  for  any  kind  There 
of  rent  in  arrcar;  it  may  be  remarked,  however,  that  a  distress  ™wt  be  • 
cannot  be  made  unless  there  be  an  actual  demise  at  a  fixed  as-  ^j^^ 
certained  rent.(l)    Therefore,  where  a  tenant  held  premises  rent  to  an- 
under  an  agreement  for  a  future  lease,  apd  no  lease  had  been  thorise  a 
executed,  or  rent  subsequently  paid,  it  was  held  that  the  land-  diatreee. 
brd  cooid  not  distrain  for  rent,  his  remedy  was  by  action  for 
nse  and  occupation.    <<  There  can  be  no  distress,'*  said  Abbott, 
C.  J.,  "  unless  there  be  a  contract  for  an  actual  demise  at  a 
specific  sum.''*    So,  where  a  lease  of  tithes  and  land  was 
granted  at  an  entire  rent  for  both,  and  the  lease  as  to  the  tithes 
was  void,  it  not  bein^  under  seal,  it  was  held  that  a  distress 
for  the  rent  was  unlawful,  there  being  no  distinct  rent  reserved 
on  the  land> 

Any  act,  however,  of  the  tenant  which  amounts  to  a  recog-  A  demise 
nition  of  a  tenancy,  and  admits  a  liability  to  pay  a  certain  rent,  P^^,.^ 
will  enable  the  owner  of  the  premises  to  distrain  for  rent  in  ^^j^^S^^-. 
arrear,  though  there  be  no  express  demise.    As  where  the  ment  or 
teoant  occupied  premises  under  an  agreement  for  a  lease,  rent,  so  as 
which  was  not  executed,  and  paid  rent  for  two  yeara;  it  was  to  enable 
held  that  he  was  liable  to  be  distrained  for  arrears  of  rent  due  {^*^^' 
for  the  third  pear,  at  the  rate  previously  paid,  the  quantum  of  distrain, 
rent  not  being  otherwise  ascertained.*    So,  where  a  tenant  who 
had  entered  the  premises  under  an  agreement  for  a  lease,  ad- 
mitted a  chai^  for  half  a  year's  rent  in  an  account  between 
him  and  his  landlord;  it  was  held  that  this  constituted  him  a 
tenant  from  year  to  year,  and  liable  to  be  distrained.^    But 
where  a  tenant  entered  *under  an  agreement  for  a  lease  at  a    *787 
certain  rent,  the  landlord  undertaking  to  complete  certain  build- 
ings, and  after  an  occupation  of  several  years,  on  being  called 
on  for  the  rent,  he  said  he  was  ready  to  pay  upon  the  buildings 
being  completed;  it  was  held,  that  as  no  rent  had  been  paid, a 
demise  at  a  certain  rent  could  not  be  implied,  so  as  to  entitle 
the  landlord  to  distrain.* 


*  Dank  v.  Hanter,  5  B.  &  A.  322.    (7  Eng.  C.  L.  115.)    Hagard  v.  Johnson,  3 
Taunt.  148.    See  Neale  v.  Mackenzie,  1  Gale,  119.    3  C.  M.  &  R.  84. 
»  Ganituer  «.  Williamaon,  3  B.  &  Ad.  336.     (33  Eng.  C.  L.  91.) 
«  Knight  V.  Bennett,  3  Bing.  361.    (13  Eng.  G.  L.  8.)    11  Moore,  938. 
'  Cox  V.  Bent,  5  Bing.  185.    (15  Eng.  C.  L.  410.)    3  M.  &  P.  381. 
-  Regnard  v.  Porter,  7  Bing.  451.     (30  Eng.  C  L.  194.)    5  M.  &  P.  370.    Where 

(1)  (We/Zs  ?.  Homi9h,  3  Peon.  30.  Ege  ▼.  Bgt^  5  Watts,  134,  On  a  demise  of  a  grist  mill, 
the  leMets  to  render  one  third  of  the  toll,  the  lessor  may  distrain  for  the  rent.  Fry  v.  J<me$^ 
3  Ravie,  11.  Hoakina  r.  Rhodes^  1  Gill  &,  Johns.  266.  "If  one  hires  a  man  to  work  hie 
farm,  and  gives  him  a  share  of  the  produce,  he  is  a  cropper.  He  has  no  interest  in  the  land, 
bvt  reeeiYes  bis  share  as  the  price  of  his  labor.  The  possession  is  still  in  the  owner  of  the 
land,  who  alone  can  maintain  trespass;  nor  can  he  distrain,  for  he  does  not  maintain  the  rela- 
tion of  landlord  and  tenant,  which  is  inseparable  from  the  riffht  of  distress."  Fry  v.  Jones, 
fs^ra.  An  agreement  between  A.  and  J3.,  that  the  latter  shall  raise  a -single  crop  on  shares 
Qpon  the  1.1  nd  of  A.,  does  not  amount  to  a  lease  of  the  land.  Bishop  y.  Doty,  1  Verm.  37. 
Rent  payable  in  advance  may  be  distrained  for.  Beyer  v.  Fenatermaqher,  2  Wharton,  95. 
And  see  l^mih  v.  SStepard^  15  Pick.  147.  Interest  on  rent  cannot  be  distrained  for.  Deu- 
mam  ▼.  Lee,  6  GiU  dt  Johns.  383.) 

Voi^  IL— 5 
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SECTION  U. 

WHO  MAY  DZSTRAIX. 


*■ 


Persons        A  pebson  seised  in  fee  or  possessed  of  a  term  for  years  who 
hayinip  the  has  granted  out  or  underleased  the  premises  for  a  shorter  period 
r^ersion  ^y^^  j^jg  ^^^  interest,  with  a  reservation  of  ^ent  may  distrain 
dittia^  for  rent  in  ^rrear  without  any  express  provision.*  But  if  a  per- 
son transfers  all  his  interest  in  the  premises  to  another,  so  that 
he  has  not  the  reversion,  although  he  reserves  a  rent  he  cannot 
distrain  for  it  unless  he  reserves  to  himself  a  power  of  distrain- 
ing, his  only  remedy  in  such  case  being  by  an  action  on  the  con- 
j    -        tract.^(  1 )    Therefore  where  •/?.,  the  lessee  of  two  farins,  agreed 
with  B.  that  he  should  have  them  during  the  leases;  B.  to 
remain  tenant  to  ttf.  during  that  period,  and  at  the  leaving  the 
farms,  B,  was  to  be  paid  for  the  fallows  and  dung;  B,  took 
possession  and  took  one  year's  rent  to  ttf .,  who  afterwards  dis- 
trained for  rent  in  arrear;  held,  that  he  was  not  entitled  so  to 
do,  as  the  agreement  operated  as  an  absolute  assignment  of  all 
•/^/s  interest  in  the  farms.®    So,  where  a  lessee,  whose  term 
was  to  expire  on  the  1 1th  of  November,  let  the  premises  on  the 
1 1th  of  the  preceding  September  to  the  plaintiff,  who  was  to 
*78d    *hold  them  until  the  1 1th  of  November,  on  paying  down  an 
immediate  rent;  it  was  held  that  the  lessee  covddfiot  distrain 
the  goods,  as  the  terras  of  the  letting  amounted  to  a  lease,  by 
which  the  whole  of  the  lessee's  interest  had  passed  to  the 
plaintiff.'' 

Where  wf.,  being  seised  in.  fee,  demised  premises  to  B,  for  a 
term  of  years,  and  during  the  continuance  of  the  lease,  he 
granted  another  lease  to  C,  to  take  effect  from  the  expiration 
of  the  first;  held,  that  ttf.  did  not  thereby  part  with  the  rever- 
sion so  as  to  disentitle  him  to  distrain  for  rent  due  from  B. 
under  his  lease.®  « 

A  tenant  from  year  to  year  underletting  from  year  to  year 
has  a  reversion  which  enables  him  to  distrain/  Where  a  per- 
son entered  upon  premises  subject  to  the  approbation  of  the 

a  landlord's  receiyer  allowed  the  tenant  to  make  a  deducllon  in  respect  of  a  payment 
for  land  tax  every  year  for  seventeen  years,  greater  than  the  landlord  was  liable  to 
pay,  the  landlord  knowing,  or  having  the  means  of  knowing,  all  the  facts;  held,  that 
he  could  not  distrain  for  ^e  amoant  erroneously  allowed,  though  the  receipt  {/riyen 
every  year  showed  the  amount  paid  and  the  amount  deducted.  Bramston  v.  Robins, 
4  Bmg.  11.    (13  Eng.  C.  L.  323.) 

•  Bac.  Ab.  196.    Litt.  S.  214.    Wade  o.  Marsh,  Latch.  211. 

^  Smith  V.  Mapleback,  1  T.  R.  414. «:  Cooper,  2  Wils.  375.   Wade  v.  Marsh, 

Latch.  211.    Preece  v.  Corrie,  5  Bing.  24.    (15  Eng.  C.  L.  353.)    2  M.  &  P.  57. 

•  Parmenter  «.  Webber,  2  Mooie,  656.    8  Taunt.  593.     (4  Eng.  C.  L.  214.) 

<  Preece  «.  Corrie,  mspra,  «  Smith  o,  Day,  2  Mees.  &  Wels.  684. 

'  Cutis  V.  Wheeler,  M.  &  M.  493.    (22  Eng.  C.  L.  367.) 

(1)  (£^e  V.  Egt,  5  Watts,  134.) 
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Jandlord,  and  afterwards  agreed  to  pay  an  adiranced  rent  ai 
well  for  the  time  he  had  been  in  possession  as  for  the  future;  it 
vas  held  that  the  landlord  might  distrain  for  the  advanced  rent 
aocmed  before  the  agreement,  as  well  as  for  what  accrued  after- 
wards,  such  agreement  giving  him  the  same  power  by  relation 
to  his  tenant's  first  entry  into  possession,  as  it  did  to  recover 
his  rent  in  future.* 

But  if  the  landlord  does  any  act  which  rebuts  the  presump- 
tion of  an  existing  tenancy,  as  if  he  treats  the  occupier  as  a 
trespasser,  by  bringing  ejectment  against  him,  he  cannot 
afterwards  distrain  him  for  rent;^  and  if  the  tenant  holds  over 
after  having  received  notice  to  quit  from  the  landlord,  he  is  not 
liable  to  a  distress  without  some  evidence  of  a  renewal  of  the 
tenancy;  for  a  mere  holding  over  does  not  make  him  a  tenant 
upon  the  old  terms  so  as  to  confer  on  the  landlord  the  right  of 
d^tzess;  his  remedy  in  such  case  'is  by  an  action  for  double 
value.*  But,  if  the  tenant  holds  over  after  having  given  the 
landlord  notice  to  quit,  the  latter  may  distrain  for  double  rent 
daring  all  the  time  that  the  tenant  continues  in  possession.'  A 
weekly  tenant,  however,  is  not  liable  to  be  distrained  for  double 
rent,  tor  holding  over  after  notice;  for  he  does  not  come  within 
the  statnte.* 

*As  tenants  in  common  are  obliged  to  avow  separately,  they    *789 
should  make  several  distresses.'    If  a  tenant  to  two  tenants  Tenaotsia 
in  common  receive  a  notice  from  one  not  to  pay  the  whole  eoaunoa* 
rent  to  the  other,  and  afterwards  do  so,  the  one  who  gave 
the  notice  may  distrain  for  his  share.^     Where  land  ^vas 
demised  by  four  persons,  (whose  original  title  did  not  appear,) 
at  one  entire  rent  to  be  divided  and  paid  separately  in  equal 
portions;  and  one  of  the  four  distrained  upon  the  tenant  for 
her  own  share  of  the  rent;  held,  that  the  distress  was  regular, 
for  whatever  might  have  been  the  interest  of  the  landlords 
as  between  themselves,  as  between  them  and  the  terre-tenant, 
they  were  tenants  in  common  and  entitled  each  to  a  separate 
distress.^ 

One  of  several  coheirs  in  gavelkind  may  distrain  for  rent  due  Copar* 
to  all,  without  the  authority  of  his  coheirs.*  Coparceners  «ener». 
being  considered  but  as  one  heir  in  law,  must  join  in  making  a 

■  ■  — —  I  I  ■■HI 

^  M'Leith  «.  Tate,  Cowp.  781.  ^ 

^  Bridges  v.  Smith,  5  Bingr.  410.    (15  Eng.  C.  L.  481.)    9  M.  &  R.  740. 

<  JenDer  v.  Clegg,  1  M.  &  Rob.  913.  Confirmed  by  the  Court  of  Exchequer.  See 
ante,  7S9.  Bat  see  Zonch  d.  Ward  v,  Willingale,  1  H.  Bl.  311;  where  a  distress 
ooder  each  eircamstjhces  was  deemed  merely  a  waiver  of  the  notice.  ' 

<  By  11  G.  II,  c.  19,  8.  18,  this  statute  ai>plie8  only  to  eases  where  the  tenant  has 
^  power  of  determining  the  tenadcy,  ana  nas  giren  a  ralid,  notice.  Johnstone  «• 
Hudiestone,  4  B.  Ic  C.  999,  (10  Eng.  C.  L.  471,)  ante,  739. 

•  Salliran  v.  Bishop,  9  C.  &  P.  359.    (19  Eng  C.  L.  170.) 
'  Pollen  o.  Palmer,  3  Salk.  907.    Bradley  on  Dis.  41. 

(  Harrison  v.  Bamby,  5  T.  R.  946.    And  see  Doe  d.  Prichitt  o.  Mitchell,  1  B.  & 
B.  11.    (5  Eng.  C.  L.  4.)    Powis  v.  Smith, '5  B.  &  A.  850.    (7  Eng.  C.  L.  979.) 
^  WhiUcy  V.  Roberts,  1  M*Clel.  At  Y.  107. 
^  Leigh  V.  Shepherd,  9  B.  &  B.  465.    (6  Eng.  C.  L.  903.) 
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distress,  but  after  partition  they  may  make  several  distresses.* 
Joint  te-  One  joint  tenant  may  distrain  alone,  but  then  he  must  avow  in 
nants.  his  own  right,  and  as  bailiff  to  the  other;^  and  if  not  inter- 
dicted by  the  others,  he  may  appoint  a  bailiff  to  distrain  for  rent 
Teoant  by  due  to  all.*^  As  the  tenant  by  the  courtesy  has  an  estate  of  free- 
tlie  hold,  he  is,  in  contemplation  of  law,  a  reversioner,  in  all  lands  of 

courtesy,   ^j^g  ^y^  leased  for  years  or  life,  and  therefore  may  distrain  of 
common  right.    If  the  wife's  estate  be  but  a  rent  of  inheri- 
tance, he  may  also  distrain  for  it^ 
Tenanto        Tenants  by  elegiij  iiatute  stapkj  or  staiuU  merchant  may 
under  exe-  distrain.*    A  mortgagor  may  distrain  under  a  lease  by  deed 
Mortnsor  8"^°^®^  ^7  himself  after  the  mortgage,  by  virtue  of  the  estop- 
andm^  pel,  but  not  for  rent  due  und^r  a  lease  granted  previous  to  the 
gagee.       mortgage,  for  the  privity  of  estate  is  destroyed  by  the  mort- 
*790    *gage.'    A  mortgagee  may  distrain  after  giving  notice  of  the 
mortgage  to  the  tenant  in  possession,  under  a  lease  prior  to  the 
mortgage.^    But  it  is  doubtful  whether  he  may  distrain  for 
rent  due  on  a  lease  given  after  the  mortgage  without  his 
privity.'* 
Annni-  An  annuitant  may  distrain  for  arrears,  though  the  term  be 

tonts.        vested  in  himself,  to  secure  the  payment.' 
Hnsbands      Husbands  seised  in  right  of  their  wives  might  at  common 
law  distrain  for  rent  due  out  of  land,  in  which  the  wife  had  only 
a  chattel  interest,  but  he  had  no  such  right  in  respect  of  rent 
arising  from  a  freehold  interest  in  landyi  until  the  32  Hen. 
VHI,  c  37,  s.  3,  enabled  husbands  seised  in  right  of  their 
wives,  in  fee,  tail,  or  for  life,  of  any  rents  or  fee^mrms,  to  dis- 
train after  the  death  of  their  wives  for  arrears  during  their  life- 
Tenanto     time.     By  section  4,  tenants  pur  autre  vie  may  distrain  for 
put  autre  arrears  during  the  life  and  unpaid  after  the  death  of  the  ceshii 
^'  _        que  vie  J  in  like  manner  as  at  common  law  they  might  have 

"^       done  during  his  life. 
Ezecntors      At  common  law  executors  or  administrators  could  not  dis- 
and  admi-  train  for  arrears  incurred  in  the  lifetime  of  the  owner  of  the 
matiatora.  rent,  but  by  32  Hen.  VHI,  c  37,  s.  1,  "the  personal  repre- 
sentatives of  tenants  in  fee,  tail,  or  for  life,  of  rent-services, 
rent-charges,  rents-seek,  and   fee-farms  may  distrain  for  the 
arrear,  upon  the  land  charged  with  the  payment,  so  long  as 
the  lands  continue  in  the  seisin  or  possession  of  the  tenant  in 
demesne,  who  ought  to  have  paid  the  rent  or  fee  farm,  or  of 
some  person  claiming  under  him  by  purchase^gift,or  descent" 
This  statute  has  been  held  to  extend  to  the  executors  and 

«  Stedman  v.  Page,  1  Salk.  390.    Co.  Litt.  164,  h.    Butler  ic  Baker's  Case,  3  Co. 
89,6. 
^  Pnllen  o.  Palmer,  iupra.    5  Mod.  73. 

*  Robinaon  v.  Hoffman,  4  Bingr.  563.    (15  Eng.  C.  L.  73.)    1  M.  &  P.  474. 
'  Bradley  on  Dia.  46. 

*  Bro.  Ab.  Distreas,  PI.  72.    Cubit's  Case,  4  Co.  7. 

'  Bradley  on  Dia.  99.  '  Moas  o.  Gallimore,  Dong.  979. 

^  Keech  d.  Wame  v.  -Hall^  id.  31.  *  Fairfax  v.  Gray,  3  Bl.  1336. 

i  Ognet'a  Case,  4  Co.  61. 
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admiiustrators  of  all  tenants  for  life,  in  cases  where  even  pre- 
Tioosly  they  had  a  remedy  by  action  of  debt  as  well  as  where 
they  had  no  such  remedy  f  though  it  was  considered  in  one 
case  not  to  extend  to  cases  where  the  executors  had  a  remedy 
at  common  law  by  acstion;^  and  in  a  recent  case  it  was  held 
not  to  extend  to  the  executors  of  a  person  who,  being  seised  in 
fee,  demised  the  premises  for  a  term  of  years,  reserving  a 
*rent,  so  as  to  enable  the  executors  to  distrain  for  arrears  of  *791 
lent  accraed  in  the  testator's  lifetime.* 

Bat  the  3  &  4  \V.  IV,  c.  42,  s.  37,  enacts,  <<  that  it  shall  be  ExeentoiB 
lawful  for  the  executors  and  administrators  of  any  lessor  or  ™*7  ^^■" 
landlord  to  distrain  upon  the  lands  demised,  for  any  term,  or  at  ^^^j^^ 
will,  for  the  arrearages  of  rent  due  to  such  lessor  or  landlord  in  the  life- 
his  lifetime,  in  like  manner  as  the  lessor  might  have  done  in  his  time  of  the 
lifetime ;*'  and  by  sect  33,  "such  arrearages  maybe  distrained  testator, 
for  after  the  end  or  determination  of  such  term  or  lease  at  will,  »?d  within 
in  the  same  manner  as  if  such  term  or  lease  had  not  been  ended  mogthg  af. 
or  determined,  provided  tliat  such  distress-  be  made  within  six  ter  the  de- 
caleodar  months  after  the  determination  of  such  term  or  lease,  teimina* 
and  during  the  continuance  of  the  possession  of  the  tenant  from  ^^^^  ®^  * 
whom  such  arrears  became  due;  provided  also,  that  all  and  *^'™* 
erery  the  powers  and  provisions  in  the  several  statutes  made 
reiatii^  to  distresses  for  rent  shall  be  applicable  to  the  distresses 
ft)  made  as  aforesaid."^ 

A  lord  of  a  manor  may  of  common  right  distrain  for  his  copy-  Lords  of 
hold  rents  *     If  by  a  custom  the  lord  is  precluded  from  turning  manow 
cattle  on  the  common  during  a  certain  season  of  the  year,  a  *°^  ®^"*" 
commoner  may  distrain  the  lord's  cattle  which  are  turned  on 
during  that  time/    In  case  of  an  absolutely  stinted  common, 
in  point  of  ninnber,  one  commoner  may  distrain  the  supemu- 
roerary  cattle  of  another;  but  not  if  an  admeasurement  is  ne« 
cessary,  as  where  the  stint  has  relation  to  the  quantity  of  the 
commoner^s  land.    Wherever  there  is  a  color  of  right  for  turn- 
ing cattle  on  a  common,  a  commoner  cannot  distmin,  because 
it  would  be  judging  for  himself  in  a  case  tvhich  depends  on  a 
more  competent  inquiry.    But  where  cattle  are  'turned  on  the    *79d 

*  Hool  V.  Bell,  1  Lord  Raym.  173.  Lambert  v,  Anatin,  Cro.  Eliz.  332.  See  Pres- 
eott  V.  BoQcher,  3  B.  &  Ad.  858.     (33  Eng.  G.  L.  197.) 

^  Tamer  v»  Lee.  Cro.  Car.  471. 

« Prescoti  v,  Boucher,  3  B.  &  Ad.  849.  (23  Eng.  C.  L.  197.)  Jones  v,  Jones,  id. 
9€7.  (23  Engr.  C.  L.  202.)  See  Renven  v.  Watkin;  S.  N.  P.  668.  Powell  v.  KU- 
Uck,  id,  Meriton  v.  Gilbee,  8  Taunt.  159.  (4  Eng.  C.  L.  57.)  Martin  v.  Burton,  1 
B.  &  B.  279.  (5  Eng.  C.  L.  82.)  Where  the  lessee  of  lands  dies  before  the  expira- 
Uon  of  the  term,  and  his  administrator  continues  in  possession  during  the  remainder, 
ud  after  the  expiration  of  it,  a  distress  may  be  taken  for  rent  due  for  the  whole  term. 
Bruthwaite  «.  Cooksey,  1  H.  Black.  465. 

'  3  &  4  W.  IV,  c.  42,  s.  37,  38.  Grant  of  rent  to  testator  for  years,  with  a  clause 
of  distrefls  that  the  grantee  and  hi$  heirs  may  distrain;  held,  that  the  executor  should 
distrain,  and  not  the  heir.    Darrel  v.  Wilson,  Cro.  Eliz.  644. 

"  Laugher  «.  Humphrey,  Cro.  Eliz.  524. 

( 1  R^l.  Ab.  505. 
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common  without  any  pretence  of  rights  the  commoner  may 
distrain  them/ 

The  general  rule,  however,  that  one  commoner  cannot  dis- 
train the  cattle  of  another  may  be  superseded  by  a  special 
agreement;  as  where  t^.,  being  possessed  of  a  quantity  of  land 
in  a  common  field,  and  having  a  right  of  common  over  the 
whole  field,  and  B.  having  also  a  right  of  common  over  the 
whole  field,  they  entered  into  an  agreement,  for  their  mutual 
advantage  and  convenience,  not  to  exercise  their  respective 
rights  for  a  certain  term  of  years,  and  each  party  covenanted  to 
that  effect;  during  the  term  the  eattle  of  B.  came  upon  the 
land  of  ^. ;  it  was  held,  that  •S,  might  distrain  them  damage 
feasant;  for,  by  the  operation  of  the  agreement,  B.  stood  in 
the  situation  of  a  stranger  with  regard  to  Jiy 


SECTION  III, 

HOW  A  niSTBESS  MAT  BE  AVOIDED. 

Payment       In  general  the  landlord  may  distrain  whenever  the  rent  is  in 
or  tender    arrear,  but  a  tender  of  the  rent  at  a  proper  time  and  place, 
^1  Dr^°'  even  though  he  refuse,  to  take  it,  will  supersede  his  power  of 
Tent  adis-  distraining.®    A  distress  made  after  a  tender  of  the  arrears  is 
trees.        illegal;  and  if  a  tender  be  made  even  after  the  landlord  has  dis- 
trained, but  before  the  distress  is  impounded,  a  subsequent  re- 
moval of  the  distress  will  subject  the  landlord  to  an  action  of 
trespass.^'    But  a  tender  offer  the  distress  is  impounded  is  in- 
sufficient, because  it  is  then  in  the  custody  of  the  law.®  Though 
the  distress  be  made  by  a  broker,  a  tender  of  the  rent  and  costs 
to  the  landlord,  or  the  party  to  whom  the  rent  is  due,  will  be 
*793    sufficient.'    The  landlord's  privilege  of  distraining  *may  be 
waived  by  contract;  as  where  the  tenant  with  the  privity  of 

•  Hall  r.  HardiDff,  1  Black.  673.    4  Ban.  94d6. 

^  Whiteman  o.  King,  9  H.  Bl.  4.  «  Anon.  1  Vent.  31. 

'  Vertue  v.  Beaaly,  1  M.  &  Rob.  21. 

*  Firth  V,  PuFvis,  5  T.  R.  533.  Where  cattle,  distrained  damnge  feasant,  were  in  a 
private  pound,  add  the  distrainer  admitted  they  were  about  to  be  forwarded  to  a  public 
pound;  neld,  that  a  tender  of  amends  made,  while  they  were  in  the'private  pouno,  was 
not  too  late.    Browpe  v.  Powell,  4  Bing.  330.    (13  Elng.  C.  L.  410.)    13  Moore,  454. 

'Smith  o.  Goodwin,  4  B.  &  Ad.  413.  ^34  Eng.  C.  L.  89.)  Or  if  the  tender  be 
made  to  the  broker,  it  is  good;  and  if  he  talces  more  than  the  sum  he  is  entitled  to,  he 
is  subject  to  a  penalty  of  treble  the  amount  unlawfully  charged.  57  G.  Ill,  c.  39.  It 
has  been  held  that  a  tender  of  amends  on  a  distress  for  damage  feasant,  cannot  be  made 
to  the  bailiff  of  the  avowant.  Pilkington  o.  Hastings,  Cro.  KHz.  81 3.  5  Co.  76.  But 
in  a  recent  case,  where  the  distrainer's  wife  had  been  in  the  usual  habit  of  acting  as 
his  agent  in  such  matters,  and  made  a  distress  of  cattle  damage  feasant  in  his  absence, 
a  tender  of  amends  to  her  was  held  sufficient.  Brovno  v.  Powell,  4  Bing.  230.  (13 
EDg.  G.  L.  410.) 


\ 
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hodlotd  sold  by  auction  a  right  of  eatage  of  pasture,  which  the 
plaintiff  purchased,  and  the  proceeds  were  paid  to  the  land- 
lord; held,  Parke,  B.,  disseuiienie^  that  a  contract  bjr  the  land* 
lord  might  be  implied  not  to  distrain  cattle  put  on  the  land  to 
consume  the  eatage,  and  that  a  distress  of  the  plaintiff's  cattle, 
for  rent  accrued  previous  to  the  sale,  was  unlawful.*  But 
where  the  plaintiff,  being  about  to  take  an  apartmentt)f  the  de- 
fendant's tenant,  was  promised  by  the  defendant  ttiLt  so  long 
as  he  paid  the  rent  to  the  tenant,  his  property  should  be  safe; 
and  having  paid  part,  and  tendered  the  residue,  the  defendant 
without  notice  of  the  tender,  distrained  his  goods  for  rent  due 
from  the  tenant;  it  was  held,  that  his  right  to  distrain  was  not 
barred  by  his  promise.^ 

As  distress  is  the  highest  remedy  known  to  the  law,  taking  Taking  a 
a  bond  or  bill  of  exchange  as  a  security  for  the  rent,  will  not  ???*?' 
deprive  the  landlord  of  his  right  to  distrain;  for  it  ^'^'^^^  chawT** 
operate   as   an  extinguishment  of  the  rent  until  payment.*  wiUnot 
Where  the  plaintiff  gave  a  note  of  hand  for  rent  in  arrear,  deprive 
and  took  a  receipt  for  it  when  paid,  the  defendant  afterwards  *«  land- 
distrained  for  the  rent;  the  plaintiff  brought  trespass;  and  it  Jf'^/^5^* 
was  holdeii^  that  notwithstanding  this  note,  the  defendant  might  ^strain, 
distrain,  for  it  is  no  alteration  of  the  debt  until  payment.^(l) 
And  if  a  note  be  given  under  an  agreement  that  it  should 
operate  as  a  suspension  of  the  right  of  distress,  in  order  to  give 
it  that  effect,  such  agreement  must  be  specially  pleaded  in  bar 
to  the  avowry,  as  well  as  the  fact  that  the  note  was  given  on 
account  of  the  rent.* 


•  Horsford  V.  Webster,  1  C.  M.  &  R.  606.    1  Gale,  1. 
k  Welsh  9.  Rose,  6  Bing,  638.    (19  Eng.  C.  L.  185.) 

*  Rol.  Ab.  tit.  Extinguishment.     Drake  0.  Mitchell,  3  East,  251.    But  a  Jadgment 
obtained  on  a  bood  is  an'extingaishment  of  the  rent    B.  N.  P.  182. 

<  B.  N.  P.  182«    Davis  v.  Gyde,  4  Nev.  &  M.  4G9.    (29  Eng.  C.  L.  166.)    1  H. 
ft  W.  60. 
"  Davis  «•  G  jde,  $upram 

(1)  (A  note  or  a  jodgmeat  id  coTcoant  does  not  take  away  the  right  to  distrain.   Snyder  ▼. 
Kunktemam^  3  Penn.  &I.) 
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1. — Of  goods  and  chattels  which  maybe  distrained  in 
general.']  Distress  being,  at  common  law,  considered  merely 
as  a  pledge  to  compel  the  tenant  to  perform  the  duty  required, 
nothing  could  be  distrained  by  the  lord,  except  such  things  as 
could  be  restored  to  the  owner  in  the  same  plight  and  conditioa 
as  they  were  in  at  the  time  when  they  were  taken.  In  ge- 
neral, however,  all  moveable  chattels  and  personal  effects  found 
on  the  premises,  may  be  distrained  for  rent,  whether  they  be- 
long to  the  tenant  or  to  a  stranger  ;(1)  and  all  chattels  trespass- 
ing upon  the  land,  may  be  distrained,  damage-feasant.^ 

Where  a  person,  driving  cattle  to  London,  put  them  into  a 
field  to  graze  for  a  night,  with  the  permission  of  the  landlord 
and  leave  of  the  tenant,  it  was  held,  that  the  landlord  might 
distrain  them  for  rent  due  out  of  the  premises  on  which  they 
grazed.^  But  it  seems,  that  if  under  such  circumstances  there 
be  an  express  agreement  by  the  landlord  not  to  distrain,  or 
if  such  agreement  can  be  inferred  from  his  conduct,  it  will  pro- 
tect •the  cattle  from  distress.*  Cattle  which  are  on  the  land 
by  way  of  agistment,  may  be  distrained  for  rent.*  It  is  settled 
law,,  that  where  a  stranger's  beasts  come  on  the  land  of  another 
through  the  negligence  of  the  owner,  they  may  be  distrained 
immediately  by  the  landlord,  for  rent  in  arrear;  but  where 
they  come  into  the  land  through  the  defect  of  fences,  which 
the  tenant  is  bound  to  repair,  they  cannot  be  distrained  until 


'  1  Inst.  47t  o.  Gilbert  Diet  d4.  3  Bl.  Com.  7.  Per  Lord  Kenyon,  C,  J.,  in 
Gorton  «.  Fallnier,  4  T.  R.  567.  But  ania\als/cr«  natwrm^  and  other  thinffs  wherein 
no  person  can  have  available  pioperty,  are  not  distrainable.  Co.  Litt.  47.  rinch,  17C. 
Com.  Dig.  Distress^  C.  Deer,  however,  in  an  inclosed  ground  are  distrainable. 
Davies  «.  Powel,  Willes,  47. 

^  Fowkes  «•  Joyce,  3  Lev.  360.  9  Vent.  131.  9  Saund.  990.  But  the  owner  of 
the  cattle  was  afterwards  relieved  in  canity  on  the  flpround  of  fraud  in  the  landlord,  id. 
And  it  seems  to  be  settled  law  at  this  aay,  that  eatue  belonging  to  a  drover  being  put 
into  a  close,  with  the  consent  of  the  occupier^  to  graze  onlv  one  niffht,  in  their  way  to 
a  fair  or  maricet,  are  not  liable  to  be  distrained  for  rent*  Tate  «•  Gleed,  3  Saund.  990, 
5th  ed.   See  Peacock  o.  Purvis,  /nwI,  799. 

«  H<»8ford  9.  Webster,  ofOcy  793.  '  Co.  Litt.  161. 


(1)  {KutUr  V.  J^GoMcAy,  1  Rawle,  435.    The  tenant  is  liable  over  to  a  stranger  whose 
goods  are  distrained.   IM,) 
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they  have  been  levant  ei  eouehani;  that  is,  until  they  have 
been  lying  down  and  rising  up  on  the  premises  for  a  night  and 
a  day;  for  then  the  law  assumes,  that  the  owner  of  the  cattle 
had  notice  that  they  are  in  the  land,  and  that  it  is  his  own 
Diligence  not  to  take  them  away.* 

Though  in  general  aU  moveable  chattels  found  on  the  pre- 
miaes  out  of  which  the  rent  issues,  are  distrainable  for  rent  in 
anear,  yet,  to  this  rule  there  are  many  exceptions,  which  we 
diall  proccMsd  to  notice. 

2. — Things  privikged  in  favor  of  trade.']  Things  delivered  Thmss 
to  a  person  exercising  a  public  trade,  to  be  carried,  wrought,  pnntejfed 
worked  up,  or  managed,  in  the  way  of  his  trade  or  employ,  ?^  **•" 
such  as  cloth  sent  to  a  tailor's  shop,  to  make  a  garment;  yarn 
sent  to  a  weaver's  to  be  woven;  a  horse  standing  in  a  smith's 
^p  to  be  shod,  and  the  like,  are,  by  the  common  law,  privi- 
leged from  distress  for  rent,  for  the  sake  of  trade  and  com- 
merce, which  could  not  be  carried  on,  if  such  things  under  these 
circumstances  could  be  distrained  for  rent  due  from  the  person 
in  whose  custody  they  are>  On  the  same  principle,  the  goods 
of  the  principal  in  the  hands  of  a  factor  for  sale,  cannot  be  dis- 
trained by  the  factor's  landlord;  for  the  advancement  of  trade 
equally  requires  that  such  goods  should  be  placed  in  a  fiictor's 
hands  for  sale,  as  in  a  carrier's  for  carriage.*  So  goods  depo- 
sited in  a  warehouse  or  wharf,  for  safe  custody  *until  an  op-  *796 
portnnity  for  selling  them  should  arise,  cannot  be  distrained  for 
rent  due  in  respect  thereof.^  So  where  a  beast  was  sent  by 
one  butcher  to  another  butcher's  shop  to  be  slaughtered;  it 
was  held,  that  the  landlord  of  the  premises  could  not  distrain 
the  carcase  for  rent*  So  where  goods  were  deposited  on  the 
premises  of  an  auctioneer  for  sale,  the^*  were  held,  to  be  pro- 
tected from  distress;  for,  said  Bayley,B.,  ^  interest  reipubticm, 
to  bring  buyers  and  sellers  together,  at  fixed  places,  where 
goods  may  be  brought  for  the  purposes  of  sale  and  exchange. 
This  species  of  privilege  has  been  from  time  to  time  increased 
in  extent,  according  to  the  new  modes  of  dealing  established 
between  the  parties  by  the  change  of  times  and  circumstances, 
one  of  which  modem  modes  of  dealing  is  the  case  of  a  factor.'" 
On  the  same  principle,  chattels  are  privileged  from  distress  at 
an  inn;s  but,  to  exempt  them  from  distress,  they  must  be  actu- 
ally within  the  premises  of  the  inn  itself;  for  where  a  race- 
horse was  placed  at  a  stable  half  a  mile  from  the  inn,  it  was 

■ »"    '  ■     '  '  ■  ■        '    '■'■      1 1    I  ■  I         I.I     ■        , 

^  2  Saund.  990.    Gilbert  Dist.  45.    8  Bl.  Com.  8. 

*  Per  Willes,  C.  J.,  in  Simpaon  v.  Hartopp,  WUles,  615,  which  is  asually  cited  as 
1  Itadiog  case  on  this  subject.  Gisboume  «•  Hdnt,  Salk.  949.  1  Inst.  47,  a.  Wood 
e.  Clarke,  I  C.  &  J.  484,  pori^  798. 

<  GUman  «.  Elton,  3  B.  &  B.  75.    (7  Engr.  0.  L.  355.)    6  Moore,  343.     . 

<  Thompson  v.  Mashiter,  1  Bing.  983.  (8  Eng.  C.  L.  334.)  8  Moore,  954.  Ma- 
nilas 9.  Mesnard,  9  C.  &  P.  353.     (19  Eng.  C.  L.  166.) 

•  Brown  «.  Sherill,  9  Ad.  &  Ell.  138.    (99  Eng.  C.  L.  51.)    4  Not.  &  M.  977. 
'  Adams  «.  Grane,  1  C.  &;  M.  380.  <  3  Bl.  Com.  7. 
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hold  not  to  be  priyilc^ed;  and  that  the  landlord  of  the  premises 

was  justified  in  distraining  it.*    And  it  seems  that  a  carriage 

standing  at  livery,  is  not  exempted  from  distress>(l) 

A  oosTej-     Where  the  boat  of  the  plaintiff,  who  was  an  alkali  manufac- 

V^^^^  turer,  was  lying  in  a  canal  communicating  with  a  public  navi- 

is'iiotpri-  8*^i^">  f^'  ^^  purpose  of  being  loaded  with  salt  from  a  salt 

vileged  if  manufactory,  which  was  contiguous,  the  court  of  Exchequer 

the  goods  held,  (Parke,  B.,  dissen/ienie,)  tliat  the  boat  was  not  privileged 

them-        from  distress  for  arrears  of  an  annuity  issuing  out  of  the  land 

?^tiS^*   in  which  the  salt  works  were  erected,  and  granted  by  the 

^l^^    "    manufacturer  of  the  salt;  for  the  salt  itself,  wliich  was  to  be 

sent  by  the  boat,  was  not  privileged,  and  there  was  no  case^ 

which  extended  the  privilege  to  a  conveyance  sent  for  goods, 

which  were  not  themselves  privileged  from  distress;  besides,  it 

was  not  necessary  for  the'  protection  of  that  trade  that  the  pri- 

*797    *vilege  should  exist,  for  the  salt  works  might  be  carried  on 

without  the  possession  of  the  boat  being  parted  with  by  the 

plaintiff,  and  if  he  retained  the  possession  of  the  boat^  it  was 

clearly  privileged.® 

Thinn  3.— Things  conditionally  privileged.']  Beasts  of  the  plough, 

J"^"®&f^  sheep,  implements  of  husbandry,  the  tools  and  utensils  of  a 
other  soffit  "^*"^'s  trade,  and  the  instruments  of  a  man's  profession,  are  not 
cient  ais-*  distrainable,  provided  there  be  other  sufficient  distress  on  the 
tress.        premises.^  But  if  there  be  no  other  sufficient  subject  of  distress 
than  growing  crops,  which  are  not  immediately  productive,  it 
seems  that  the  landlord  may  distrain  beasts  of  the  plough, 
or  other  things  privileged  sub  modo^  for  he  has  a  right  to 
apply  those  things  which  are  immediately  productive  in  sa- 
.  tisfaction  of  the  rent;^  and  if  the  landlord  used  due  diligence, 
by  appraisement  by  proper  persons,  to  ascertain  whether  there 
be  a  sufficient  distress,  without  resorting  to  things  condition- 
ally privileged,  he  will  not  be  liable  to  an  action  for  illegal  dis- 
tress, for  distraining  beasts  of  the  plough  oj  other  things  so 
privileged,  though  it  appear  after  the  sale  that  there  would  have 
been  sufficient  distress  without  taking  such  things;  for  be  is 
not  to  be  affected  by  a  subsequent  sale,  at  higher  prices  than 

*  Crosier  v.  Tomklnson,  9  Lord  Kenyan,  439. 
^  Frsncis  v.  Wyatt,  1  Bl.  483.    3  Burr.  1498. 

«  Muspratt  v.  Gregory,  1  Mees  &  Wels.  633.    9  Gale. 

d  51  Hen.  HI,  st.  4.  1  Inst.  47,  a.  161,0.  Simpson  v.  Hartopp,  Willes,512.  Gil- 
bert OD  Die.  36.    Gorton  v.  Falkner,  4  T.  R.  665. 

•  Pigott  V.  Birtles,  1  Mees.  &  Wels.  441.    9  Gale,  18. 

(1)  {FrunctM  v,  Wyait  [cited  in  iinpport  of  the  position  in  the  text]  woold  now  hardly  be 
acknowledged  as  antlmritv  in  Wostminster  Hall,  the  decisions  since  the  American  Revoia- 
tion  being  inconsistent  with  it  Per  Gibson,  C  J.,  in  Brown  v.  Sinut^  16  S.  &  R.  138.  The 
foods  of  a  third  person  placed  in  the  way  of  trade  on  storagie  in  the  warehouse  of  one,  who 
used  the  trade  and  business  of  a  merchant,  and  received  goods  and  merchandise  from  mer- 
chants and  traders  on  storage  are  not  liable  to  distress  for  rent  though  found  on  the  premiiei> 
Jbid,) 
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was  expected;  nor  under  such  circumstances  need  he  postpone 
the  sale  of  beasts  of  the  plough  to  that  of  d^^er  things.* 

Where  the  plaintiff,  a  manufacturer,  furnished  a  weaver  not  Maehlne- 
only  with  materials  which  he  was  to  work,  but  also  with  T^J^en 
frames  and  other  implements,  for  the  purpose  of  being  used  in  ^^J™^'** 
the  wearer's  house  in  working  materiaU;  it  was  held,  that  ^^' 
though  the  materials  so  delivered  by  the  manufacturer,  were 
privileged  from  distress  for  rent  due  to  the  weaver's  landlord, 
yet  that  *the  machinery  was  not  privileged,  unless  there  were    'TQa 
other  goods  on  the  premises  sufficient  to  satisfy  the  rent  due. 
"*  This  case,''  said  Lord  Lyndhurst,  C.  B.,  in  delivering  the 
judgment  of  the  court,  ^  does  not  turn  on  the  privilege  of  a 
vorkman,  with  respect  to  the  implements  isind  machinery  by 
which  his  trade  is  to  be  carried  on,  but  upon  the  privUege 
of  the  person  by  whom  the  workman  is  employed.  It  appears 
to  us,  that  the  employer's  privilege  is  confined  to  the  materials 
irhich  he  supplies,  and  does  not  include  the  machinery.  None 
of  the  cases  go  beyond  this,  that  the  material  to  be  worked  up 
is  privileged;  that  the  conveyance  by  which  it  is  carried  to  and 
from  the  place  of  manufacture  is  privileged ;  that  it  is  privileged 
in  the  hands  of  the  carrier  while  he  is  carrying  it,  in  the  hands 
of  the  &ctor  to  whom  it  is  consigned,  and  in  the  hands  and  ^ 

warehouse  of  a  wharfinger,  where  it  is  lodged  and  deposited 
by  the  factor.  There  is  no  case  or  dictum  that  the  machinery 
by  which  it  is  to  be  manufactured  is  included  in  the  privilege."^ 
So  it  has  been  held,  that  a  threshing-machine,  which  was  lent 
to  the  tenant,  and  which  was  lying  on  his  premises,  not  in  ac* 
taal  use,  was  distrainable,  there  not  being  other  sufficient  dis* 
tress  on  the  premises.® 

4. —  Things  in  actual  use.']  Things  in  actual  use,  as  a  horse 
upon  which  a  man  is  riding,  or  an  axe  in  the  hands  of  a  man 
who  is  cutting  wood,  and  the  like,  are  privileged  from  distress; 
in  order  to  prevent  a  breach  of  the  peace,  which  might  be  oc- 
casioned by  an  attempt  to  distrain  them.*  In  trover  for  a 
stocking-loom,  which  had  been  distrained  for  rent,  where  it 
appeared  that  an  apprentice  was  using  the  loom  at  the  time  it 
was  taken,  the  court  held  that  it  could  not  legally  be  taken 
while  the  apprentice  was  using  if  But  though  wearing  ap- 
parel, if  in  actual  use,  cannot  be  distrained,  yet  if  it  be  not  in 
use,  it  may  be  distrained,  even  though  it  be  only  taken  off  *for    '799 

'  Jenner  «.  YollaAd,  6  Prioe,  5.  S  Chitty,  167.  (18  Eng.  C.  L.  386.)  Beasts  of 
the  ploogfa  are,  however,  distrainable  for  poor  rates,  though  there  be  other  suffieient 
distress  on  the  premises;  by  reason  of  the  analogy  between  snch  distress  and  an  exe- 
eQtion.    Hatehios  o.  Chambers,  1  Burr.  579. 

*  Wood  9.  Clarke,  1  C.  &  J.  484.  1  Tyr.  314.  See  Simpson  v.  Hartopp,  WilleSt 
54.  • 

*  Fenton  v.  Logan,  9  Bing.  676.    (23  Eng.  C.  L.  416.)    3  M.  &  Scott,  8fi. 

'  I  Inst.  47,  flK    Simpson  v.  Hartopp,  Willes,  54.    Stony  v.  Robinson,  6  T.  R,  131* 

*  Watts  «.  Davis,  S.  N.  P.  666. 
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natural  repose  f  and  it  has  been  held,  that  a  horse  which  a  man 
was  leading  only,  might  be  distrained.* 

Thinffl  in  5. — Goods  in  the  custody  oftht  law.'\  Goods  in  the  custody 
tlie  ^^  of  the  law,  as  things  distrained  damage  feasant,  or  taken  in 
l^^ci^  execution,  or  under  an  attachment,  cannot  be  distrained  for 
not  be  di»-  ^cnt  in  arrear.®  Where  com,  while  growing  was  seized  under 
trained.  B.Ji,fa,,  and  after  it  was  cut,  but  before  it  was  fit  to  be  taken 
away  the  landlord  distrained  it  for  the  rent;  it  was  held,  that 
tfie  .distress  was  illegal  as  the  corn  was  not  left  an  unreason- 
able time  on  the  premises.^  It  has  been  held,  however,  that  if 
goods  remain  on  demised  premises  after  a  fictitious  bill  of  sale 
made  of  them  under  an  execution,  they  are  liable  to  be  dis- 
trained as  before.^  And  where  a  sheriff's  officer  executed  a 
writ  of  Ji.Ja.  by  going  to  the  house  and  informing  the  debtor 
he  came  to  levy  on  his  goods,  and  laying  his  hand  on  a  table 
and  saying  ^  I  take  this  table,"  and  then  locked  up  his  war- 
rant in  the  table  drawer,  took  the  key,  and  went  away  without 
leaving  any  person  in  possession,  and  after  the  Ji.  fa.  was 
returnable,  but  not  continued,  the  landlord  distrained  the  goods 
for  rent;  held,  that  the  sheriff  could  not  maintain  trespass 
against  him;  for,  by  quitting  the  premises  after  the  seizure, 
and  leaving  no  person  in  the  possession  of  the  goods,  he  relin- 
quished the  possession,  and  the  goods  were  no  longer  in  the 
custody  of  the  law.^ 

6. — Fixtures,']  Things  annexed  to  the  freehold,  as  furnaces, 
mill-stones,  or  chimney  pieces  cannot  be  distrained,  because  they 
cannot  be  taken  away  without  doing  injury  to  the  freehold, 
which  the  law  will  not  atlow;^^  and  mis  privilege  extends  to 
things  which  the  tenant  will  not  be  allowed  to  remove  from  the 
*800  ^premises  by  reason  of  their  being  considered  as  atmexed  to 
the  freehold,  though  they  be  not  affixed  to  it;  for  even  if 
a  mill-stone  be  taken  out  of  its  proper  place  to  be  picked,  it 
cannot  be  distrained;  because  such  removal  is  of  necessity, 
and  it  is  still  part  of  the  mill;  nor  can  a  smith's  anvil  on 
which  he  works,  be  distrained,  though  it  be  not  fastened  by 
nails,  for  it  is  accounted  part  of  the  forged  A  kiln  cannot  be 
distrained;'  and  it  is  questionable  whether  machinery  fixed  by 
bolts  to  the  floor  of  a  factory  can  be  distrained  for  rent^ 

*  Biflsett  9.  Caldwell,  Peake,  36.    Baynea  v.  Smith,  1  Esp.  306. 
»  Wagataff  «.  Clark,  WoodfaU,  L.  &  T.  by  Harr.  313. 

*  1  IdbU  47,  a.    Eaton  v,  Southby,  Willea,  131.    Paralow  v.  Cripps,  Comyn.  213. 
Peacock  o.  Purvis,  5  Moore,  79.    3  B.  &  B.  368.    (6  Eng.  C.  L.  154.) 

<  Wright  V.  Dewes,  1  Ad.  &  Ell.  641.    (28  Eng.  C.  L.  173.)    Peacock  o.  Purvis, 
mnpra, 

*  Smith  V.  RusaeH,  3  Tinnt  400.  '  Blades  v.  Arundle,  1  M.  &  S.  711. 

s  Co.  Litt.  47,  6.    Per  WiUes,  C.  J.,  in  SimpRon  o.  Hartopp,  9upra»    Wynne  v. 
Ingleby,  1  D.  &  R.  347.    5  B.  &  A.  635.    (7  En^.  C.  L.  314.) 
^  Bto.  Ab.  tit.  Diet.  pK  23.  >  Niblet  v.  Smith,  4  T.  R.  594. 

J  Duck  V.  Braddyll,  M'Clel.  317.    13  Price,  459. 
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7. — Corn  arul  growing  eropa."]  A  distress  being  considered  SbeaTesof 
at  common  law  merely  as  a  pledge,  things  were  held  not  to  corn, 
be  distrainable  which  could  not  be  restored  in  the  same  plight  ?^^^ 
as  they  were  when  taken,  therefore  cocks  and  sheaves  of  com  Jl^winff 
were  not  distrainable.  But  by  2  W.  &  M.  c.  5,  s.  3,  <<  sheaves  crops  may 
or  cocks  of  com,  or  loose  corn  and  hay  lying  upon  any  part  of  be  dis- 
the  land  charged  with  the  rent,  may  be  seia&ed,  secureid,  and  ^^^io^* 
locked  up  in  the  place  where  found,  in  the  nature  of  a  distress, 
until  replevied  or  sold;  but  the  same  must  not  be  removed  to 
the  damage  of  the  owner  from  ftuch  place."*  And  as  growing 
com  was  considered  part  of  the  freehold,  it  could  not  be  dis- 
trained at  common  law,  but  by  11  Geo.  11,  c.  19,  s.  8,  the  land- 
lord may  distrain  for  arrears  of  rent,  all  sorts  of  com  and  grass 
hops,  roots,  fruits,  pulse,  or  other  product  whatsoever,  growing 
upon  any  part  of  tfie  estate  demised,  and  may  cut,  carry,  and 
lay  up  the  same  when  ripe,  in  barns  on  the  premises,  or  if  there 
be  no  bam  or  proper  place  on  the  premises,  then  in  any 
other  plaoe  as  near  as  may  be;  and  in  a  convenient  time  ap- 
praise and  dispose  of  the  same  towards  satisfaction  of  the  rent 
aod  expenses;  the  appraisement  to  be  made  when  cut  and 
gathered,  and  not  bejfore.  Sec.  9  provides  that  if  the  tenant 
shall  pay  or  tender  the  arrears  of  rent  and  costs  before  the  com 
is  cut,  the  distress  shall  cease,  &c.  The  words  other  product 
*in  the  above  enactment  have  been  held  to  apply  only  to  other  *801 
product  of  a  nature  similar  to  the  things  specified,  that  is  to 
say,  product  to  which  the  process  of  ripening  and  being  cut, 
gathered,  made  and  laid  up  when  ripe,  is  incidental;  therefore 
trees  aod  shrabs  growing  in  a  nursery  ground  are  not  distrain- 
able within  the  statute.^  Growing  crops  may  be  considered  in 
the  nature  of  goods  and  chattels,  as  they  may  be  distrained  in 
the  same  manner  as  articles  of  the  latter  description.®  But 
vhere  w4.  granted  an  annuity  to  A,  charged  on  certain  premi- 
ses and  empowered  him  to  distrain  for  the  arrears,  and  <<  to 
detain,  manage,  sell  and  dispose  of  the  distresses  in  the  same 
manner  in  all  respects  as  distresses  for  rents  reserved  upon 
leases  for  years,  and  as  if  the  said  annuity  was  a  rent  reserved 
upon  a  lease  for  years;"  the  court  thought  that  these  words  did 
not  empower  the  grantee  to  distrain  growing  crops,  but  only 
conferred  on  him  the  powers  giyenby  2  W.  &  M.  c.  5,  s.  3.* 
Growing  crops^cannot  be  sold  before  they  are-  ripe.*  Where, 
however,  a  landlord  distrained  and  sold  growing  crops  before 


*  Sec.  8,  jNwf,  810,  requires  the  goods  distrained  to  be  sold  at  the  ezpiratioD  of  tr^ 
days,  if  not  repleried.  *'  It  seems  that  under  this  statute  the  landlord  has  no  option, 
Imt  nuttt  sell  at  the  end  of  five  days."  Per  Parke,  B.,  in  Pigott «.  Birtles,  1  M.  & 
Wels;  448. 

^  Clark  V.  Gaskarth,  8  Tannton,  431.  (4  Eng.  C.  L.  154.)  3  Moore,  491,  recog- 
Bised  in  Clarke  «.  CalTert,  3  Moore,  114.     (4  Eng.  C.  L.  273.) 

*  GloTer  V.  Coles,  1  Bing.  6.     (8  Eng.  C.  L.  221.)    7  Moore,  231. 

<  MUler  V.  Green,  in  Error,  2  C.  &  J.  143.    2  Tyr.  1.    8  Bing.  92.     (21  Eng.  C. 
L.  234.)     1  M.  &  Seott,  199. 
«  Owen  9.  Leis^,  3  6.  &  A.  470.    (5  Eng.  C.  L.  346.) 
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they  were  cut,  and  U  appeared  that  they  had  fetched  as  much 
as  if  sold  at  the  proper  time,  and  the  arrears  of  rent  exceeded 
what  they  sold  .or;  it  was  held  in  trover  by  the  tenant  that  he 
was  entit  td  to  nominal  damagc^s  only.^ 

Where  a  sheriff  took  com  in  the  blade  under  a^.^a.,  and 
sold  it  before  the  retit  was  due,  it  was  held  that  he  was  not 
liable  to  account  to  the  landlord  of  the  defendant,  under  the 
statute  8  Anne,  for  rent  accruing  subsequently  to  the  levy  and 
sale,  although  he  had  given  notice,  and  though  the  corn  was 
not  removed  from  the  premises  until  long  afterwards.^ 
*802  *By  56  Geo.  Ill,  c  50,  s.  6,  landlords  are  not  to  distrain  for 
rent  on  purchasers  of  crops  severed  from  the  soil,  or  other 
things  sold  subject  to  husbandry  agreements,  nor  on  stock  or 
implements  employed,  under  the  provisions  of  the  act. 


•SECTION  V. 

IN  WHAT  PXJLCE  A  DISTRESS  SHOULD  BE  MADS. 

A  distress     The  distress  must  in  general  be  made  on  the  premises  out  of 

mnBt  be     which  the  rent  issues;  therefore,  where  there  was  a  demise  of  a 

made  on    ^harf,  together  with  all  ways,  paths,  passages,  easements  and 

m?^""     appurtenances  whatsoever  to  the  said  wharf  belonging;  it  was 

from         held  that  the  landlord  could  not  distrain  ,barges  lying  opposite 

which  the  to  the  wharf  between  high  and  low  water  mark,  and  attached 

rent  ie-      by  ropes  to  the  wharf  although  the  verdict  of  a  jury  found 

l(M*wheii  ^^  ^^^  exclusive  use  of  the  land  between  high  and  low  water 

removed    niark,  as  well  when  covered  with  water  as  when  dry,  was  de- 

to  prevent  mised  as  appurtenant  to  the  wharf,  for  the  accommodation  of 

a  distress,  the  tenants  of  the  wharf;  but  they  also  found  that  the  land 

itself  between  high  and  low  water  mark  was  not  demised. 

**  If,"  said  Lord  Tenterden,  C.  J.,  ^  the  meaning  of  the  finding 

of  the  jury  be  that  the  use,  and  enjoyment  of  the  land  between 

high  and  low  water  mark  passed  as  appurtenant,  that  would 

be  a  mere  privilege  or  easement,  and  the  rent  could  not  issue 

/    out  of  that;  the  landlord,  therefore,  could  not  distrain  there  for 

rent  issuing  out  of  land  in  respect  of  which  the  easement  or 

privilege  had  its  existence.®    If,  however,  the  landlord  enters 

*  Prondlove  v.  Twemlow,  1  G.  &  M.  336.  A  onstom  that  a  tenant  may  leave  his 
away-ffoing^  crop  in  the  barnsi  &c.,  of  the  fann,  for  a  certain  time  after  the  lease  is 
expired,  and  he  has  quitted  the  premises,  is  good;  and  the  landlord  may  distrain  the 
eofn  so  left,  for  rent  in  arrear,  after  six  months  have  expired  from  the  determination  of 
the  term.  Beavan  v.  Delahay,  1  H.  Black.  5.  S.  P.  Lewis  v.  Hams,  1  H.  Black. 
7,  n. 

^  Gwillim  V.  Barker,  1  Price,  974. 

•  Bnszard  v.  Capel,  8  B.  &  C.  141.  (15  Enff.  C.  L.  169.)  3  M.  &  R.  197,  in 
Error.  6  Bing.  150.  (19  Eng.  G.  L.  36.)  3  M.  &  P.  480»  OTermling  S.  C-  4 
~     1. 137.    (13  Eng.  G.  L.  377.)    13  Moore,  339. 
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on  the  premises  to  distrain,  and  he  has  a  yie  v  of  cattle  or  other 
chattels  thereon,  and  the  tenant  removes  them  to  prevent  a 
distress,  the  landlord  may  follow  them  and  distrain  them  out 
of  the  premises;  but  if  the  beasts  gooff  the  land  of  themselres 
before  they  are  seen  by  the  landlord,  he  cannot  distrain  them 
afterwards;^  and  it  is  said  that  if  tfie  owner  drive  beasts 
damage  feasant  out  of  the  soil,  even  with  a  view  to  evade  a 
distress,  they  cannot  be  distrained,  ^because  the  beasts  must  be    *S03 
mrnage  feasant  at  the  time  of  the  distress.** 
}fc  Where  there  are  separate  demises,  there  ought  to  be  sepa- 
rate distresses  on  the  several  premises  subject  to  distinct  rents.® 
Where,  however,  lands  lying  in  different  counties  are  held  Lands  in 
under  one  demise  at.  one  entire  rent,  a  distress  may  be  taken  different 
in  either  county  for  the  whole  r«it  in  arrear,  and  chasing  a  ^^^^^^^ 
distress  over  is  a  continuance  of  the  taking;  but  where  the 
counties  do  not  adjoin,  a  distress  caimot  be  chased  from  one 
coimty  into  the  other.**    If  a  rent-<^harge  issue  out  of  land  in 
the  possession  of  many  tenants,  a  distress  may  be  taken  upon 
the  possession  of  one  for  the  whole  rent,  for  it  issues  out  of 
each  part.*' 


SECTION  VI. 

IN  CASB  OV  yUAUDULJBNT  BEHOVAL. 

Brstat  11  Geo.  II,  c.  19,  s*  1,  <<  if  lessee  for  life,  term  of  If  after  the 
years,  at  will,  or  otherwise,  of  lands  or  tenements,  upon  the  rent  be- 
demise  whereof  any  rents  are  reserved,  shall  fraudulently  or  5**°*^^^- 
clandestinely  carry  off  his  goods  from  such  demised  premises,  be^fraadn- 
to  prevent  a  distress,  the  lessor,  or  any  person  empowered  by  lently  re- 
him,  may,  within  thirty  days  after  carrying  off,  distrain  such  moved  to 
goods,  wherever  found,  for  the  rent  arrear,  and  sell  or  dispose  ?^Z^  * 
of  the  same,  as  if  distrained  on  the  premises/*'  ^^'  j^JJ. 

By  sec  2,  <<  no  landlord  or  other  person,  &c.,  shall  seize  such  lord  may 
goods  or  chattels  which  shall  be  sold,  bond  fide  and  for  a  vaiu-  distrain 
able  consideration,  before  such  seizure  made,  to  any  person  ^^ 
not  privy  to  such  fraud."    By  sec.  8,  "  the  landlord  may  dis-  J^*^^ 
train  any  cattle  or  stock  of  the  tenant  depasturing  on  any  com-  ^^^^ 

•  Co.  Litt.  161,  a.    Per  TindaU  0.  J.,  in  Rand  v.  Vaughan.  0o«|,  804,  n. 

^  Id.  But  it  was  decided  by  Lord  Eldon,  in  Clement «.  Milner,  3  Esp.  95,  that  to 
justify  a  distreas  damage  feoMont^  it  was  sufficient  that  the  distrainer  entered  the  lo€u9 
in  quo  whilst  the  cattle  were  in  it. 

<  Rogers  o.  Birkraire,  S  Stra:  1040. 

'  Walter  v.  Romhall,  1  Lord  Raym.  55.    19  Mod.  76. 

•  1  Roi.  Ah.  671. 

'Thi8,piOTision  is  similar  to  that  of  8  Ann,  c.  14,  s.  2,  which  aatfaoxised  landlords 
to  follow  and  distrain  cattle  within/oe  days  after  the  removal. 
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« 

mon,  appendant  or  appurtenant,  or  any  way  belonging  to  the 
premises  demised." 
*804        **In  order  to  justify  a  landlord  in  acting  under  the  first 

tion  of  this  statute,  the  goods  must  have  been  removed  aft 
the  rent  became  due,  for  if  they  be  removed  at  arty  titne  6tf- 
fore  the  rent  becomes  due,  the  landlord  will  not  be  warranted 
in  distraining  them  off  the  premises.^  The  statute,  however, 
applies  to  all  cases  where  a  landlord  is,  by  the  conduct  of  his 
tenant  in  removing  goods  from  premises  for  which  rent  is  due, 
turned  over  to  the  barren  right  of  bringing  an  action  for  his 
rent.  Where  a  tenant  openly,  and  in  the  face  of  day,  and  \^ith 
/notice  to  his  landlord,  removed  his  goods  without  leaving  suf- 
ficient on  premises  to  satisfy  the  rent  then  due,  and  the  land- 
lord followed  and  distrained  the  goods;  held,  that  although  the 
removal  might  not  be  clandestine,  yet,  if  it  was  fraudulent, 
(which  was  a  question  for  the  jury,)  the  landlord  was  justified 
under  the  statute.^ 
The  re-  ^  The  mere  removal  of  the  goods  is  not  sufScient  to  bring  the 
moTftl  case  within  the  statute.  The  removal  must  be  fraudulent ^ 
STd  V  t  ^'^^^  ^  ^  question  for  the  jury;*  and  it  must  appear  that  suf- 
ficient goods  were  not  left  On  th6  premises  to  meet  the  arrears 
of  rent'(l)  Tlie  statute  applies  to  the  goods  of  the  tenant  only, 
and  not  to  those  of  a  stranger  or  a  lodger;  wherefore,  a  plea 
justifying  the  following  goods  off  the  premises,  and  distraining 
them  for  rent  arrear,  must  show  that  they  were  the  tenant's 
goods.* 

Where  the  assignees  of  a  bankrupt,  who  was  lessee  of  pas- 
ture land,  being  chosen  on  the  8th  of  the  month,  allowed  his 
cows  to  remain  upon  the  demised  premises  till  the  10th,  and 
ordered  them  to  be  milked  there;  held,  that  they  thereby  be- 
came tenants  to  the  lessor,  and  the  cows  being  removed  on  the 
*805  *10th  to  avoid  a  distress  for  arrears  of  rent,  that  he  had  a  right 
to  follow  and  distrain  them.' 

*  Watson  V.  Main,  3  Esp.  16.  Farneaux  o.  Fotheiby,  4  Camp.  136,  where  Lford 
Ellenboroagli,  howeyer,  expressed  some  doubts  whether,  if  the  goods  were  removed 
the  night  before  the  rent  became  due,  the  landlord  miffht  not  follow  them.  The  above 
doctrine,  howeyer,  was  recog^nised  and  acted  on  in  Kand  v.  Vaughan,  1  Bing.  N.  C. 
767.  (87  £ng.  C.  L.  568.)  1  Hodges,  173.  Watts  o.  Thomas,  MS.  Q.  B.  M.  T. 
1837. 

^  Opperman  v.  Smith,  4  D.  &  R.  33.    (16  Eng.  C.  L.  187.) 

«  John  V.  Jenkins,  1  C.  &  M.  327. 

'  Parry  o.  Duncan,  7  Bing.  243.    (20  Eng.  C.  L.  118.)    5  M.  &  P.  19. 

*  Thornton  V.  Adams,  5  M.  &  S.  38.   Postman  «.  Harrell,  6  C.  &  P.  S235.   (85Eiur 
C.  L.  369.) 

'  Welch  0.  Myers,  4  Camp.  368. 

(1)  (Fm/ett  ▼.  &jiiff,  1  Aafamead,  ISO.) 
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SECTION  VII. 

AT  WHAT  TIMS  A  DISTRESS  MAT  BB  TAKXK. 

A  DISTRESS  for  rent  cannot  be  made  at  night,  that  is,  between  A 
sunset  and  sunrise,*  nor  can  it  at  common  law  be  made  until  cannot  be 
the  day  after  the  rent  becomes  due^for  the  rent  is  not  due  until  ^J^^** 
the  last  minute  of  the  natural  day  on  which  it  b  reserved,  |^|^  tb» 
though  strictly  it  is  demandable  and  payable  before  sunset  on  day  after 
that  day>    The  custom  of  a  place,  however,  or  an  agreement  the  rent 
between  the  landlord  and  tenant,  may  empower  the  landlord  ^«comes 
to  distrain  for  it  earlier.  Therefore,  where  a  trader,  after  com-  ^?Jj  JJJ* 
mitting  an  act  of  bankruptcy,  took  a  shop,  and  agreed  to  pay  a  eontraetor 
half-year's  rent  in  advance,  where  by  the  custom  of  the  coun-  custom, 
try,  half  a  year's  rent  became  due  on  the  day  on  which  the 
tenant  entered;  it  was  held,  that  the  landlord,  after  an  assign- 
ment under  the  commission,  and  before  the  year  expired,  might 
distrain  the  goods  on  the  premises  for  half  a  year's  rent.* 

At  oonmion  law  the  landlord  could  not  have  distrained  for  Tbe  land- 
his  rent  after  the  expiration  of  the  term/    But  by  8  Anne,  c.  ^oj^  ^7 
14,  s.  6,  "  any  person,  having  any  rent  in  arrear  upon  any  ^*???" . 
lease  for  life  or  lives,  or  for  yeara  or  at  will,  may  distrain  for  monUia^ 
such  arrears  after  the  determination  of  the  lease;  provided  ter  the  ex- 
such  distress  be  made  within  six  calendar  months  after  the  de-  piratiion  of 
termination  of  such  lease,  and  during  the  continuance  of  such  ^®  ^"^ 
landlord's  title  or  interest,  and  during  the  possession  of  the 
tenant  from  whom  such  arreara  became  due."* 

Although  this  proviso  is  in  terms  confined  to  the  possession 
*of  the  tenant,  yet  it  has  been  held,  that  where  the  tenant  dies  *806 
before  the  term  expires,  and  his  personal  representative  con- 
tinues in  possession  during  the  remainder  and  after  the  expira- 
tion of  the  term,  the  landlord  may  distrain  within  six  calendar 
months  after  the  end  of  the  term,  for  rent  due  at  the  time  when 
the  tenant  died,  as  well  as  for  what  accrued  afterwards.' 

Where  a  landlord  permitted  his  tenant  to  retain  possession 
of  part  of  a  farm  after  the  tenancy  had  expired,  it  was  held, 
that  he  might  distrain  on  that  part  within  six  months  after  the 
expiration  of  the  tenancy.<^  So,  where  part  of  a  tenant's  corn 
remained  in  a  bam  on  the  demised  premises  beyond  six  calen- 

*  1  Inst.  147,  a.  Gilbert  on  Die.  66.  Aldenbnrgh  v.  Peaple,  6  C.  &  P.  313.  (96 
Eng.  C.  L.  361.)  Bat  cattle  damagefuaarU  may  m  distrained  at  night;  for  otherwise 
they  might  escape. 

^  Duppa  V.  Mayo,  1  Saond.  387.  *  Buckley  v.  Taylor,  3  T.  R.  600. 

*  I  Inst.  47,  b. 

*  It  has  been  held  that  this  statote  does  not  apply  to  cases  where  the  tenancy  is  put 
an  end  to  by  the  tenant's  wrongful  disclaimer.  Doe  d.  David  v.  Williams,  7  C.  &  P. 
333.    (33Eng.  C.  L.) 

'  Braithwaite  e.  Cookaey,  1  H.  Bl.  486. 

>  Nuttall  V.  Staunton,  4  B.  &  C.  67.    (10  Eng.  C.  L.  376.)    6  D.  &  R.  166. 
Vol.  IL— 6 
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dar  months,  but  within  the  time  allowed  by  th|e  custom  of  the 
county  for  outgoing  tenants  to  get  in  and  dispose  of  their  crops ; 
it  was  heldy  that  the  landlord  might  distrain  the  corn  on  the 
premis.s.^  So,  where  the  tenant's  remaining  was  by  agree- 
ment^ But  a  termor,  who  lets  to  an  under-tenant,  cannot^ 
after  his  term  has  expired,  enforce  the  continuance  of  the  under- 
tenancy  by  distress,  if  the  under-tenant  refuses  to  acknowledge 
him  as  landlord,  or  pays  him  under  threat  of  distress;  although 
the  under-tenant  still  retain  the  possession.® 
Limita*  By  3  &  4  W.  IV,  c.  27,  s.  2,  no  person  shall  make  an  entry 
tiomi  M  to  (y  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but 
makWa  within  twenty  years  next  after  the  time  at  which  the  right  to 
disiTOM.  niake  such  entry  or  distress,  or  bring  such  action,  shall  have 
first  accrued;  atid  by  sec.  42,  no  arrears  of  rent  or  interest  in 
respect  of  money  chained  upon  or  payable  out  of  any  land  or 
rent  shall  be  recovered  by  distress  or  action,  but  within  six 
years  next  after  the  same  shall  have  become  due,  or  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto^  signed  by  the  person  by  whom 
the  same  was  payable.' 


•807  ♦SECTION  Vin. 

HOW  A  DISTRESS  SHOULD  BE  MADE. 

Aothori^      The  distress  for  rent  should  be  made  by  the  landlord  or  his 

of  a  bailiff  bailiff;  if  by  the  latter  he  should  have  a  warrant  of  distress 

todwtrain.  gigged  by  the  landlord  ;(1)  a  subsequent  assent,  however,  will 

be  as  effectual  as  a  previous  command;  for  <' whenever  a 

specific  appointment  of  an  agent  is  necessary,  a  subsequent 

recognition  of  acts  done  by  him  in  that  capacity  is  better  ev^en 

than  a  previous  authority."*     Where,  in  replevin  against  a 

broker,  it  appeared    that   the  landlord  had   employed   the 

attorney  the  defend  him,  it  was  held  sufficient  evidence  of  the 

broker's  authority  to  distrain,  in  the  absence  of  any  written 

warrant.' 

The  Stat  13  Eklw.  I,  c.  37,  (West.  2,)  which  enacts  that  no 

•  Lewis  «.  Harria,  1  Hen.  Bl.  7,  n.    Beran  v,  Delahay,  id,  5. 

^  Knight  V.  Bennett,  3  Bing.  361.    (13  Eng.  C.  L.  8.)    11  Moore,  399. 

•  Barn  v.  Richardson,  4  Taunt.  730.  *  Z  ii  4  W.IY,  c.  97,  a.  9  &  49. 

•  Per  Beat,  C.  J.,  in  Jones  v.  Bright,  5  Bing.  533.    (15  Eng.  C.  L.  599.)    9  M. 
&  P.  190.    Bro.  Ab.  tit.  TraTerse,  3.    Lamb  9.  Mills,  4  Mod.  378.    11  Mod.  119. 

'  Dancan  «.  Meikleham,  3  C.  &  P.  179.     (14  Eng.  C.  L.  957.)    It  seema  that  an 
infant  cannot  be  a  bailiff.    Cnekson  v.  Winter,  9  M.  &  R.  313. 

(1)  (Bailiff  to  distrain  mar  be  oonalilatpd  by  parol    FranetteuB  y.  Reigart^  4  Watts,  98L 
Need  not  be  a  consUble.     WdU  ? .  Ikrm$h,  3  Penn.  30.) 
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dstress  shall  be  taken  except  by-bailiffs  **  sworn  and  known/' 
does  not  apply  to  distresses  taken  for  rent  in  arrear.* 

If  the  landlord  enter  a  house  and  seize  upon  some  goods  as  What  is  a 
a  distress  in  the  name  of  all  the  goods  in  the  house,  it  will  be  safficient 
snfficient>    Even  a  slight  expression  of  the  landlord's  inten-  •*""*• 
lion  to  make  a  distress  will  be  sufficient.    As  where  a  landlord, 
hearing  a  tenant  and  a  stranger  dispute  about  the  property  of 
an  article  in  the  premises,  declared  that  the  article  should  not 
be  removed  until  his  rent  was  paid,  and  in  the  afternoon  of 
the  same  day  sent  his  broker  to  distrain  for  the  rent;  it  was  ' 
held,  that  the  distress  was  commenced  by  the  declaration  of 
the  landlord  in  the  morning,  and  completed  by  the  entry  of  the 
broker,  and  that  the  landlord  was  entitled  to  an  article  which 
had  been  removed  in  the  mean  time.® 

Where  a  landord's  agent  went  on  the  tenant's  premises, 
walked  round  them,  and  gave  a  written  notice  that  he  had 
distrained  certain  goods  lying  there,  for  rent,  and  that  unless 
the  rent  was  paid  within  five  days  the  goods  would  be  sold, 
and  *^went  away  without  leaving  any  person  in  possession;  it  *808 
was  held  to  be  a  sufficient  seizure  to  give  the  tenant  a  right  of 
action  for  excessive  distress,  and  that  quitting  the  premises 
without  leaving  any  one  in  possession  was  not  an  abandon- 
ment of  the  distress,  as  the  11  G.  II,  c.  19.  s.  10,  gave  the  land* 
lord  power  to  impound,'  or  otherwise  secure  on  the  premises 
goods  distrained  for  rent  in  arrear.' 

A  broker's  man  having  taken  possession  of  property  under 
a  distress  for  rent,  after  remaining  two  days,  left  the  house  in 
a  state  of  great  excitement,  bordering  on  insanity.  The  land- 
lord thinking  that  his  leaving  had  been  procured  by  the  drug- 
ging of  his  liquor  by  the  parties  in  the  house,  but  which  was 
not  proved,  six  days  after  broke  into  the  house  and  took  away 
the  goods,  without  any  previous  demand  of  admission;  held, 
that  he  had  no  right  to  enter  again  after  so  long  a  delay,  and 
that  the  owner  of  the  goods  might  maintain  trover  for  them.* 

In  order  to  make  a  distress,  the  outer  door  cannot  in  ordi-  p**  ®"*®' 
nary  cases  be  broken ;  but  if  the  outer  door  be  open,  the  per-  n^\,^""* 
son  distraining  may  justify  breaking  open  an  inner  door,  or  broken, 
lock,  to  find  any  goods  that  may  be  distrainable.'    It  has  been  but  an  in- 
held  that  trespass  will  not  lie  against  a  landlord  who  occupied  nw  ^oor 
. 'P^y* 

*  Begbie  v.  Hayne,  8  Seott,  193.  3  Bing.  N.  C.  194.  (89  Eng.  C.  L.  878.)  1 
Hod|(ie8,  366. 

^  Dodd  V.  Mocgan,  6  Mod.  815. 

*  Wood  «.  Nonn,  5  Bing.  10.     (15  Eng.  C.  L.  346.)    3  M.  &  P.  87. 

<  Swann  v.  Falmoath,  (Earl  of,)  8  B.  £  C.  456.  (15  Eng.  C.  L.  864.)  3  M.> 
R«  534. 

*  Roaael  v.  Rider.  6  C.  &  P.  416.    (85  Enff.  G.  L.  463.) 

'Browninflrv.  Dann,  B.  N.  P.  81.  In  makinff  a  distress  for  rent,  circamstancea 
nay  ooenr  which  may  Te<|aire  the  presence  of  a  police  officer.  But  to  justify  the  land- 
lord in  calling  him  m,  it  most  he  shown  that  his  presence  was  rendered  necessary 
either  from  threats  of  resistance,  or  the  apprehension  of  violence,  &c.  Skidmore  v. 
Booth,  6  C.  &  P.  777.    (35  Eng.  C.  L.  646.)    Tindal. 
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an  apartment  over  a  mill  demised  to  bis  tenant,  from  which  it 

was  divided  only  by  a  boarded  floor  without  any  ceiling,  for 

taking  up  the  floor  of  his  own  apartment,  and  entering  through 

the  aperture  to  distrain  for  rent.^    And  by  11  Geo.  II,  c.  19, 

When  the  s.  7,  ^  any  place  in  which  goods  or  chattels,  fraudulently   or 

outer  door  clandestinely  conveyed  away,  are  locked  up  or  secured,  so  as  to 

™y  ^     prevent  the  same  from  being  taken  as  a  distress  for  rent  arreax, 

^  ^^      may  be  broken  open  and  entered  in  the  day  time  by  the  party 

distraining;  first  calling  to  his  assistance  the  constable  or  other 

peace  officer  of  the  place  where  the  goods  are  suspected  to  be 

concealed;  and  in  case  of  a  dwelling-house,  oath  being  first 

*809    *made  before  a  justice  of  the  peace  of  a  reasonable  ground  to 

suspect  that  such  goods  are  therein;  and  the  same  may  be 

taken  and  seized  for  the  arrears  of  rent,  as  if  they  had  been  in 

an  open  place." 


open« 


SECTION  IX. 

HOW  A  DISTRESS  SHOULD  BE  DISPOSED  OF. 

I*  PA6K 

8.  SaleofadiBtress.        .        810 

Where  a        1  • — Impounding  a  distress.']  At  common  law  the  party  dis- 
distress     training  goods  might  impound  them  in  any  place  that  he  thought 
•hoald  be  proper.*    But  by  1  &  2  Philip  &  Mary,  c.  12,  s.  1,  no  distress 
mpoimd-  ^£  c^xHe  is  to  be  driven  out  of  the  hundred,  rape,  wapentake, 
or  lathe  where  the  same  is  taken,  except  it  be  to  a  pound  overt, 
within  the  same  shire,  nor  above  three  miles  from  the  place 
where  the  same  is  taken;  nor  impounded  in  several  places, 
whereby  the  owner  may  be  constrained  to  sue  several  replevins, 
on  pain  of  forfeiting  to  the  party  grieved  one  hundred  shillings. 
Costs  of    and  treble  damages;  and  by  sec.  2,  no  person  shall  take  for 
impoand-  keeping  in  pound  or  impounding  any  distress  above  four  pence 
^*  for  any  one  whole  distress;  on  pain  of  forfeiting  five  pounds 

to  the  party  grieved.  It  has  been  held,  under  this  statute,  that 
where  lands  lying  in  two  adjacent  counties  were  let  under  one 
demise,  at  one  entire  rent,  and  the  landlord  distrained  cattle  in 
both  counties  for  rent,  he  might  chase  them  all  into  one  county; 
but  not  so  if  the  counties  were  not  adjoining.®  The  offence 
under  this  statute  for  inipounding  a  distress  in  a  wrong  place, 
or  in  several  places,  is  but  a  single  offence,  though  several  per- 
sons be  concerned,  and  shall  be  satisfied  with  one  forfeiture.^ 
By  11  Geo.  II,  c.  19,  s.  10,  persons  distraining  for  rent  may 

•  Gould  V,  Bradstock,  4  Taunt.  563.  ^  1  Inst.  106. 

•  Walter  v,  Rumball,  1  Lord  Raym.  53.    1  Salk.  247. 

^  Rex  e.  Clarke,  Cowp.  612.    Partridge  «.  Naylor,  Cro.  Eliz.  480. 
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inpound  the  distress  in  any  convenient  part  of  the  land.*  The 
second  section  of  1  ti  2  P.  &  M.  c  )3,  does  not  apply  to  a  dis- 
tress impounded  on  the  premises  pursuant  to  the  latter  statute.^    ' 
At  common  law,  if  living  chattels  were  put  into  a  pound 
'overt,  the  owner  at  his  peril  was  hound  to  sustain  them;  but    *810 
if  put  into  a  private  pound,  the  distrainer  was  bound  at  his  The  yvrtj 
peril  to  supply  them  with  provision.®  But  by  5  &  6  W,  IV,  c.  ^^^'^Ijjl 
5,  the  distrainer  is  in  all  cases,  where  cattle  are  put  into  a  H^l^y 
poand  overt,  as  well  as  covert,  bound  to  supply  them  with  caSle  with 
necessary  provisions,  the  value  of  which  he  may  recover  from  proyisions 
the  owner.    The  distrainer  cannot  work  or  use  the  thing  dis- 
tmioed,  as  he  has  only  the  custody  of  it  as  a  pledge;  he  may, 
however,  milk  cows  and  other  nulch  kine,  because  it  may  be 
necessary  to  their  preservation.^ 

2,^Sale  qf  a  distress.}     The  distress  being  considered  Distress 
merely  as  a  pledge,  could  not  at  common  law  be  sold;  but  by  *^® '^'^ 
2  W.  fc  M.  sess.  1,  c.  5,  8.  2,  it  is  enacted,  « that,  where  any  J^  ^ 
goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and  leMi  leple- 
doe  upon  any  contract,  and  the  tenant  or  owner  of  the  goods  yied. 
shall  not  within  five  days  next  after  such  distress,  and  notice 
thereof^  with  the  cause  of  such  taking  left  at  the  chief  mansion- 
house,  or  other  most  notorious  place  on  the  premises  charged 
vith  the  rent,  replevv  the  same,  the  person  distraining  may, 
vith  the  sheriff  or  under-sheriff  of  the  county,  or  constable  of 
the  hundred,  parish,  or  place,  where  the  distress  is  taken,  cause 
the  distress  to  be  appraised  by  two  sworn  appraisers,  whom 
»ch  sheriff,  Ac,  shall  swear  to  appraise  them  truly,  and  after 
mch  appraisement,  may  sell  the  same  towards  satisfaction  of 
the  rent,  and  the  charges  of  the  distress  and  appraisement, 
leayiog  the  overplus,  if  any,  in  the  hands  of  the  sheriff,  &c.,  for 
the  owner's  use."* 

In  the  notice  of  the  sale  of  a  distress  it  is  not  necessary  to  Nottoe. 
Kt  forth  at  what  time  the  rent  became  due  for  which  the  dis- 
tress *has  been  made,^  nor  need  the  time  of  taking  the  goods  be    *81 1 
fzpressed  therein;  for  a  man  may  distrain  for  one  cause  and 
JQstiff  for  another.'    It  has  been  held,  that  notice  to  the  tenant 
vas  sufficient  under  this  act,  the  sole  object  of  the  statute  being 

*  See  anUf  800. 

^  Child  9.  Chsmberlain,  6  B.  As  Ad.  1049.    (97  Eag.  C.  L.  363.)    3  Ner.  &  M. 

*  I  IbM.  4. 

'  Bac.  Ab.  tit  Diet.  (D.  3.)  A  pound-keeper  is  bound  to  receiTe  every  thing  offered 
to  his  eustody,  and  Lb  not  answerable  whetner  the  thing  was  legally  impounded  or 
^  An  action  of  trespass,  therefore,  will  not  lie  against  him  merely  for  receiving  a 
oittress,  thoof^  the  onfiial  taking  be  tortious;  but  if  he  goes  beyond  his  duty,  and 
Bttents  to  the  trespass,  it  may  be  a  different  case.    Branding  s.  Kent,  Cowp.  476. 

'This  statute  aoes  not  affect  distresses  damage  feaaant,  therefore  thev  remain,  as 
J^ey  were  at  common  law,  mere  pledges,  and  the  sale  of  them  will  make  the  party 
^IstmniDg  a  trespasser  ab  initio.    Dorton  v.  Pickup,  S.  N.  P.  674. 

'  Per  Bailer,  J.,  in  Moss  «.  Gallimore,  Dong.  380. 

'  Crowther  v.  Ramsbottom,  7  T.  R.  654.    Etherton  v.  Pollewell,  1  East,  139. 
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that  the  party  should  have  Dotice;  which  object  was  more 
effectually  attained  by  a  notice  given  to  the  party  himself,  than 
by  a  notice  left  at  the  mansion-house,  or  most  notorious  place 
on  the  prenii5es.*(l) 

If  goods  be  distrained  for  rent  the  landlord  must  wait  five 
whole  days, «.  e,  five  times  twenty-four  hours,  before  he  sells, 
and  if  he  does  not,  he  is  Kable  to  an  action.  Thus,  where  a 
distress  was  made  on  Friday  at  two  p.  m.,  and  the  sale  was  on 
the  following  Wednesday  at  eleven,  a.  m.,  the  sale  was  held  to 
be  wrongful.''(2)  The  landlord  may  remain  a  reasonable  time 
on  the  premises  after  the  expiration  of  the  five  days  for  the 
purpose  of  appraising  and  selling  the  goods  distrained/  But 
where  one  who  entered  under  a  warrant  of  distress  for  rent  in 
arrear,  continued  in  possession  of  the  goods  upon  the  premises 
for  fifteen  days  during  the  last  four  of  which  he  was  removing 
the  goods,  which  were  afterwards  sold  under  the  distress;  held, 
that  he  was  liable  in  trespass  for  continuing  on  the  premises 
and  disturbing  the  plaintiff  in  the  possession  of  his  house  after 
the  time  allowed  by  law.*  The  consent  of  the  tenant,  it  seems, 
will  justify  him  in  remaining  on  the  premises  beyond  the  pro- 
per time.* 

A  tenant  whose  standing  com  and  growing  crops  have  been 
seized  as  a  distress  for  rent  before  they  were  ripe,  cannot  main- 
tain an  action  on  the  case  under  the  above  statute  against  the 
landlord  or  his  bailiffs  for  not  selling  the  same  before  five  days 
*81S    *had  elapsed  after  the  seizure,  as  such  sale  was  altogether 
void.'    The  statute,  though  it  authorises  a  sale  after  five  days, 
does  not  take  away  the  right  to  replevy  after  that  period  if 
the  goods  be  not  sold;  secus  after  the  sale;  for  the  purchaser 
is  entitled  to  retain  the  goods. <^ 
Appraise-      Before  the  goods  distrained  can  be  sold,  they  must  be  ap- 
tbe'ff(K»^8.  P^^^^  ^y  '"'^  sworn  appraiserN,"*  of  whom  the  party  distrain- 

*  Walter  «.  Rumball,  1  Lord  Raym.  53.    13  Mod.  76.    1  Salk.  347. 

^  Harper  «.  Taswell,  6  C.  &  P.  166.  (35  Engr.  C.  L.  336.)  Wallace  v.  Kingr,  l 
H.  Bl.  13. 

*  PiU  V.  Shew,  4  B.  &  A.  308.  (6  Engr.  G.  L.  403.)  But  see  Griffin  «.  Scott,  3 
Stra.  717.  It  seems  that  the  landlord  must  sell  at  the  end  of  five  days.  See  amU^ 
800,  n. 

'  Winterbome  «.  Morgan,  II  East,  395.  And  see  Etherton  «.  Popplewell,  1  East, 
139. 

*  Harrison  v.  Barry,  7  Price,  690.  Fisher  «.  Algar,  8  C.  &  P.  374.  (13  Eng.  C. 
L.  179.) 

'  Owen  V.  Legh,  3  B.  &  A.  470.    (5  Eng.  C.  L.  346.) 

t  Jacob  0.  King,  5  Taant.  451.     (1  Eng.  C.  L.  154.) 

«  3  W.  &  M.  c.  5,  8.  3.  Bishop  v.  Bryant,  6  C.  &  P.  484.  (35  Eng.  C.  L.  500.) 
Tindal.  It  has,  however,  been  held  that  where  the  rent  distrained  for  does  not  exceed 
80i^,  only  one  sworn  appraiser  is  necessary,  since  57  Geo.  Ill,  c.  93.  Fletcher  o. 
Saunders,  6  C.  &;  P.  747.    (35  Eng.  C.  L.  630.)     1  M.  &  Bob.  375.    If  the  tenant, 

(1)  (An  omission  to  give  notice  docs  not  make  the  landlord  a  trespasser.  JITJCinnry  v. 
Jtsaier,  6  Watts,  34.) 

(3)  (If  the  fifth  day  be  Sunday,  the  following  Monday  will  be  estimated  as  the  fith  day. 
ITiCtiiJify  V*  Readtr^  •vjirs.) 
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log  cannot  be  one,  for  be  is  interested  in  the  transaction  A  The 
appraisers  must  be  sworn  before  the  constable  of  the  parish 
vhere  the  distress  is  taken,^  who  must  attend  and  swear  them 
kffore  the  appraisement  is  made.*  A  distress  sold  at  the 
appraised  value  is  intended  to  have  been  sold  at  the  best  price 
since  the  law  relies  upon  the  appraisers  having  been  sworn/ 
It  has,  however^  been  held  on  a  count  for  not  selling  goods  dis- 
trained at  the  best  prices^  that  the  plaintiff  may  give  evidence 
to  show  that  the  goods  were  allowed  to  stand  in  the  rain,  and 
that  they  were  improperly  allotted.*' 

The  expenses  of  levying  a  distress  for  rent  for  less  than  twenty  Ezpensef . 
pounds,  are  regulated  by  57  Geo.  Ill,  c.  93,^  the  second  sec- 
tion of  which  gives  justices  a  summary  jurisdiction  to  admi*  . 
nister  a  remedy  to  parties  aggrieved  by  extortion.    Sect.  6 
provides  that  every  broker  or  other  person  who  shall  make  and 
levy  any  distress  whatsoever,  shall  give  a  copy  of  his  charges 
*ai^  of  all  the  costs  and  charges  of  any  distress  whatsoever,    *813 
signed  by  him  to  the  person  whose  goods  shall  have  been  dis- 
trained, although  the  amount  of  rent  demanded  shall  exceed 
twenty  pounds.    It  has  been  held  under  this  section  that  a 
landlord  who  does  not  interfere  personally  in  the  distress,  is  not 
liable  for  the  neglect  of  the  broker  employed  by  him  to  make 
the  distress  in  not  delivering  a  copy  of  the  charges  of  the  dis- 
tress.^ 


SECTION  X. 

SSCOKD  DISTRESS. 

Br  17  Car.  II,  c  7,  in  all  cases  where  the  value  of  the  cattle  A  secdnd 
distrained  shall  not  be  found  to  be  of  the  full  value  of  the  dlstms 
arrears  distrained  for,  the   party  to  whom  such  arrears  are  °**J  ^ 
due,  his  executors  or  administrators,  may  distrain  again  for  tiiefintbe 
the  said  arrears;  but  a  second  distress  cannot,  it  seems,  be  nottaffi- 
justified,  where  there  is  enough  which  might  have  been  taken  cieou 
upon  the  first,  if  the  distrainer  had  then  thought  proper.i^    If 

to  laye  expense,  leaaests  that  appraisers  may  not  be  called  in,  and  in  conseqaence  the 
broker  who  made  the  seizure  vaiuea  the  foods,  the  tenant  cannot,  in  an  action,  com- 
plain of  that  which  was  done  as  an  irregularity.     Bishop  v.  Bryant,  mtpra, 

*  Westwood  V,  Cowne,  1  Stnu  173.    Andrews  v.  Russell,  B.  N.  P.  81.    Lyon  v* 
Weldon,  6  Moore,  629.    3  Bing.  334.    (9  Eng.  C.  L.  424.) 

^  ATenell  v.  Croker,  M.  &  M.  172.    (22  Enff.  C  L.  281.) 

*  Kenny  «.  May,  1  M.  &  Rob.  56.  '  Walter  v,  Rumball,  1  Lord  Raym.  63. 

*  Poynter  v.  Buckley,  5  C.  &  P.  512.    (24  Eng.  C.  L.  433.) 

'The  7^86.  IV,  c.  17,  extends  the  same  provisions  to  distresses  for  rates  and 
taxes  under  20i!.,  which  the  shore  statute  contains  respecting  distresses  for  rent, 
I  Hart  V.  Leach,  1  Mees.  &  Wels.  560.    2  Gale. 
^  Woodf:  L.  &  Ten.  335. 
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a  man^  however,  seize  for  the  \rhole  sum  that  is  due  to  him, 
and  only  mistake  the  value  of  the  goods  seized,  whidi  may 
be  of  uncertain  or  imaginary  value,  as  pictures,  jewels,  &c., 
there  is  no  reason  why  he  may  not  afterwards  complete  his 
execution  by  making  a  full  seizure.* 

If  the  plaintiff  in  replevin  be  nonsuited,  the  defendant  may 
again  distrain  the  same  goods  for  rent  subsequently  accrued 
previously  to  his  executing  his  reiorno  habendoy  without  waiv- 
ing his  action  against  the  sureties  in  the  bond.^ 

To  a  cognisance  for  rent  in  arrear;  a  plea  in  bar,  that  the 
defendant,  on  a  former  occasion,  made  a  distress  for  the  same 
rent,  and  took  goods  liable  to  distress,  sufficient  to  discharge 
the  rent  in  arrear  and  the  costs  of  the  distress,  and  might 
thereby  have  paid  the  arrears  of  rent,  but  neglected  so  to  do, 
and  wrongfully  made  a  second  distress  for  the  same  rent, 
*814  *was  held  ill  on  special  demurrer,  assigning  for  cause  that  the 
plea  did  not  show  that  the  rent  was  satisfied  by  the  fonner 
distress.* 


toaret- 
cne 


SECTION  XI. 

BXSCOUS  OR  POUND  BREACH. 

What  Rescue  is  the  taking  away  and  setting  at  liberty  again  a 

ffio^nto  distress  taken  for  rent  or  damage  feasant,  after  it  has  been  in 
the  possession  of  the  party  distraining.'  Preventing  a  person 
from  making  a  distress,  is  no  rescue.®  If  cattle  distrained  go 
on  the  premises  of  the  owner  while  being  driven  to  the  pound 
and  he  refuses  to  deliver  them  up  upon  demand  by  the  dis- 
trainer, it  is  a  rescue  in  law.^  But  where  the  plaintiff  dis- 
trained the  defendant's  cattle  damage  feasantj  and  went  to 
apprise  the  defendant,  and  during  his  absence  the  cattle  escaped 
into  the  defendant's  grounds  for  half  an  hour  from  which  the 

Elaintiff,  on  his  return,  drove  them  into  his. own  yard;  it  was 
eld,  that  the  defendant  having  taken  them  from  thence,  it  was 
no  rescue;  for  permitting  the  cattle  to  go  on  the  defendant's 
ground  was  an  abandonment  of  the  distress.' 

If  a  distress  is  taken  without  cause,  as  where  rent  is  not 
due,  the  owner  may  make  rescous  before  the  distress  is  im- 
pounded.    So,  if  the  owner  tender  the  rent  before  distress 

*  Hntchins  «•  Chambers,  1  Bnrr.  579. 
k  Hefford  «.  Alger,  1  Tknnt  318. 

•  Hudd  V.  Rayenor,  5  Moore,  549.    3  B.  ft  B.  603.    (6  Eng.  G.  L.  306.)    Ling- 
hsm  ••  Warren,  3  B.  ft  B.  36.    (6  Eng.  G.  L.  tO.)    4  Moore,  409. 

«  B.N.  P.  84.    1  Inst.  160,  6.    F.N.  B.  101. 

•Id.  'Iln8t.l51. 

t  Knowles  v.  Blake,  5  Bing.  499.    (15  Eng.  C.  L.  517.)    3  M.  ft  P.  314. 
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Bat,  after  the  distress  is  impounded,  the  owner  can- 
M  break  the  pound,  and  take  the  distress  out  of  the  pound; 
Sn  it  is  then  in  the  custody  of  the  law.* 

If  a  haywaid  take  cattle  which  are  straying  in  a  conunon 
or  lane,  and  they  are  rescued  as  he  is  taking  them  to  the 
pound,  this  rescue  is  indictable;  but  if  the  hay  ward  take  cat- 
tle which  are  damage  feasant  in  the  inclosed  land  of  any  pri- 
vate occupier,  the  rescue  of  them  before  they  get  to  the  pound 
is  not  indictable;  as  in  the  latter  case,  till  the  cattle  get  to  the 
*pound,  the  hayward  is  to  be  considered  the  mere  servant  of  the  *81 5 
occupier.* 

At  common  law,  if  any  person  broke  the  pound,  or  any  part 
of  it,  and  took  away  the  cattle,  it  was  deemed  a  breach  of  the 
peace;  besides,  the  distrainer  might  take  the  cattle  again, 
wherever  he  found  them,  and  again  impound  them.*  By  5  & 
6  W.  IV ,  c.  59,  &  5,  any  person  may  enter  a  pound  to  supply 
food  and  nourishment  to  cattle  confmed  therein,  without  being 
liable  to  any  action  or  proceeding  of  any  kind  by  reason  of 
such  entry. 

By  Stat.  2  W.  and  M.,  first  sess.  c.  5,  s.  4,  it  is  enacted,  Remedy 
^'jthat  upon  any  pound  breach,  or  rescous  of  goods  or  chat-  ^^^^*^^^ 
tels  distrained  for  rent,  the  party  grieved  shall,  in  a  special  ac-  ^^J^ 
tion  on  the  case,  for  the  wrong  thereby  sustained,  recover 
treble  damages  and  costs  against  the  offenders,  or  against  the 
owners  of  the  distress,  in  case  the  same.be  afterwards  found 
to  have  come  to  their  use  or  possession.^'    In  the  construction 
of  this  statute,  it  has  been  held,  that  the  word  ^  treble''  refers 
to  the  words  ^  costs,"  as  to  the  word  ^  damages,"  and  conse- 
quently, that  the  costs  shall  be  treble,  as  well  as  the  damages.' 
So  it  has  been  held,  that  a  tender  of  the  rent  after  the  cattle 
were  impounded,  was  no  answer  to  an  action  under  this  sta- 
tute.*   A  plea  of  recaption,  after  a  rescue,  must  aver  that  the 
recaption  was  on  fresh  pursuit.' 


SECTION  xn. 

BSMXnr  FOR  A  WRONGFUL  DISTRESS. 

Where  the  goods  or  chattels  of  a  party  are  wrongfully  dis- 
trained, bis  remedy  is  by  an  action  of  replevin,  or  trespass,  or 
trover  for  the  value;  or  detinue  for  the  thing  itself  distrained; 

'  1  Inst.  47,  h.  160,  h. 

^  Rex  V.  Bradsbaw,  7  C.  &  P.  S33.    (39  Engr.  C.  L.)    Coleridge. 

'  1  Inst.  47,  6.  160, 6.  <  Lawaon  v.  Story,  1  Lord  Raym.  19. 

*  Firth  V.  ParWa,  5  T.  R.  439. 

'  Rich  «.  WooUey,  7  Bing.  661.    (20  Eng.  C.  L.  974.)    6  M.  &  P.  663. 
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or  if  the  goods  taken  be  converted  into  money,  he  may  waive 
the  tort  and  bring  assumpsit  for  money  had  and  received.  The 
most  usual  remedy  for  a  wrongful  distress  is  replevin,  which 
shall  be  consider^  under  a  distinct  head.    Independently  of 
*816    *  these  remedies  for  a  wrongful  distress,  an  action  on  the  case 
lies  where  the  party,  having  a  right  to  distrain,  is  guilty  of  an 
abuse  or  irregularity  in  making  or  disposing  of  the  distress. 
At  common  law,  an  abuse  of  a  distress  made  the  party  dis- 
training a  trespasser  ab  initio.^    But  now,  by  11  6.  II,  c.  19, 
When  a     s.  19,  "  where  any  distress  shall  be  made  for  any  rent  justly 
distrees     due,  and  any  irregularity  or  unlawful  act  shall  be  afterwards 
be  demned  ^^"®  ^^  ^^®  V^xiy  distraining,  or  his  agent;  the  distress  shall 
nnlawfal,  ^'^^  ^  deemed  unlawful,  nor  the  distrainer  a  trespasser  ab 
nor  the  '  initio,  but  the  party  grieved  may  recover  satisfaction  for  the 
party  ma-  special  damage  in  an  action  of  trespass  or  on  the  case,**  at  the 
king  it  a    election  of  the  plaintiff;  and  if  he  recover  he  shall  have  full 
d^n^'  costs."    But  by  s.  20,  **  no  tenant  or  lessee  shall  recover  in 
on  aceoant  ^uch  action,  if  tender  of  amends  has  been  made  before  action 
of  a  defect  brought.''  By  stat.  17  Geo.  II,  c.  38,  s.  8, "  where  any  distress 
or  irregftt-  shall  be  made  for  money  justly  due  for  the  relief  of  the  poor, 
^^^^*       the  distress  shall  not  be  deemed  unlawful,  nor  the  party  mak- 
ing it  a  trespasser,  on  account  of  any  defect  or  want  of  form  in 
the  warrant  of  appointment  of  overseers,  or  in  the  rate  or  as- 
sessment, or  in  the  warrant  of  distress  thereupon;  nor  shall  the 
party  distraining  be  deemed  a  trespasser  ab  initio^  on  account 
of  any  irregularity  which  shall  be  afterwards  done  by  him,  but 
the  party  grieved  may  recover  satisfaction  for  the  special  da- 
mage in  an  action  of  trespass,  or  on  thecase,  with  full  costs;  unless 
tender  of  amends  is  made  before  action  brought." 
Remedy         Though  at  common  law  an  action  lay  for  an  excessive  dis^ 
for  an  ex-  tress,*  yet  a  remedy  by  an  action  on  the  case  is  also  given  by 
^?2J^     the  statute  of  Marlbridge,  52  H.  Ill,  c.  4,  which  provides, 
<'  that  distresses  shall  be  reasonable,  and  that  persons  taking 
*817    ^unreasonable  distresses,  shall  be  grievously  amerced  for  the 
excess  of  such  distresses.    Though  case  is  the  proper  remedy 
for  excessive  distress,*^  it  has  been  held  that  trespass  would 
lie  where  gold  or  silver  was  taken  to  an  excess,  apparent  on  the 
'  face  of  it;  as  where  six  ounces  of  gold  and  100  ounces  of  silver 
were  distrained  for  6*.  Sd.{\)  The  ground  of  that  decision  was, 
that  gold  and  silver  were  of  a  certain  and  known  value;  but  it 


action  on  the  caae;  the  nature  of  the  irregularity 


caae  miffht  be  brought  for  an  irrejrularitj  in  omittinff  to  appraise  the  goods  before 
selling  theniy  and  trespass  for  remaining  in  po8ae88ionl>eyond  the  five  days.    Wioter- 


bonme  «•  Morgan,  11  East,  395,  on/e,  811.    Smith's  Leading  Cases,  66. 
•  9  Inst  107.    Per  Parke,  B.,  in  Pigott «.  Dirties,  3  Gale,  21. 
'  Id.    Starch  «.  Clark,  1  N.  &  M.  6. 

(1)  (See  IT JCnnfy  t.  lUader^  6  Watts,  34.) 
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Tas  said  that  in  all  other  things  of  arbitrary  and  uncertain 
Talae,  the  action  must  be  upon  the  statute.*  If  a  party  dis- 
tmins  a  single  diattel,  far  exceeding  the  amount  of  rent  due, 
he  wiU  not  be  liable  to  an  action  for  excessive  distress,  if  there 
be  not  other  sufficient  distress  on  the  premises.^  It  is  not  for 
every  trifling  excess  that  this  action  will  lie,  it  must  be  dis- 
proportionate to  some  extent;  express  malice,  however,  is  not 
necessary.*  A  landlord  is  not  bound  to  calculate  very  nearly 
the  value  of  the  property  seized,  but  he  must  take  care  that 
some  proportion  is  kept  between  that  and  the  sum  for  which 
he  is  entitled  to  take  it.' 

In  order  to  support  this  action,  the  plaintiff  need  not  prove 
the  precise  amount  of  rent  due,  as  stated  in  the  declaration, 
the  substantial  allegation  being,  that  more  was  distrained  for 
than  was  actually  due.*    Though  the  tenant  tendered  the  rent 
before  distress,  whereby  the  distress  was  rendered  unlawful,  he 
may  abandon  his  action  of  trespass  and  sue  in  case:'  but  tres- 
pass or  case  will  lie  under  such  circumstances.^    A  recovery 
in  replevin  is  a  bar  to  an  action  for  an  excessive  distress.^  **In    *818 
an  action  for  a  vexatious  and  excessive  distress,  the  plaintiff 
having  received  the  taxed  costs  of  his  replevin  on  the  distress, 
vas  held  not  entitled  to  recover  as  damages,  the  extra  costs 
occasioned  to  him  by  the  replevin.^    A  landlord  is  liable  to  Excess  io 
some  damages  in  an  action  on  the  case  for  an  excessive  dis-  seising 
tress,  where  the  excess  consists  wholly  in  seizing  growing  in^wmg 
crops,  the  probable  produce  of  which  is  capable  of  being  esti-  ^"^P** 
mated  at  the  time  of  the  seizure;  but  the  measure  of  damages 
is  not  the  value  of  the  crops,  but  the  inconvenience  and  ex« 
pense  which  the  tenant  sustains  in  being  deprived  of  the  man- 
agement  of  them,  or  which  he  is  put  to  in  procuring  sureties  to 
a  larger  amount  than  he  would  otherwise  have  been  in  reple- 
vying the  cropsJ    The  question  in  such  an  action  is,  what  the 
goods  seized  would  have  sold  for  at  a  brbker's  sale.    If  it  be 
excessive,  the  plaintiff  is  entitled  to  recover  the  fair  value  of 
them."^ 

*  Moor  «.  Mundy,  cited  in  Hntcbins  v.  Chambers,  1  Burr.  590. 

k  Field  V.  MitcheU,  6  Eap.  71.  Avenell  v.  Croker,  M.  &  M.  179.  (93  Eng.  C. 
L.981.)  ^  ^  * 

*  Per  Lord  Ellenboroagh,  C.  J.,  in  Field  «.  Mitchell,  ntpra. 

*  Per  Bayley,  J.,  in  Willoughby  «.  BackhouM,  S  B.  &  C.  833.  (9  Eng.  C.  L. 
356.)  And  see  Sells  «.  Hoare,  1  Bing.  401.  (8  Eng.  C.  L.  359.^  8  Moore,  451. 
It  seems  that  an  action  on  the  case  does  not  lie  against  a  landlord  n>r  distraining  for 
more  than  the  actual  arrears  of  rent,  unless  the  distress  taken  be  of  larger  value  than 
vill  satisfy  the  actual  arrears.    Wilkinson  «.  Terry,  I  M.  &  Rob.  377.    Parke. 

*  Sells  V,  Hoare,  1  Bing.  401.  (S  Eng.  C.  L.  359.)  In  ease  for  an  irreffular  dis- 
tress, it  is  necessary  to  state  correctly  to  whom  the  rent  distrained  for  is  doe;  for  a 
nriance  in  this  respect  is  fatal.  Ireland  v,  Johnson,  1  Bing.  N.  C.  1^3.  (37  Eng. 
C.  L.  341.)    4  M.  a^  Scott,  706. 

'  Branscomb  v.  Bridges,  1  B.  &  C.  145.    (8  Eng.  C.  L.  43.)    3  Stark.  171. 

>  Holland  v.  Bird,  10  Bing.  15.    (35  Enfif.  C.  L.  14.)    3  M.  &  Scott,  363. 

^  Phillips  0.  Berryman,  S.  N.  P.  679.    3  Dong.  386.    (36  Eng.  C.  L.  113.) 

>  Grace  s.  Morgan,  3  Bing,  N.  C.  534.    (39  E^g.  C.  L.  409.)    1  Hodges,  348. 
i  Piggott  V.  BirUes,  1  Mees.  k,  Wels.  441.    3  Gale,  31. 

k  Wdls  9.  Moody,  7  C.  &  P.  59.    (33'Eng.  C.  L.)    Parke. 


818 


DI8THE88. 


[chap. 


Wh^re  a  landlord  distrained  for  more  than  was  due,  and  re* 
moved  the  goods  to  an  auctioneer's,  who,  upon  receiving  notice 
from  the  tenant  not  to  sell,  delivered  back  the  goods;  it  was 
held,  that  as  some  rent  was  due,  the  auctioneer  was  not  liable 
to  the  tenant  in  trover.* 

If  the  situation  of  the  premises  be  strictly  described,  it  must 
be  proved  as  laid.  Where  they  were  stated  to  be  in  the  parish 
of  St  George  the  Mart3nr,  Bloomsbury,  and  were  proved  to  be 
in  the  parish  of  St  George,  Bloomsbury,  the  plaintiff  was 
nonsuited.^  The  broker  who  made  the  distress,  is  a  competent 
witness  for  the  plaintiff,  but  not  for  the  defendant^ 


»  Whitworth  v.  Smith,  1  M.  &  Rob.  193.    5  C.  &  P.  950.    (94  Eng.  C.  L.  304.) 
»  HarriB  v.  Cooke,  9  Moore,  587.    8  Taunt  539.    (4  Ens.  G.  L.  904.) 
•  Field  tr.  MitcbeU,  6  £bp«  78. 
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SECTION  I. 

or  THB  NATURS  OF  AN  ACTION  OF  EJXCTMXNT. 

The  action  of  ejectment  is  a  fictitious  mode  of  legal  pro-  The 
ceeding  by  which  almost  all  titles  to  lands  and  tenements  may  tory  and 
be  tried,  and  possession  obtained  by  the  party  entitled  to  it  "?*"|^^V 
It  is  termed  a  mixed  action,  being  real  in  respect  of  the  lands,  ^^^ 
but  personal  in  respect  of  the  damages  and  costs.    It  is  also 
deemed  a  possessory  action,  because  it  is  founded  on  the  right 
to  the  possession  of  the  premises  in  dispute.*    In  the  earlier 
period  of  our  liistory,  the  only  mode  of  recovering  ther  pos- 
session of  lands  wrongfully  withheld  was  by  a  real  action  or 
writ  of  assize,  which  were  applicable  only  to  freehold  titles, 
estates  for  years  *being  then  considered  only  a  precarious  pos-    *S20 
session,  and  as  not  transferring  to  the. lessee  any  title  to  the 
land;  the  only  remedy  which  a  lessee  had,  in  case  he  was 
wrongfully  ousted  by  the  lessor,  was  by  a  writ  of  covenant  on 
the  breach  of  contract,  whereby  he  was  enabled  to  recover 
his  term  as  well  as  damages,  if  ousted  by  the  lessor;  but  if 
dispossessed   by  any  person  claiming  under  the  lessor,  he 
could  recover  damages  only  from  the  lessor  for  a  breach  of  the 


*  Runnington,  1. 
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covenant,  but  not  the  possession  of  the  land  from  which  he  was 
ousted.* 

As  a  writ  of  covenant  lay  only  between  the  immediate  par- 
ties to  the  grant  if  the  lessee  was  ejected  by  a  stranger,  his 
remedy  was  by  a  writ  of  gectione  firmm,  which  was  a  mere 
personal  action  of  trespass,  whereby  he  was  enabled  to  recover 
damages  only,  the  true  measure  of  which  was  the  mesne  profits 
but  not  the  term,  though  in  such  a  case  the  landlord  himself 
might  recover  the  possession  by  a  real  action.**  In  progress  of 
time,  however,  when  agricultural  interest  became  a  subject  of 
legislative  regard,  a  full  remedy  was  provided  for  the  lessee, 
by  the  introduction  of  the  writ  oi  quare  ejecil  infra  terrninumy 
whereby  the  lessee  was  enabled  to  recover  both  his  term  and 
damages  from  any  person  whatsoever  that  ousted  him.  It  is 
upon  this  writ  that  the  modern  action  of  ejectment  is  founded.* 
The  precise  period  when  this  remedy  was  adopted  is  not  satis- 
fiictorily  ascertained,  but  all  the  authorities  agree  that  it  was 
between  the  year  1455,  in  the  reign  of  Hen.  VI,  and  1499,  in 
the  reign  of  Hen.  VII.**  "  The  action  of  ejectment,*'  said  Lord 
Mansfield,  C.  J.,  <'  is  the  creature  of  Westminster  Hall,  intro  - 
duced  within  time  of  memory,  and  moulded  gradually  into  a 
course  of  practice  by  the  rules  of  the  courts."* 

As  originally  a  term  for  years  only  could  be  recovered  in  an 
action  of  ejectment,  in  order  to  convert  it  into  a  method  of 
trying  freehold  titles,  it  was  necessary  that  a  term  should  be 
created.  To  obtain  that  requisite,  the  party  claiming  a  right 
to  the  possession  entered  upon  the  premises  in  dispute,  and 
*821  *there  sealed  a  lease  for  years,  which  he  delivered  to  another 
person  who  accompanied  him.  An  actual  entry  was  necessary, 
for,  according  to  the  old  law,  it  would  be  maintenance  if  a  per- 
son not  in  possession  conveyed  a  title  to  another.  The  lessee 
having  acquired  a  right  to  the  possession  by  means  of  the  lease, 
remained  upon  the  land,  and  then  the  person  who  came  next 
upon  the  freehold  amrno  poftsidendij  or  by  accident  or  by 
agreement  beforehand,  was  accounted  an  ejector  of  the  lessee, 
and  a  trespasser  on  his  possession.  An  action  of  ejectment 
was  then  commenced  against  the  person  in  possessi;)n  or  the 
party  so  entering,  who  was  denominated  the  casual  ejector. 
But  as  the  person  in  possession  might  thus  be  deprived  of  his 
lands  without  having  any  opportunity  of  defending  his  title, 
when  the  action  was  instituted  against  any  other  person  than 
himself,  it  was  made  a  standing  rule  of  court,  that  the  plaintiff 
should  not  proceed  against  the  casual  ejector  without  serving 
the  party  in  possession  with  notice  of  the  proceedings  or  a  copy 


*3  Bl.  Com.  900.    Adams  on  Ejectment,  3. 
k  Id,    Runnington,  13. 

*  Adams,  7.    Runnington,  13.    Fairclaim  d.  Fowler  «.  Gower,  i  BL  3€0.    See  3 
Borr.  1396. 
'  Runnington,  14.    Adams,  9.    3  Bl.  Com.  807. 
*ln  FainSaim  d.  Fowler  s.  •Shamtlde,  3  Burr.  1393. 
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of  the  decdaration.  The  party  in  possession  haYine  received 
such  notice,  might,  upon  application  to  the  court,  defend  the 
sait  in  the  name  of  the  casual  ejector,  if  he  thought  propler, 
and  if  he  neglected  to  do  so,  the  suit  proceeded  against  the 
casual  ejector.  When  the  cause  came  on  to  be  tried,  the  plain- 
tiff was  obliged  to  prove  the  lessor's  title,  since  his  own 
depended  upon  it.  He  was  also  obliged  to  prove  the  lease, 
his  own  entry  on  the  premises,  and  his  ouster  by  the  defend- 
ant. The  claimant's  title  was  thus  indirectly  determined.  In 
form  an  ejectment  has  been  not  inaptly  described,  **  an  ingeni- 
ous fiction  for  the  trial  of  title  to  the  possession  of  lands;  it 
appears  as  a  trick  between  two  to  dispossess  a  third  by  a  sham 
suit  and  judgment,  an  artifice  which  would  be  highly  crimi- 
nal, unless  the  court  converted  it  into  a  fair  trial  with  the  pro- 
per party- *'» 

The  proceedings  in  ejectment  continued  to  be  conducted  in 
the  manner  above  described  until  the  time  of  Lord  Chief  Jus- 
tice Rolle,  who  presided  in  the  court  of  vpper  bench,  so  called 
during  the  protectorate,  by  whom  a  new  method  was  invented 
*of  trying  titles  by  ejectment,  without  resorting  to  the  trouble-  *S22 
some,  and  sometimes  inconvenient  formalities  which  attended 
the  actual  making  of  the  /e//««,  entry  and  ousier,^  By  the  new 
method,  the  suit  is  conducted  in  f  ctitious  names,  and  all  the 
prelinunaries  required  by  the  ancient  practice  are  feigned,  for 
no  lease  is  sealed,  no  entry  or  ouster  is  actually  made;  the 
process  consists  entirely  of  a  string  of  legal  fictions. 

The  following  is  a  brief  outline  of  the  present  system.    v7., 
the  party  claiming  title,  delivers  to  B.,  the  party  in  possession, 
a  declaration,  in  which  C.  is  plaintiff  and  Z>.  defendant,  both 
fictitious  persons,  and  in  which  il  is  stated  that  a  lease  for  a 
term  of  years  of  the  premises  \ii  question  had  been  made  by 
the  party  claiming  the  title  to  C.,  who  entered  by  virtue  of  the 
demise,  and  was  afterwards,  and  during  the.  term,  ousted  by 
/>.,  the  defendant,  who  is  termed  the  casual  ejector.     To  this 
declaration  a  notice  is  annexed  in  the  name  of  />.,  directed  to 
jB.,  the  party  in  possession,  informing  him  of  the  action  being 
brought  by  C.  and  advising  him  to  apply  to  the  court  for  per- 
mission to  defend  his  title;  otherwise  that  he  (Z>.)  having  no 
title,  will  suffer  judgment  to  go  by  default  against  him,  whereby 
B  will  be  turned  out  of4)is  possession.    If,  upon  the  receipt  of 
the  declaration,  B,  does  not  apply  to  the  court  within  a  limited 
time  for  permission  to  be  rpade  defendant,  he  is  supposed  to 
have  no  tirle  to  the  premises;  and  upon  an  affidavit  that  regular 
notice  has  been  served  upon  him,  the  court  will  order  judgment 
to  be  entered  up  against  Z>.,  the  casual  ejector,  and  possession 
of  the  lands  will  be  given  to  •/?.,  the  claimant,  by  the  sheriff. 
If^  however,  B.  applies  pursuant  to  the  notice,  for  permission 


*  Per  Lord  Mansfield,  C.  J.,  in  Fairelaim  d.  Fouler  v.  Sbamtitle,  3  Bur.  1894. 
*k  Style's  Prac.  Reg.  106.  3  Bl.  Com.  SOS. 
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to  defend  the  action,  the  court  will  allow  him,  upon  condition 
that  he  enter  into  a  rule  of  court,  which  is  called  the  consent 
rukj  by  which  he  undertimes  to  confess  at  the  trial,  the  lease^ 
entry  and  ouster  which  we  have  seen  are  merely  feigned  in 
the  proceedings,  to  have  been  regularly  made,  and  to  rely 
solely  on  the  merits  of  his  title;  and,  lest  at  the  trial  he 
should  break  his  engagement,  another  condition  is  also  added, 
*&S3  *that  in  such  case  he  shall  pay  the  costs  of  the  suit,  and 
shall  allow  judgqaent  to  be  entered,  against  2>.,  the  casual 
ejector. 

This  rule  having  been  entered  into,  the  declaration  is  altered 
by  making  B.  the  defendant  instead  of  Z>.,  and  the  case  pro- 
ceeds to  trial  in  the  same  manner  as  other  actions.  If  «4f.,  the 
party  claiming,  makes  out  his  title,  judgment  is  given  for  C, 
the  nominal  plaintiff,  and  a  writ  is  directed  in  his  name  to  the 
sheriff  to  deliver  possession;  but  if  B.  does  not  appear  at  the 
trial  and  confess  lease,  entry,  and  ouster,  pursuant  to  his  under- 
taking, C.  must  be  nonsuited  for  want  of  proving  these  requi- 
sites; but  judgment  will  in  the  end  be  entered  for  him  against 
2).,  the  casual  ejector,  for  the  condition  upon  which  B.  was 
permitted  to  defend  being  broken,  C,  the  plaintiff,  is  put  in  the 
same  situation  as  if  there  had  been  no  appearance.  But  though 
judgment  is  entered  up  against  Z>.,  the  casual  ejector,  execu- 
tion will  be  stayed  if,  after  default  made  by  the  tenant,  the 
landlord,  applies  to  be  made  defendant,  and  enters  into  the 
usual  rule.* 


SECTION  n. 

VOR  WHAT  THINGS  AN  SJECTMENT  WILL  LIB. 

For  what  An  ejectment  will  lie  for  all  kinds  of  corporeal  hereditaments, 
b""^T^  or  for  any  thing  whereon  an  entry  can  be  made,  and  of  which 
desorip-  ^^  sheriff  can  deliver  possession.  But  it  is  not  in  general  sus- 
tion  eject-  tainable  for  the  recovery  of  property,  which  in  legal  considera- 
ment  wiU  tion  is  not  tangible,  as  for  an  advowson,rent,  common  in  gross, 
lie.  or  other  incorporeal  hereditament;  it  is  however  for  tithes, 

Sefor^ro-  ^^"g*^  ®°  incorporeal  hereditament.^  It  is  said,  generally, 
petty  not  ^^^  ^^^  description  of  the  premises  in  dispute  must  be  .mffi- 
tangible,    ciently  certain,  but  no  determinate  rule  is  laid  down  as  to  the 

degree  of  certainty  required.  Formerly  it  was  considered  an 
*824    *estabhshed  principle  that  the  description  should  be  so  certain 

as  to  enable  the  sheriff  exactly  to  know,  without  any  informa- 


*  11  O.  n,  c.  19.    3  Biitr.  1396. 

^  B^  33  Hen.  VIII,  c^  7.    3  Bl.  Com.  906.    3  Sannd.  304,  n.    13  B.  N.  P.  99. 

Rnnnington,  131,  et  aeq. 
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m  from  the  plaintiff,  of  what  to  deliver  possession.*  This 
rule,  however,  has  long  since  ceased  to  prevail.  The  same  de- 
gree of  certainty  that  was  formerly  required  is  not  now  neces* 
sary.  The  practice  is  for  the  sheriff  to  deliver  possession  of 
the  premises  recovered  according  to  the  directions  of  the  plain- 
tiff, who  therein  acts  at  his  peril.^ 

An  ejectment  may  be  sustained  for  an  orchard^  because  it  is  By  what 
a  word  of  certain  signification,  and  the  sheriff  may  with  cer-  ^Jescrip- 
tainty  deliver  it  in  execution.  So,  for  a  stable  and  a  cottage,  or  **°°* 
for  one  cartilage  and  a  garden.®    So,  for  a  house;**  or  a  cham- 
ber in  the  middle  story  of  a  house.®    It  has  been  held,  that  it 
vould  not  lie  for  a  kitchen;  for  though  the  word  be  well  un- 
derstood in  common  parlance,  yet,  as  any  chamber  in  the  house 
may  be  applied  to  that  use,  it  is  not  sufficiently  certain;  besides, 
the  kitchen  may  be  changed  between  judgment  and  execution;''  « 

nor  will  it  he  for  a  c/ofe,  because  that  is  of  uncertain  extent; 
nor  (of  B,  piece  of  land;  nor  for  the  fourth  part  of  a  meadow, 
without  setting  forth  the  particular  contents  or  number  of 
acres.s  But  ejectment  for  a  close  called  />.,  containing  three 
acres  of  land^  was  held  good.*»  An  ejectment  will  lie  for  corn- 
mills,  without  saying  of  what  kind,  whether  wind-mills  or 
water-mills.^  So,  it  will  lie  for  a  church,  if  demanded  by  the 
name  of  a  mes^age^  So,  for  a  certam  place  called  the  vestry, 
mZ}> 

An  ejectment  will  not  lie  for  a  tenement j  because  many  in- 
corporeal ^hereditaments  are  included  in  that  appellation;'  nor  .*8a5 
for  ^  a  messuage  or  tenement,'^  for  the  signification  of  the  word 
'tenement"  being  more  extensive  than  that  of  the  word  mes- 
suage, it  is  not  sufficiently  certain  what  is  intended  to  be  d^- 
mand^d;*"  not  for  a  messuage  and  tenement.''  But  where  in 
ejectment  for  "  a  messuage  aftd  tenement"  a  verdict  was  en- 
tered generally,  the  court  permitted  the  plaintiff  (pending  a 
rule  nisi  to  arrest  the  judgment)  to  enter  the  verdict  according 

'  Bindover  «.  Sindercome,  2  Lord  Raym.  1470.    Runningrton,  139. 
^Id.    Cottin^ham  v.  King,  1  Burr.  633.    Connor  v.  West,  5  Burr.  2673. 
'  Wright  v.  Wheatley,  Cro.  Eliz.  854.    Rcy^ton  v.  Eccleston,  Cro.  Jac.  654.    Lady 
Dacre'g  Case,  1  Lev.  68.    Runnington,  140. 

*  Royston  v.  Eccleston,  nipra, 

*  Rawson  v»  Maynard,  Cro.  £liz.  386.    Sallivane  v.  Seagrave,  Stra,  695.    3  Wils. 

'Ford  V.  Leake,  Noy,  109.  RnnniDgton,  141.  It  is  clear,  however, that  ejectment 
wouM  lie  ibr  a  kiiehen  at  the  present  day. 

s  Id,  Samera  Case,  11  Co.  55.  Knigbt  v.  Syms,  1  Nalk.  254.  Pemble  v.  Stem, 
1  Lev.  213. 

^  Wykes  v.  Sparrow,  Cro.  Jac.  425.    Massey  0.  Rice,  Cowp.  349. 

i  Fitzgerald  v.  Marshall,  1  Mod.  90.  i  Hillingsworth  r.  Brewster,  1  Salk.  5}ft6. 

k  Hutchinson  o.  Puller,  3  liOV.  96. 

^  Goodtitle  v.  Walton,  2  Stra.  834.  Copleston  v.  Pipes,  1  Lord  Raym.  191.  Adams, 
•o, 

»  Ashworth  0.  Stanley,  Styl.  364.  Wood  v.  Payne,  Cro.  Eliz.  186.  Goodright  d. 
Welsh  V.  Flood,  3  Wils.  23. 

"  Doe  d.  Dradshaw  v.  Plowman,  1  East,  441,  overraling  Doe  d.  Stewart  0.  Dentos, 
l.T.R.  11. 

Vol.  IL— 7 
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to  the  judges'  notes  for  the  messoage  only^  and  lliat,  without 
releasing  the  damages;*  for  it  is  a  settled  rule  that  if  the  same 
oount  contains  two  demands  or  complaints,  for  one  of  which 
the  action  lies  and  not  for  the  other,  all  the  datoages  shall  be 
referred  to  the  good  cause  of  action,  although  it  would  be  other* 
wise  if  they  were  in  separate  counts.^  Ejectment  will  not  lie 
for  a  *^  tin-bound/'  for  it  is  a  mere  easement  and  gives  no  pos- 
session of  the  surface/ 

But  an  ejectment  will  lie  for  <^  a  messuage  or  tenement"  with 
other  words  expressing  its  meaning,  as  a  messuage  or  tenement 
called  the  Black  Swauj  for  the  addition  reduces  it  to  the  cer- 
tainty of  a  dWelling-house.*'  So,  for  a  messuage  or  bui^gage, 
fi>r  both  signify  the  same  thing  in  a  borough.*  An  ejectment 
will  lie  for  a  boilery  of  salt  j  although  by  the  grant  of  a  boilery 
of  salt  the  grantee  is  only  entitled  to  a  certain  proportion  of 
the  number  of  buckets  of  salt  water  drawn  out  of  a  particular 
salt  water  well,  for  by  the  grant  of  a  boilery  of  salt,  the  soil 
shall  pass,  inasmuch  as  it  is  the  whole  profit  of  the  soil/  So, 
for  a  coal  mine;  for  though  a  man  may  have  a  right  to  the 
mine  without  any  title  to  tlie  soil,  yet  the  mine  being  fixed  in 
a  certain  place,  the  sheriff  has  a  certain  thing  before  him  of 
*826  which  *he  can  deliver  possession.^  But  when  a  grant  of  mines 
operates  only  as  a  license  to  work  mines  within  a  certain  dis- 
trict during  the  term,  a  party  cannot  maintain  ejectment  in  re- 
spect of  mines  within  the  district  which  he  has  not  opened,  or 
which  having  opened  he  has  abandoned.^  An  ejectment  will 
lie  for  di  fishery/,*  though  it  was  fonnerly  considered  otherwise^ 
Ejectment  will  lie  for  a  pool  or  pit  of  water,  for  those  words 
comprehend  both  land  and  water>  But  it  will  not  lie  for  a 
watercourse  or  rivulet,  unless  the  land  through  which  it  flows 
belong  to  the  claimant,  in  which  case  it  may  be  declared  upon 
as  so  many  acres  of  land  covered  with  water.'  So,  -it  will  lie 
by  the  owner  of  the  soil  for  land  which  is  part  of  the  king's 
highway;  his  recovery  of  it,  however,  will  be  subject  to  the 

J>ubliceasement°>  So,  it  will  lie  for  the  first  grass  or  aftermath, 
or  the  grantee  is  entitled  to  all  the  profits  of  the  land  for  the 
time  being."  So,  it  will  lie  for  the  pasture  of  a  hundred  shecp,^ 

•  Goodtitle  d.  Wright «.  Otway,  3  East,  357. 

k  Doe  d.  Laurie  v.  Dyball,  8  B.  &  C*  71.    (15  Eng.  C.  L.  154.)    1  Moor  &  P- 
3M>.    (17  Enff.  G.  L.  184.)    9  M.  &  Ry.  184. 
<  Doe  d.  FJmooth  (Earl  of)  v.  Alderson,  1  Gale,  441.    1  Mees.  He  Web.  910. 

•  Burbury  v.  Yeomana,  1  Sid.  S95.    Ranninffton,  144.    Adama*  96. 

•  Id,    Danvera  v.  Wellington,  Hard.  173.    Kocheater  v,  Rickhouae,  Pop.  903. 
'  Smith  9.  Barrett,  Sid.  iSl.    1  Lev.  114.    Co.  Litt.  4.    Adama,  19. 

« Id,    Corny n  v.  Kineto,  Cro.  Jac.  150.    Not,  191. 
k  Doe  d.  Hanley  v.  Wood,  9  B.  &  A.  794.    Crolcer  v,  Fothergill,  id.  659. 
I  Per  Aahhnrat,  J.,  in  R.  «.  Arieaford,  1  T.  R.  358. 

i  Moline^ux  o.  Molineaux,  Cro.  Jac.  144.    Herbert  v.  Laughlyn,  Cro.  Car.  489. 
.    <t  Co.  Litt.  5.    Challenor  0.  Thomas,  YeW.  143. 
tid.  >  Goodtitle  d.  Cheater  «.  Alker,  1  Burr.  133. 

•  Ward  V.  Petifer,  .Cro.  Car.  369.    R.  v.  Stoke,  9  T.  R.  451. 

•  Anon.  9  Dal.  95. 
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md  for  the  herbage;  because  the  grantee  has  an  interest  in  the 
nil*  But  not  for  pannage,  because  it  is  only  the  mast  which 
fiilis  from  the  trees  and  not  part  of  the  soil  itself> 

In  ejectment  for  kind  the  partieular  species  should  be  men- 
tioQed  in  the  description,  whether  pashire,  meadow^  &c.,  be- 
cause land,  in  its  legal  acceptation,  signifies  only  arable  land.* 
An  ejectment  for  ten  acres  of  underwood:^  fifty  acres  of  gorze 
and  furze f  fifty  acres  of  moor  and  marsh;*' ten  acres  of  pease,Jf 
has  been  held  sufficient. 

Lands  will  be  sufficiently  described  by  terms  used  in  the  dis- 
trict •or  county  in  which  they  are  situate.    Thus,  ejectment    "827 
will  lie  for  the  recovery  of  "  five  acres  of  alder  carr,'*  in  Nor-  By  what 
folk,  because  alder  carr  is  a  term  well  known  in  that  county,  ^««5rip- 
signifjring  land  covered  with  alders.*    So,  for  a  beast  gate  in    °°* 
Suflfolk,'  and  for  cattle  gates  in  Yorkshire.^  So,  for  a  township^ 
for  a  kneaue  for  so  many  acres  of  hog^  or  of  movntain,  in 
Ireland,  the  word  mountain  in  that  country  being  rather  a  de- 
scription of  quality  than  the  situation  of  the  land.''    So,  an 
ejectment  for  fifty  «*  messuages,  one  hundred  acres  of  land  in 
all  those  one  moiety  or  full  half  of  the  town  and  lands  of  C.;'^ 
was  held  sufficiently  certain.*    But  ejectment  will  not  lie  in 
England  for  so  many  a^res  of  mountain  or  of  waste,  because 
both  wstste  and  mountain  comprehend,  in  England,  many  sorts 
of  land."* 

Ejectment  will  lie  for  a  mauor;  or  a  moiety  of  a  manor 
generally,  without  any  description  of  the  number  of  acres  or 
species  of  land  contained  therein;  but  it  is  more  safe  to  de- 
scribe the  quantity  and  species  of  the  land."  So,  it  will  lie  for 
a  rectory,  consisting  of  church,  glebe-lands  and  tithes,  on  the 
principle  that  it  resembles  a  manor.  Where  a  partj^'  was  pre- 
sented to  a  rectory,  in  consideration  of  his  having  given  a  bond 
to  resign  in  favor  of  a  particular  person  at  the  request  of  the 
patron;  and  was  instituted  and  inducted;  and  sitch  bond  was 
held  to  be  void  on  the  ground  that  it  was  simoniacal,  and  the 
king  then  presented  ^.  B,,  and  he  was  instituted  and  inducted; 
held,  that  he  might  maintain  ejectment  for  the  rectory  against 
the  person  who  had  been  simoniacally  presented,  because  the 
chuidi  was  void;  but  if  it  had  been  full  quare  impedii  was 
the  proper  remedy." 

It  has  been  held  that  ejectment  will  lie  for  tithes  to  get  into 


■  Wheeler  v.  Toulson,  Hard.  330. 

^  Pemble  v.  Steme,  1  Lev.  3t9.     1  Sid.  416. 

*  Maasey  o.  Rice,  Oowp.  346.    Savel's  case,  11  Co.  55. 

'  Wanen  v.  Wakeley,  2  Roll.  489.  •  Fitzgerald  0.  Marshall,  1  Mod.  90. 

'  Connor  v.  West,  5  Barr.  2672.'  i  Odinarsall  r.  Jackson,  1  Brown,  149. 

^  Barnes  «.  Paterson,  2  Strl.  1063.  *  BennHis:ton  «.  GoodtHle,  id,  1084. 

i  Metcalf  V.  Roe,  Cas.  temp.  Hard.  167.     Cottingham  v..  King,  1  Burr.  623. 
k  Rnnnington,  147. 
1  Coyne  v,  Bartley,  1  Alcock  &  Napier,  310. 

■  Hancock  v.  Price,  Hard.  57.  °  Adams,  59.    Hems  v.  Stroud,  Latch  CI. 

•  Doe  d.  Watson  v.  Fletcher,  8  B.  &  C.  25.    (15  Eng.  C.  L.  151.) 
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the  receipt  of  the  profits  of  a  benefice,  although  there  is  no 
•828  *glebe-laud.*  In  ejectment  for  tithes,  the  particular  species  of- 
tithe  demanded  should  be  specified  in  the  declaration,  as  of  hay, 
wheat,  &c.,  or  the  description  will  be  bad  for  uncertainty.**  But 
it  is  not  necessary  to  specify  the  quantity  of  each  species;  it 
will  be  sufficient  to  say  "  of  certain  tithes  of  hay,  corn,"  &c.* 
A  common  appendant  or  appurtenant  may  be  recovered  in 
ejectment  brought  for  the  lands  to  which  it  is  appendant  or 
appurtenant,  provided  such  right  of  common  be  mentioned  in 
the  description  of  the  prenjises;  because  he  who  has  possession 
of  the  land  has  also  possession  of  the  common,  and  the  sheriff 
by  giving  possession  of  the  one  executes  the  writ  as  to  the 
other.** 
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Theplain-  1. — The  plaintiff  must  have  a  legal  title ^  and  a  right  of 
tiff  must  entry, ']  As  the  party  in  possession  of  property  is  presumed 
5r^  title  ^^  ^®  ^^^  owner  until  the  contrary  appears,  the  claimant  iii 
ami  the  '  ejectment  must  show  a  good  title  in  himself;  he  cannot  found 
right  of  his  claim  on  the  weakness  of  that  of  the  defendant;  for  posses- 
posses-  sion  gives  the  defendant  a  right  against  every  man  who  cannot 
Ji^"'*ful*  establish  a  good  title/(l)  The  pfaintiff  must  be  clothed  with 
demise  ^  ^^^®  '®8^'  ^*^*®  ^^  ^'^^  lands  in  dispute/  An  equitable  title  will 
laid.  not  avail  :{2)  so  fixed  and  immutable  is  this  principle,  that  a 

trustee  may  maintain  ejectment  against  his  own  cestui  que 
trusty's  and  an  unsatisfied  term  outstanding  in  trustees  will  bar 


*  Doe  d.  Moore  v.  Ramsden,  Harr.  Land.  &  Ten.  755. 
k  Adams,  39.     Harper^s  case,  11  Co.  25.     1  Roll.  65. 

*  Jnon.  Dyer,  116. 

*  Newman  v.  Holdmyfast,  1  Stra.  54.    Baker  v.  Rose,  Cas.  temp.  Hard.  127. 

*  Roe  d.  Haldane  v.  Harvey,  4  Burr.  2484. 

'  Doe  d.  Da  Costa  v,  Wharton,  8  T.  R.  2.     Goodtitle  d.  Jones  e.  Jones,  7  T.  R. 
43,  47.     Doe  d.  Blake  v.  Luxton,  6  T.  R.  289. 
(  Roe  d.  Read  v.  Read,  8  T.  R.  118. 

(1)  {Medley  ▼.  WUliama,  7  Gill  Sl  Johnii.  61.) 

(2)  ftSjcctment  may  be  maintained  in  Pennsylvania  on  an  equitable  title,  there  beinjir  no 
Court  of  Chancery  in  that  }<tate,  and  the  commim  Inw  courts  being  governed  by  eqnilj  prin- 
ciples.   1  Wharton's  Dig.  Titles,  Equity  and  Ejectment,) 
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the  recovery  of  •the  heir  at  law,  even  though  he  claims  only 
sdbject  lo  the  charge." 

An  assignment,  by  way  of  mortgage,  of  copyhold  premises 
by  a  common  law  conveyance  of  lease  and  release,  and  not  by 
any  surrender  to  the  lord  according  to  the  custom  of  the  manor, 
does  not  confer  on  the  mortgagee  a  sufficient  title  to  maintain 
ejectment  even  against  the  mortgagor,  for  he  has  only  an 
tqxtilabie  interest  in  the  premises.** 

Independently  of  having  the  legal  title,  the  claimant  must 
also  have  the  right  of  possession,  or  in  "other  words  he  must 
have  a  right  of  entry  on  the  land,  at  the  time  of  the  demise, 
laid  in  the  declaration;  for  though  an  actual  entry  is  not  now 
necessary,  as  it  was  formerly,  in  order  to  enable  the  lessor  of 
the  plaintiff  to  maintain  the  action,  still  the  principles  of  the 
action  remain  the  same,  and  a  right  to  make  an  entry  continues 
to  be  requisite.*  If,  however,  he  be  entided  to  the  possession 
at  the  time  of  the  demise  laid,  it  will  be  sufficient,  though  it  be 
devested  before  trial.** 

2. — How  a  right  of  entry  may  be  barred.']    The  plaintiff, 
we  liave  seen,  must  have  a  legal  title,  a  right  of  possession  or 
entry,  in  order  to  maintain  an  action  of  ejectment.     It  is  ob- 
servable that  there  are  three  ways  whereby  a  right  of  entry  or  How  a 
possession  may  be  destroyed,  without  affecting  the  title  to  the  ri^t  of 
property,  except  as  to  the  remedy:  first,  by  discontinuance;  P?®**«* 
secondly,  by  descent  cast;  and  thirdly,  by  the  statute  of  limita-  Je  loST^ 
tions. 

First.    A  discontinuance  of  an  estate  signifies  such  an  aliena-  Discon- 
tion  made  or  suffered  by  any  person  seised  of  an  estate  tail,  or  tinuanoe, 
in  autre  droit  in  things  which  He  in  livery,  as  takes  away  the 
entry  of  the  person  entitled  after  the  death  of  the  alienor;  as  if 
a  tenant  in  tail  makes  a  larger  estate  of  the  land  than  he  is 
entitled  to  do,  as  a  feoffment  in  fee  simple,  or  for  the  life  of 
the  feoffee  or  in  tail,  all  which  are  beyond  his  power  to  make;       , 
although  the  entry  of  the  feoffee  is  lawful  during  the  life  of  the  . 
feoffor,  yet  if  he  retain  the  possession  after  the  death  of  the 
feoffor,  it  is  a  discontinuance  of  the  estate;  and  neither  the 
heirs  in  tail,  nor  they  in  remainder  or  reversion  expectant  on 
the  determination  of  the  estate  tail,  can  enter  or  take  possession 
of  the  lands  so  alienated.* 

•Secondly.  Descents  which  take  away  entries  are  where  *830 
any  one  seised  by  any  means  whatsoever,  of  the  inheritance  of  Descent 
a  corporeal  hereditament  dies,  whereby  the  same  descends  to  ®**** 

*  Doe  d.  Hodson  v.  Staple,  3  T.  R.  684.  A  contrary  principle,  however,  formerly 
preraled.  See  Doe  d.  Bristowe  v.  Peggr,  1  T.  R.  759.  B.?^.  P.  110.  And  other 
cases  coUected  in  Adams  on  Ejectment,  §3. 

»  Doe  d.  North  v.  Webber,  3  Bing.  N.  C.  929.    (39  Eng.  C.  L.) 

*  Adams,  11,33. 

'  Doe  d.  Morgan  v,  Bluek,  3  Camp.  447. 

*  3  Bl.  Com.  171.  Rnoninston,  45.  Adams,  35;  to  which  the  reader  u  refenvd 
for  further  elucidation  of  the  doctrine  of  continuance. 
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his  heir;  in  this  case,  however  feeble  the  right  of  the  ancestor 
might  be,  the  entry  of  any  other  person  who  claims  title  to  the 
freehold  is  taken  away,  and  he  cannot  recover  possession 
against  the  heir  by  this  summary  method,  but  is  driven  to  his 
action  to  gain  a  legal  seisin  of  the  estate;  and  this,  first,  be- 
cause the  heir  comes  to  the  estate  by  act  of  the  law,  not  by  his 
own  act;  the  law  therefore  protects  his  title,  and  will  not  suffer 
his  possession  to  be  devested,  till  the  claimant  hath  proved  a 
4>etter  right.*  It  would  be  foreign  to  the  design  of  this  work, 
to  enter  more  fully  into  the  doctrine  of  descent;  the  reader  who 
is  desirous  of  being  better  informed  on  that  subject,  may  ad- 
vantageously consult  the  authorities  referred  to  in  the  note. 

By  the  3  &  4  W.  IV,  c.  27.  s.  39,  "  no  descent  cast,  discon- 
tinuance,  or  warranty  which  may  happen  or  be  made  after  31st 
December  1833,  shall  toll  or  defeat  any  right  of  entry  or  action 
for  the  recovery  of  land." 
Statute  of  Thirdly.  A  right  of  entry  may  be  barred  by  the  statute  of 
Limita-  limitations.  The  21  Jac.  I,c.  16.  s.  1,  enacts,  "that  no  person 
shall  make  any  entry  upon  any  lands,  &c.,  but  within  twenty 
years  after  his  right  and  title  shall  first  descend  or  accrue;  and 
in  default  thereof,  such  person  and  his  heir  shall  be  utterly  dis- 
abled from  such  entry."  Sec.  2.  contains  the  usual  savings  for 
<<  infants,  feme-coverts,  insane  persons,"  &c. 

The  3  &  4  W.  IV,  c.  27,  s.  3,  enacts,  "  that  no  person  shall 
make  an  entry,  or  bfing  an  action  to  recover  any  land  or  rent, 
but  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  shall  have  accrued,"  &c.^ 
♦831  Neither  the  king*  nor  ecclesiastical  persons  are  within  these 
enactments.^  But  with  these  exceptions  the  statute  applies  to 
all  persons  capable  of  a  right  to  enter.  Therefore,  whenever 
the  defendant  or  the  parties  under  whom  he  claims,  has  had 
an  adverse  possession  for  twenty  years,  the  plaintiff  cannot  re- 
cover in  this  form  of  action,  unless  he  was  prevented  from  pro- 
secuting his  claim  earlier  by  reason  of  some  of  the  disabilities 
allowed  by  the  statute. 

Thepot-  3, —  JVkat  constitutes  adverse  possession  so  as  to  bar  a 
ttustlbe  ^S^^  ofentry,']  The  twenty  years'  possession  in  order  to  bar 
adverae.     ^^^  claimant's  right  of  entry,  must  be  adverse  to  his  title.  What 

•  3  fil.  Com.  176.  Co.  Lilt  237.  RunningtoD,  50.  Adams,  41.  In  the  latter 
work  it  is  stated  that  it  is  scarcely  possible  to  suggest  a  case  in  which  tlie  doctrine  of 
descent  cast  can  be  now  so  applied  as  to  prevent  a  claimant  from  maintaining  eject- 
ment, as  from  the  principles  ot  disseisin  at  election  he  may  always  lay  his  demise  in 
#!•  time  ik  the  ancestor,  and  elect  not  to  be  disseised. 

k  JScie  title  ''  Statute  of  Limitations,"  pwL 

*  But  by  9  Geo.  Ill,  c.  16,  the  king  is  barred,  unless  he  claim  within  sixty  years 
after  his  title  shall  have  aoomed. 

'  An  adverse  possession  for  twenty  years  has  been  held  to  be  a  bar  only  to  the  same 
inenmbent  who  submitted  to  the  possession,  but  not  to  his  successor.  Runcorn  v. 
P<iie  d.  Cooper,  6  B.  4c  C.  696.  (Id  Eng.  C.  L.  359.)  But  see  3  &  4  W.  IV,  c.  27, 
•••99etseq./ioi<. 
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eonstitutes  an  adverse  bolding  it  is  not  easy  to  define;  but  ' 

vheDerer  the  parties  claim  under  the  same  title,  or  when  the 
poeseaaion  of  one  party  is  consistent  with  the  title  of  the  other, 
or  when  the  claimant  has  never  in  contemplation  of  law  been 
oat  of  possession,  and  when  the  party  in  possession  has  ac- 
knowledged the  title  of  the  party  claiming,  an  adverse  posses- 
sion will  be  negatived,  so  as  to  prevent  the  operation  of  the 
statute  of  limitations.  ( 1 ) 

As  if  a  man  seised  of  certain  land  in  fee  have  issue  two  sons.  Where  the 
and  die  seised,  and  the  younger  son  enter  by  abatement  into  ?^^^ 
the  land;  the  statute  will  not  operate  against  the  elder  son;  for  ^^^^^"^ 
when  the  younger  son  so  abated  into  the  land,  after  the  death  of  ^^j^^  ^^^ 
his  father,  before  any  entry  made  by  the  elder  son,  the  law  in-  the  p<^ 
tends  that  he  entered  claiming  as  heir  to  his  father,  by  which  title  seseioB  is 
the  elder  son  also  claims.*  So,  w^here  the  defendant  made  title  "^^  *^ 
under  the  sister  of  the  lessor  of  the  plaintiff,  and  proved  that 
she  had  enjoyed  the  estate  above  twenty  years,  and  that  he 
had  entered  as  heir  to  her;  tbe  court  would  not  regard  it,  be- 
cause her  possession,  being  construed  to  be  by  courtesy  and 
not  to  make  a  disherison,  was  by  license  to  preserve  the  pos- 
session of  her  brother,  and,  therefore,  not  within  the  statute; 
but  if  the  brother  had  ever  been  in  actual  possession,  and  ous- 
ted by  *his  sister,  it  would  have  been  otherwise;  for  then  the    *832 
entry  could  not  possibly  be  construed  to  be  to  preserve  his  pos- 
session.^   But  now  by  3  &  4  W.  IV,  c.  27,  s.  13,  **  when  a 
younger  brother  or  other  relation  of  the  person  entitled  as  heir 
to  the  possession,  or  receipts  of  the  profit  of  any  land,  or  to  the 
receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt 
thereof,  such  possession  or  receipt  shall  not  be  deemed  to  be 
tbe  possession  or  receipt  of  or  by  the  person  entitled  as  heir." 

If  a  man  have  a  good  title  to  the  possession  of  a  copyhold.  Where 
as  tenant  by  the  curtesy,  by  the  custom  of  the  manor,  his  pos-  poseee- 
session  of  the  copyhold  after  his  wife's  death  will  be  referred  sio^.i" 
to  that,  and  not  to  any  adverse  title;  though  he  were  admitted  *^<'"**»*®"* 

*  Co.  Litt  8.  396.    Adams,  47. 

^  Id,  B.  N.  P.  108.  Co.  Litt  343,  b.  And  see  Doe  d.  Draper  v.  Lawley,  3  N. 
&  M .  331;  ^38  Eng.  C.  L.  400;)  where  it  was  held  that  in  ejectment,  it  was  no  an- 
swer to  a  pnma  facie  title  from  twenty  years*  possession,  that  such  possession  was  in 
continaation  of  that  of  a  sister,  who  entered  by  abatement  into  the  land  to  which  her 
elder  brother  (whose  issue  was  alive)  was  entiUed  as  heir,  and  who  died  more  than 
twenty  years  before  the  ejectment  was  brooght 

(1)  (For  the  American  cases  on  the  gubject  of  adverse  possession,  s^  M^CaU  ▼.  IVsfly,  3 
Watts,  70.  Jonet  ?.  Porter,  3  Peiin.  R.  134.  Lodge  ▼.  FatUrwrn,  3  Watts,  77.  App  v.  Drew. 
hacXt  3  Rawle,  305,  MackentiU  v.  Savoy,  17  Serg.  &  R.  104.  Sweeney  v.  RTCulloch^  3  Watts, 
345.   WMuMtm  v.  BeU,  3  Penn.  163.  Mopkim  t.  Rohitwom^S  Watts, 205.  Jaekaon  v.  FrenA^ 

3  Weod,  337.  Jackion  ? .  JMraettis,  3  Wend.  357.  JaekwH  v.  BrUton,  4  Wcnd.507.  Jack- 
mm  ▼.  Warford^  7  Wend.  62.  Jaek$on  v,  Oltz,  8  Wend.  440.  Living$ton  v.  Feru  Iron  Co* 
9  Wend.  523.  Sharp  v.  Brandon,  15  Wend.  597.  Bogardus  v.  Trinity  Church,  4  Paijjfo, 
178.  Owynn  v.  Jones,  2  Gill  &  Johns.  173.  Miller  ^i,  M'Inttfre,  6  Peters,  61.  Green,  j. 
Leuet  ef  Neal,  6  Peters,  991.    J>ss^e  of  Ewing  t.  BumeU,  11  Peters,  41.    Hapgood  v.  Burt, 

4  Verm.  155.    Leaeh  v.  Wood*,  14  Pick.  461.) 
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with  the    after  his  wife's  death  to  hold  to  him  pursuant  to  the  settlement, 
title  of  the  As  where  by  a  marriage  settlement,  a  copyhold  estate  of  the 
claimant,   ^j^^  ^^^g  limited  to  the  use  of  the  survivor  in  fee,  but  no  sur- 
•dverae.     render  was  made  to  the  use  of  the  settlement,  and  aftej  the 
death  of  the  wife,  the  husband  was  admitted  to  the  lands, 
pursuant  to  the  equitable  title  acquired  by  the  settlement;  it 
was  held  that  his  possession  being  consistent  with  the  title  of 
the  heir  at  law,  the  latter  might  bring  ejectment  against  the 
devisee  of  the  husband,  within  twenty  years  after  the  husband's 
death,  though  more  than  twenty  years  after  the  death  of  the 
wife;  but  if  the  husband  had  no  other  title  than  the  admission, 
twenty  years'  possession  by  him  would  have  barred  the  heir.* 
Poaaes-     And  though  one  third  of  the  copyhold  had  been  settled  many 
•*<>»  ^^      years  before  upon  a  third  person  for  life,  but  no  surrender 
huS?       having  been  made  to  the  trustees  under  the  settlement,  the 
legal  estate  had  remained  in  the  heirs  of  the  tenant  last  seised 
and  admitted,  and  the  steward  of  the  manor  appointed  by  the 
heir  at  law  and  her  husband  had,  in  his  accounts,  after  the 
*833    wife's  death,  (which  was  evidence  of  his  having  *done  the 
same  in  her  lifetime,)  for  above  twenty  years  back,  debited 
himself  with  the  receipt  of  two^thirds  of  the  rent  for  the  hus- 
band on  account  of  his  wife,  and  the  remaining  one-third  for 
such  other  person  claiming  under  the  settletnenr;  yet  such  pay- 
ment to  the  latter  must  be  taken  to  have  been  made  by  the 
consent  of  the  person  entitled  at  law  to  the  whole,  so  as  to  do 
away  the  notion  of  an  adverse  possession  by  the  husband  of 
that  one-third,  distinct « from  his  possession  of  the  other  two- 
thirds,  as  tenant  by  the  curtesy  after  his  wife's  death  in  answer 
to  a  claim  by  the  heir  at  law  of  the  wife  against  the  devisee  of 
the  husband  who  set  up  an  adverse  possession  for  above  twen- 
ty years  after  the  wife's  death.* 

So  where  M,y  being  seiised  in  fee  of  an  undivided  moiety  of 
an  estate,  by  her  will,  made  many  years  before  her  death,  de- 
vised tlie  same  to  her  nephew  and  two  nieces,  as  tenants  in 
common;  one  of  her  nieces  having  died  in  her  lifetime,  leaving 
an  infant  daughter,  M  by  another  will,  but  which  she  never 
executed,  devised  the  estate  to  her  nephew,  her  surviving 
niece,  and  that  infant;  upon  the  death  of  M.  her  nephew  and 
surviving  niece  by  deed  covenanted  to  carry  her  unexecuted 
will  into  effect,  and  to  convey  one  third  of  the  estate  to  a  trus- 
tee, to  convey  to  the  infant  when  she  reached  twenty-one,  or 
to  her  issue,  if  she  died  before  twenty-one  leaving  any,  or 
otherwise  to  themselves  again;  but  no  conveyance  was  ever 
executed  in  pursuance  of  the  deed.  The  infant  died  under  age 
and  without  issue,  but  the  rents  were  received  by  her  trustee 
for  her  use  during  her  life.     In  ejectment  by  the  devisee  of  the 

^    '  Doe  d.  Milner  v.  Brightwen,  10  Eaat,  583.    The  poaaeasion  of  a  widow  in  right 
of  dower  ia  not  adrerae.    Doe  d.  Hickman  v.  Haslewood,  1  Nev.  &  Perr,  352. 
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nefb&w,  brought  above  twenty  years  after  the  death  of  the 
nephew,  but  within  twenty  years  after  the  death  of  the  infant; 
it  was  held,  that  the  adverse  possession  began  only  after  the 
latter  event,  and,  therefore,  that  the  action  was  maintainable.* 

But  there  can  be  no  general  occupancy  of  copyhold  proper- 
ty, nor  a  special  occupancy,  but  by  custom,  or  by  the  designa- 
tion of  a  special  occupant  in  the  lord's  grant.  Therefore,  where 
a  copyhold  estate  was  granted  to  *d.  for  her  own  life  and  the 
life  of  B,y  with  a  grant  of  the  reversion  to  C  for  other  lives, 
and  «^.  *devised  the  estate  to  B.,  who  kept  possession  for  more  *8d4 
than  twenty  yedrs;  held,  that  C.'s  right  of  possession  attached 
on  the  death  of  t^.,  and  as  no  claim  had  been  made  within 
twenty  years,  an  ejectment  for  the  premises  was  barred  by  the 
statute  of  limitations.^ 

Where  a  lease  for  years,  determinable  on  lives,  was  granted 
in  1732,  and  in  1784  the  same  lessor  granted  a  similar  lease  of 
the  same  premises  to  another  lessee,  who  always  afterwards 
paid  rent;  but  another  person,  who  was  in  possession  at  the 
granting  of  the  second  lease,  claimed  to  be  entitled  to  the  es- 
tate, on  the  ground  that  one  of  the  lives  in  the  first  lease  was 
in  existence,  and  continued  to  hold  it  until  his  death  in  ISll; 
held,  that  he  had  no  adverse  possession  to  give  him  the  free- 
hold. Held,  also,  that  his  widow,  who  continued  to  hold  after 
his  death  in  the  same  manner  until  she  died  in  1827,  had  only 
a  claim  on  the  continuation  of  the  estate  which  her  husband 
had,  and  therefore  acquired  no  right  by  adverse  possession.® 

The  payment  of  interest  on  a  mortgage  will  prevent  the  Posaea- 
statute  from  running  against  a  mortgagee.*    Where  •/?.  mort-  «<»  of 
gaged  his  premises  in  fee  lo  A,  with  a  proviso  for  redemption  ™or*fiW* 
on  payment  of  the  mortgage  money  on  a  given  day ;  but  jJ.  payment* 
continued  in  possession  until  his  death,  after  which  C.,  his  son  of  interest 
and  heir,  and  his  widow,  continued  in  possession  until  the 
death  of  the  latter,  when  C,  conveyed  the  premises  in  fee  to 
/>.,  who  levied  a  fine  with  proclamations  and  entered  into  pos- 
session. On  an  ejectment  being  brought  by  £.,  the  heir-at-law 
of  B,y  the  original  mortgagee,  and  a  special  verdict  found  as  a 
fact  the  non-payment  of  the  mortgage  debt  on  the  given  day, 
without  finding  either  an  adverse  possession  by  wf.  or  his  heir, 
or  that  interest  had  been  paid  upon  the  mortgage  money  by 
the  mortgagor;  held,  that  though  there  had  been  a  lapse  of 
thirty-seven  years  since  default  in  payment  of  the  principal,  the 
statute  of  limitations  was  no  bar  to  the  ejectment,  and  conse- 
quently that  the  mortgagee  was  not  precluded  thereby;  for  the 
inference  from  the  finding  of  the  Jury  was,  that  the  occupation 

*  Doe  d.  ColcloQgh  v,  Hulse,  5  D.  &  R.  659.    3  B.  &  C.  757.    (10  Eng.  C.  L. 

»  Doe  d.  Foster  v.  Scott,  7  D.  &  R.  190.    4  B.  &  G.  706.    (10  Eng.  C.  L.  443.) 

*  Rex  V.  Axbridge,  1  Hair.  &  Woll.  74.    4  N.  &  M.  477.    (29  Eng.  C.  L.  160.) 
'  Hatcher  «.  Fineux,  Lord  Raym.  740. 
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must  have  *been  with  the  consent  of  the  mortgagee,  and  con- 
sequently that  the  possession  could  not  be  adverse.*  ' 

So  where  an  estate  was  contracted  to  be  sold,  and  the  vendee 
paid  part  of  the  purchase-money,  and  entered  into  possession 
without  a  conveyance,  paying  interest  on  the  remainder  of  the 
purchase-money  from  time  to  time;  held,  that  his  possession 
was  not  adverse,  and  that,  after  twenty  years,  an  ejectment 
might  be  brought;  for  the  payment  of  interest  was  evidence  to 
show  that  he  remained  in  possession  by  the  owner's  permis- 
sion.'* 
Posses-         The  cestui  que  trust  is  considered  as  tenant  at  wOl  to  the 
sionof  the  trustee;*  therefore  the  possession  of  the  former  is  not  adverse 
^^  ^^   to  the  title  of  the  latter.*(I)    Where  the  rents,  issues,  and  pro- 
fits of  a  trust  estate  were  received  by  the  cestui  que  trust  for 
more  than  twenty  years  after  the  creation  of  the  trust,  without 
any  interference  of  the  trustees,  such  possession,  &c,  being  con- 
sistent with,  and  secured  to  the  cestui  que  trust  by  the  terms 
of  the  trust-deed,  the  receipt  was  held  not  to  be  adverse  to  the 
title  of  the  trustees,  so  as  to  bar  their  ejectment  against  the 
grantees  of  the  cestui  que  trust  brought  after  the  twenty  years.' 
Indeed  it  is  said  that  the  statute  will  never  operate  between 
trustee  and  cestui  qtie  trusty  except  in  very  particular  cases; 
although  it  seems  that  if  a  cestui  que  trust  sell  or  devise  the 
estate  and  the  vendee  or  devisee  obtain  possession  of  the  title- 
deeds  and  enter,  and  cb  no  act  recognising  the  trustee's  title, 
the  statute  will  operate  from  the  time  of  such  entry.' 
Eneroach-      It  was.  formerly  considered  doubtful  whether  an  encroach- 
ment upon  ment  upon  the  waste  adjoining  to  the  demised  premises  by  a 
^l^        leasee,  and  uninterrupted  possession  thereof  by  him  for  twenty 
years,  should  give  him  a  possessory  right  thereto,  or  whether 
he  should  be  deemed  to  have  enclosed  the  waste,  in  right  of  the 
demised  premises  for  the  benefit  of  the  lessor  after  the  expira- 
*836    tion  *of  the  term,  i^    But  it  appears  from  modern  decisions,  that 
such  an  encroachment  would  be  for  the  benefit  of  his  landlord, 
unless  it  appear  clearly  from  some  act  done  at  the  time,  that 
the  tenant  intended  to  make  the  encroachment  for  his  own 


*  Hall  «.  Doe  d.  Surtees,  1  D.  &  R.  340.    5  B.  It  A.  687.    (7  Eng.  C.  L.  839.) 

^  Doe  d.  Milbum  v.  Edgar,  1  Hodges,  437.  3  Ping.  N.  C.  496.  (29  Eng.  C.  L. 
403.) 

*  Gree  v*  Rolle,  Lord  Raym.  716. 

'  Smith  d.  Denoison  v.  lung,  16  East,  383. 

*  Keane  d.  Lord  Byron  v.  Deardon,  8  East,  5M8. 

'  Sugden's  Vendors  &  Purchasers,  341.    Adams,  61. 

(  Doe  d.  Colcloagh  v.  MulUner,  1  Esp.  460.  Creaeh  o.  Wilmot,  3  Tannt  160,  (ts 
fioOs.)  Doe  d.  Challnor  v.  Davies,  1  Esp.  461.  Bryan  d.  Child  v.  Winwood,  1  Tauot 
306. 

(1)  (Nor  is  the  ponemion  of  the  tnistee  adverse  to  the  eeatvy  que  tnist  In  general,  lbs 
statute  of  limitatioDfl  has  no  operation  in  cases  of  fraud  or  trust,  as  it  takes  eflect  only  from 
the  discovery  of  the  fraud  and  the  cesser  of  the  trust.  Wi$ner  v.  Ogden^  4  Wash.  C.  C  Rep. 
631.  Walker  v.  WaUter,  16  Serg.  St.  R.  319.  Lyon  ▼.  Marclay,  1  Watts,  375.  Rv*h  v. 
Burr,  1  Watts,  130.  Comtfrys  v.  Carley,  3  Watts,  380.  Green  v.  Johnson^  3  Gilt  &  John*- 
389.    Payne  ▼.  AaOaiosy,  3  Verm.  313.) 
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bfflefit,  and  not  to  bold  it  as  he  held  the  farm.*  Primdfaeitj 
erexy  inclosure  made  by  a  tenant  adjoining  the  demised  pre- 
mises is  presumed  to  be  made  by  him  for  the  benefit  of  the 
iandloid;  but  this  presumption  may  be  rebutted  by  evidence. 
If  a  lessee  inclose  land  which  is  near  the  demised  premises,  as 
being  part  of  the  premises  comprised  in  his  lease,  this  is  not  an 
adverse  possession  against  his  landlord;  and  a  twenty  years' 
possession  by  him  will  not  enable  him  to  retain  possession  of 
the  inclosed  land  against  his  landlord.^  Such  possession,  how- 
ever, will  be  adverse  to  the  rights  of  the  commouersj  and  to  the 
lord  himself,  except  as  landlord,  at  the  expiration  of  the  lease.* 

Though  twenty  years'  possession  will  give  a  good  title  A  permis- 
against  the  lord,  if  it  be  taken  and  held  in  defiance  of  him,  yet  sive  pos- 
if  it  be  originally  taken  by  his  permission,  or  if  at  any  subse-  ^^^ 
quent  period,  an  acknowledgement  had  been  made  (though  it  lands  can- 
were  one  hundred  years  since)  that  the  premises  had  been  oc-  not  be 
cupied  by  his  permis^on,  the  statute  will  not  run  against  him,  deemed 
for  the  possession  of  a  tenant  at  will,  for  ever  so  many  years  is  •dvewe, 
no  disseisin."^  Therefore,  where  a  cottager  occupied  a  piece  of 
land  inclosed  from  the  waste  on  the  side  of  a  turnpike  road  for 
more  than  thirty  years,  without  paying  rent,  and  at  the  end  of 
that  time  paid  sixpence  rent  on  four  several  occasions  to  the 
ovnersofthe  adjoining  land;  held,  that  this  was  conclusive 
evidence  of  a  permissive  occupation  only,  so  as  to  maintain 
ejectment*    So,  where  a  .cottage  standing  in  the  corner  of  a 
roeadow,  (belonging  to  the  lord  of  the  manor,]  but  separated 
from  it  and  from  a  high  road  by  a  hedge,  had  been  occupied 
for  about  *twenty  years  without  any  payment  of  rent;  the  lord    'SS? 
then  demanded  possession,  which  was  reluctantly  given,  and 
the  occupier  was  told  that  if  he  were  allowed  to  resume  pos- 
session it  would  only  be  during  pleasure;  iie  did  resume  and 
kept  possession  for  fifteen  years  more  and  never  paid  any  rent; 
held,  that  the  possession  was  not  necessarily  adverse,  and  that 
the  jury  were  warranted  in  presuming  that  it  had  commenced 
by  the  permission  of  the  lord' 

Where  an  inclosure  of  waste  lands  had  been  made  on  a  AdTerse 
manor  belonging  to  the  crown,  which  was  held  for  twenty-  Ppsaee- 
three  years  without  payment  of  rent  or  other  acknowledge-  J!^^g^    • 
ment;  the  manor  was  sold  in  fee  by  certain  commissioners,  by  JSb  crown, 
virtue  of  57  Geo.  Id,  c.  97,  to  the  lessor  of  the  plaintiff,  who 
brought  an  ejectment  to  recover  the  inclosure;  held,  that  he 
was  not  entitled  to  recover,  for  after  twenty  years'  adverse 
possession  the  defendant  was  protected  even  again3t  the  crown 


•  Doe  d.  Lewis  v.  Reee,  6  C.  &  P.  610.    (26  Enf^.  O.  L.  66r.)    Parke, 

■*  Doe  d.  Donraren  «.  Williams,  7  C.  Ac  P.  332.    (32  Eng.  G.  L.)     Coleridge. 
«  Cieaeh  «.  Wilmot,  2  Taunt.  160,  (t»  fwtU.) 

*  B.  N.  P.  104. 

-  Doe  d.  Jackson  v.  Wilkinson,  5  D.  &  R.  273.    3  B.  &  C.  413.    (10  Eng.  C.  L. 
135 
'  Doe  d.  ThompsoB  «.  Clark,  8  B*  d(  C.  717.    (15  Bug.  C.  L.  331.) 
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kself,  until  a  judgment  in  intrusion;  and  the  lessor  of  the  plain- 
tiff could  not  be  in  a  better,  or  in  a  more  &vorable  condition; 
than  the  crown." 
When  ad-      Adverse  possession  will  also  be  negatived  whenever  the 
Terse  pos-  party  (Jlaimiu^  has  never  in  contemplation  of  law  been  out  of 
®^.?'^°      possession.     Fgrraerly  the  possession  of  one  jomt  tenant,  par- 
gatiyed.     cener,  or  tenant  in  common,  was  primd  facie  the  possession  of 
his  companion;  therefore  the  possession  of  one  could  not  be 
considered  as  adverse  to  the  title  of  the  other;**  unless  it  was 
attended  with  circumstances  indicative  of  an  adverse  intent,  or 
Actual       from  which  an  actual  ouster  might  be  inferred;  thus,  thirty-six 
ouster  by   years  sole  and  uninterrupted  possession  by  one  tenant  in  com- 
aco-tenaot  ^^q^^^  without  any  account  to,  or  demand  made,  or  claim  set  up, 
by  his  companion,  was  held  a  sufficient  ground  for  a  jury  to 
presume  an  actual  ouster  of  the  co-tenant.®    So  where  upon 
demand  by  'the  co-tenant  of  his  moiety,  the  other  refused  to 
pay,  and  denied  his  title,  saying  he  claimed  the  whole  and 
*838    "would  not  pay,  and  continued  in  possession,  such  possession 
was  deemed  adverse,  and  ouster  enough.^    And  in  like  man- 
ner, where  there  were  two  joint  tenants  of  a  lease  for  years, 
and  one  bade  the  other  go  out  of  the  house,  and  he  went  out 
accordingly,  this  was  held  to  be  an  actual  ouster.® 

Upon  the  same  principle,  although  the  entry  of  one  was, 
generally  speaking,  the  entry  of  both,  yet  if  he  enter  claiming 
the  whole  to  himself,  it  would  be  an  entry  adverse  to  his  com- 
panipn.'  But  where  there  was  no  circumstance  to  induce  a 
supposition  of  an  actual  ouster,  but  a  bare  perception  of  the 
profits  by  one  tenant  in  common  for  twenty-six  years,  the  pos- 
session was  held  not  to  be  adverse.*?  And  where  a  tenant  in 
Leyying  a  common  levied  a  fine  of  the  whole  premises,  and  afterwards 
*"*•  '  took  all  the  rents  and  profits  for  four  or  five  years,  but  it  did 
not  appear  that  he  held  adversely  at  the  time  of  levying  the 
fine,  it  was  held  that  such  fine  and  receipt  were  not  suflScient 
evidence  of  an  ouster  of  his  companion.**  But  where  there 
were  several  coparceners,  and  one  who  was  in  actual  posses- 
Feoffment  sion  executed  a  feofi'ment  to  a  stranger  of  the  whole  premises; 
it  was  held  to  oust  the  other  coparceners.'  Where  an  estate 
descended  to  parceners,  one  of  whom  was  under  a  disability, 

■  Doe  d.  Wall  (or  Watt)  ».  Morris,  2  Scott,  276.  (29  Eng.  C.  L.  304.)  1  Hodges, 
215. 

*  Ford  V,  Grey,  Salk  285.  Doe  d.  Barnet  v.  Keen,  7  T.  R.  386.  Taylor  v.  Fisher, 
Lofft  766.    But  see  3  &  4  W.  IV,  c.  27,  8.  12,  post. 

« Doe  d.  Fisher  t>.  Prcsser,  Cowp.  217. 

'  Id.    Doe  d.  Helling,  v.  Bird,  11  East,  49. 

•  Vin.  Abr.  14,  512. 

'  Id.  Adams,  55.  Bat  in  the  absence  of  evidence  to  the  contrary,  the  entry  of  one 
coparcener  would  be  presumed  to  have  been  a  general  entry,  not  for  himself  alone,  but 
for  all  who  had  a  right.  Doe  d.  Reed  v.  Taylor,  5  B.  &  Ad.  575.  (27  Eng.  C.  L- 
126.) 

(  Fairclaim  d.  Fowler  v.  Shackleton,  5  Burr.  2604. 

^  Peaceable  d.  Hornblower  v.  Read,  1  East,  568. 

I  Doe  d.  Reed  v.  Taylor,  5  B.  &  Ad.  575.    (27  Eng.  C.  L.  126.) 
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^hich  continued  more  than  twenty  years,  and  the  other  did  not 
enter  within  twenty  years,  the  disability  of  the  one  did  not  pre- 
serve the  title  of  the  other  after  the  twenty  years  elapsed." 

But  now  by  3  &  4  W;  IV,  c.  27.  s.  12,  "  when  any  one  or  The  pos- 
more  of  several  persons  entitled  to  any  land  or  rent  as  copar-  session  of 
ceners,  joint  tenants,  or  tenants  in  common,  shall  have  been  in  ^"®  cop"- 
possessioQ  or  receipt  of  the  entirety,  or  more  than  his  or  their  j^jm  '|^ 
undivided  share  or  shares  of  such  land,  or  of  the  profits  thereof,  nant,  or 
or  of  such  rent,  for  his  or  their  own  benefit,  or  for  the  benefit  tenant  in 
of  any  person  or  persons,  other  than  the  person  or  persons  common, 
'entitled  to  the  other  share  or  shares  of  the  same  land  or  rent,  J^^^ 
rach  possession  or  receipt  shall  not  be  deemed  to  have  been  the  pos- 
the  possession  or  receipt  of  or  by  such  last  mentioned  person  session  of 
or  persons,  or  any  of  them."**  l»is  pom- 

Where  the  possessor  acknowledges  the  title  of  the  claimant,  ^^^qoq 
there  can  be  no  adverse  possession;  as  where  J,  S.  demised  ^^     ^ 
lands  to  the  rector  of  D.  for  forty  years  at  a  certain  rent;  possessor 
in  the  lease,  the  rector  after  covenanting  for  payment  of  the  rent  acknow- 
further  granted  to  J,  S.  the  tithe  of  oats  of  the  parish  of  />.;  ledges  the 
the  lease  also  contained  a  proviso  for  re-entry,  in  case  the  rent  ^^fof  *}»« 
should  be  in  arrear,  or  J.  A,  his  heirs,  &c.,  should  be  disturbed  j^jg  p^^^ 
by  the  rector  or  his  assigns  in  the  receipt  of  the  tithe,  and  con-  session  is 
eluded  with  a  covenant  on  the  part  of  J.  S,y  that  the  rector  should  not  ad« 
qnietly  enjoy  the  lands  under  the  covenants,  grants,  and  agree-  ▼«"0' 
meats  contained  in  the  lease;  after  the  expiration  of  the  lease, 
the  rector  continued  to  hold  the  land,  but  withheld  the  rent 
for  more  than  twenty  years;  the  heirs  of  J.  S.  at  the  same 
time  continuing  to  take  the  tithe  of  oats,  and  some  confusion 
existing  as  to  the  respective  rights  of  the  rector  and  the  heirs 
of  J.   iSl,  the  latter  being  portionists  of  the   tithes  of  the 
parish;  held,  that  the  possession  of  the  land  by  the  lessee, 
was  not  adverse  so  as  to  let  in  the  operation  of  the  statute  of 
limitations.* 

» I  i^i^-^-^— ^—  ■  ^— ^^— ^— ^— — »^»^^^-^^— ^p»^^»^i^-^^^— ^^»— «— ^^ 

^  Roe  d.  Langdon  v.  Rowlston,  2  Tannt.  441. 

^  3  &  4  W.  IV,  c.  27,  s.  12. 

'  Roe  d.  Pellatt  v.  Ferrars,  2  B.  &  P.  542. 
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WHO  MAY  BRING  EJECTMXNT. 


FAGB 

1.  A  mortgagee. 

5.  The  lord  of  the  manor.      •  641 

3.  A  copyholder 843 

4.  A  widow  for  her  free  bench.  843 

6.  A  guardian.      •        •        .  843 

6.  An  assiffnee.     •        .        •  843 

7.  Tenant  by  eligit.      .        .  844 

8.  Personal  repreeentatire.    •  845 


PAOK 

9.  Deviaeea.        .        .        .  845 

10.  Persons  who  have  had  ad- 
Terse  possession  for  twen- 
ty years.         •         .         .  845 

11.  CforporadoBS.  •        •  846 

12.  Parsons.  .         .         .847 

13.  Trustees.         .         .         .848 


Having  thus  treated  of  the  nature  of  the  title  which  will 
snstain  an  action  of  ejectment,  it  is  proposed  to  consider  next, 
the  persons  who  by  reason  of  their  estate  and  interest  in  the 
lands  are  entitled  to  bring  this  action;  always  bearing  in 
mind,  that  a  right  of  entry  or  possession  must  accompany  their 
legal  title. 

A  tenant  for  years,  for  life,  in  tail  or  in  fee,  may  maintain 
ejectment." 


When  the      1. — ^  morigagee.]  A  mortgagee  may  maintain  this  action 
mortflMee  against  the  mortgagor,  if  in  possession  after  the  mortgage  has 
eiert      S  ^®®'*  forfeited,  without  giving  notice  to  quit;**  or  against  any 
'     ^^^    person  claiming  under  a  lease  granted  by  the  mortgagor,  sub- 
sequent to  the  mortgage,  and  without  the  privity  of  the  mort- 
gagee;^ or  against  a  yearly  tenant  of  the  mortgagor;*"  but  he 
cannot  eject  a  teitant  in  possession   under  a   lease   granted 
previous  to  the  raoTtgage.'(l)  Where  the  attorney  of  the  mort- 
gagee applied  to  the  tenant  in  possession  for  rent  to  pay  the 
interest  of  the  mortgage,  and  threatened  to  distrain,  it  was  held 
that  the  mortgagee  thereby  recognised  the  possession  as  legale 
and  that  he  could  not  maintain  ejectment  on  a  demise  made 
*841    'previous  to  such  application;^  yet  the  mere  fact  of  the  mort- 
gagee having  received  interest  down  to  a  day  later  than  the 
day  of  the  demise,  has  been  held  not  to  amount  to  a  recogni- 
tion that  the  mortgagor  was  in  lawful  possession  till  the  time 

*  Adams,  59.    Goodright  d.  Hare  «.  Cator,  Doug.  477. 

k  Doe  d  Fisher  v.  Giles,  5  Bing.  431.     (15  Eng.  C.  L.  485.)    2  M.  &;  P.  749. 

*  Keech  d.  Warne  v.  Hall,  Doug.  31. 

'  Thunder  d.  Wearer  v.  Belcher,  3  East,  449. 

*  Doe  d.  Da  Costa  v.  Wharton,  8  T.  R.  3.    Moss  v.  Gallimore,  1  Dou^.  S79. 

'  Doe  d.  Whittaker  v.  Hales,  7  Bing.  333.  (30  Eng;.  C.  L.  147.)  In  Doe  v.  Cad- 
wallader,  infra^  Littledale  J.,  doubted  the  propriety  of  this  decision. 

(1)  iRogert  T.  Eagle  Fire  Co,,  9  Wend.  611.  Jacknon  t.  Mar$h,  5  Wend.  44.  P*^«  ^■ 
Riley,  15  Weud.  348.  MiddUUnon  Bonk  v.  Baiee,  \  I  Conn.  519.  Leeeee  ofElyv.  BtGuirf, 
1  Ohio,  373.  Reed  v.  Shepley,  6  Vcrmi  602.  Den  t.  Stockton,  7  Halst.  ?32.  Kn€ub  ▼.  E*- 
$eck,  3  Wattf,  283.) 
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wheD  such  interest  was  paid,  and  consequently  was  no  defence ; 
it  vas  distinguishable  from  the  preceding  case,  inasmuch  as 
leceiFing  the  interest  did  not  recognise  the  defendant  as  a  per- 
soD  in  lawful  possession;  whereas  in  the  former  case  the  plain- 
tiff by  his  agent  recognised  the  defendant  being  in  lawful 

pos8esau>n.* 

The  assignee  of  the  mortgagee  may  maintain  ejectment.^ 
So  a  second  mortgagee,  who  takes  an  assignment  of  a  term  to 
attend  the  inheritance,  and  has  all  the  title-deeds,  may  recover 
ia  ejectment  against  the  first  mortgagee,  not  having  bad  notice 
of  such  prior  mortgage.® 

2. — The  lord  of  the  manor.']    The  lord  of  the  manor  may  The  lord 
maintain  ejectment  when  the  tenant  commits  a  forfeiture;*^  and  of  the 
his  right  to  maintain  ejectment  against  his  copyholder  for  a  ^^^  ™2^ 
forfeiture  by  committing  waste,  wUl  not  be  taken  away  by  an  jeci^ent. 
intermediate  estate  in  remainder  between  the  life  estate  of  the 
copyholder  and  the  lord's  reversion;  for  if  it  were,  the  tenant 
for  life,  and  remainder-man,  by  combining  together,  might 
strip  the  estate  of  all  the  timber.®    But  to  entitle  the  lord  to 
maintain  ejectment  for  forfeiture  by  committing  waste,  there 
most  be  damage  done  to  the  estate;  therefore,  where  in  eject- 
ment by  the  lord  against  the  copyholder  for  pulling  down  a 
bam  without  any  intention  of  rebuilding  it,  the  jury  found  that 
the  premises  were  not  thereby  damaged;  it  was  held  that  the 
'plaintiff  was  not  entitled  to  recover/    Where  an  inclosure    *842 
was  made  from  the  waste  for  twelve  or  thirteen  years,  and  seen 
by  the  steward  of  the  same  lord  from  time  to  time  without  ob-  . 
jection  made;  held  that  it  might  be  presumed  by  the  jury  to 
have  been  made  by  the  license  of  the  lord  and  that  an  eject- 
ment could  not  be  maintained  by  him  against  the  tenant  with- 
out a  previous  notice  to  throw  it  up.s 


3. — ^  copy  holder,']  A  copyholder  may  maintain  ejectment  When  a 
to  recover  possession  if  wrongfully  ejected  by  the  lord,  or  he  copyhold- 
may  bring  this  action  against  his  lessee.**    If  he  claims  by  JJ^^^*^ 
descent  as  Aeir,  he  may  maintain  ejectment  without  admittance  ejecunoQt. 
as  his  title  is  complete  against  all  the  world  except  the  lord, 

immediately  upon  the  death  of  the  ancestor.*    But  if  the  lord 

I  —        ' ..  ■ ' — ■ — - — —- — - — — '■ ' '  ■       ■  ■      ..  I  --...»-■■■. .   ■ 

*  Doe  d.  Rogers  v.  Cadwallader,  2  B.  &  Ad.  473.    (33  Eng.  C.  L.  136.) 
^  Smartle  v.  Williams,  1  Salk.  245. 

'  GoodtiOe  d.  Noma  0.  Morgan,  1  T.  R.  755. 

*  Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  168.  A  copyholder,  who  has  done  lealfy,  and 
attorned  tenant  to  the  lord  of  a  manor,  cannot,  in  ejectment,  impeach  the  lord's  title, 
hj  setting  up  the  right  of  a  third  person,  unless  the  latter  joins  in  resisting  the  title  of 
the  lessor  ot  the  plamtiff.  Doe  d.  Nepean  (Bart.)  0.  Budden,  1  D.  &  R.  343.  S,  C. 
5  B.  &  A.  636.     (7  Eng.  C.  L.  314.) 

*  Doe  d.  Folkes  v.  Clements,  3  M.  &  S.  68. 

'  Doe  d.  Gmbb  v.  Burlington,  (Earl  of,)  5  B.  &  Ad.  507.    (37  Ei«.  C.  L.  117.) 

>  Doe  d.  Foley  v.  Wilson,  11  East,  56. 

^  Adams,  63.    See  Goodwin  v.  Longharst,  Cro.  Elia.  535. 

i  R.  V.  Bennett,  3  T.  R.  197. 
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seize  the  land  upon  the  death  of  the  ancestor,  the  heir,  to  sup- 
port an  ejectment,  must  show  that  he  has  tendered  himself  to 
be  admitted,  or  that  the  lord  has  done  some  act  dispensing  with 
such  tender."  Where  the  lord  of  a  manor,  by  copy  of  court 
roll,  granted  to  A,  the  reversion  of  certain  premises  then  in  his 
tenure,  to  have  and  to  hold  to  B,  for  his  life,  immediately 
after  the  death  of  Ji,\  held,  that  B.  might,  on  the  death  of  Ji, 
maintain  an  ejectment,  although  he  had  never  been  admitted, 
he  having  acquired  a  perfect  legal  title  by  the  grant,  without 
admittance.** 
Surren-  The  surrenderee  of  a  copyholder  cannot  bring  ejectment 

deree.        until  after  admittance,  for  the  legal  estate  does  not  vest  in  him 
before  that  event.®    But  when  once  admitted,  the  title  relates 
•843    *back  from  the  time  of  the  admittance  to  the  surrender,  as 
against  all  persons  by  the  lord;  therefore  a  surrenderee  may 
maintain  ejectment  against  the  surrenderor  on  a  demise  laid 
between  the  times  of  surrender  and  admittance,  provided  the 
admittance  be  made  before  the  day  of  the  trial.* 
Devisee  of     The  devisee  of  a  copyhold  or  customary  estate,  which  had 
a  copy-      been  surrendered  to  the  use  of  the  will,  having  died  before 
^°^^'         admittance,  it  was  held,  that  her  devisee,  though  afterwards 
admitted,  could  not  recover  in  ejectment,  for  his  admittance 
had  no  relation  to  the  last  legal  surrender,  but  the  legal  title 
remained  in  the  heir  of  the  surrenderor.* 

Widows         4. — A  widow  for  her  ^^free  bench.^^'\    A  widow  may  main- 
entitled  to  tain  ejectment  for  her  "/re^  hench^^  without  admittance;  for  it 
firee  bench  jg  ^^  excrescence  which  by  the  custom  and  the  law  grows  out 
of  the  estate.'    But  not  for  her  dower  before  assignment.^ 

Guardians  5. — Jl  gvardian.']  Guardian  in  socage^  or  testamentary 
guardian  appointed  under  12  Car.  II,  c.  24,  s.  8,  may  maintain 
ejectment.'  But  a  guardian  for  nurture  cannot,  for  he  has 
the  care  of  the  infant  only,  and  has  nothing  to  do  with  the 
land.J 


•  Doe  d.  Burrell  v.  Bellamy,  3  M.  &  S.  87. 

^  Roe  d.  Cosh  v.  Lovelass,  3  B.  &  A.  453.  I 

*  Roe  d.  JefTereys  v.  Hicks,  2  Wils.  13.  A  surrender  of  chambers  in  New  Inn,  to 
the  treasurer  and  ancients  of  the  society,  made  with  their  assent,  to  the  intent  that  they 
may  grant  the  said  chambers  to  a  purchaser,  passes  the  estate  to  such  purchaser, 
before  admission;*  for  admission  in  this  case  is. not  necessary  as  in  the  case  of  copy- 
holds to  complete  the  gnrantee's  estate,  but  it  is  only  for  the  purpose  of  signifying  the 
assent  of  the  society  that  the  grantee  should  become  a  member  of  the  Inn.  Doe  d. 
Warry  v.  Miller,  I  T.  R.  393. 

'  Holdfast  d.  WooUhams  v.  Clapham,  1  T.  R.  600.  Doe  d.  Bennington  0.  Hall. 
16  East,  208. 

•  Doe  d.  Vernon  v.  Vernon,  7  East,  8.  3  Smith,  6.  Doe  d.  Burrough  v,  Reade,  8 
East,  353. 

'  Adams,  66.    Godwin  v.  Longhurst,  Cro.  Eliz.  535. 

(  Doe  d.  Niitt  V.  Nutt,  2  C.  &  P.  430.     (12  Eng.  C.  L.  205.) 

*  Wade  V.  Cole,  1  Lord  Raym.  130. 

I  Id.    Bedell  v.  Constable,  Vaugh.  177.    Doe  d.  Parry  v.  Hodges,  2  Wils.  129. 
J  Ratcliff's  Case,  3  Co.  37. 
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An  infant  may  maintain  this  action,  but  he  must  name  a  Jnhnu 
good  plaintiff,  who  will  bfe  answerable  for  the  costs.* 


6. — *^n  assignee,"]    The  assignee  of  a  bankrapt  may  main-  The 
tain  ejectment*    So  may  the  assignee  of  an  insolvent  debtor;  Bign««  of 
for  all  the  estate  of  the  debtor  is  vested  in  the  assignee  by  the  *,??!"J^ 
assignment,  "and  he  has  thb  same  remedies  in  reject  thereof  VeA^ 
whidi  the  debtor  himself  had.*  or. 

•844 

7. — Tenant  by  elegit,']  A  tenant  by  elegit  may  maintain  Tenant  by 
ejectment  in  order  to  gain  actual  possession.^  A  plaintiff  who  elegit, 
claims  under  an  elegit  subsequent  to  a  lease  granted  to  the 
tenant  in  possession,  cannot  recover  in  ejectment,  though  he 
give  the  tenant  notice  that  he  does  not  mean  to  disturb  his 
possession,  only  wishing  to  get  into  the  receipt  of  the  rents 
and  profits  of  the  estate,  because,  the  lessee^s  title  being  prior 
in  point  of  time,  the  legal  estate  was  in  him.*  But  where  the 
possession  of  the  tenant  was  subsequent  to  the  date  of  the 
jadgment.  although  prior  to  the  issuing  of  the  writ  of  elegit y 
the  title  of  the  tenant  by  elegit  was  not  thereby  barred/ 

If  at  the*  time  of  the  elegit  the  debtor  is  entitled  to  the  whole 
property  sought  to  be  recovered  by  the  elegit  creditor,  it  is  in- 
cumbent on  other  parties  in  possession,  as  under-tenants  or 
otherwise^  when  the  ejectment  is  brought  to  prove  their  title 
or  the  elegit  creditor  will  be  entitled  to  judgment  against  all.* 
In  ejectment  for  lands,  the  lease  of  which  had  been  taken  in 
execution  under  a  fi»fa,  against  the  termor,  it  was  held,  that 
the  lessor  of  the  plaintiff,  who  was  plaintiff  in  a  former  action, 
and  to  whom  the  sheriff  had  assigned  the  lease,  was  bound  to 
prove  not  only  the^.yji.  but  also  the  judgment.** 

If  the  sheriff  sell  a  term  under  a  writ  oiJi.fa,y  which  is  af-  Ft.ftu 
terwards  set  aside  for  irregularity",  and  the  produce  of  the  sale 
directed  to  be  returned  to  the  termor,  the  termor  cannot  main- 
tain ejectment  to  recover  his  term  against  the  vendee  under  the 

*  Zcmch  V.  Parsons,  3  Barr.  1794.  Noke  «.  Windham,  Stnu  694»  Maddes  d. 
Baker  v.  White,  3  T.  R.  159. 

^  See  atiU^  283  and  title  ''  Bankraptcy." 

'  7  Geo.  IV,  e.  57,  ss.  11,  19,  30,  84.  Doe  d.  Brenan  v.  Gleniield,  1  Btoflr.  N.  C. 
729.  (27  Enff.  C.  L.  559.)  1  Hodges,  78.  Do^  d.  Clarke  v.  Spencer,  3  Bing.  903, 
(11  Eog.  G.  L  99,)  id.  ^0.  (13  Enf.  C.  L.  13.)  Doe  d.  Palmer  «.  Andrews,  4 
Bin?.  348.    (13  Enff.  C.  L.  466.) 

«  Lowthal  «.  Tomkins,  2  Eqait.  Gas.  A.  380.  Taylor  v.  Cole,  3  T.  R.  395.  Denn 
d.  Taylor  0.  Abinfifdon,  Doag^.  473.  In  Rogers  «.  Pitcher,  6  Tannt.  304,  (1  Enff.  G. 
L.  357.)  Gibbs,  U.  J.^  doubted  whether  it  was  necessary  for  a  tenant  by  elegit  to  bring 
ejectment  in  order  to  obtain  possession. 

*  Doe  d.  Da  Costa  v.  Wharton,  8  T.  R.  3. 

'  Doe  d.  Patland  «.  Hilder,  3  B.  &  A.  783. 

>  Doe  d.  Evans  v.  Owen,  2  G.  &  J.  71.    3  Tyr.  149. 

k  Doe  V.  Smith,  3  Stark.  199.  (3  Eng.  C.  L.  313.)  But  if  he  had  not  been  plain- 
tiff in  the  former  action  it  would  be  sufficient  to  prove  the JL  fa.  Doe  «•  Murless,  6  If, 
&S.  110. 

Vol.  II. 
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^sheriff;  for  the  praperty  passed  by  the  sale,  and  the  termor 
should  not  have  the  price  of  the  term  and  the  term  also.* 

Personal  8. — Personal  representatives.']  Personal  representatives 
represent-  may  maintain  this  action  for  lands  which  the  deceased  held  for 
tUves.  Q^  ^gjjjj  of  years;*  or  even  for  estates  held  pur  autre  vie  where 
there  is  no  special  occupant;^  but  not  for  copyholds;  therefore, 
it  has  been  held,  that  an  executor  may  lay  a  demise  in  eject- 
ment before  probate  granted.*'  One  who  was  admitted  tenant, 
upon  a  claim  as  administrator  de  bonis  non  to  the  grantee  of  a 
copyhold  pur  autre  pie^  having  no  title  in  such  character,  could 
not  recover  in  ejectment  by  virtue  of  such  admission,  as  upon 
a  new  and  substantive  grant  of  the  lord.^ 

Devteees       9. — Devisees.'}   The  devisee  of  a  freehold  interest  may  imme- 

and  lega-  diately  maintain  ejectment  for  the  lands  demised.''  But  if  the  be- 

^®®**         quest  be  a*  term  of  years,  he  does  not  acquire  the  legal  title  until 

he  has  obtained  the  assent  of  the  executbrs  thereto;  after  which 

(the  legal  estate  being  thereby  absolutely  vested  in  him,)  he 

may  maintain  this  action.8^    The  devisee  of  copyhold  cannot 

Aeeignees  bring  ejectment  before  admittance.^  The  assignee  of  the  rever- 

of  the  re-  sion  upon  a  right  of  re-entry  upon  condition  broken  may  main- 

^^^"-     tain  ejectment.' 

Peraone  10. — Persons  who  have  had  adverse  possession /or  twenty 
haVEng  ad-  jfears.']  A  party  having  adverse  possession  for  twenty  years 
TBTse  po8-  jjjg^y  maintain  ^ejectment  against  any  person  who  ousts  him 
Sronty  ^^  ^^^^^  ^^^^  period  j»  unless  such  possession  be  affected  by  the 
years  have  provisions  of  the  second  section  of  the  statute  of  limitations.*" 
asufficient  He  may  maintain  this  action  even  against  the  legal  owner  of 
title  to      the  lands  although  the  latter  enter  peaceably,  after  the  premises 

IS!!!?™*  were  deserted  by  such  adverse  possessor.'  Where  the  plaintiff 
ejectment.  .       .^        ^       ^     ,  .        ^  ^  ^  j*uji» 

*846    ^^  ejectment  proved  twenty  years'  possession,  and  the  defen- 
dant proved  that  he  had  been  subsequently  in  possession  for 


'  Doe  d.  Emmett  v.  Thorn,  1  M.  &  S.  4S5. 

»  4  Ed.  Ill,  c.  7.  Doe  d.  Shore  v.  Porter,  3  T.  R.  13.  See  3  &  4  W.  IV,  c.  87,  s. 
6  f  port. 

•  29  Car.  II,  c  3,  s.  18.  '  Roe  d.  Bendall  «.  Sanunerset,  S  BL  694. 

•  Zonche  d.  Forse  «.  Forse,  7  East,  186.    3  Smith,  191. 

'  Co.  Litt  340,  b.  Adams,  71.  Where  the  devisee  of  an  estate  refused  to  take  it, 
saving  she  was  entitled  as  heir  at  law,  and  would  not  accept  any  benefit  bv  the  will 
of  the  derisor;  held,  that  this  was  not  such  a  disclaimer  as  prevented  her  nom  after- 
wards bringing  ejectment,  and  relying  on  her  title  as  devisee.  Doe  d.  Smyth  «. 
Smyth,  6  B.  &  C.  113.    (13  Eng.  C.  L.  311.)    9  D.  &  R.  136. 

(  Young  O.Holmes,  Stra.  70.  Doe  d.  Lord  Say  &  Sole  o.  Guy,  3  East,  180.  Where 
A.  devised  the  residue  of  a  term  to  B,^  and  JS.'*%  administrator  paid  the  rent  reserved 
for  six  years,  and  charged  it  to  B.;  held  to  be  evidence  of  his  assent  to  the  bequest  to 
enable  B.  to  maintain  ejectment.  Doe  o.  Maberley,  6  C.  &  P.  136.  (85  Eng.  C.  L. 
313.)    Tindal. 

k  ftoe  «.  Hicks,  8  WUs.  15.  *  38  Hen.  VIII,  c.  34. 

i  Stocker  v.  Barney,  Lord  Raym.  741. 

k  JnU^  796.  >  Doe  d.  Borough  v.  Reed,  8  E^st,  358. 
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tea  years;  it  was  held,  that  the  lessor  of  the  plaintiff  was  enti- 
tled to  recover  unless  the  defendant  showed  a  better  title.' 

Bat  if  the  premises  belong  to  the  church  or  the  crown,  it  will 
be  a  good  defence  to  an  action  by  a  party  who  founds  his  claim 
on  twenty  years'  possession;  though  a  grant  will  be  presumed 
fipom  the  crown  after  twenty  years  where  it  is  capable  of  mak- 
JDg  such  grant;  but  if  there  be  no  grant,  or  if  the  crown  have 
no  capacity  to  make  a  grant,  no  possession  for  less  than  sixty 
years  will  be  sufficient  to  support  ejectment.^    Mere  posses- 
sion is  sufficient  to  support  ejectment  against  a  wrong-doer;  as  A  person 
vhere  the  plaintiff  proved  possession  for  a  year  under  a  lease,  in  poews- 
and  the  de£Bndant  came  at  night  and  forcibly  turned  the  tenant  *^^  '^  ^ 
oat,  it  was  held  sufficient  without  further  evidence  of  title.*(l)  ^^^' 

11, — Corporations.']    Corporations  aggregate  or  sole  may  Corpora- 
maintain  ejectment,'  and  churchwardens  and  overseers  are  tions. 
deemed  a  corporate  body  for  purposes  relating  to  parish  lands/ 
Where  a  pauper  had  been  put  in  possession  of  a  cottage  forty     * 
years  ago,  by  the  then  existing  overseers  of  the  poor,  and  had 
continued  in  the  parish  pay,  and  the  cottage  had  been  from  ^ 
time  to  time  repaired  by  different  overseers  till  two  years  ago, 
when  the  pauper  disposed  of  it  to  the  defendant,  and  went 
away;  held,  that  the  existing  overseers  could  not  maintain 
ejectment  for  it,  ^having  no  derivative  title  as  a  corporation    *347 
from  their  predecessors,  so  as  to  connect  themselves  in  interest 
vith  the  overseers  by  whom  the  pauper  was  put  in  possession, 
and  the  pauper  having  dbne  no  act  to  recognise  lus  holding 
under  the  demising  set  of  overseers/ 

Churchwardens  alone,  unthoui  overseers,  are  not  a  corpora-  Chnrcli-' 
tion  within  the  55  €veo.  Ill,  c.  12,  s.  17,  and  therefore  have  no  wardens 
title  to  the  land,«f    But  that  statute  vests  in  the  churchwardens  ^^  ^^•'" 
and  overseers  all  buildings,  lands  and  hereditaments  belonging  ^^^' 
to  the  parish,  not  merely  where  the  profits  thereof  are  appli- 
cable to  the  relief  of  the  poor,  but  where  they  are  applicable  to 
those  purposes  for  which  church-rates  are  levied,  even  though 
such  lands  had  originally  been  vested  in  trustees  for  the  benefit 
of  the  parish;^  and  payment  of  rent  to  parish  officers  in  their 
character  as  such,  is  evidence  to  show  that  the  premises  for 
which  it  was  paid  belonged  to  the  parish  within  (he  provisions 
of  the  above  statute,  so  as  to  enable  the  parish  officers  for  the 


•  Doe  d.  Hardinge  v.  Cooke,  7  Bing.  346.    (20  Eng.  C.  L.  156.)    6  M.  &  P.  181. 

k  Goodtitle  d.  Parker  «.  Baldwin,  tl  East,  488. 

«  Doe  d.  Hughes  0.  Dyball,  M.  &  M.  346.    3  C.  &  P.  610.    (14  Eng.  C.  L.  481.) 

'  Adams,  78.    Rannington,  173.  *  Id.    55  Geo.  Ill,  c.  13,  8.  17. 

'  Doe  d.  Grundy  v.  Clarke,  14  East,  488. 

s  Phillips  V.  Pearoe,  5  B.  &  C.  433.     (11  Eng.  C.  L.  364.) 

^  Doe  d.  Jaekaon  v.  Hiley,  10  B.  &  C.  885.    (31  Eng.  C.  L.  193.) 

(1)  {Jaekton  ▼.  OUx,  8  Wend.  440.  Day  v.  Ahn$on,  9  Wend.  223.  Sigler  w,  Vam  Riptr^ 
10  Wend.  414.  WkUney  t.  Wright,  15  Wend.  171.  Abram't  Lenet  v.  Willy  6  Ohio,  l65. 
Warmer'g  Adm.  v.  P^ge,  4  Verm.  291.    Reed  v.  Shepley^  6  Verra.  603.) 
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time  being  to  maintain  ejectment  against  the  party  so  paying 
rent,  who  held  under  a  lea.se  granted  by  the  parish  officers  pre- 
vious to  the  statute,  and  therefore  void;  for  they  had  no  right 
to  demise  the  lands  before  the  statute.^ 

Rectors         12. — Parsons.']  The  rector  or  .vicar  may  maintain  ejectment 
ud  Ticars  for  tithes.**    But  this  action  can  only  be  maintained  against 
persons  claiming  or  pretending  to  have  title  thereto,  and  not 
against  such  persons  as  refuse  to  set  them  out;^  nor  will  it  lie 
where  there  is  a  composition  in  lieu  of  tithes;**  nor  will  it  lie  far 
glebe-Iand  after  sequestration.* 
Grantee  of     The  grantee  of  a  rent-charge  may  maintain  ejectment,  if 
•  J»n^       power  be  reserved  to  him-by  the  deed  to  enter  upon  the  lands 
charge,      jj^  ^^^  ^j^^  annuity  be  in  arrear,  and  hold  them  until  satisfac- 
*848    tion;'  *and  he  need  not  make  a  demand  under  such  circum- 
stances before  he  brings  his  action.^    But  these  rights  of  eutry 
are  always  taken  strictly.^ 

When  13. — Trtistees,']   Trustees  may  maintain  ejectment  when- 

trostees     ever  the  trusts  are  not  executed  by  the  statute  of  uses,  for  until 

torn  eSect^  ^'^^^  event  the  legal  estate  vests  in  them;  and  we  have  seen 

ment        ^^^  ^^*^  plaintiff  in  ejectment  must  have  the  legal  title.    Though 

not  strictly  within  the  scope  of  this  work,  it  may  not  be  amiss 

to  introduce  a  few  leading  cases  in  which  the  trustees  have 

been  held  to  take  and  not  take  the  legal  estate. 

When  the      A  devise  to  a  person  in  trust  to  pay  over  the  rents  and  profits 

legal  esr    to  another,  will  vest  the  legal  estate  in  the  trustee.*    It  is  said, 

^t  hi      however,  that  some  other  act  is  necessary  besides  the  receipt 

trustees.    ^^  '^e  rents  and  paying  them  over,  in  order  to  vest  the  legal 

estate  in  the  trustee;  but  though  it  has  happened  in  all  the 

cases  that  the  trustees  should  be  required  to  do  some  other  acts, 

as  well  as  to  pay  the  rents  and  profits,  yet  that  doctrine  has  not 

been  laid  down  by  any  of  the  courts.^ 

A  devise  in  trust  to  permit  some  other  person  to  receive  the 
rents  and  profits,  will  vest  the  legal  estate  in  the  cestui  que 
trusty  unless  it  be  necessary  for  the  purposes  of  the  trust  that 
the  trustees  should  take  the  legal  estate.*^  Thus,  a  devise  of 
lands  to  trustees  and  their  heirs  upon  trust  to  permit  2,  feme 

•  Doe  d.  Higgs  r.  Terry,  4  Ad.  &  £11.  274.  (31  Enff.  C.  L.  — )  5  N.  &  M.  556. 
1H.&W.647.  V        -e 

••  Cam»l  «.  Clayerinr*  Lord  Raym.  789. 

'  3  &  3  Ed.  VI,  c.  1.3.  8  13.  ^  Dyer  116.  h.    Adams,  81. 

*  Doe  d.  Morgan  v.  Biuck,  3  Camp.  447.     '  Jemott  v,  Cowley,  1  Saund.  113. 

I  Doe  d.  Biass  v.  Horsley;  1  Ad  &  Ell.  766.  (38  Eng.  C.  L.  201.)  3  N.  &  M. 
667.    Pierson  «.  Sorrel,  3  Show.  183.    3  Dyer,  348. 

^  Haswell  d.  Hodson  v.  Gowthwaite,  Willes,  500. 

<  Shep.  Touch.  483.  Shapland  v.  Smith,  Brown.  Chan.  Cas.  75.  Silveater  d.  Law 
••  Wilson,  3  T.  R.  444.  Jones  v.  Lord  Say  and  Snle,  8  Yin.  Ab.363.  Brouffhton  «. 
Langley,  Salk.  679.  Burchett  o.  Durdont,  3  Vent.  31 1 .  Doe  d.  Booth  «.  Field,  3  B. 
%k  Ad.  564.     (23  Eng.  C.  L.  143.) 

i  Adams,  82. 

k  Id*    Doe  d.  Leicester  v.  Biggs,  2  Tannt.  109,  /nm<,  850. 
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wveri  to  receive  and  take  the  rents  and  profits  during  her  life, 
for  her  sole  and  separate  use,  and  after  her  decease  to  the  use 
of  the  first  and  other  sons  of  her  body,  then  to  the  daughters 
as  tenants  in  common,  with  other  like  limitations  to  other^J^me^ 
eotferf,  was  held  to  vest  the  legal  estate  in  the  trustees." 

So,  where  there  was  a  devise  to  Ji,  in  trust  to  permit  and 
•suffer  the  testator's  widow  to  have,  hold,  use,  occupy,  possess,  •849 
and  enjoy  the  full,  free,  and  uninterrupted  possession  and  use 
of  all  interests  of  moneys  in  the  funds,  and  rents  and  profits 
arising  from  the  testator's  houses,  for  her  natural  life,  if  she 
^ould  remain  unmarried,  and  that  her  receipts  for  all  rents, 
&c ,  with  the  approbation  of  any  one  of  his  trustees,  should  be 
good  and  valid,  she  providing  for  and  educating  properly  the 
testator^s  children,  and  also  paying  two  annuities  thereby  be- 
queathed to  M.  D,  and  M,  L  of  20/.  for  their  lives,  besides 
board  and  lodging  to  M,  /.,  and  that  his  children  should  be 
solely  under  their  mother's  direction  until  marriage,  or  properly 
provided  for;  it  was  held  that  the  use  was  executed  in  the  de- 
visees in  trust,  upon  the  ground  that  the  testator's  having  made 
the  approbation  of  the  trustees  necessary  to  the  widow's  re- 
ceipts, showed  that  he  did  not  intend  to  give  her  the  legal 
estate.^ 

And  where  lands  were  conveyed  to  trustees  and  their  heirs, 
in  trust  that  the  trustees  should,  with  the  consent  of  t/^.,  sell  the 
inheritance  in  fee,  and  apply  the  purchase-money  to  certain 
trusts  mentioned  in  the  deed,  with  a  proviso,  that  the  rents, 
issues,  and  profits,  until  the  sale  of  the  inheritance,  should  bt 
rtctivedhy  such  person^  and  for  such  useSj  as  they  would  have 
been,  if  the  deed  had  not  been  made;  it  was  held,  notwith- 
standing the  proviso,  that  the  estate  was  executed  in  the  trus- 
tees immediately.^ 

So,  where  the  testator  devised  to  trustees  and  their  heirs 
certain  premises  described  in  his  will,  upon  trust  to  permit  his 
daughter  to  enjoy  the  same  and  take  the  rents  and  profits 
during  her  life,  exclusive  of  her  husband,  &c.,  and  after  de- 
vising several  other  lands  to  the  trustees  in  like  terms,  he  con- 
cluded thus,  <'  And  I  hereby  will  that  the  said  trustees  and 
each  of  them  shall,  may,  and  do  in  every  respect  give  receipts, 
pay  money,  and  devise  the  aforesaid  premises,  or  any  part 
thereof,  as  shall  be  consistent  with  their  duty  and  trust  or 
otherwise:"  held,  that  the  trustees  took  a  fee-simple  in  the 
land;  for  if  leases  made  in  pursuance  of  the  direction  contained 
in  the  *last  clause,  would  take  effect  out  of  the  estate  of  the  *850 
trustees  they  must  take  the  fee;  and  the  language  used  seemed 
evidently  intended  to  authorise  any  lease  that  would  not  be 
considered  in  a  court  of  equity  as  a  violation  of  the  duty  of  a 
trustee.* 


'  Harton  0.  Harton,  7  T.  R.  659.  ^  Gregory  v,  HendeTBon,  4  Taunt.  779« 

*  Keen  d.  Lord  Byron  v.  Deardon,  8  East,  S48. 

'  Doe  d.  Keen  v.  Walbank,  2  B.  &  Ad.  564.    (98  Eng.  C,  L.  139.) 
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Where  the  devise  was,  that  the  trustee  should  pay  untOy  or 
eheypermii  and  suffer  the  testator's  niece  to  receive  the  rents, 
the  legal  estate  was  held  to  be  in  the  niece,  because  the  words 
**  to  permit  and  suffer'^  came  last;  and  in  a  will,  the  last  words 
prevail,  thought  in  a  deed  the  first" 

But  where  a  testator  devised  his  jfreehold  estates  to  trustees 
upon  trust,  as  to  three  undivided  fourth  parts,  "to/iay  to  or 
permit  and  suffer*^  his  wife  and  daughters  to  receive  **the 
clear  yearly  rents  and  profits,*'  and  as  to  the  other  undivided 
fourth  part  ^  to  pay  to  or  permit  and  suffer"  his  son  to  re- 
ceive "the  c/ear  yearly  rents  and  profits;"  and  further  directed 
that  the  shares  of  his  wife  and  daughters  should  be  for  their 
sole  and  separate  use,  and  that  the  trustees  should  let  the 
estates  upon  certain  conditions,  and  out  of  the  rents  should  pay 
all  taxes  and  for  repairs;  held,  that  the  legal  estate  in  the 
whole  of  the  premises  vested  in  the  trustees.^  The  court  dis- 
tinguished this  from  the  preceding  case,  inasmuch  as  in  this 
case  the  devise  was  to  receive  the  cA^ar  yearly  rents  and  profits, 
&c.,  and  the  trustees  had  duties  imposed  upon  them,  such  as  to 
repair,  pay  taxes,  &c.;  besides,  the  trustees  were  empowered 
to  let  the  estates. 

So,  where  there  was  devise  of  freehold,  copyhold,  and  lease- 
hold estates,  and  all  other  the  testator's  real  and  personal  estates 
unto  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
and  to  the  heirs,  executors,  administrators,  and  assigns  of  the 
survivor,  upon  trust  to  pay  and  apply,  or  permit  and  suffer  M. 
to  take  the  rents  and  profits  for  her  absolute  use  for  life,  and 
after  her  decease,  upon  trust  for  wf.,  B,,  and  C,  and  their  law- 
ful issue  respectively,  in  tail  general,  with  benefit  of  survivor- 
ship, to  and  amongst  their  issue  respectively  as  tenants  in  com- 
•851  mon,  *such  issue  not  to  have  a  vested  interest  till  twenty-one, 
and  the  said  tnistees,  after  the  death  of  «^.,  &,  and  C,  or  either 
of  them  to  apply  the  whole  or  any  part  of  the  rents  and  profits 
of  the  trust  estates,  not  exceeding  the  presumptive  share  of 
each  child,  towards  his  or  her  maintenance  during  minority; 
held,  that  the  trustees  took  an  estate  in  fee  in  the  freehold  and 
copyholds,  and  an  absolute  interest  in  the  leaseholds.^ 

But  where  •/?.  devised  thus:  "as  to  my  real  and  personal  es- 
tate, subject  to  my  debts  and  funeral  expenses,  I  give  and  de- 
vise the  same  as  follows,  viz.,  my  real  estate  and  all  my  per- 
sonal estate  unto  F.  M.  and  0.  fF.  and  their  heirs,  on  the 
following  trusts,  viz.,  to  the  intent  that  they  dispose  of  my 
personal  estate  in  discharge  of  my  debts,  funeral  expenses,  and 
such  legacies  as  I  may  direct;  and  as  to  my  real  estates,  subject 
to  my  debts,  and  such  charges  as  I  may  make,  I  give  and  de- 
vise the  same  to  H,  P,  for  life ;  held,  that  under  this  devise  the 

•  Doe  d.  Leicester  «.  Biggs.  3  Taunt.  109.   See  also  Doe  d.  Woodcock  v.  Barihrop, 
ft  Taunt  389.    (I  Eng.  Cf.  L.  136.) 
«  White  V.  Parker,  1  Hodges,  119.    1  Bing  N.  C.  574.    (97  Bng.  C.  L.  493.) 
«CnrBhamv.Newland,l  Hodges,  978.  9   Bing.  N.  C.  64.    (99  £ng.  C.  L.  957.) 
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kgal  estate  in  the  realty  vested  in  J?.  P.  for  his  life,  and  that 
F.  M,  and  O.  W.  took  no  estate  therein: because  the  intention 
that  the  trustees  should  pay  the  debts  was  not  apparent  on  the 
lace  of  the  will,  and  therefore  there  was  no  reason  for  giving 
the  real  estate  to  them.' 

When  an  estate  is  given  to  trustees  and  their  heirs  indefi- 
nitely, they  will  take  the  fee,  if  the  purposes  of  the  trust  require 
that  they  should  have  the  absolute  property  in  them,  or  that 
they  should  take  it  for  an  indefinite  period  of  time,  unless  a 
contrary  intent  is  manifested  on  the  face  of  the  will  There- 
fore where  a  testator  devised  to  trustees,  their  heirs,  and  as- 
signs, all  his  lands,  freehold,  copyhold,  and  leasehold,  and  all 
his  personal  estate  in  trust  to  pay  debts,  &c.,  and  then  to  apply 
the  annual  income  to  the  use  of  two  nieces,  for  their  lives;  and 
after  their  decease,  there  were  devises  in  terms  so  ambiguous 
as  to  make  it  doubtful  what  equitable  interest  the  devisees 
took;  it  was  held,  the  trustees  took  an  estate  in  fee,  in  the  free- 
holds and  copyholds,  and  an  absolute  interest  in  the  leaseholds.^ 

•Where  C  devised  lands  to  a  ftmt  covert  for  her  life,  and  'sSS 
then,  to  the  intent  that  she  or  her  husband  should  not  be  en- 
titled to  receive  the  rents  of  the  tenant,  appointed  trustees  to 
receive  them,  pay  them  over  to  the  wife,  and  attend  to  repairs; 
with  power  to  distrain,  lease,  &c.;  by  a  codicil  C  revoked  the 
devise  in  the  will,  the  trustees  named  therein  having  died,  and 
devised  the  lands  to  other  trustees,  to  the  same  intents,  and  in 
the  same  manner  in  all  respects,  as  if  the  new  trustees  had^  ori- 
ginally been  named  trustees  in  the  will;  held,  that  the  new 
tmstees  took  the  legal  estate  in  the  land.* 

Devise  for  life,  to  the  use  of  L.  D.  and  J,  E.  and  their  heirs, 
in  trust  for  B.  E.  C.  for  life,  with  a  declaration  that  the  estates 
were  so  limited,  to  the  end  that  the  legal  estate  so  vested  in 
L.  D.  and  «/l  E,  might  support  the  contingent  limitations;  held, 
that  the  use  was  executed  in  L.  D.  and  «/.  J^.,  who  held  the 
legal  estate,  and  not  R,  E.  C;  and  that  all  subsequent  estates 
were  holden  in  trust.^ 

A  lease  from  the  cesiui  que  trust  cannot  be  set  up  by  the 
trustee  in  any  case  without  the  aid  of  a  court  of  equity.® 

To  obviate  the  inconveniences,  says  an  able  writer  on  this  When  a 
subject,^  which  may  at  times  arise  when  an  ejectment  is  brought  rorrender 
by  a  cestui  que  trusty  the  jury  will  in  particular  cases  be  per-  ^*?u"2i 
mitted  to  presume,  that  a  regular  surrender  has  been  made  by  tmBtm 
the  trustees  of  their  estate;  thereby  clothing  the  cestui  que  trust  will  be 
with  the  legal  title,  and  enabling  him  to  recover  in  the  action,  presnmed. 

^  Keorick  v.  Beaaclerk  (Lord),  3  B.  &  P.  175. 

k  Houston  V.  Hogrhes,  6  B.  &  C.  403.  (13  Eng.  C.  L.  313.)  Doe  d.  Tomkyns  v* 
Willan,  3  B.  &  A.  84.  Murthwaite  v.  Bamaid,  3  B.  &  C.  357.  (9  Engr.  C.  L.  105.) 
3  Jd.  191.    (10  Engr.  C.  L.  48.)    3  B.  &  B.  634.     (6  Eng.  C.  L.  385.) 

«  Tenny  d.  Gibbs  o.  Moody,  3  Bing.  3.     (11  Eng.  C.  L.  4.) 

<  Harris  v.  Pugh,  4  Biog.  335.    (13  Eng.  C.  L.  459.) 

'  Baker  v.  MeUiBh,  10  Yes.  644.  '  Adams,  88. 
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Thus  a  surrender  will  be  presumed  if  the  purposes  of  the  trust- 
estate  have  been  satisfied;*  or  if  the  beneficial  occupation  of 
the  estate  by  the  possessor  induces  a  supposition,  that  a  con- 
veyance of  the  legal  estate  has  been  made  to  the  party  benefi- 
cially interested;  or  when  the  trust  is  a  plain  one,  and  a  court 
of  equity  would  compel  the  trustees  to  make  a  conveyance.'' 
But  this  presumption  will  not  be  made  if  the  surrender  be  a 
*853  breach  of  the  trust;  or  against  the  owner  of  the  *inheritance 
who  is  interested  in  upholding  it;*  or  where  the  title  of  the 
party,  for  whom  the  presumption  is  required,  is  a  doubtful 
equity  only,  until  a  court  of  equity  has  first  declared  in  favor 
of  the  equitable  title;*  nor  can  the  presumption  be  made  by  the 
court,  where  the  merits  of  the  case  would  have  warranted  such 
presumption  at  the  trial,  if  it  appear,  upon  a  special  verdict,  or 
special  case  reserved  for  their  opinion,  that  the  trust  estate 
though  satisfied  is  still  in  point  of  faQt  outstanding  in  the  trus- 
tees.* 
Joint  te-  Joint  tenant,  coparcener,  or  tenant  in  common,  may  maintain 
nants,  &c.  ejectment  against  his  companion  on  an  actual  ouster/ 
LnnaUc.  The  committee  of  a  lunatic  q[iay  bring  ejectment  in  the  name 
of  the  lunatic;  for  the  committee  is  but  as  bailiff,  and  has  no 
interest  in  the  land.^ 
Award.  An  award  under  a  submission  to  arbitration  will  give  a  per- 
son a  title  to  maintain  this  action;  at  least  the  defendant  will 
be  thereby  precluded  from  disputing  the  title  of  the  lessor  of 
the  plaintiff.  As  where  the  lessor  of  the  plaintiff  and  the  de- 
fendant in  ejectment  had  before  referred  their  right  to  the  land 
to  an  arbitrator,  who  had  awarded  in  favor  of  the  lessor;  held, 
that  the  award  concluded  the  defendant  from  disputing  the  les- 
sor's title  in  an  action  of  ejectment.^ 


SECTION  V. 

IN  WHAT  CASES  AN  ACTUAL  ENTRY  MUST  BE  MADE  BEFORE 

EJECTMENT. 

An  adfud  We  have  seen  that  originally,  in  order  to  maintain  eject- 
•fiirjfmiiflt  ment,  an  ax^tual  entry  on  the  lands  in  dispute  was  necessary; 
be  made  to  ^^^  ^j^g^^^  subsequently,  when  the  process  began  to  beconduct- 

•  Doe  d.  Hodaon  v.  Staple,  2  T.  R.  684.    ^  Doe  d.  Sybum  v,  Slade,  4  T.  R.  689. 

•  Doe  d.  Graham  v.  Scott,  11  East,  478. 

'  Keene  d.  Lord  Byron  v.  Deardon,  8  East,  S48. 

*  GoodtiUe  d.  Jones,  v.  Jones,  7  T.  R.  43. 
'  See  ante,  837. 

*  Dniry  v.  Fitch,  Hutt.  16.   Knipe  v.  Palmer,  2  WUs.  130.    Cocks  v.  Darson,  Hob. 
216.    See  43  G.  Ill,  c.  75. 

k  Doe  d.  Morris  v.  Rosser,  3  East,  15. 
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ed  under  legal  fictions,  an  actual  entry  was  dispensed  with.*  avoid  m 
It  is  observable,  however,  that  an  actual  entry  is  still  required  fi"®  ^* 
ia  order  *to  enable  the  claimant  to  support  this  action,  when-  [j^g^J^ 
erer  a  fine  has  been  levied  with  proclamations,  under  4  Hen.  ^hen  the 
Vlly  c  24,^  and  an  entry  is  requisite  to  rebnt  the  defendant's  posses- 
title;  and  whenever  the  possession  is  vacant.     In  all  other  sionisvsr 
cases  the  common  consent  rule  to  confess  entry  is- sufficient.®      ^ottA 

An  entry  to  avoid  a  fine  must  be  made  by  the  party  who  .  ^j^ 
claims  the  land  or  by  some  one  appointed  by  him;**  and  the  to^yoMf  ft 
claimant  must  have  a  right  to  enter;  for  if  the  right  of  entry  be  fine, 
taken  away  by  the  fine,  he  cannot  recover  in  ejectment.*  The 
entry  must  be  made  animo  clamandiS    But  if  a  party  enters 
expressly  to  claim  the  premises  as  his  own,  it  is  not  necessary 
for  him  to  say  what  particular  act  adverse  to  his  interest 
be  means  to  defeat;  he  need  not  declare  his  object  to  be  to 
avoid  a  fine.^    To  render  such  entry  available,  the  action  must 
be  conomenced  within  one  year  after  making  the  entry,  and 
prosecuted  with  effect.** 

Where  a  tenant  for  life  levies  a  fine,  although  it  is  no  bar  to 
those  in  remainder,  yet  a  remainder-man  must  make  an  actual 
entry  in  order  to  avoid  it  before  he  can  bring  ejectment^  But 
where  a  tenant  for  life,  with  remainder  to  R.  P.  in  fee,  leased 
for  her  life  and  died  in  1799,  and  the  lessee  continued  in  p6s- 
session  without  paying  rent,  till  his  death,  in  1805,  when  his 
son  took  possession,  and  continued  without  paying  rent,  and  in 
1807  levied  a  fine  with  proclamations;  held,  that  the  heir  of  R. 
P.y  the  remainder-man,  might  maintain  ejectmenf  against  the 
son,  without  an  actual  entry  to  avoid  the  fine,  or  a  notice  to 
determine  the  tenancy.^ 

Where  the  premises  are  vacated  and  wholly  deserted  by  the  When  the 
•tenant  and  his  place  of  residence  is  unknown,  the  old  mode  of  pp«»e«- 
proceeding  in  ejectment  must  be  pursued;  a  lease  must  be  "**"^'® 
sealed  on  the  premises,  an  ouster  actually  made,  and  the  parties    «g^^ 
to  the  suit  must  be  real  and  not  fictitious;  for  a  declaration  can- 
not be  delivered,  or  an  affidavit  made  of  the  delivery  of  it,  and 
consequently  the  court  cannot  proceed  to  give  judgment  against 
the  casual  ejector.'^    But  in  order  to  warrant  proceedings  a^  on 

'  Jifde^  8S6. 

^  As  by  3  &  4  W»  IV,  e.  74,  8.  3,  fines  and  Tecoyeries  are  abolished,  and  other 
modes  of  aasuiance  sabstiUited,  the  entry  here  referred  to  can  only  apply  to  fines  levied 
prerions  to  the  let  of  NoTember,  1834. 

«  Adams,  93.  Per  Lord  MansfiM,  in  Goodright  d.  Hare  v.  Cater,  Doug.  477.  An 
eotry  is  not  necessary  to  avoid  a  fine  at  common  law  withoat  proclamations.  Jenkins 
d.  Harris  v.  Pritcbard,  2  Wils.  45. 

'  Co.  Litt.  358.  If  done  by  a  stranger,  however,  and  the  claimant  afterwards  as- 
sents, it  will  in  some  cases  be  sufficient. 

*  Doe  d.  Odiame  v.  Whitehead,  Burr.  704. 

'  Clarke  v.  Phillips,  1  Vent.  43. 

>  Doe  d.  Jones  v.  Williams,  5  B.  &  Ad.  783.  (37  Eng.  C.  L.  186.)  3  N.  &  M. 
€03,  overruling  1  Sannd.  319.    F.  n.  1. 

k  4  Ann,  c.  16.  s.  16.  >  Compere  v.  Hicks,  7  T.  R.  433. 

i  Doe  d.  Burrell  v.  Perkins,  3  M.  &  S.  371. 

k  Doe  d*  Norman  v.  Rowe,  8  Dowl.  399. 
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a  vacant  possession,  they  must  be  wholly  deserted  by  the  ten- 
ant,  and  it  must  appear  that  the  claimant  has  been  unable  to 
find  out  where  the  tenant  is  to  serve  him  with  a  declaration.* 

The  manner  of  proceeding  in  these  cases  is  as  follows.  Ji., 
the  party  claiming  title,  must  enter  upon  the  land  before  the 
first  day  of  the  term  of  which  the  declaration  is  to  be  entitled 
and  whilst  oil  the  premises  execute  a  lease  of  them  to  B.j  (any 
person  who  may  accompany  him,)  at  the  same  time  delivering 
to  him  the  possession  by  some  one  of  the  common  modes.  C, 
(some  other  person)  must  then  enter  upon  the  premises,  and 
eject  B.  therefrom,  and  having  done  so,  must  remain  upon 
them,  whilst  B.  delivers  to  him  a  declaration  in  ejectment, 
founded  upon  the  demise  contained  in  the  lease;  and  in  all  re- 
spects like  the  declaration  in  the  modern  proceedings,  except 
that  the  parties  to  it  are  real  instead  of  fictitious  persons;  J3. 
being  made  the  plaintiff,  t^.  the  lessor,  and  C.  the  defendant. 
To  this  declaration  a  notice  must  be  added,  signed  by  J9.'s 
attorney,  and  addressed  to  C,  requiring  him  to  appear  and 
plead  to  the  declaration,  and  informing  him  that  if  he  do  not, 
judgment  will  be  signed  against  him  by  default.  When  the 
landlord  or  person  claiming  title,  does  not  wish  to  go  through 
this  ceremony  himself,  he  may  execute  a  power  of  attorney, 
authorising  ^another  to  enter  for  him;  and  the  proceedings  are 
then  the  same  as  if  he  himself  entered.** 

In  case  of  vacant  possession,  no  person  claiming  title  will  be 
admitted  to  defend  the  action.  Therefore,  if  the  right  to  the 
premises  be  disputed,  the  party  who  seals  the  lease,  must,  in 
the  first  instance,  recover  the  possession,  and  the  other  party 
must  afterwards  bruig  a  conunon  ejectment  against  him,  to  try 
the  title.*" 

When  an  ejectment  is  brought  in  an  inferior  court,  there 
must  be  an  actual  entry,  lease,  and  ouster,  as  in  the  case  of 
vacant  possession;  for  inferior  courts  have  not  the  power  of 
framing  rules  for  confessing  lease,  entry,  and  ouster,  nor  the 
means,  if  such  rules  were  entered  into,  of  enforcing  obedience 
to  them.** 

The  defendant  may  remove  an  ejectment  from  an  inferior  to 
a  superior  court  either  by  writ  of  certiorari  or  of  habeas  cor- 
pus;^ and  if  there  be  any  special  grounds,  a  certiorari  will  be 
granted  as  a  matter  of  course,^  and  when  removed,  the  tenant 


'  Adams,  199.  A  very  little  matter  has  been  held  sufficient  to  keep  possession, 
such  as  leaving  beer  in  a  cellar,  or  hay  in  a  bam,  id*  n.  Savage  v.  Dent,  2  Stra.  1064. 
Jones  d.  Griffiths  v.  March,  4  T.  R.  464.  Where  part  of  the  pronerty  for  which  an 
ejectment  was  brought,  consisted  of  three  unfinished  houses,  which  were  untenanted, 
and  there  was  no  property  in  them,  the  court  refused  to  allow  the  service  of  the  decla- 
ration by  sticking  it  up  on  the  outer  door,  but  obliged  the  lessor  of  the  plaintiff  to  pro- 
ceed as  upon  a  vacant  possession.  Doe  d.  Schovell  (or  Showell)  v.  Roe,  3  Dowl. 
591.    3  C.  M.  &  R.  49. 

^  Adams,  dOO.    3  Sell.  Prac.  131.  «  Id.    B.  N.  P.  96. 

'  Rex  V,  The  Mayor  of  Bristow,  1  Keb.  690.    Sherman  v,  Cocke,  id.  795. 

•  Doe  d.  Sadler  v.  Dring,  1  B.  &  C.  353.    (8  Eng.  C.  L.  69.) 

*  Patterson  d.  Gradbiidge  «.  fiades,  3  B.  &  G.  550.    (10  Eng.  C.  L.  178.) 
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in  possession  is  entitled  to  the  same  privilege  of  confessing 
lease,  entry,  and  ooster,  and  defending  the  action,  as  if  the 
piaintiff  had  originally  declared  in  the  superior  conrt.^ 

A  judgment  in  an  actidh  of  ejectment  in  an  inferior  juris- 
diction, is  not  within  the  moaning  of  the  19  Geo.  Ill,  c.  70,  s. 
11;  and  therefore  if  the  defendant  leaves  the  jurisdiction,  the 
jodgment  cannot  be  removed  into  a  superior  oourt.^ 


856 


•SECTION  VL 


•857 


KOTXCB  TO  QI7IT. 


FAes 

1.  Wlieo  notice  to  qmt  most 

begiTen. 

2.  Form  of  the  notice.  .        •  863 

3.  B  J  whom  notice  should  be 

given 865 

4.  To  whom.         •        •        .867 


FA6B 

6.  At  what  time  notice  should 
expire 868 

6.  Waiver  of  notice.     .        .  873 

7.  When  notice  to  quit  is  not 

required.        •        .        .  876 


1. — When  notice  to  quit  must  be  given."]  Whenever  there  When 
is  an  existing  tenancy  from  year  to  year,  the  landlord  cannot  ^^^  «^* 
maintain  ejectment  against  the  tenant  without  having  given  }?^^^* 
him  half  a  year's  notice,  expiring  with  the  year  of  the  tenancy;  ^y^  gi^ 
except  where  a  different  period  is  established,  either  by  an  months* 
express  agreement  between  the  parties,  or  by  a  particular  local  notice 
custom.*(l)    A  tenancy  at  will  in  the  ancient  acceptation  of  "!'*•' ^ 
the  term,  i.  e.  a  holding  at  the  will  of  the  owner  of  the  land,  ^^  eject- 
is  in  modem  times  scarcely  known,  the  inclination  of  the  ment  can 
courts,  of  late,  being  to  construe  every  tenancy  a  holding  from  he  brought 
year  to  year,  unless  a  different  tenancy  be  created  by  express 
agreement  between  the  parties.    A  general  occupation  ox  land 
therefore,  without  any  certain  or  determinable  estate  being 
limited  therein,  enures  as  a  tenancy  from  year  to  year,  deter- 
minable by  a  notice  to  quit 

WTien  a  party  has  obtained  possession  of  premises  belong-  When  a 
iiig  to  another,  and  the  owner  does  any  act  which  implies  that  yearly  te- 
he  intends  to  acknowledge  him  as  tenant,  a  tenancy  from  year  ^^^* 
to  year  is  created  by  such  act,  and  the  tenant  will  be  entitled 
to  regular  notice  to  quit  before  he  can  be  ejected     Thus, 

*  Gilbert,  Eject.  37. 

^  Doe  d.  Stanefield  v.  Shipley,  9  Dowl.  408. 

<  B.  N.  P.  96.    Parker  d.  Walker  v.  Constable,  3  Wils.  25. 

(1)  (Av  to  notice  to  qnit,  nee  Jaehton  ▼.  French^  3  Wend.  337.  Jaekmnn  ▼.  Sahnmt^  4 
Wend.  327.  Juekwn  ▼.  Monerief,  5  Wend.  26.  Jttekwn  r.  Burton^  1  Wend.  341.  TutiU  t. 
itfynoMs,  1  Verm.  80.  /feftciiret  ▼.  W%t<iif«,  Ibid.  311.  Clappv,  BeaTddey,lh\6.\5\.  CatUn 
V.  Wnhbum^  3  Verm.  25.  Dtu  t.  Deptcc,  6  Halst  409.  Jhn  v.  Adam$^  7  Halst  99.  Dtn  v. 
StadawL  Ibid.  322.) 
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if  a  person  enters  into  an  agreement  for  a  lease,  and  is  let 
into  possession,  and  has  paid  the  stipulated  rent,  he  is  a 
tenant  from  year  to  year.*  So  where  a  party  entered  into 
possession  of  premises  under  an  agreement  for  a  lease  at  a 
stipulated  rent,  and  occupied  them  more  than  a  year,  but  paid 
no  rent;  the  landlord  afterwards  delivered  to  him  an  account, 
charging  him  with  half  a  year's  rent,  which  he  admitted  to  be 
due,  and  named  the  amount;  held,  that  a  yearly  tenancy  might 
*858  *thereby  be  implied.^  So,  if  a  landlord  suffer  his  tenant  to 
continue  in  possession  after  the  expiration  of  his  lease,  and 
receive  rent  from  him  accruing  subsequent  to  the  period  of 
such  expiration,  he  becomes  thereby  his  tenant  from  year  to 
year,  upon  the  condition  of  the  original  lease.®  So,  although 
a  lease  granted  by  a  tendnt  for  life,  under  a  limited  power  of 
leasing,  which  exceeds  his  power,  is  void  and  not  capable  of 
being  confirmed  by  the  remainder-man,  yet  if  the  remainder- 
man raise  money  as  rent,  after  the  death  of  the  tenant  for 
life,  it  is  an  admission  of  a  tenancy  from  year  to  year  and  a 
notice  to  quit  must  be  given  before  any  ejectment  can  be 
brought.*  And  if  on  the  determination  of  the  title  of  the  land- 
lord the  tenant  continues  to  hold  the  premises  under  his  suc- 
cessor, in  the  absence  of  any  new  contract,  he  will  be  consi- 
dered to  hold  them  on  the  same  terms  as  under  the  original 
landlord.*(l) 

When  a  party  is  let  into  possession  under  a  lease  void  by 

the  statute  of  frauds  payment  and  receipt  of  rent  will  not 

establish  the  lease,  but  it  will  create  a  tenancy  from  year  to 

year,  regulated  by  its  covenants  and  conditions.' 

PoMes-         The  same  principle  prevails  if  a  party  comes  into  possession 

Bion under  uijtjer  j^n  agreement  or  lease  invalid  from  any  other  circum- 

^nu^   stance,  or  under  a  valid  agreement  for  a  future  lease.    Tlie 

evidence    ^ceipt  of  rent  is,  in  all  cases,  primA  facte  evidence  of  a  yearly 

of  a  yearly  tenancy  .«f    ^  Where  parties  enter  into  a  mere  agreement  for  a 

tenancy,     future  lease,  they  are  tenants  at  will;  but  if  rent  is  paid  under 

the  agreement,  they  become  tenants  from  year  to  year."* 

The  intention  to  create  a  yearly  tenancy  may  be  inferred 
from  other  circumstances  besides  the  receipt  and  payment  of 
rent.    Thus,  where  ejectment  was  brought  on  the  demise  o\ 

'  Doe  d.  Westmoreland  «.  Smith,  1  M.  &  R.  137.    Mann  v.  Lovejoy,  R.  k,  M.  355. 
(Si  Eng.  C.  L.  454.) 
^  Cox  V.  Bent,  6  Bing.  195.    (15  Eng.  C.  L.  410.) 
«  Bishop  V.  Howard,  2  B.  &  C.  100.     (9  Eng.  C.  L.  41  ) 

*  Doe  d.  Martin  r.  Waits,  7  T.  R.  83.    Doe  d.  Jordan  r.  Warde,  1  H.  BI.  9T. 
Doe  d.  Tucker  v.  Morse,  1  B.  &  Ad.  365.     (20  Eng.  C.  L.  398.) 

•  Hutton  r.  Warren,  2  Gale,  71.    1  Mees.  &  Wels.  461.     Biickworth  r.  Simpson, 
1  Gale,  38.    1  C.  M.  &  R.  834. 

'  Doe  d.  Riffge  r.  Bell,  6  T.  R.  471.    Clayton  v.  Blakey,  8  T.  R.  3. 
«  Doe  d.  Warner  v.  Browne,  8  East,  165.    Doe  d.  Pntchard  o.  Dodd,  2  N.  &  M. 
838.    5  B.  &  Ad.  689.    (27  Eng.  C.  L.  157.) 
k  Per  Littkdak,  J.,  in  Hamerton  v.  Stead,  3  B.  &  C.  483.    (10  Eng.  C.  L.  161.) 

(1)  {LeOey  y.  Randolph,  4  Rawle,  126.) 
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an  in&nt  which  was  compromised,  and  the  tenant  in  possession 
atromed  to  the  infant,  though  the  lessor  of  the  plaintiff,  on  his 
'coming  of  age,  did  not  accept  of  rent  or  do  any  act  to  confirm  *859 
the  tenancy,  yet  as  the  former  ejectment  was  brought  at  his 
sait  and  for  his  benefit,  it  was  held,  that  he  should  not  be 
allowed  to  consider  the  tenant  as  a  trespasser,  and  bring  a  new 
ejectment  without  giving  notice  to  quit  ■  So  also  where  a 
ftme  covert  lived  many  years  separated  from  her  husband, 
and  daring  that  time  received  to  her  separate  use  the  rents  of 
certain  lands  which  came  to  her  by  devise  after  separation,  it 
was  presunaed  that  she  received  the  rents  by  her  husband's 
authority,  and  the  court  held,  that  a  notice  to  quit  must  be 
given  by  him  before  he  could  maintain  ejectment.** 

So  where  a  rector  succeeded  to  the  rectory  upon  the  death  A  conti- 
of  the  former  incumbent,  in  April  1816.    ^A.  and  B.  were  then  nuance  in 
in  possession  of  the  glebe  lands,  having  been  tenants  of  the  J^l^^*** 
former  incumbent,  and  they  continued  in  possession  until  after  expiration 
December  1816,  when  the  rector  conveyed  the  lands  to  trus-  ofatenn, 
tees  for  securing  an  annuity;  held,  that  the  latter  could  not  is  en- 
maintain  an  ejectment  against  Ji,  and  B.  without  giving  them  ^®"®®  ®^  * 
a  notice  to  quit,  for  the  rector  must  be  presumed  to  have  con-  t^|^cy. 
sented  to  the  continuance  of  their  tenancy  under  the  terms  of  ^ 
their  previous  holding." 

Where  •^.  granted  an  annuity  to  B,  out  of  certain  lands, 
with  power  of  distress  and  entry  if  the  annuity  should  be  in 
arrecr,  •/?.  afterwards  granted  a  lease  for  years  of  the  latids  to 
the  defendant;  the  annuity  having  become  in  arrear,  B.  ap-  Attom- 
plied  for  it  to  the  defendant,  who  thereupon  entered  into  an  "'ent. 
agreement  to  attorn  and  become  tenant  to  A,  and  afterwards 
paid  him  rent;  held,  that  this  created  a  tenancy  from  year  to 
year  between  B,  and  the  defendant,  determinable  on  the  ar- 
]£ars  of  the  annuity  being  paid,  upon  which  the  defendant's 
lease  for  years  would  revive.** 

A  demise,  "  not  for  one  year  only,  but  from  year  to  year,'* 
operates  as  a  tenancy  for  two  years  certain  at  least,  and  there- 
fore *cannot  be  put  an  end  to  at  the  end  of  the  first  year  by  six  *860 
mouths'  previous  notice.*  But  where  furnished  apartments 
were  taken  ^for  twelve  ^nonths  certain^  and  six  months* 
notice  afterwards**  it  was  contended  that  the  defendant,  under 
the  above  taking,  was  not  at  liberty  to  quit  tillisix  months' 
notice  had  been  given  after  the  expiration  of  the  first  year;  but 
Lord  Ellenborough  was  clearly  of  opinion  that  the  defendant 
was  only  bound  to  remain  the  twelve  months  certain,  and  that 
he  was  at  liberty  to  quit  at  the  end  of  that  period,  by  giving 

*  Doe  d.  Miller  p.  Noden,  2  Esp.  530. 

^  Doe  d.  Leicester  o.  Bigp^s,  1  Taunt.  367. 

« Doe  d.  Gates  v.  Somerville,  6  B.  &  C.  136.     (13  Eng.  0.  L.  118.)     9  D.  &  R. 
100.    See  Hutton  «.  Warren,  anU^  858. 
'  Doe  d.  Beyan  v.  Boulter,  1  Nev.  &  Perry,  650. 

*  Denn  d.  Jackibg  v.  Cartwriglit,  4  East,  29. 
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six  months'  previous  notice.    His  lordship  laid  considerable 

stress  upon  the  word  certain^  applied  to  the  first  twelve  months, 

which  showed  that  every  thing  afterwards  was  uneeriain^  and 

depended  on  the  notice.* 

The  pre-        As  implied  tenancies  from  year  to  year  depend  upon  the 

sumption   presumption  that  it  was  the  intention  of  the  parties  to  create 

tenan  Y  ^  them,  evidence  is  admissible  to  rebut  such  presumption;  as 

may'be  re-  where  the  rent  is  not  paid  and  received  as  between  landlord 

butted.      and  tenant,  but  upon  some  other  consideration,  a  tenancy  from 

year  to  year  will  not  be  created,** 

Defendant  iu  possession  under  a  lease  for  fourteen  years, 
assigned  the  lease,  by  way  of  mortgage,  to  plaintiff,  and  then 
committed  a  forfeiture,  for  which  the  lessor  brought  ejectment* 
It  was  then  agreed,  at  a  meeting  of  all  the  parties,  that  judg- 
ment  should  be  signed  in  the  ejectment,  that  the  lessor  should 
grant  a  new  lease  to  plaintiff,  and  that  plaintiff  should  grant  an 
under-lease  to  defendant.  The  new  lease  was  accordingly 
granted  to  plaintiff,  who  then  delivered  defendant  the  key,  say- 
ing, <<  go  on  as  usual,  pay  the  money''  (due  on  mortg^sige,) 
<<  and  when  you  have  done  so,  you  shall  have  an  under-lease ;" 
held,  that  this  did  not  constitute  defendant  tenant  from  year  to 
year;  for  the  defendant  was  not  put  into  possession  under  an 
^agreement  for  a  lease,  the  intention  was  to  spur  him  up  to  pay 
*861  the  money  which  was  due,  and  under  such  a  state  *of  facts 
there  was  no  room  to  imply  a  tenancy  from  year  to  year.® 
TenaDcy  A  party  who  has  been  let  into  the  possession  of  land  under 
at  wUl.  a  contract  of  sale,  or  for  a  letting,  which  has  not  been  com- 
pleted, is  a  tenant  at  will  to  the  vendor.^  If  an  agreement  be 
made  to  let  premises  so  long  as  both  parties  like,  and  reserving 
a  compensation,  accruing  de  die  in  ditm^  and  not  referable  to 
a  year,  or  any  sdiquot  part  of  a  year,  it  does  not  create  a  hold- 
ing from  year  to  year,  but  a  tenancy  at  will  strictly  so  called* 
And  though  the  tenant  has  expended  money  on  the  improve- 
ment of  the  premises,  that  does  not  give  him  a  right  to  hold 
them  until  he  be  indemnified.*^  Where  a  minbter  of  a  dissent- 
ing congregation  was  placed  in  possession  of  a  chapel  and 
dwelling-house,  by  persons  in  whom  the  legal  fee  was  vested, 
in  trust  to  suffer  the  chapel  to  be  used  for  the  purposes  of  re- 
ligious worship;  it  was  held,  that  he  was  a  mere  tenant  at  will 
to  those  persons,  and  that  his  interest  was  determinable  in- 
stanter,  by  a  demand  of  possession.'' 

*  Thompson  v.  Maberl  j,  S  Camp.  573. 

^  Right  d.  Dean  of  Wells  «.  Bawden,  3  East,  960.    Sykes  d.  Murgatroyd  e. , 

cited  in  1  T.  R.  161.    Roe  d.  Brone  v.  Prideaux,  10  East,  156. 

«  Doe  d.  Rogers  v.Pullen,  9  Bing.N.C.  749.    (39  Eng.  C.  L.  474.)   2  Hodges, 39. 

«  Ball  V.  Cuilimore.  9  C.  M.  &  R.  190.  1  Gale,  96.  And  see  Goodtitle  v.  Her- 
bert, 4  T.  R.  680.  Dunk  v.  Hunter,  5  B.  &  A.  399.  (7  Eng.  O.  L.  116.)  Doe  d. 
BiBg^ttm  V.  Carlwright,  3  B.  &;  A.  396.  (5  Eng.  C.  L.  306.)  Doe  d.  Holhngsworth 
9.  Stennet,  9  Esp.  717. 

*  Richardson  v.  Langridge,  4  Taunt.  198. 

'  Doe  d.  Jones  v.  Jones;  10  B.  &  C.  718.  (91  Eng.  C.  L.  153.)  Doe  d.  Nicholi 
«•  M'Keag,  10  B.  &  C.  791.    (91  Eng.  0.  L.  154.) 
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There  is  no  distinction  with  reelect  to  notice  between  houses  There  is 
and  land.     Where  there  is  a  yearly  tenancy,  half  a  year's  no-, "®  distinc- 
tice  to  quit,  ending  with  the  year  of  the  tenancy,  must  be  given  JJJJ^or" 
in  both  cases,  except  by  special  agreement  between  the  parties,  ^^  be- 
or  by  some  local  custom.^    Neither  will  the  circumstance  of  tween 
the  rent  being  reserved  quarterly  vary  the  case,  if  the  tenancy  houses 
be  from  year  to  year.^    So  if  an  house  be  let  from  year  to  ""*  ****^* 
year^  to  quit  at  a  quarter's  notice,  the  notice  must  be  given  to 
quit  at  the  end  of  a  quarter  expiring  with  a  year  of  the  tenancy. 
But  if  the  demise  be  for  one  year  only,  and  then  to  continue 
tenant  afterwards,  and  to  quit  at  a  quarter's  notice,  a  quarter's 
notice  ending  at  any  time  will  be  sufficient."    So  *where  pre*    *862 
mises  are  taken  under  an  agreement  by  which  the  ^  tenant  is 
always  to  be  subject  to  quit  at  three  months'  notice,"  this  con- 
stitntes  a  quarterly  tenancy,  which  may  be  determined  by  a^ 
three  months'  notice  to  quit,  expiring  at  the  same  time  of  the 
year  it  commenced,  or  any  corresponding  quarter-day.    But 
although  the  tenant  under  such  an  agreement  enters  in  the 
middle  of  one  of  the  usual  quarters,  if  there  appears  to  be  no 
agreement  to  the  contrary,  he  will  be  presumed  to  hold  from 
the  day  he  enters,  and  the  tenancy  can  only  be  determined  by 
a  notice  expiring  that  day  of  the  year,  or  some  other  quarter- 
day  calculated  from  thence.^ 

In  the  case  of  an  ordinary  weekly  tenancy,  i^  week's  notice  Weekly 
to  quit  is  not  implied  as  part  of  the  contract,  unless  there  be  a  teoaney. 
usage  to  that  effect;  but  in  absence  of  such  usage,  a  weekly 
tenant  who  enteVs  on  a  fresh  week,  may  be  bound  to  continue 
until  the  expiration  of  that  week,  or  pay  the  week's  rent® 

Where  a  tenant  from  year  to  year  dies,  his  personal  repre- 
sentatives have  the  same  interest  in  the  land  which  he  had, 
and  are  therefore  entitled  to  the  "same  notice  to  quit'' 

Where  a  party  has  put  another  into  possession  with  a  view  When  a 
to  a  future  tenancy,  or  purchase,  or  circumstahces  of  a  similar  demand  of 
nature,  although  he  may  have  done  no  act  acknowledging  a  ^^^ 
regular  tenancy,  he  cannot  afterwards  eject  him  without  a  de-  cessary 
mand  of  the  pc^ssion,  unless  some  wrongful  act  has  been  done  though 
by  such  party  determining  his  lawful  possession.i^  Thus,  where  there  is  no 
the  party  was  let  mto  possession  under  an  agreement  for  the  '®fir»l^  te- 
purchase  of  the  land,  and  had  possession  formally  given  to  him,  ""**^y' 
and  paid  part  of  the  purchase-money,  (and  there  was  no  default 
on  his  part,^)  the  court  held,  that  a  demand  of  possession  was 
necessary.^    So,  where  ^A.  entered  into  an  agreement  with  B. 
to  sell  land  then  in  possession  of  the  latter,  on  certain  terms, 

•  Right  V,  Darby,  1  T.  R.  163.  ^  Shirley  v.  Newman,  1  Esp.  367. 

'  Doe  d.  Pitcher  ii.  Donovan,  1  Taunt  655.    3  Camp.  78. 
'  Kemp  V.  Derrett,  3  Camp.  510. 
«  Hnffell  «.  Armistead,  7  C.  &  P.  56.    (33  Eng.  C.  L.) 

'  Doe  d.  Shaw  v.  Porter,  3  T.  R.  13.    Parker  d.  Walker  9.  Constable,  3  Wtla.  84. 
And  see  8  D.  &  R.  706.    (16  £ng.  C.  L.  115.) 
( Adams.  131.  ^  Doe  d.  Parker  «.  Bonlton,  6  M.  &  6. 148« 

i  Right  d.  Lewis  «.  Beard,  13  East,  810. 
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and  to  execute  a  conveyance  in  case  A,  should  be  found  owner 
*863  thereof,  and  could  make  a  good  title  'thereto;  and  agreed  that 
in  the  mean  time  B,  should  remain  in  possession;  held,  that  •//• 
could  not  bring  ejectment  against  B,  to  try  the  title  without 
having  demanded  possession,  or  otherwise  determined  J?.'s 
tenancy."  So  also,  when  a  party  is  admitted  into  possession 
under  an  invalid  lease,  the  landlord  must  demand  possession , 
or  in  some  other  manner  determine  the  will,  before  he  can 
maintain  ejectment,  although  he  has  not  acknowledged  the 
party  as  his  tenant.**  So  if  the  agent  of  mortgagee  applies  to 
a  person  in  possession  of  the  land  for  rent,  he  cannot  afterwards 
eject  him  without  a  demand  of  possession.® 

A  notice        2. — Form  of  the  notice  ]    Notice  by  parol  is  sufficient,**  un- 
need  not  Jess  required  to  be  in  writing  by  agreement  between  the  par- 
be  in  wnt-  ^jgg^  Qj  ^i^g  provisions  of  a  power.*   When  the  landlord  intends 
NoVarti-  ^^  enforce  his  claim  for  double  value,  if  the  tenant  holds  over, 
cular  form  it  is  necessary  that  the  notice  should  be  in  writing;  and  in  all 
is  necee-    cases  it  is  advisable,  as  it  prevents  mistakes,  and  renders  the 
•"y*         evidence  certain  and  correct.     But  it  is  advisable  that  there 
should  not  be  a  subscribing  witness  to  thei  notice,  for  it  may 
cause  some  difficulties  in  the  proof.     It  has  been  held,  that  a 
notice  to  quit  in  writing,  signed  by  the  party  giving  it,  and,  at- 
tested by  a  witness,  must  be  proved  by  calling  that  witness, 
or  his  absence  must  be  accounted  for — proof  that  it  was  served 
on  the  tenant,  that  he  read  it,  and  did  not  object  to  it,  is  not 
sufficient.' 

The  words  of  the  notice  should  be  clear  and  decisive,  with- 
out any  ambiguity,  or  giving  any  alternative  to  the  tenant.  If, 
however,  it  appears  clearly  on  the  face  of  the  notice  that  the 
landlord's  only  object  was  to  turn  out  the  tenant,  it  will  be 
sufficient,  though  it  apparently  contains  an  altemative-^-as 
•864  *  where  the  words  were,  "  I  desire  you  to  quit  the  possession  at 
Lady-day  next,  &c.,  or  I  shalt  insist  upon  doubte  ren/,'^  it  was 
held  sufficient,  because  the  latter  part  of  the  notice  evidently 
referred  only  to  the  penalty  inflicted  by  4  Geo.  II,  c.  28,  though 
the  terms  of  that  statute,  which  gives  £/ouWc  the  annual  value, 
were  mistaken.^^  ^ 

Where  the  notice  was  to  quit  "on  the  25th  day  of  March, 


*  Doe  d.  Newby  v.  Jackson,  2  D.  &  R.  5U.    1  B.  &  C.  448.    (8  Eng.  C.  L.  126.) 
<>  Goodtitle  d.  Herbert  v.  Galloway,  4  T.  R.  680.     Clayton  v.  Blakey,  8  T.  R.  3. 

Thunder  d.  Weaver  v.  Belcher,  3  East,  449,  451.    Doe  d.  Warner  tr.  Browne,  8  East, 
165. 

*  Doe  V.  Hales,  7  Bing.  332.     (20  Eng.  C.  L.  147.) 

'  Timmins  o.  Rowlison,  3  Burr.  1603.  Doe  d.  Macartney  v.  Crick,  5  Esp.  196. 
Roe  V,  Pearce,  2  Camp.  96. 

■  Id,    Legg  d.  Scott  v.  Benion,  Willes,  47. 

'  Doe  d.  Sykes  v.  Durnford,  2  M.  &  S.  62. 

r  Doe  d.  Mathews  v,  Jackson,  Doug.  175.  But  if  the  notice  had  really  contained 
the  option  of  a  new  agreement,  and  said  for  instance,  **  or  else  that  you  agree  to  pay 
double  rent,  it  would  not  have  been  good.*'    Per  Loni  Mansfield,  id. 
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or  6th  day  of  April  next  ensuing/'  and  was  delivered  before 
Dew  Michaelmas-day,  it  was  held  to  be  a  good  notice;  as  being 
intended  to  meet  an  holding  commencing  either  at  new,  or  old 
Lady-day,  and  not  to  give  an  alternative."  So  in  case  of  an 
obrioas  mistake,  the  court  will  not  invalidate  the  notice.  As 
vhere  a  notice  was  given  at  Michaelmas,  1795,  to  quit  at 
Lady-day,  which  will  be  in  1795,  and  the  defendant  was  told 
at  the  time  of  the  delivery  of  the  notice,  that  he  must  quit 
next  Lisdy-day^  it  was  held  sufficient  notice  to  quit  at  Lady- 
day,  1796.^ 

Where  the  tenancy  commenced  in  February,  and  notice  was 
served  in  October,  1833,  to  quit  at  the  expiration  of  half  a  year 
from  the  delivery  of  this  notice,  or  at  such  other  time  or  times 
as  your  present  year's  holding  of  the  said  messuage  shall  expire 
after  the  expiration  of  half  a  year  from  the  delivery  of  this 
notice;  held,  that  the  notice  was  good  for  February,  1835,  and 
that  the  word  ^  present''  must  be  taken  to  be  referable  to  the 
expiration  of  the  year  current  after  that  time.*  So,  where  there  t 

was  a  misdescription  of  the  premises  in  the  notice,  which  could 
lead  to  no  mistake,  the  house  being  described  therein  as  the 
Waiermah*s  Arms  instead  of  the  Bricklayer^ s  Arms,  no  sign 
called  the  Waterman's  Arms  being  in  the  parish,  the  notice 
was  deemed  good.^ 

As  a  lessor  cannot  determine  the  tenancy  as  to  part  of  the 
things  demised,  and  continue  it  as  to  the  rest,  the  notice  *must  *865 
include  all  the  premises  held  under  the  same  demise;  and  the 
courts  will,  if  possible,  give  effect  to  the  notices,  so  as  to  deter* 
mine  the  tenancy  altogether.*  Where  a  house,  lands  and  tithes 
are  held  under  a  parol  demise  at  a  joint  rent,  a  notice  to  quit 
''the  house,  lands,  and  premises,  with  the  appurtenances," 
was  held  to  include  the  tithes;  for  the  tithes  having  been  held 
along  with  the  farm,  the  notice  must  have  been  understood  by 
both  parties  to  apply  to  both.' 

Where  the  notice  is  directed  to  the  tenant  by  a  wrong 
Christian  name,  and  he  keeps  it,  the  misdirection  is  waived.' 

3. — By  whom  notice  nhould  be  given.]    The  notice  to  quit  The  notice 
must  be  given  by  the  person  interested  in  the  premises,  or  his  thonld  be 
authorised  agent;  and  such  agent  must  be  clothed  with  his  g|^?  ^^ 
power  to  give  the  notice  at  the  time  when  the  notice  is  given;  JlJ^i^"*''' 
a  subsequent  assent  on  the  part  of  the  landlord  being  not  suf-  agent  duly 
ficient  to  establish  by  relation  a  notice  given  in  the  first  in-      ' 
stance  without  his  authority. 

Ttierefore,  where  a  lease  for  twenty-one  years  contained  a 


*  Dqe  d.  Matheweon  «.  Wrightson,  4  Eap.  5. 

»  Doe  d.  Duke  of  Bedfoid  v.  Kightlej,  7  T.  R.  63. 

*  Doe  d.  WUliame  9.  Smith,  3  Har.  &  Wol.  )76. 

*  Doe  d.  Cox  V. ,  4  £ep.  185.  •  Doe  d.  Redd  e.  Aitber,  14  East,  946. 

*  Doe  d.  Morgan  v.  Chnich,  3  Camp.  71.    Le  Blanc. 

*  Doe  e.  SpilTer,  6  Sep.  70.  / 
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proviso,  that  in  case  either  landlord  or  tenant,  or  their  respec- 
tive heirs  or  executors,  wished  to  determine  it  at  the  end  of  the 
first  fourteen  years,  and  should  give  six  months'  notice  in  writ- 
ing under  his  or  their  respective  hands,  the  term  should  cease; 
held,  that  a  notice  to  quit,  signed  by  two  only  of  three  execu- 
tors of  the  original  lessor,  to  whom  he  had  bequeathed  the  free- 
hold as  joint-tenants,  expressing  the  notice  to  be  given  on  be- 
half of  themselves  and  the  third  executor,  was  not  good  under 
the  proviso,  which  required  it  to  be  given  under  the  hands  of 
all  three.  Neither  could  such  notice  be  sustained  under  the 
general  rule  of  law,  that  one  joii^t-tenant  may  bind  his  com- 
panions by  an  act  done  for  his  benefit;  for  non  constat  that  the 
determination  of  the  lease  was  for  the  benefit  of  the  co-joint 
tenant;  which  it  was  incumbent  on  the  party  who  wished  to 
avail  himself  of  it  to  prove.  And  the  notice  to  quit  being  such 
as  the  tenant  was  to  act  upon  at  the  time,  no  subsequent  rcc&g- 
*866  nition  "^of  the  third  executor  will  make  it  good  by  relation;  nor 
was  his  joining  in  the  ejectment,  evidence  of  his  original  assent 
to  bind  the  tenant  by  the  notice.*  If  one  of  several  joint-tenants 
gives  notice  on  behalf  of  himself  and  the  others,  it  is  sufficient 
as  to  all ;  for  the  true  character  of  a  joint-tenancy  is  that  the 
tenant  holds  the  whole  of  ail  so  long  as  he  and  all  shall  please; 
and  as  soon  as  any  one  of  the  joint-tenants  gives  a  notice  to 
quit,  he  effectually  puts  an  end  to  thai  tenancy.^ 

It  has  been  held  that  notice  giv^n  by  a  stranger  purporting 
to  act  as  agent  for  all  the  joint-tehants  was  sufficient,  though 
he  was  authorised  by  some  of  them  only  at  the  time,  the  others 
having  subsequently  recognised  his  authority  before  the  action 
was  brought,  in  accordance  with  the  maxim,  omnis  ratihabi- 
Anthority  /to,«  &c.    But  in  a  subsequent  casie  it  was  ruled  that,  to  render 
of  an  agent  notice  by  an  agent  valid,  his  authority  to  give  such  notice  must 
togiTeno-  Y^  complete  at  least  before  day  of  the  demise  laid  in  the  decla- 
ration; and  that  an  authority  to  receive  rent  does  not  imply  an 
authority  to  give  notice  to  quit.    The  court  said  that  the  sub- 
.  sequent  ratification  after  the  notice  had  been  given  would  not 
be  sufficient;  that  the  notice  was  only  valid  from  the  time  that 
Notice  by  it  became  the  notice  of  the  landlord.**    And  in  a  very  recent 
the  agent  case,  where  the  notice  was  served  by  a  person  who  was  em- 
^^t"*fR-°'  ployed  to  receive  the  rents  by  the  agents  of  the  plaintiffs,  who 
cient*    '    ^^^^  mortgagees,  which  person  knew  nothing  of  the  plaintiffs 
themselves,  but  he  had  frequently  paid  the  rents  into  the  bank 

•  Doe  d.  Fisher  t*.  Cuthell,  5  East,  491.    2  Smith,  83.    5  Etp.  149. 

k  Doe  d.  AHlin  o.  Summersett,  1  B.  &  Ad.  135.  (30  Eng*  C.  L.  361.)  This  ca3e 
overrulee  Doe  d.  Whayman  v.  Chaplin,  3  Taunt.  120. 

<  Goodtitle  d.  Kin^  v.  Woodward,  3  B.  &  A.  689.  (5  Eng^.  C.  L.  424.)  Parke, 
!•,  eipretsed  himself  dissatisfied  with  the  reasons  giren  for  this  decision  in  10  B.  & 
C.  634.  (21  Enff.  C.  L.  141.)  The  decision,  however,  seems  to  be  correct,  accord- 
ioff  to  the  principles  laid  down  in  Doe  v»  Summersett,  aupra^  for  if  notice  from  o^ 
joint  tenant  is  sufficient,  notice  from  the  agent  of  one,  duly  authorised,  must  be  8u»' 
oient;  and  in  this  case  the  agent  had  the  authority  of  one  before  he  served  the  notice. 

«  Doe  d.  Mann  v.  Walters,  10  B.  &  C.  626.    (21  Eng.  C.  L.  139.) 
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OQ  their  acooantf  and  had  previously  given  notices  to  quit  to 
other  teoaotSy  which  had  been  acted  upon  without  objection ; 
the  ooart  held  that  the  notice  was  not  sufficient.  Tindal,  C.  J. 
observed  that  the  person  who  gave  the  notice  was  merely  the 
*ageDt  of  an  agent,  there  should  have  been  mare  evidence  (he  *867 
was  far  from  saying  that  there  was  not  some  evidence)  either 
of  an  original  authority  from  the  mortgagees  to  this  person,  or 
of  a  subsequent  recognition  by  them  of  his  sMSts.* 

If  the  joint  lessors  be  partners  in  trade,  a  notice  to  quit  by  Chnrch- 
one  in  the  name  of  all  is  sufficient^    Notice  to  quit  to  a  tenant  waidens. 
of  lands  originally  devised  to  the  churchwardens  of  a  parish 
and  their  successors  in  trust,  signed  by  the  rector  and  church- 
wardens, requiriDg  him  to  deliver  up  the  premises  to  the  rector 
and  churchwardens  for  the  time  being,  is  insufficient;  for  it  is 
nnc^tain  in  its  intent,  as  there  were  no  such  persons  as  the  rec- 
tor and  churchwardens  known  to  the  law  as  a  continuing  body, 
like  a  body  corporate,  and  as  the  defendant  could  not  know  to 
whom  he  was  to  deliver  possession,*    The  steward  of  a  corpo-  Corpon- 
ration  may  give  notice  to  quit  without  authority  under  seal,  and  ^^^^* 
if  the  corporation  afterwards  bring  ejectment  upon  such  notice, 
it  will  be  a  sufficient  recognition  of  his  authority.^    A  receiver 
appointed  by  the  court  of  Chancery  with  a  general  authority 
to  let  the  lands  from  year  to  year,  is  a  sufficiently  authorised 
agent  to  give  notice  to  quit.' 

4. — To  whom  notice  should  be  givenJ}    The  notice  should  Notvie 
in  all  cases  be  served  on  the  tenant  o6»the  person  serving  it;  if  ^^^"J^  ^ 
the  premises  be  underlet,  the  sub-tenancy  must  be  determined  !^^T!l^ 
either  by  a  notice  from  the  lessor  to  the  lessee,  or  from  the 
lessee  to  the  undertenant,  notice  from  the  lessor  to  the  imder- 
tenant  is  insufficient,  there  being  no  proof  of  contract  between 
them.    Where  the  service  was  upon  a  relation  of  the  under- 
tenant an  the  premUeSy  it  was  held  to  be  insufficient,  although 
the  notice  was  addressed  to  the  original  tenant/ 

Wher^  a  lease  contained  a  power  to  determine  the  term  by 
giving  six  months' notice  ^<  to  the  tenant;"  held,  that  a  notice 
directed  to  and  served  upon  7.  M.,  who  resided  on  the  pre- 
mises and  described  himself  as  the  servant  of  his  brother,  the 
tenant,  whose  name  was  J.  M.,  was  insufficient,  though  in  a 
subsequent  conversation  with  the  lessors  of  the  plaintiff  the 
tenant  said  ^'  those  notices  were  not  directed  to  me,  I  did  not 
regard  them,"  which  amounted  to  an  admission  that  he  had 
received  the  notice.^ 


>  Doe  d.  Rhodes  «.  Robinsom  MS.  C.  P.  T.  T.  1B37. 

»  Doe  d.  Elliott «.  Hulme,  3  M.  &  Byl.  433.    (17  £ng.  C.  L.  136.) 

*  Doe  d.  Brooks  if.  Faircloa^h,  6  M.  &  S.  40. 

^  Roe  d.  Dean  of  Rocheeter  v.  Peirce,  2  Caaip.  96. 

*  Wilkinson  v.  Collej,  Bnrr.  3694.    Doe  d.  Marsaek  «.  Read,  19  East,  57. 

'  Doe  d.  Mitehell  «.  Leri,  Adams,  130.  Roe  v.  Wi^gs,  3  N.  R.  330.  Pleasant  d. 
BaytoD  9.  Btnson,  14  East,  934. 

s  Doe  d.  Exeter,  Corporadon  of,  v.  Mitchell*  MS.  Coram  Patteson,  J.,  Sum.  Asals. 
DeT<m.»  eonfinaed  in  Q.  B.  M.  T.  1837. 


867  SXECTUEKT.  [CHAP.  XI. 

Where  •^.  had  been  tenant  of  certain  premises,  and  upon  his 

*868    'leaving  them  B.  took  possession;  held,  that  in  the  absence  of 

any  evidence  to  the  contrary,  it  might  be  presumed  that  he 

came  in  as  assignee  of  Jl.^  although  he  never  paid  rent,  and 

that  notice  to  quit  was  rightly  given  to  A* 

If  two  tenants  hold  premises  in  common,  notice  to  quit  ad- 
dressed to  all  and  served  upon  one  of  them  is  sufficient.^ 
Where  a  corporation  is  tenant,  notice  to  quit  should  be  ad- 
dressed to, the  corporation,  and  served  upon  its  officers.^  With 
Mode  of  respect  to  the  mode  of  serving  notice,  it  should  in  all  cases  be 
•enriDg.  served  on  the  tenant  himself  if  possible,  though  personal  ser- 
vice IS  not  necessary;  it  will  be  sufficient  if  the  notice  be  left 
with  the  wife  or  servant  of  the  tenant  at  his  usual  residence, 
whether  that  be  upon  the  demised  premises  or  not,  and  its 
nature  and  contents  explained  at  the  time.'  But  the  mere 
leaving  of  a  notice  to  quit  at  the  tenant's  house  with  a  servant, 
without  further  proof  of  its  having  been  explained  to  the  ser- 
vant, or  that  it  came  to  the  tenant's  hands,  has  been  held  to  be 
insufficient.* 

The  notice      5. — At  what  time  notice  should  esepire,']  In  general,  when- 
should  ex-  ever  a  tenancy  from  year  to  jrear  subsists,  the  notice  to  quit 
P*  J  *f  Ik®  ^^^  b®  given  half  a  year  previous  to  that  time  of  the  year 
current   ^  ^vhen  the- tenancy  conmienced,  so  that  the  notice  may  expire 
year  of  the  at  the  end  of  the  current  year  of  the  tenancy;  thus,  if  the 
tenancy,    tenancy  commenced  on  the  1st  of  May,  notice  to  quit  should 
be  given  before  the  Isdof  November,  that  is,  six  calendar 
months  before  the  1st  of  May;  but  if  the  tenancy  commenced 
at  any  of  the  usual  feasts,  as  at  Michaelmas,  Lady  day,  or 
Christmas  day,  the  notice  may  be  given  prior  to  the  correspond- 
ing feasts  happening  in  the  middle  of  the  year,  though  six 
calendar  months  may  not  intervene  between  the  two  feast  days, 
from  feast  to  feast  being  the  usual  half  year's  computation; 
*869    *thus,  notice  on  the  28th  of  September  to  quit  on  Lady  day 
(the  2dth  of  March)  is  sufficient/    Notice  to  quit  on  or  about 
the  expiration  of  six  calendar  months  from  the  29th  of  Sep- 
tember was  held  to  be  sufficient  to  determine  a  tenancy  com- 
mencing on  the  25th  of  March,  the  court  ruling  the  word 
calendar  to  be  sutplusage;^  and  where  notice  was  given  on 
the  27th  of  September  to  quit  <<  at  the  expiration  of  the  term 

•  Doe  d.  Morris  v.  Williams,  6  6.  &  C.  41.    (13  Eng.  C.  L.  105.)    9  D.  &  R.  30. 
^  Doe  d.  Lord  Macartney  v.  Crick,  5  Esp.  196.    Doe  d.  Lord  Bradford  «.  Watkins, 

7  East,  561. 

•  Doe  d.  Lord  Carlisle  v.  Woodman,  8  East,  928. 

'  Jones  d.  Griffith  v.  Marsh,  4  T.  R.  464.    Doe  d.  Nefille  e.  Drnibar,  M.  &  M.  10. 
(82  Eng.  C.  L.  233.)    Doe  d.  Blair  e.  Street,  2  Ad.  &  £11.  329.    (29  Eng.  C.  L. 

1080 

•  Doe  d.  Bnross  v.  Lncas,  6  Esp.  153. 

'  Roe  d.  Durant  v.  Doe,  6  Bing.  574.    (19  Eng.  C.  L.  169.)    Doe  d.  Harrop  t. 
Green,  4  Esp.  198. 
i  Howard  v.  Wemsley,  6  Esp.  53. 
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for  which  you  hold  the  same/'  Holroydy  J.,  permitted  evidence 
to*  be  given  of  a  general  custom  of  the  country  to  let  from  Lady 
day  to  Lady  day." 

The  principle  respecting  notice  to  quit  is  equally  applicable 
to  houaes  as  to  land;  they  are  both  formed  by  one  rule,  for  the 
same  inconvenience  might  arise  in  one  case  as  in  the  other, 
since  the  value  of  houses  varies  considerably  at  different  periods 
of  the  year>    But  with  respect  to  houses,  the  rule  applies  only 
in  cases  of  a  yearly  tenancy.    Where  the  letting  is  for  a  less  NoUee  in 
period  than  a  year,  as  in  the  case  of  lodgings,  the  custom  for  cue  of 
the  most  part  requires  the  same  space  of  time  for  the  notice  as  l^^^S^^^S** 
the  period  for  which  the  lodgings  were  taken,  as  a  month's 
notice  when  taken  by  the  month,  or  a  week's  notice  when 
taken  by  the  week/    The  period  of  notice  may  however,  be 
controlled  by  special  agreement.    A  demise  for  one  year  only, 
and  then  to  continue  tenant  afterwards  and  quit  at  a  quarter's 
notice;'  and  an  agreement  that  the  tenant  should  be  subject  to 
quit  at  three  months'  notice,  have  been  held  to  be  demises  de- 
terminable  at  the  end  of  any  quarter;*"  but  a  quarterly  reserva- 
tion of  rent  does  not  imply  an  agreement  to  dispense  with  the 
regular  half  year's  notice  to  quit/    The  period  of  notice  may  Notice 
also  be  controlled  by  custom,  as  for  instance  by  the  custom  of  m^y  ^ 
London,  if  *the  tenant  rents  premises  at  a  yearly  rent  under  ?**"*"2to 
40^.,  he  is  entitled  to  a  quarter's  notice  only,  but  if  the  rent   ^q7q  ^ 
exceed  that  amount  he  is  entitled  to  a  half  year's  notice  to  quit.' 

The  time  when  a  tenancy  from  year  to  year  commences  and  The  com- 
expires,  takes  its  date,  in  the  absence  of  all  other  circumstances,  mence- 
from  the  time  when  the  tenant  actually  enters  uppn  the  demised  ^^^^^ 
premises;  but  this  general  rule  may  be  varied,  both  as  to  the  m^y  be 
commencement  and  expiration  of  the  tenancy,  either  by  express  dated  from 
agreement  or  legal  inference.^    If  no  direct  evidence  can  be  the  time  of 
given  as  to  the  time  of  entry,  the  custom  of  the  country  is  ^^  ^° 
primd  facie  evidence  of  the  time;  if  there  be  no  such  custom,  jj^j^^ 
the  rent  day  is  to  be  considered  as  the  day  of  entry.    If  there 
be  two  rent  days,  the  plaintiff's  notice  shall  be  presumed  to  be 
right  till  the  defendant  prove  it  to  be  wrong;  and  if  the  tenant 
enters  about  the  usual  day,  the  entry  shall  relate  to  such  day.^ 
But  notice  to  quit  is  not  primd  facie  evidence  that  the  tenancy 
commenced  on  the  day  specifled  in  the  notice,  unless  it  be  per- 
sonally served  on  the  defendant,  and  he  reads  it  and  does  not 

^  Doe  d.  Mitnes  «•  Lamb,  Adams,  316. 

» Right  d.  Flower  «.  Darby,  1  T.  R.  169.    See  anU^  861. 

•  Doe  d.  Parry  «.  Hasell,  1  Esp.  94.  Wilton  e.  Abbott,  3  B.  I(  C.  89.  (10  Eng. 
C.  L.  17.)  See  Doe  d.  Campbell  v.  Scott,  6  Bing.  363.  (19  Bag.  C.  L.  104.)  4 
M.  &  P.  520. 

'  Doe  d.  Pitcher  v.  DonoTan,  1  Tauat.  656.    But  on  a  lettioff  froao  year  to  year,  to 
qait  at  a  qoarter's  notice,  the  notice  mast  expire  at  the  period^of  the  year  when  the* 
teaaney  commenced,  id,    8.  C.    3  Camp.  78. 

*  Kemp  «.  Derrett,  3  Camp.  611.  *  Shirley  «.  Newman,  1  Esp.  866. 
« Tyley  «.  Seed,  Skin.  649.    Doe  d.  Henderson  e.  Chamock,  Peake,  4. 

k  Kemp  V.  Derretty  3  Camp.  610.  ^  3  Stark.  Er.  300. 
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olyect  to  it  at  the  time  of  the  seirice.*  Where  the  tenant  at 
the  time  of  the  service  complained  that  he  had  been  harshly 
treated,  but  did  not  object  to  the  notice,  it  was  held  that  he 
was  not  thereby  precluded  from  showing  at  the  trial  that  the 
*  notice  had  been  served  too.late.^    But  where  the  defendant  on 

application  by  the  lessor's  attorney  stated  his  tenancy  to  have 
commenced  on  a  particular  day,  and  notice  was  given  in  con- 
formity with  his  answer,  it  was  held  that  he  was  concluded  by 
it,  as  he  had  induced  the  plaintiff  to  act  upon  it* 
Whereihe     If  a  person  is  let  into  possession  as  a  yearly  tenant,  and 
holding  is  afterwards  takes  a  lease  of  the  premises,  and  continues  to  hold 
J^^'  *     the  land  after  the  lease  has  expired^  the  time  of  the  expiration 
of  the  tenancy  created  by  such  holding  over,  will  be  regulated 
by  the  terms  of  the  lease,  and  not  by  the  time  of  the  original 
entry.^    And  the  same  rule  applies  to  his  assignees;  the  time 
*871    *of  the  expiration  of  their  tenancies  will  be  the  same  as  if  the 
original  lessee  had  continued  in  possession  f  and  the  principle 
'     is  the  same  if  the  tenant  holds  under  a  lease  void  by  the  statute 
of  frauds;  the  time  of  the  notice  must  be  regulated  by  the  void 
lease/    So  if  a  remainder-man  receives  rent  from  a  person  in 
possession  under  a  lease  granted  by  the  tenant  for  life,  but  void 
against  the  remainder-man,  the  time  of  notice  to  quit  will  be 
regulated  by  the  terms  of  the  lease,  and  not  by  the  time  of  the 
death  of  the  tenant.' 
Wheroihe     Where  a  tenant  entered  in  the  middle  of  a  quarter,  and  paid 
tenant  en-  rent  for  that  half*quarter  ending  at  Christmas,  and  afterwards 
^"jj**^5paid  rent  half-yearly,  at  Midsummer  and  Christmas;  it  was 
aqaarter.  ^^^^  ^^^^  ^^^  tenancy  commenced  from  Christmas  and  not  from 
the  preceding  half-quarter.'*     But  where  the  tenant  entered 
in  the  middle  of  a  quarter  upon  an  agreement  *^  to  pay  rent 
quarterly  and  for  the  half  quarter,''  it  was  left  to  the  jury 
whether  the  party  was  tenant  from  the  quarter  day  prior  to 
the  time  when  he  entered,  or  from  the  succeeding  quarter- 
day;  and  under  the  direction  of  Lord  Etlenborough,  C.  J.> 
the  jury  foimd  that  the  tenancy  commenced  with  the  preceding 
quarter.^ 
Where  the     Where  the  holding  is  from  feast  to  feast,  as  from  Michael- 
holdinff  is  naas  to  Michaelmas,  it  will,  primd  facie,  imply  such  feast  ac- 
to  sit  *  ^'^*'^8  ^^  *®  ^^'^  siyle;i  .evidence,  however,  will  be  admit- 
ted to  show,  that  according  to  the  custom  of  the  country,  such 


*  Doe  d.  Ash  v.  Calvert,  2  Camp.  388.    Thomas  «.  Thomas,  tW.  647.    Doe  d.  Fos- 
ter, 13  East,  406. 

^  Oakapple  d.  Green  «.  Copous,  4  T.  R«  361* 

*  Doe  d.  Eyre  e.  Lambley,  9  Esp.  636.  '  Doe  d.  Spieer  e.  Lea,  11  East,  319. 

*  Doe  d.  Castleton  «.  Samuel,  5  Esp.  173. 

'  Doe  d.  Rtgge  «.  Bell,  5  T.  R.  474.    Doe  d.  Peacock  v,  Raffan,  6  Esp.  4. 
«  Doe  d.  Collins  v.  Welter,  7  T.  R.  478.    Rijrht  d.  Flower  v.  Darby,  1  T.  R.  169. 
k  Doe  d.  Holcomb  v.  Johnson,  6  Esp.  10.    Sarage  «.  Stapleton,  3  C.  ^  P.  975. 
(14  Eng.  C.  L.  303.) 
1  Doe  d.  Wadmore  «•  Selwyn,  Adams,  146. 
i  Doe  d.  Hinde  «.  Vince,  9  Camp.  966. 
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tenancies  commenced  according  to  the  old  style,*  unless  the 
demise  be  by  deedy  to  hold  from  one  feast  to  another;  then  it 
will  be  considered  a  tenancy  according  the  the  new  siylcy  and 
extrinsic  evidence  will  not  be  admitted  to  show  that  the  old 
aiy/e  was  intended.** 

•Where  a  tenant  enters  upon  different  parts  of  the  premises    *872 
at  different  periods  of  the  year,  if  they  be  all  contained  in  one  Whew 
demise,  and  it  does  not  appear  from  any  express  agreement  at  ^^'^  *•  ■■ 
what  time  the  tenancy  was  to  commence;  the  rule  is,  that  jjSjJJ 
nonce  to  quit  must  be  given  with  reference  to  the  lime  of  entry  ^^j^  ^g 
upon  that  which  is  the  principal  and  substantial  part  of  the  the  pie- 
demised  premises;*  and  it  is  a  question  of  fact  for  the  jury,  miaeeat 
which  is  the  principal  and  which  is  the  accessorial  subject  of  ^.i^^^ot 
the  demise/  ^°'~- 

Where  the  landlord  agreed  to  let  the  defendant  a  farm,  to 
hold  the  arable  land  from  the  13th  of  February,  the  pasture 
from  the  5th  of  April,  and  the  meadow  from  the  12th  of  May, 
at  a  yearly  rent  payable  at  old  Michaelmas  and  old  Lady-day 
it  was  held  to  be  a  tenancy  from  old  Lady-day  to  old  Lsuly- 
day;  because  the  custom  of  most  countries  would  have  re- 
quired the  tenant  to  have  quitted  the  arable  and  meadow  lands 
on  the  13th  of  February  and  12th  of  May,  without  any  spe- 
cial agreement,  and  a  notice  to  quit  at  old  Lady-day,  delivered 
before  old  Michaelmas,  was  held  sufficient.®  So  where  the 
agreement  was  that  the  tenant  ''  should  enter  on  the  tillage 
land  at  Candlemas,  and  on  the  house  and  all  other  the  pre- 
mises at  Lady-day  following,  and  that  when  he  left  the  farm  he 
should  quit  the  same  according  to  the  times  of  entry  as  afore- 
said,*' and  the  rent  was  reserved  half-yearly  at  Michaelmas  and 
Lady-day;  held,  that  a  notice  to  quit  delivered  half  a  year 
before  Lady-day,  but  less  than  half  a  year  before  Candlemas, 
was  good;  the  talking  being  in  substance  from  Lady-day,  with 
a  privilege  for  the  in-coming  tenarit  to  enter  on  the  arable  land 
at  Candlemas  for  the  sake  of  ploughing,  &c.' 

Under  an  agreement  of  demise,  dated  in  Jaimary,  of  a 
*d  welling-house,  and  other  buildings  for  the  purpose  of  carry-  »873 
ing  on  a  manufacture,  together  with  certain  meadow,  pasture, 
and  bleaching-grounds,  watercourses,  &c.,  for  a  term  of  thirty- 
five  years,  to  commence,  as  to  the  meadow  ground,  from  the 
25th  of  December  last;  as  to  the  pasture,  from  the  25th  of 

*  Farley  d.  Mayor  of  Canterbnry  v.  Wood,  1  Eep.  198*  Doe  d.  Hall «.  Benson,  4 
B.  &  A.  588.     (6  Eng.  C.  L.  527.) 

^  Doe  d.  Spicer  v.  Lea,  11  East,  313. 

*  Doe  d.  Strickland  o.  Spence,  6  East,  120. 
'  Doe  d.  Heapy  v.  Howard,  U  East,  498. 

*  Doe  d.  Dagget  «•  Snowdon,  3  Bl.  1334.  But  where  a  tenant  held  a  fami  as  to 
the  arable  lands  from  Candlemas,  and  as  to  the  boildiaffs  and  pastures  from  May-da jr, 
and  the  rent  was  payable  at  Michaelmas  and  Lady-day,  a  notice  to  auit  g^iven  six 
months  before  May-day,  hot  not  six  months  before  Uanalemas,  was  held  insufficient. 
Doe  d.  Grey  de  Wilton,  (Lord,)  3  East,  384,  n.  But  it  did  not  appear  in  this  ease 
whether  six  months*  notice  previous  to  Lady-day  had  been  given. 

'  Doe  d.  Strickland  v.  Spence,  6  East,  130.    3  Smith,  855. 
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March  next;  and  as  to  the  hoosing,  inills,  and  all  the  rest  of 
the  premises,  from  the  1st  of  May;  reserving  the  first  year's 
rent  6n  the  day  of  Pentecost,  and  the  other  half-year's  rent  at 
Martinmas;  held,  that  the  substantial  subject  of  demise  being 
the  house  and  buildings,  for  the  purpose  of  the  manufacture, 
which  were  to  be  entered  on  the  first  of  May,  that  was  the 
substantial  time  of  entry  to  which  a  notice  to  quit  ought  to 
refer,  and  not  to  the  25th  of  December^  when  the  in-coming 
tenant  haci  liberty  of  entering  on  the  meadow,  which  was 
merely  auxiliary  to  the  other  and  principal  subject  of  demise; 
and  consequently  that  a  notice  to  quit,  served  on  the  28th  of 
September,  (which  would  have  been  sufficient  with  reference 
even  to  the  25th  of  March,  the  day  of  entering  on  the 
pasture  ground,  the  29th  of  September  being  the  correspond- 
mg  half-yearly  day  of  holding  to  the  25th  of  March,)  to 
quit  at  the  expiration  of  the  current  year  of  holding,  was 
sufficient.^ 

6 — Waiver  of  notice.']  The  notice  to  quit  may  be  waived 
What  aou  by  several  acts  of  the  lessor  of  the  plaintiff.  That  which  most 
of  the  let-  usually  occasions  a  waiver  is  the  acceptance  of  rent  accruing 
amoont  to  ^^^  expiration  of  the  notice;  but  in  order  that  the  accept- 
a  waiver  ^^^^  ^^  ^^^^  ^^V  operate  as  a  waiver,  the  rent  must  be  paid 
of  the  no-  and  received  as  rent;  for  if  the  acceptance  of  it  be  accom- 
tioe.  panied  with  any  circumstance  indicating  an  intention  on  behalf 

of  the  landlord  not  to  continue  the  tenancy,  or  if  there  be  any 
Raeeipt  of  fraud,  or  contrivance  on  the  part  of  the  tenant  in  paying  it,  it 
^^^  will  not  operate  as  a  waiver  of  the  notice.  It  is  a  question 
for  the  jury  to  determine  in  such  cases,  what  the  real  intention 
of  the  parties  was — where  the  landlord  accepted  rent  which 
became  due  after  the  expiration  of  the  notice,  and  did  not 
bring  his  ejectment  until  afterwards,  nor  try  the  cause,  until 
two  years  subsequently,  the  jury  found  that  the  notice  *was 
*874  waived.^  But  where  the  landlord  proceeded  immediately  with 
the  action  aAor  the  expiration  of  the  notice  and  subsequently 
received  rent,  but  nevertheless  continued  the  action;  the  court 
held,  that  a  fair  inference  might  be  drawn  from  the  conduct  of 
the  landlord,  that  he  did  not  mean  to  waive  his  notice  by 
accepting  the  rent.*  So  where  rent  was  usually  paid  at  a 
banker's,  and  the  banker,  without  any  authority  from  the  plain- 
tiff, received  a  quarter's  rent  from  the  tenant  after  the  expira- 
tion of  the  notice;  it  was  held,  in  the  absence  of  any  proof 
that  the  rent  had  come  to  the  landlord's  hands,  not  to  be  a 
waiver.**  A  distress  for  rent  accruing  after  the  expiration 
of  the  notice,  or  a  recovery  of  it  in  an  action  for  use  and 
occupation,  is  a  waiver;  for  such  acts  must  be  taken  as  a  con- 

>  Doe  d.  Bradford  (Lord)  v.  Watkins,  7  Eaat,  551.    3  Smith,  517. 
^  Ooodright  d.  Charter  v.  Cordwent,  6  T.  R.  219. 
*  Doe  d.  Cheney  v.  Batten,  Cowp.  343. 
'  Doe  d.  Ash  «.  Calvert,  8  Camp.  387. 
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finnatioa  of  the  tenancy.*  Bat  the  fact  of  bringing  an  action 
for  use  and  occupation,  will  not  of  itself  invalidate  the  notice; 
for  the  landlord  may  only  recover  rent  to  the  time  of  the 
expiration  of  the  notice,  although  he  claim  rent  to  a  later 
period.** 

The  notice  may  be  also  waived,  by  serving  a  second  notice,  GiriBr  a 
after  the  expiration  of  the  first,  for  it  recognises  a  subsisting  •econd  no- 
tenancy.*    But  such  second  notice  is  open  to  explanation;  and  ^^* 
if  it  appears  that  it  was  not  intended  or  understood  to  be  in- 
tended as  a  waiver  of  the  first,  or  as  an  acknowledgement  of 
a  subsisting  tenancy,  it  will  not  operate  as  a  waiver. 

As  where  a  landlord  gave  notice  to  quit  different  parts  of 
a  &rm  at  different  times,  which  the  defendant  neglected  to  do 
in  part,  in  consequence  of  which  the  landlord  commenced  an 
ejectment;  and  before  the  last  period  mentioned  in  the  notice 
was  expired,  the  landlord  fearing  that  the  witness,  by  whom  he 
was  to  prove  the  notice,  would  die,  gave  another  notice  to  quit, 
*at  the  respective  times  in  the  following  year,  but  continued  to  *d75 
proceed  with  his  ejectment;  held,  that  the  second  notice  was 
no  waiver  of  the  first,  for  the  tenant  could  not  suppose  that 
the  landlord  meant  to  waive  a  notice,  upon  the  foundation 
of  which  he  was  proceeding  to  turn  him  out  of  his  farm.*^  So 
where,  after  the  expiration  of  the  first  notice,  the  landlord 
gave  a  second  notice,  desiring  the  tenant  to  quit  within  four- 
teen days,  or  that  he  should  insist  upon  double  value;  it  was 
held  not  to  be  a  waiver  of  the  first,  for  the  object  of  it  was 
merely  the  recovery  of  double  value.*  So  where  a  notice  was 
given  <'  to  quit  the  premises  which  you  hold  under  mty  your 
term  therein  having  long  since  expired,"  the  court  considered 
the  paper  as  a  mere  demand  of  possession,  and  not  as  a  recog- 
nition of  a  subsisting  tenancy.'  But  where  the  defendant  was 
assignee  ot  the  original  lessee,  and  notice  to  quit  was  given  to 
the  latter  in  March,  1810,  some  days  after  the  assignment,  and 
in  March,  1811,  a  notice  was  served  on  the  defendant  to  quit 
at  Michaelmas;  held,  that  the  latter  notice  operated  as  a 
waiver  of  the  former;  for  it  gave  the  defendant  to  understand, 
that  if  he  quitted  at  Michaelmas,  181 1,  he  would  not  be  deemed 
a  trespasser.fl^ 

Where  a  landlord  gave  notice  to  quit,  but  promised  the  ten- 
ant not  to  turn  him  out,  unless  the  premises  were  sold;  and 

•  Zoacb  d.  Waid  «.  WilUngale,  1  H.  Bk  311. 

^  Per  Boiler  J.,  in  Bireh  v.  Wright,  1  T.  R.  378.  Where  a  landlord,  aAer  vevdicl 
in  ejectment,  distrained  for  rent  which  became  due  after  the  expiration  of  the  notice, 
and  the  tenant  paid  the  rent,  it  was  held  to  be  no  (ponnd  iot  staying  the  aubeequent 
proceeding  in  the  ejectment;  for  the  distress  was  wrongful,  and  might  have  been  dia- 
pnied.  Doe  d.  Holmes  v.  Daries,  or  Derby,  3  Moore,  581.  8  Taunt.  638.  (4  Eng. 
C.  L.  903.) 

•  Doe  d.  Brierly  «.  Palmer,  16  East,  53. 

'  Doe  d.  Williams  v.  Humphrey,  9  East,  937. 

•  Doe  d.  Digby  v.  Steel,  3  Camp.  115.    See  Messenger  v.  Armstrong,  1  T.  R;  53* 
'  Doe  d.  Godsell  v.  Inglis,  3  Taunt.  54. 

s  Doe  d.  Brierly  a.  Palmer,  16  East,  53. 
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when  the  premises  were  sold,  the  tenant  refused,  on  demand, 
to  deliver  up  possession;  the  court  held,  that  the  promise  (which 
was  no  more  than  a  permission  to  occupy  until  he  sold  the  pre- 
mises) did  not  amount  to  a  waiver;  for  it  was  not  thereby  in- 
tended to  vacate  the  notice,  or  to  abandon  any  of  the  rights 
which  the  landlord  had  acquired  under  it.* 

Notice  to       7. —  fVhen  noiice  to  quit  is  not  required.']    We  have  seen, 

quit  is  not  that  notice  to  quit  is  required  wherever  there  exists  a  tenancy 

necessaiy  f^Q^  year  to  year,  or  whenever  a  tenancy  is  subsisting,  *and 

relation  of  ^^^  ^^^^  ^^  quilting  is  not  agreed  upon  between  the  parties.  It 

landlord     is  observable,  however,  that  no  such  notice  is  necessary  where 

and  tenant  the  relation  of  landlord  and  tenant  does  not  in  fact  subsist;^  or 

does  not    whei^  the  possession  is  adverse  ;*  or  where  the  possession  is 

subsMt.     uujgp  ^  \QdjaiQ  determinable  on  a  certain  event,  or  at  a  fixed 

time;*"  or  where  there  is  one  half  year's  rent  in  arrear,and  there 

is  no  distress  on  the  premises,  and  the  landlord  has  a  right  of 

re-entry  on  non-payment* 

Where  a  party  occupies  under  an  agreement  for  a  lease  dur- 
ing the  whole  term  for  which  the  lease  was  to  be  granted,  a 
notice  to  quit  is  not  necessary  at  the  end  of  such  term,  as  the 
agreement  is  evidence  of  the  expiration  of  the  tenancy,  as  well 
as  of  the  other  terms  of  the  holding.' 
Notice  it       If  the  tenant  does  any  act  which  amounts  to  a  disclaimer  of 
not  neces-  the  lessor's  title,  it  operates  as  a  forfeiture,  and  notice  to  quit 
where  the  '^  ^^^  necessary,  for  the  landlord  may  treat  him  as  a  trespas- 
tenantdia-  ^^'    -^^  if  he  refuse  to  pay  rent,  on  the  ground  that  another 
ckima  the  person  had  ordered  him  not  to  pay  any  f  ox  if  he  attorn  to  ano- 
title  of  the  ther  person.^    Where  a  lessee  disclaimed  the  lessor's  title  as  to 
lessor.       pj^p^  ^f  jjj^  demised  premises;  held,  that  the  lessor  might  main- 
tain ejectment  for  that  part'    Where  the  defendant  held  pre- 
mises under  a  tenant  for  life,  on  whose  death  possession  was 
claimed,  and  rent  demanded  by  the  heir  at  law  of  the  devisor; 
whereupon  the  defendant  wrote  to  the  attorney  of  the  heir  at 
law,  stating  that  he  held  as  tenant  to  J,  S.  (the  husband  of  the 
tenant  for  life)  in  right  of  his  wife;  that  he  had  never  consid- 
ere<i  the  claimant  as  the  landlord  of  the  house;  that  he  should 
be  ready  to  pay  the  arrears  to  any  person  who  should  be 

*  Whiteacre  d.  BouU  v,  Symonds,  10  East,  13. 

^  As  where  one  got  into  a  house  without  the  privi^  of  the  landlord,  and  they  after- 
wards entered  into  a  negotiation  abont  a  lease,  ont  did  not  agree;  it  was  held  that  no 
tenancy  subsisted,  and  that  no  notice  was  necessary*  Doe  d.  Knight  v.  Quigley*  3 
Camp.  505.    And  see  Doe  d.  Moore  v,  Lawder,  1  SUrk.  306.    (3  Eng.  C.  L.  402.) 

*  Doe  d.  Foster  v.  Williams,  Cowp.  623.    Doe  d.  Cheese  v.  Creed,  8  M.  &  P.  648. 

*  Cobb  V.  Stokes,  8  East,  358.  Messenger  o.  Armstrong,  1  T.  R.  64.  Right  d. 
Flower  v.  Darby,  1  T.  R.  163. 

*  4  G.  II,  c.  28,  s.  2. 

'  Doe  d.  Tilt  v.  Stratton,  4  Biog.  446.    (14  Eng.  C.  L.  36.)    1  M.  &  P.  183.    And 
see  Doe  d.  Broomfield  o.  Smith,  6  East,  520. 
c  Doe  d.  Whitehead  «.  Pittman,  2  N.  &  M.  673.    (88  Eng.  C.  L.  375.) 

*  B.  N.  P.  96. 

1  Doe  d.  Phipps  r.  Gowen,  MS.  M.  T.  1837,  Q.  B. 
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proved  to  be  heir  at  law;  but  that  he  must  decline  taking  upon 
himself  to  decide  upon  the  claim  made  on  him,  without  more 
satisfactory  proof,  in  a  legal  manner;  held,  that  this  letter 
amoanted  to  a  disclaimer  *of  the.  title  of  the  heir  at  law,  and  *877 
that  be  might  maintain  ejectment  against  the  tenant,  without 
giving  him  a  previous  notice  to  quit/  So  where  a  tenant  for 
years  delivered  np  the  possession  of  the  premises,  with  the 
lease,  to  a  party  who  claimed  by  a  title  adverse  to  that  of  the 
landloid,  with  intent  to  assist  him  in  setting  up  that  title,  and 
not  that  be  should  hold  bond  fide  under  the  lease;  it  was  held, 
that  the  term  was' forfeited  by  the  act  of  betraying  possession.** 

Where  a  tenant  pays  rent  to  a  third  person,  and  allows  him 
to  mark  and  cut  the  trees,  and  these  acts  are  done  by  a  person 
claiming  to  be  landlord,  the  submission  to  them  by  the  tenant 
is  an  acknowledgment  of  the  title  of  the  claimant.*  Where  the 
tenant  on  being  applied  to  for  rent,  said  that  his  connection  as 
tenant  with  the  party  applying  had  ceased  for  many  years,  it 
was  held  to  be  evidence  of  an  antecedent  disclaimer.^  But  the 
mere  refusal  to  pay  rent  to  a  devisee  under  a  contested  will, 
accompanied  with  a  declaration  that  he  (the  tenant)  was  ready 
to  pay  the  rent  to  any  person  who  was  entitled  to  receive  it,  is 
not  a  disavowal  sufficient  to  dispense  with  the  necessity  of  a 
regular  notice.* 

A  disclaimer  in  such  case  must  be  before  the  date  of  the  day 
of  the  demise.  An  admission,  made  after  the  day  of  the  demise, 
of  a  disclaimer,  must,  to  have  the  effect  of  determining  a  ten- 
ancy, amount  to  an  admission  that  such  disclaimer  took  place 
before  the  day  of  demise.' 

A  mortgagee  may  maintain  ejectment  against  the  mortgagor 
in  possession,  after  the  forfeiture  of  the  mortgage,  without  any 
previous  notice  to  quit  on  demand  of  possession.^  So  he  may 
against  those  who  bold  under  the  mortgagor,  without  his,  the 
*  mortgagee's,  privity;'*  except  in  cases  of  tenancies  created  pre-  *878 
vious  to  the  mortgage,  in  respect  of  which  the  situation  of  the 
mortgagee  is  the  same  as  that  of  the  mortgagor,  before  the 
mortgage  was  made.'  The  like  principle  prevails  with  regard 
to  claimants  under  a  writ  of  tlegiO 


*  Doe  d.  Calvert  v.  Frowd,  4  Bingf.  557.    (15  Engr.  C.  L  70.) 
^  Doe  d.  Ellerbrock  «.  Flynn,  1  O.  M.  &  R.  137.    4  Tyr.  619. 

«  Per  Lord  Tenteiden,  C.  J.,  in  Doe  d.  Gnibh  «.  Grubb,  10  B.  &  C.  824.  (21  Eng. 
C.  L,  176.) 

*  Doe  d.  Williams  v.  Pasquali,  Peake,  196.  And  see  Doe  d«  Dillon  v.  Parker,  Gow. 
180. 

'  Doe  d.  Lewis  v.  Cawdor,  1  C.  M.  &  R.  396.  In  an  ejectment  by  a  landlord 
agrainsi  his  tenant,  the  landlord  relied  on  a  disclaimer.  It  was  proved  that  the  tenant 
disclaimed  in  March,  1833;  in  November,  1833,  the  landlord  put  in  a  distress  for  rent; 
held,  a  waiver  of  tlie  disclaimer.  Doe  d.  David  v.  Williams,  7  C.  &  P.  322.  (32 
£n^.  C.  L.)    Patteson. 

f  Doe  d.  Fisher  «.  Giles,  5  Binflr.  621.    Keach  v.  Hall,  Dong.  422. 

k  Doed.  Sheppard  r.  Allen,  3  Taunt.  78.  Thander  d.  Weaver  «•  Belcher,  3  East, 
'449.      • 

1 U.  i  Adams,  109. 


878 


EJECTMBNT. 


[chap.  ZX. 


Where  there  was  an  agreement  between  P.  and  IV.  for  the 
sale  of  lands  to  the  latter,  to  be  completed  on  tTie  25th  of 
March,  and  before  that  day,  W,  agreed  to  let  to  tlie  defendant 
from  that  day,  and  the  defendant  was  let  into  possession  be- 
fore the  day  by  consent  of  P.,  upon  notice  to  him  of  the  agree- 
ment to  let;  and  on  the  29th  of  May,  a  conveyance  was  execu- 
ted, as  of  the  25th  of  March,  subject  to  a  term,  redeemable  on 
payment  by  IV.  of  the  purchase  money  with  interest,  with  a 
jtower  to  P.  to  enter  on  default  of  payment  by  IV.\  held,  that 
P.  might  bring  ejectment  for  default  of  payment,  without  giv- 
ing the  defendant  notice  to  quit.* 
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1. — How  the  declaration  should  be  entitled.']  Ths  suit  in 
ejectment  is  commenced  by  the  delivery  of  the  declaration 
against  the  casual  ejector  to  the  tenant  in  possession;  who  is 
thereby  informed  of  the  claim  set  up  by  the  lessor,  and  required 
to  appear  and  defend  his  title. 

The  declaration  should  regularly  be  entitled  of  the  term  in 
which  it  is  delivered,  or  if  it  be  delivered  in  vacation,  (as  is 
usually  the  case,)  of  the  preceding  term;  and  though  the  de- 
/  mise  be  laid  after  the  first  day  of  that  term,  yet  the  defendant, 
*879  *being  a  fictitious  person  merely,  cannot  take  advantage  of 
the  objection;  and  if  the  tenant  appear,  and  apply  to  be  admit- 
ted defendant  instead  of  the  casual  ejector,  he  is  bound  by  the 
consent  rule  to  accept  a  declaration  entitled  of  a  subsequent 
term.^  But  if  the  declaration  be  entitled  of  any  term,  or  of 
a  particular  day  without  any  term,  or  of  a  wrong  term,  or  of 
a  year  which  had  not  arrived,  it  will  be  immaterial,  provided 
the  tenant  has  sufficient  notice  given  him  to  appear  to  the 
action.® 

When  the  ejectment  is  by  a  landlord  against  his  tenant,  or 
against  any  person  claiming  under  or  through  such  tenant,  upon 

*  Doe  d.  Parker  v.  Boulton,  6  M.  &:  S.  148. 

b  Adams,  307.    Run.  339.    Tidd's  N.  P.  635. 

•  Id.  Doe  d.  Ashman  v.  Roe,  1  Biog.  N.  C.  353.  (37  En^.  C.  L.  377.)  T>^  <1* 
Willis  V.  Roe,  1  W.  W.  &  Day.  76.  Doe  d.  Smithers  v.  Rowe,  4  Dowl.  374.  Doe 
d.'F1iipps  V.  Roe,  3  Hodges,  33.  m 
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a  right  of  entry,  accruing  in  or  after  Hilary  or  Triniiy  terms 
respectively,  the  declaration  should  be  entitled  the  day  next 
after  the  day  of  the  demise  therein,  whether  such  day  be  in  the 
terai  or  in  the  vacation.' 

*2. — The  Venue,']    The  venue  iu  ejectment  is  local,  and    •S80 
therefore  must  be  laid  in  the  county  in  which  the  premises  The  venue 
sought  to  be  recovered  are  situated.    B.ut  the  venue  in  the  "  '*^^* 
margin  is  immaterial,  if  the  venue  in  the  body  of  the  declara- 
tion be  correct*^ 

3. — How  the  demise  should  be  laid  in  respect  of  iilte.']  The  de- 
Though  the  demise  laid  in  the  declaration  is  fictitious,  still  it  p^iee  moit 
must  be  consistent  with  the  title  of  the  lessor;  that  is,  it  must  ^®|^^ 
be  such  as,  if  actually  made,  would  have  transferred  the  right  ^^  ^^^  ^f 
of  possession  to  the  lessee.(l}    If  there  be  several  lessors,  the  the  plain- 
demise  stated  in  tlie  declaration  must  be  such,  as  their  title  will  tiff. 
warrant.    If  the  declaration  states  a  joint  demise,  it  must  be 
shown  that  each  lessor  had  such  a  legal  title  as  would  enable 
any  one  of  them  to  demise  the  whole  of  the  premises;  for  if 
any  one  of  them  had  not  a  legal  interest  in  the  whole,  he  cannot 
in  law  be  said  to  demise  them.*    As  where  a^.  was  tenant  for 
life,  and  B,  had  the  remainder  in  fee,  and  they  made  a  lease 
to  C.,  and  declared  upon  the  lease  as  a  Joinl  demise;  it  was 
held  bad;  because,  during  ^.'s  life,  it  was  the  lease  of  t/f.  and 
the  confirmation  of  B.,  and  after  the  death  of  a^.,  it  was  the 
lease  of  B.  and  the  confirmation  of  w?.,  but  not  a  joint  demise.^ 

» 11  G.  lY,  1  W.  IV«  c.  70,  8.  36.  This  statute  applies  only  to  issaable  tenns. 
Doe  «.  Roe,  3  C.  &  J.  133.  Where  the  right  of  entry  accnied  the  day  after  the  euoign 
day  of  Trinity  Term,  it  was  held,  that  the  lessor  was  not  entitled  to  senre  a  declare* 
tioo  in  ejectment  as  of  that  term.  Doe  o.  Roe,  1  Dowl.  79.  6o  where  the  tenaney 
expired  the  day  after  the  first  day  of  Trinity  Term,  it  was  held  not  to  he  within  the 
statute.  Doe  d.  Sammeryille  v.  Koe,  4  M.  &  Scott,  747.  (30  Engr.  C.  L.  364.)  The 
statute  does  not  apply  to  ejectments  brought  in  Middlesex,  only  where  the  cause  is  to 
be  tried  at  the  assizes.  Doe  d.  Norris  o.  Roe,  1  Dowl.  547.  The  waiyer  of  the 
tenant,  howeyer,  will  enable  the  landlord  to  proceed  with  this  action  according  to  the 
proyisions  of  the  statute,  in  cases  to  which  it  does  not  strictly  apply.  Doe  d.  Antrobus 
V.  Jepson,  3  B.  &  Ad.  403.  (33  Eog.  C.  L.  104.)  Doe  d.  Ranklin  v.  Bindley,  4  B. 
k,  Ad.  84.    (34  Enff.  C.  L.  38.)    Tidd  N.  P.  635. 

The  rule  of  M.  TT  3  W.  IV,  rtg.  15,  by  which  oyery  declaration  is  entitled  of  the 
proper  court,  and  on  the  day  of  the  month  and  year  on  which  it  is  filed  and  deliyered, 
does  not  apply  to  actions  of  ejectment.  Doe  d.  Eyans  v.  Roe,  3  Add.  &  £11. 11.  (39 
Eng.  C.  L.  13.)  Doe  d.  Gillett  «.  Roe,  1  C.  M.  &  R.  19;  nor  does  the  rule  H.  T.  4 
W.  IV,  which  requires  pleadings  subsequent  to  the  declaration  to  be  deliyered  between 
the  parties,  apply  to  this  action.  Doe  d.  Williams  «.  Williams,  4  N.  &  M.  359.  It 
was  formerly  usual  for  the  declaration  in  ejectment,  by  original^  to  repeat  the  whole 
of  the  original  writ;  but  now  by  rule  H.  T.  3  W.  IV,  teg*  4,  it  will  be  sufficient  to 
state  the  nature  of  the  action,  thus,  ^^  A.  B,  was  attached  to  answer  CI  !>.  in  a  plea  of 
trespass,  or  in  a  plea  of  trespass  and  ejectment,  or  as  the  case  may  be;  and  any  further 
statement  shall  not  be  allowed  in  costs.'* 

k  Doe  d.  Goodwin  9.  Roe,  3  Dowl.  333. 

•  B.  N.  P.  107.  *  Trepoit*s  Case,  6  Co.  75,  h. 

(1)  (As  to  the  demise  tee  Do*  ▼.  BtOUr,  3  Wend.  149.  Siglar  y.  Tan  Riper,  10  Wend.  414. 
Migruder  ▼.  Peten,  4  GiU  Sl  Johns.  333.  Uuu  of  Bimuf  y.  Tko  Cheoofeoke  end  Ohio 
Cms<  Cs.  8  PcUrs,  314.) 
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Joint  tenants,  or  parceners,  being  seised  per  my  et  per  tout, 

have  a  sufficient  interest  in  the  premises  to  entitle  them  to 

make  a  joint  demise;  therefore,  they  may  allege  a  joint  demise 

in  the  declaration,"    It  is  not,  however,  compulsory  upon  them, 

for  one  joint  tenant  or  parcener  may  bring  ejectment,  without 

joining  his  companion  in  the  demise,  and  he  may  recover  his 

separate  moiety;  for  a  severance  of  the  tenancy  is  thereby 

created;  and  if  they  all  johi  in  the  action,  and  declare  upon 

several  demises  by  each,  they  may  recover  the  whole  premises.^ 

*881        *Bat,  as  tenants  in  common  have  several  and  distinct  titles, 

When  te-  they  cannot  maintain  ejectment  on  a  joint  lease  of  the  whole 

nuitsin     premises;  a  separate  demise  must  be  laid  for  each;  or  they 
common     '^        .   .   '.        ,'^        .        *l-  j  j  ^^     j     i       .•  ^ 

^^^  may  jom  m  a  lease  to  a  third  person,  and  the  declaration  may 

state  a  demise  by  such  lessee.*  A  count  in  ejectment  laying  a 
joint  demise  by  two,  is  not  supported  by  proving  the  two  to  be 
entitled  as  tenants  in  common/  When  the  declaration  alleges 
a  separate  demise  by  each,  it  may  be  alleged  generally  to  be  of 
the  whole  premises  demanded;  for  under  a  demise  of  the  whole 
an  undivided  moiety  may  be  recovered.* 

When  any  doubt  exists  as  to  the  pacty  in  whom  the  legal 
title  is  vested,  it  is  usual  to  declare  upon  several  distinct  de- 
mises, by  several  persons  concerned  in  interest;  and  the  claim- 
ant will  be  allowed  to  insert  at  the  trial  any  demise  included 
in  the  declaration;  and  it  is  always  adviseable,  where  trustees 
are  lessors,  to  lay  separate  demises,  by  the  trustees  and  cestui 
que  trusty  unless  the  effect  of  the  statute  of  uses  on  the  trust 
be  very  clear.^  But  if  demises  be  inserted  in  the  name  of  par- 
ties without  tlieir  permission,  the  court  will,  on  motion,  order 
such  demises  to  be  struck  out,  or  it  will  set  aside  the  proceed- 
inffs  after  verdict.^ 
Hnsbvid  if  the  right  of -entry  be  in  husband  and  wife,  in  right  of  the 
and  wife,  wife,  the  demise  may  be  alleged  to  be  by  husband  and  wife,  or 

by  the  husband  alone.**    When  a  pauper  has  been  left  in  pos- 

1 

*  Boner  9.  Inner,  Lord  Rayro.  786.  Morris  «.  Berry,  1  Wils.  1.  Heatherly  d. 
Worthinffton  v.  Weston,  3  Wils.  239. 

k  Doe  d.  Lulham  v,  Fenn,  3  Camp.  190.  Doe  d.  Marsack  «•  Read,  13  East,  57. 
Doe  d.  Raper  v,  Lonsdale,  id.  39.  Where,  by  an  underlease,  power  was  reserved, 
on  non-payment  of  rent,  *'  to  the  lessors  and  Uie  original  lessor*  to  enter;  held,  that 
the  demise  was  properly  laid  to  he  hy  the  lessors  alone,  and  that  it  need  not  be  a  joiot 
demise  by  the  lessors  and  the  original  lessor.  Doe  d.  Bedford  v.  White,  4  Bing.  876. 
(13  Rng.  C.  L.  438.) 

«  Heatherly  d.  Worthington  v.  Weston,  8  Wils.  338.  Mantle  v,  WoIHngton,  Cro. 
Jae.  166. 

*  Doe  d.  Poole  r.  Errington,  1  Ad.  &  Ell.  750.  (8&  Eng.  C.  L.  197.)  3  N.  &  M. 
646. 

*  Doe  d.  Briant  v,  Wippel,  1  Esp.  830.    Denn  d.  Burgess  v.  Purris,  1  Burr.  386. 
'Adams,  811. 


a  bankrupt  without  their  permission;  they  having  given  up  the  property  to  the  bank- 
rupt, and  the  plaintiff  claiming  under  him.    Doe  d.  Vine  v.  Figgins,  3  Taunt.  440. 
^  Gardiner  v.  Norman,  Cro.  Jae.  617. 
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sessba  of  premises  b)  the  oTerseers  of  a  parish,  the  demise 
should  be  laid  by  the  overseers  for  the  time  being,  when  the 
ejectment  is  brought,  if  the  pauper  has  done  any  act  recognising 
*a  holding  under  them;  otherwise  by  the  overseers  wlu)  let  *888 
him  into  possession,  or  the  last  set  whom  he  has  acknowledged.* 
Where  a  declaration  in  ejectment  by  the  churchwardens  and 
overseers  contained  two  sets  of  counts,  one  describing  them  by 
their  ojffiee,  without  their  namesy  and  the  other  by  their  names 
without  their  office;  it  was  held,  that  the  objection,  if  any,  was 
cured  after  verdict.** 

4. — How  the  demise  should  be  laid  in  respeci  to  iime."]  The  de« 
The  day  upon  which  the  demise  is  laid  in  the  declaration,  must  "^^'®  , 
be  subsequent  to  the  time  when  the  lessor^s  right  of  entry  ac-  f  *^4  1^ 
erues;  for  if  the  lessor  has  not  a  right  to  enter,  he  cannot  have  ^^  n\wa' 
a  right  to  demise  the  lands;  therefore,  if  the  demise  be  laid  be-  tiflTs  title 
fore  the  right  of  entry  has  accrued,  the  plaintiff  must  be  non*  ha«  «>- 
suited.^    It  is  usual,  however,  to  lay  the  day  as  feur  back  as  ©"*•<*• 
possible,  with  a  view  to  the  recovery  of  the  mesne  profits.*   A 
demise  by  an  heir,  on  the  day  of  the  death  of  his  ancestor,  is 
good;  for  the  ancestor  might  die  at  five  o'clock,  the  heir  enter 
at  six,  and  make  a  lease  at  seven.^    In  ejectment,  at  the  suit  of 
the  assignees  of  a  bankrupt,  the  demise  must  be  laid  after  the 
execution  of  bargain  and  sale  by  the  commissioners  to  the  as- 
signeesL' 

The  conveyance  of  an  insolvent's  property  by  the  clerk  of 
the  peace,  does  not  vest  the  estate  in  the  creditor  by  relation 
either  to  the  date  of  the  order  or  the  conveyance,  but  only  from 
the  actual  execution  of  such  conveyance  by  the  clerk  of  the 
peace:  therefore  such  creditor  cannot  recover  in  ejectment  upon 
a  demise  laid  before  the  execution,  though  after  the  estate  was 
out  of  the  insolvent,  and  the  order  was  made  to  convey  the 
same  to  the  lessor  of  the  plaintiff.^ 

An  executrix  may  lay  a  demise  in  ejectment  before  probate 
granted.'^  And  iso  may  an  administrator,  before  administration, 
^provided  it  be  after  the  death  of  the  intestate.^  In  the  case  of  *883 
a  copyhold,  the  demise  may  be  laid  against  all  persons  but  the 
lord,  on  a  day  between  the  surrender  and  admittance^  When 
an  ejectment  is  brought  against  a  tenant  at  will,  the  demise 
must  be  laid  subsequently  to  the  time  when  the  possession  is 
demanded,  that  is  to  say,  subquently  to  the  determination  of 


*  Doe  d.  Grundy  v.  Clarke,  14  East,  488.    3  Cainp.  447* 

^  Doe  d.  Orleton  v.  Harpar,  3  D.  4(  R.  708.    (16  Engr.  C.  L.  116.) 

*  Goodtitle  d.  Galloway  v.  Herbert,  4  T.  R.  680.    Adams,  619.    Kan.  S39. 
'/rf.    B.N.  P.  87. 

*  Roe  d.  Wrangham  «.  Heraej,  3  Wils.  d74i 
'  Do^  d.  Ksdaife  v.  Mitchell,  3  M.  Is  S.  446. 
f  Doe  d.  Whately  v.  Telling,  2  Bast,  857. 

^  Roe  d.  Bendall  v.  Summersett,  3  Biaek.  694. 

«  8.  N.  P.  708. 

i  Doe  d.  Bennington  v.  Hall,  16  East,  308. 
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Where  a 
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clares. 


the  will.  Therefore  where  possession  was  demanded  on  the 
5th  of  October,  and  the  demise  was  laid  on  the  1st;  it  was  held 
bad,  the  tenancy  not  having  been  determined  until  after  the 
day  of  the  demise  laid  in  the  declaration.* 

Where  a  fine  has  been  levied  with  proclamations,  and  an 
actual  entry  is  necessary  to  avoid  it,  the  demi^  must  be  laid 
after  such  entry.*^  But  where  the  plaintiff's  lessor  entered, 
and  afterwards  levied  a  fine,  and  then  an  ejectment  was 
brought,  and  the  demise  laid  before  the  fine,  it  was  held  well 
enough.*^ 

In  ejectment  for  a  forfeiture  on  a  lease,  containing  the  usual 
clause  of  re-entry,  and  a  covenant  generally  to  repair,  with  a 
further  covenant  within  three  months  after  notice,  to  repair  the 
defects  pointed  out  in  a  notice,  the  demise  may  be  laid  before 
the  expiration  of  the  three  months.* 

Where  a  sequestration  of  glebe  land  was  published  after  the 
expiration  of  a  notice  to  quit,  a  demise  by  the  rector  laid  on  a 
day  subsequent  to  the  expiration  of  the  notice  and  preceding 
the  publication  was  held  to  be  good,  though  the  bishop  had 
previously  indorsed  the  writ, "  let  sequestration  issue.*'* 

Where  an  ejectment  is  founded  on  4  Geo.  II,  c.  28,  s.  2, 
the  day  of  the  demise  must  be  subsequently  to  the  last  day  on 
which  the  rent  is  payable,  to  save  the  forfeiture,  and  prior  to 
the  day  on  which  the  declaration  is  delivered.' 

It  is  not  necessary  to  lav  any  day  certain  upon  which  the 
plaintiff  entered;  it  is  sufficient  to  lay  the  demise  after  the 
*title  accrued,  and  then  say  in  general  that  he  entered.*  Nor 
is  it  necessary  to  state  any  particular  day  of  ouster  in  the 
declaration,  provided  it  appears  to  be  subsequent  to  the 
commencement  of  the  term  and  before  the  action  was 
brought.**  But  it  is  usual  and  more  advisable  to  mention  a 
particular  day.* 

The  number  of  years  that  the  premises  are  alleged  in  the 
declaration  to  have  been  demised  is  immaterial;  it  is  usual  to 
insert  seven  years,  if  the  demise  be  recent;  a  sufficient  number 
of  years,  however,  should  be  inserted  so  as  to  extend  beyond 
the  time  when  final  judgment  may  be  obtained,  and  admit  of 
the  lessor's  recovering  possession  before  their  expiration. 
The  courts,  however,  are  very  liberal  in  allowing  lessors  to 
amend  in  this  respect.^  The  length  of  the  term  is,  however, 
wholly  unconnected  with  the  title  of  the  claimant  and  may  be 


*  Goodtitle  d.  Galloway  v.  Herbert,  ntpra^  883. 
»  R.  V.  Walker,  7  T.  R.  433. 

*  Maemve  d.  Hilton  ••  SheUey,  1  Wilt.  S14. 

'  Roe  d.  Goatley  v,  Paine,  3  Camp.  530.    Ellenborough.    And  see  Horsfall  v.  Tes- 
ter, 1  Moore,  89,    7  Taunt.  385.     (3  Eng.  C.  L.  146.) 

*  Doe  d.  Morgan  v.  Bluck,  3  Camp.  447.    Ellenborongh. 

'  Doe  d.  Lawrence  v,  Shawcross,  3  B.  &  C.  753.    (10  Enff.  G.  L.  333.) 
■  3  Roll.  466.    3  Ch.  PI.  636.  ^  Merrell  v.  Smith,  Cro.  Jac.  311. 

*  Adams,  334. 

i  Adams,  315.    3  Ch.  PI.  636.    Run.  364.    S.  N.  P.  709. 
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of  longer  duration  than  his  interest  in  tfie  land  for  the  plaintiff 
sfaail  recover  according  to  wiiat  his  title  really  is.  Heuce^ 
a  tenant  from  yedr  to  year  may  dedare  on  a  demise  ftur  seren 
years.* 

5. — Of  the  loeaRiy  of  the  prennns.']  It  is  not  necessary  to 
state  in  the  declaration,  that  the  premises  are  situated  in 
a  parish,  hamlet,  &c.  pt  is  sufficient  to  mention  the  name  of  the 
place  in  which  they  are  situate  without  also  describing  it  by 
tbe  nante  of  its  ecdesiastieal  or  civil  division.^  And  in  one 
case,  where  even  the  name  of  the  place  was  qmitted  when  de- 
scribing the  premises,  but  such  name  could  be  collected  from 
other  parts  of  the  declaration,  the  court  held  the  description  to 
be  safficiratly  certain.®  If,  however,  tbe  premises  be  described 
as  lying  in  a  parish  or  hamlet,  the  description  most  be  correct 
An  uncertain  or  improper  descripticui  will  be  fatal  .^  When  the 
^premises  lie  in  different  parishes,  it  has  been  usual  to  ennme-  *885 
rate  the  whole'  as  lying  in  one  parish,  and  to  repeat  the  descrip-  TariBsce 
tionof  them  as  lying  in  the  other  parish;  but  it  seems  sufficient  "*  *•  ^ 
to  enuooterate  them  once  only,  describing  them  as  lying  in  the  ^/^^  m- 
parishes  ot^S.  and  B.,ot  in  ^.  and  B.  respectively.*  But  it  is  bIms/ 
not  necessary  to  aver  the  premises  to  be  in  a  parish;  if  they 
are  described  as  being  in  the  parish  of  ^.  nnd  B.  the  court  will 
coDstrae  it  to  mean  part  in  the  parish  of  ^.  and  part  in  B, ;  B^ 
being  the  name  of  a  parish.'  Where  the  premises  were  de- 
scril^  as  in  the  parish  of  Weslbury,  and  it  was  proved  that 
there  were  two  parishes  of  Westbury,  viz.  Westbury-on-Trym, 
and  Westbury-on-Sevem;  held,  that  this  was  not  isi  variance.^? 
So  where  the  premises  were  stated  to  be  in  Famham,  and 
proved  to  be  in  F«4  mham  Ro3ral ;  held  not  to  be  a  fatal  variance 
unless  it  werd  shown  that  there  were  two  Famham&^  So  where 
the  premises  were  stated  to  be  in  the  parish  of  Saint  Loike,  in 
the  county  of  Middlesex,  there  being  two  parishes  of  Saint 
Luke  in  that  county,  the  one  Saint  Luke,  Chelsea^  and  the 
other  Saint  Luke,  Old  Street,  or  more  commonly  called.  Saint 
Luke,  Middlesex;  it  was  held  not  to  be  a  fatal  variance,^ 

But  where  the  premises  were  described  as  being  in  tbe  miited 
parishes  of  Saint  George's  the  Martyr,  and  ^int  George's 
Bloomsbury,  and  were  proved  to  be  situated  iu  Saint  George's 


*  Doe  d.  Shore  r.  Porter,  ^  T.  R.  ISl  Bedford  d.  Camitber  v.  DendieH,  B.  N.  P. 
106. 

k  Adams,  318. 

<  Id.    Goodrigfat  d.  Smallwood  o.  Strotfaer,  S  Black.  706. 

'  Goodrighl «.  Fawson,  7  Mod.  457.  But  whero,  in  ejeetiDent,  the  parish  was  mis- 
stated, the  judge  at  the  trial  allowed  it  to  be  amended.  Doe  d.  Mamott  «•  Edwards^ 
6C.&P.906.     (25  £ng.  a  L.  359.)    1  M.  &  Rob.  319. 

'3Ch.  Pi.  636.    Adams,  320. 

'  Goodtitle  d.  Brembrid^e  v.  Walter,  4  Taunts  67t« 

(  Doe  d.  James  v.  Hams,  5  M.  &  8. 336. 

^  Doe  d.  Tollett  v.  Salter,  19  Eastt  9. 

1  Doe  d.  Bojs  v.  Caiter,  1  Y.  &  I.  492L 

Vol.  IL— 10 
I 


885  EJECTMENT.  [CHAP.  XI. 

k 

Bloombuiy,  only;  the  variance  was  held  to  be  fatal,  although 
the  parishes  were  united  by  act  of  parliament,  for  the  purpose 
of  a  joint  provision  for  the  poor.*  In  a  recent  case,  the  omis- 
sion of  all  local  description  of  the  tenement  demised  was  con- 
sidered error,  though  the  county  and  the  vill  in  which  the 
demise  was  made  were  stated  in  the  decTaration,  the  court 
however,  pending  the  rule  to  arrest  judgment  on  the  ground  of 
such  error,  allowed  the  plaintiff  to  amend.^ 

•886  ^^.--Description  of  the  premises.']  The  quantity  of  the  land 

The  qaan-  declared  upon  need  not  correspond  with  that  which  the  plain- 
liqr  and     ^jff  claims.(l)    He  may  declare  for  an  indefinite  number  of 
lion  oFthe  i^^^suages,  as  a  thousand  acres  of  arable  land,  or  a  thousand 
firamises.  acres  of  pasture  land,  &c.,  and  he  will  recover  according  to 
the  quantity  to  which  he  proves  title.    Care,  however,  should 
he  taken  that  the  number  speci-led  in  the  declaration  be  larger 
than  the  number  claimed,  for  though  he  may  recover  less  than 
he  claims,  he  cannot  recover  more.*    UpoH  the  the  same  prin- 
ciple, if  the  lessor  of  the  plaintiff  be  entitled  to  a  moiety,  or 
other  part,  of  an  entire  thing,  as  the  half,  or  third  part,  of  a 
liouse,  he  may  recover  such  moiety,  or  third  part,  on  a  demand 
for  the  whole.* 

The  nature  of  the  land,  whether  pasture  or  meadow  land, 
should  be  distinctly  set  forth,  for  land  in  its  legal  acceptation 
signifies  arable  land.*^    Where  the  plaintiff  declared  tor  five 

closes  of  arable  and  pasture,  called ,  containing  twenty 

acres  in  A,  and  had  a  verdict,  judgment  was  arrested  because 
it  did  not  appear  how  much  there  was  of  each  sort  of  land.^ 

Thenotice      7. — Notice  to  appear  and  the  requisites  tiereo/.]  We  have 

to  appear   seen^f  that  a  notice  to  the  tenant  in  possession,  frorU  the  casual 

d^**"ted*to  ^J^^^"^  ^^  appear,  &c.,  is  subscribed  to  the  declaration.    It  is 

the  tenant,  observable  that  such  notice  should  be  directed  to  the  tenant 

both  by  his  Christian  and  surname.''    A  misnomer,  however, 

in  that  respect  will  not  be  fatal  if  the  service  be  otherwise 

regular.*    Where  the  Christian  name  was  omitted  through  the 

conduct  of  the  tenant  and  his  wife,  it  was  held  not  to  vitiate 

the  notice.^     Where  ihe  notice  was  directed  to  Jo/m  B.  Jones, 

*  Goodtitle  d.  Pinsent  v.  Lammiman,  3  Camp.  274,    6  Esp.  128. 
k  Doe  d.  Rogers  v.  Bath,  2  N.  &  M.  440.     (28  En^r  C.  L.  369.) 

*  Denn  d.  fiurgris  v.  PnrvU,  I  Burr.  326.    Guy  v.  Rand,  Cro.  Eliz.  13. 

*  Ablett  V.  Skinner,  1  Sideif.  229.    Goodwin  v.  Blackman,  '9  Lev.  334. 

*  Massey  v.  Rice,  Cowp.  346.    Adama,  28.    2  Ch.  PL  626,  ante^  826. 
Knight  V.  Syms,  1  Salk.  254.  '  JnU,  622. 

fc  Doe  d. V.  Roe,  1  Chitty,  573.    (18  En^.  C.  L.  166.)    Doe  v.  Hnrat,  id.  163. 

(18  Eng.  C.  L.  57.)  Doe  v.  Roe,  1  Moore,  113.  (4  Eng.  C.  L.  391.)  2  Ch.  ?l 
627.    A  notice  addressed  to  Mrs.  Hicks,  has  been  held  insufficient.    Adams,  229. 

<  Doe  d.  Folkes  v.  Roe,  2  Dowl.  567.    Doe  d.  Frost  v.  Roe,  1  U.  &  W.  217. 

i  Doe  d.  Wame  v.  Roe,  2  Dowl.  517. 

(1)  (Af  to  the  description  nee  Hemruon  x.  Stevefu,  12  Wend.  170.    Bear  t.  SnytUr,  11 
Wend.  592.    Bareiay  t.  UoweWg  Lessee,  6  Peters,  49a    Brooks  v.  Tyler,  2  Verm.  348.) 
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instead  of  John  benjamin  Jones,  it  was  held  suflBcient.*    If 
•there  be  several  tenants,  it  is  sufficient  to  direct  the  notice  to    •887 
the  individual  tenant  who  is  served,  though  it  is  sometimes 
addressed  to  them  all.^ 

And  where  the  address  to  the  tenant  was  altogether  omitted, 
it  was  held  sufficient,  it  having  been  stated  in  the  affidavit  of 
service  that  the  tenant  was  duly  served  with  a  copy  of  the 
declaration.* 

The  notice  must  require  the  tenant  to  appear  and  apply  to  Hme  of 
the  court  to  be  admitted  to  defend  instead  of  the  casual  ejector,  appewr- 
within  a  certain  time;  and  when  the  provisions  of  1  Geo.  IV,  "^" 
c  89, 8.  1,  are  resorted  to,  the  notice  should  inform  the  tenant 
that  he  will  be  required  to  enter  into  recognisances  to  pay  the 
costs  and  damages.  But  it  need  not  set  out  at  length  what  the 
tenant  will  be  required  to  do,  it  will  be  sufficient  if  it  requires 
him  to  appear  and  find  bail  if  ordered  by  the  court,  and  for 
such  purposes  as  are  specified  in  the  statute.*^  Hie  time  when 
the  defendant  should  be  required  to  appear  is  regulated  by  the 
locality  of  the  premises,  except  when  the  proceedings  are  under 
the  above  statute,  when  he  is  required  to  appear  within  ten 
days  after  the  delivery  of  the  declaration.  In  other  cases,  when 
the  premises  are  situated  in  London  or  Middlesex,  the  notice 
should  be  for  the  tenant  to  appear  "on  the  first  day,"  or 
"  within  the  first  four  days"  of  the  term  next  after  the  delivery 
of  the  declaration.  Notice  to  appear,  ^^w^r«//y,  of  the  term 
will,  however,  be  sufficient;  and  the  tenant  will  then  have  the 
whole  term  to  appear  in.  When  the  premises  are  situated  in 
any  other  county  than  London  or  Middlesex,  the  notice  should 
require  the  tenant  to  appear  generally  in  the  term  next  en- 
suing.* 

The  notice  should  specify  the  term  by  name  in  which  the 
tenant  is  to  appear;  where,  however,  the  notice  had  been  given 
by  mistake  for  Hilary  instead  of  Trinity  term,  and  the  tenant 
was  afterwards  informed  of  the  mistake,  a  rule  nisi  for  judg- 
ment ^against  the  casual  ejector  was  granted/  But  where  the  *888 
notice  was  to  appear  in  eight  days  of  Saint  Hilary,  instead  of 
Hilary  term  generally,  the  court  refused  the  rule.i^  But  where 
a  declaration  was  delivered  in  Hilary  vacation,  entitled  of 
Easter  term,  and  the  notice  was  to  appear  on  the  first  day  of 
next  term;  it  was  held  sufficient,  for  the  tenant  would  not  be 
misled  by  the  wrong  title,  so  as  to  imagine  that  he  had  to  Tri- 
nity term  to  appear.''  Where  a  notice  was  served  before  term, 

*  Afum.  1  Chit^,  573,  a.    (18  Eng.  C.  L.  166.) 

^  Doe  d.  Field  v.  Roe,  1  H.  &  W.  616.    Doe  d.  Burton  r.  Roe,  7  T.  R.  477. 

*  Doe  d.  Pearson  v.  Roe,  5  Moore,  73.    (16  Eng.  C.  L.  390.) 

'  Doe  d.  Beard  v.  Roe,  2  Gale,  48.    1  Mees.  &;  Wels.  360.    3  Ch.  PI.  687^ 

•Id. 

'  Jfum.  3  Chitty,  171.  (18  Eng.  C.  L.  289.)  Doe  v.  GreaTes,  id.  172.  (18  Eng. 
C.  L.  289.) 

>  Lackland  d.  Dowling  «.  Badland,  8  Moore,  79.    (17  Eng.  C.  L.  102.) 

^Jirum.  Adams,  232.  And  see  Goodtitle  d.  Ranger  v.  Roe,  2  Chitty,  172.  (19 
Bag.  C.  L.  289.) 
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omittiDg  to  state  the  term  in  which  the  tenant  was  to  appear, 
it  was  held  sufficient.*  But  where  the  notice  was  to  appear 
**  in  due  time,"  it  was  held  to  be  insufficient*^  So  where  the 
declaration  was  entitled  in  the  King's  Bench,  and  the  notice 
was  to  appear  in  the  Common  Pleas,  it  was  held  to  be  insuffi- 
cient.®  i?et  where  the  declaration  was  by  original,  and  the 
notice  was  as  if  by  bill,  omitting  "  wheresoever,"  &c.,  the  vari- 
ance was  held  to  be  immaterial.^ 

Strictly,  the  notice  should  be  signed  by  the  casual  ejector; 
but  it  is  sufficient  if  it  be  subscribed  with  the  name  of  the  plain- 
tiff, or  of  any  other  person/  But  in  proceedings  under  1 
Geo.  IV,  c.  87,  the  notice  should  be  signed  by  the  landlord 
himself.' 

Where  the  notice  omitted  to  state  that  the  consequence  of 
the  action  not  being  defended  will  be  turning  the  tenant  out  of 
possession;  it  was  held  to  be  defective,  but  the  court  allowed 
It  to  be  amended  on  terms.^ 


♦889         •  •SECTION  VIH. 

SERVICE  OF  THE  DECLARATION. 

Serrice  The  declaration  should  be  served  on  the  tenant  in  posses- 
ihodd  b«  Mon,  and  the  nature  and  contents  of  it  explained  to  him  at  the 
muit  dJiT  ^™®  time;  if  there  be  an  under-tenant,  it  is  not  sufficient  to 
aonalWtor  96rve  the  lessee  or  original  tenant:  for  regularly  the  service 
on  his  wife  must  be  on  the  tenant  in  possession.^  But  the  service  need  not 
at  his  resi-  be  on  the  premises;  if  there  be  a  personal  service,  it  is  immate- 
deoce.  ^jal  in  what  place  it  is  effected.'  If  the  tenant  be  absent,  or 
from  any  other  circumstances  cannot  be  personally  served,  ser- 
vice on  his  wife  upon  the  premises,  or  at  his  house  elsewhere, 


*  Doe  d.  Roe,  1  C.  &  J.  330. 

0  Doe  d.  Istierwood  tf.  Roe,  3  N.  &  M.  476.  (88  Eng.  C.  L.  371.)  Ifom.  Foibes 
V.  Roe,  S  Dowl.  430. 

*  Doe  d.  Bird  v.  Roe,  Barnes,  173. 

'  Doe  d.  Thomas  «.  Roe,  8  Chitty,  171.    (18  Enff.  C.  L.  889.) 

*  Peaceable  «.  Troablesome,  Bamee,  173.  Haslewood  d.  Pnce  9.  Thatcher,  3  T. 
R.  351.  Goodtitle  d.  Duke  of  Norfolk  v.  Notitle,  5  B.  Is  A.  849.  (7  Eng.  C.  L. 
379.) 

'  Jnon,  I  D.  &  R.  435,  n.  See  Doe  d.  Bass  v.  Roe,  7  T.  R.  469,  as  to  ameoding 
notice. 

f  Doe  d.  Darwent  v.  Roe,  3  Dowl.  336. 

k  Doe  d.  Lord  Darlington  «.  Cock,  4  B.  &  C.  859.  (10  Enff.  C.  L.  385.)  Bat  if 
the  service  be  on  the  original  tenant,  and  he  pleads,  he  cannot  Mierwards  release  him- 
self from  the  action,  on  the  ground,  that  his  undertenants  are  in  possession.  Roe  v. 
Wiggs,  3  N.  R.  330.  Serrice  on  the  person  in  possession  is  not  sufficient,  unless  he 
he  tenant.   Tidd's  Prac.  443. 

ilBavage  «.  Dent,  Stra.  1064.   Taylor  «.  lefts,  11  Mod.  304. 
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win  be  sufficient,  if  it  appears  that  she  lived  with  her  husband; 
for  the  court  will  presume  under  such  circumstances  that  the 
tenant  had  notice.*  But  if  the  service  be  made  on  the  wife  not 
on  the  premises,  it  is  insufficient,  unless  it  be  stated  that  she 
lived  with  her  husband^  If  the  service  be  not  on  the  tenant 
personally,  or  on  his  wife,  upon  the  premises,  but  upon  some 
other  party  or  in  some  other  manner,  the  courts  have  a  discre- 
tionary power  respecting  it,  and  it  will  be  deemed  sufficient  or 
otherwise,  according  to  the  particular  circumstances  of  the  case. 
If,  on  the  facts  being  disclosed  in  an  affidavit  of  service,  on 
moving  for  judgment  against  the  casual  ejector,  the  court  are 
satkfied  that  notice  of  the  declaration  had  reached  the  tenant, 
they  will  make  the  rule  absolute,  under  other  circumstances 
they  will  grant  a  rule  nisL{l) 

Though  service  on  the  wife  of  the  tenant  in  possession  on  the  Service  ob 
premises,  is  sufficient;  yet  the  mere  acknowledgment  of  the  ^«  ^^ 
wife  that  she  had  received  the  declamtion,  is  not  sufficient;* 
and  where  the  declaration  and  notice  in  ejectment  *were  *890 
nailed  upon  the  door  of  the  premises,  and  the  wife  called  upon 
the  person  who  had  attempted  to  serve  the  process,  requesting 
to  know  what  she  was  to  do  with  the  paper;  and  he  explained 
it  to  her  and  desired  her  to  go  to  the  plaintiff's  attorney;  she 
replied  tti&t  she  would  see  her  husband  immediately  and  re- 
commend him  to  do  it;  held,  that  this  was  not  a  stUfficient  ser- 
vice.' So  service  on  the  wife,  without  stating  that  it  was 
served  at  the  husband's  house  or  premises,  is  insufficient.*  So 
service  on  a  woman  on  the  premises  representing  herself  to 
be  the  wife,  without  stating  deponent's  belief  that  she  was  so, 
is  insufficient.'  But  if  the  deponent  stated  that  he  believed  her 
to  be  the  wife,  it  would  be  good.>^ 

Where  the  declaration  was  left  in  a  shop  whefe  the  wife 
was,  who  refused  to  hear  it  read,  and  went  out  and  shut  the 
door  after  her;  it  was  held  a  sufficient  service.^  So,  where  the 
wife  refused  to  take  the  declaration,  and  the  person  serving  it 
left  it  on  the  table,  after  having  explained  the  nature  of  it,  and 
she  threw  it  after  him,  and  he  picked  it  up  and  affixed  it  on 
the  most  conspicuous  part  of  the  premises;  it  was  held  suffi- 
cient^ 

But  where  the  affidavit  of  service  stated  that  it  had  been  left 


•  Goodright  d.  Waddington  «.  Thrustout,  9  Bl.  800.    Doe  d.  Morland  v.  BayliM. 
Doe  d.  Lord  Southampton  o.  Roe,  1  Hodges,  34.    Adams,  936. 

^  Jefinv  d.  Preston  v.  Cutts,  1  N.  R.  308.    Doe  d.  Williams  v.  Roe,  d  Dowl.  89* 

•  Goodtitle  d.  Read  v.  Badtitle,  1  B.  &;  P.  384. 

•  Doe  d.  Briggs  v.  Roe,  3  C.  &  J.  303.    1  Dowl.  313. 

•  Right  d.  Bomsall  v.  Wrong,  3  D.  &  R.  84.    (16  Eng.  C.  L.  75.) 
^  Doe  d.  Simmons  v.  Roe,  1  Chitt.  338.    (18  Eng.  C.  L.  69.) 

s  Doe  d.  Walker  v.  Roe,  4  M.  &;  P.  11.       ^  Doe  d.  Neale  v.  Roe,  3  Wils.  363. 

•  Doe  d«  Coarthorpe  o.  Roe,  3  Dowl.  440. 

(I)  (At  to  the  Bcryice,  me  Wut  t.  Talman^  4  Wash.  C.  C.  R.  200.    Traer  ▼.  Bqwnmni,  3 
Peon.  70.   Jackson  ▼.  SalUbury,  3  Wend.  430.    Evom  ▼.  Morcrn,  13  Wend.  180.) 
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with  the  wife  of  the  tenant  in  possession ,  the  husband  having 
absconded,  it  was  held  to  be  insufficient.* 
Service         Service  upon  a  member  of  the  family,  or  upon  a  servant  of 
upon  a      the  tenant  upon  the  premises,  will  be  sufficient,  provided  it  ap- 
terrant.     pg^rs  from  the  acknowledgment  of  the  tenant  or  otherwise, 
that  he  had  received  the  declaration,  or  that  he  was  aware  of 
the  service  in  due  time.^    But  such  service  will  not  be  suffi- 
cient, unless  it  appears  that  the  declaration  reached  the  hands 
of  the  tenant,  or  that  he  was  made  acquainted  with  it  before 
the  term.® 
*891        *  Where  there  was  service  on  the  daughter  of  the  tenant  in 
Senrice  on  possession,  and  he  on  the  first  day  of  term  acknowledged  the 
Diembers    receipt  of  the  declaration,  but  not  that  he  had  received  it  be- 
toifv.      ^^'®  ^^^^  term;  held  that  it  was  not  sufficient*    For  an  ac- 
knowledgment of  the  tenant  is  not  sufficient  unless  it  appears 
by  such  acknowledgment  that  the  declaration  was  received 
before  the  term.*    But  where  the  tenant  was  ill,  service  on  his 
daughter,  on  the  premises,  who  said  that  she  had  explained 
the  declaration  to  her  father,  was  held  sufficient.''    Yet  where 
the  service  was  on  the  son,  who  accepted  it,  and  said  he  knew 
what  it  was  for,  and  would  deliver  it  over  to  his  father;  it  was 
held  to  be  insufficient,  though  the  father  and  the  son  were 
attorneys.^    So  where  a  tenant  in  possession  was  very  unwell, 
and  afterwards  died,  and  a  declaration  in  ejectment  was  served 
on  a  person  at  the  house  where  he  was  staying  on  the  day  of 
his  death;  it  was  held  not  to  be  a  good  service.^ 
Wheiethe      Where  the  tenant  was  clearly  keeping  out  of  the  way  to 
{^"■"'       avoid  service,  a  rule  was  granted  to  show  cause  why  service 
of^e  wav  ^^  ^^^  ^^^  upon  the  premises  was  not  sufficient.'    So,  on  his 
agent ;i  so,  on  the  person  who  kept  the  key  of  the  premises;' 
so,  by  merely  sticking  the  declaration  on  the  premises,  which 
were  vacant.* 

Where  several  ineffectual  attempts  were  made  to  serve  the 
tenant,  and  on  the  occasion  of  the  last  of  which  the  servant 
admitted  that  the  tenant  was  in  the  house,  but  refuse^  to  let 
the  party  see  him,  and  the  declaration  was  then  delivered  to 
the  servant,  it  was  held  sufficient."'    So  where,  after  several 

*  Doe  d.  HarrisoB  o.  Roe,  10  Price,  30. 

^  Doe  d.  Tindall  v.  Ree,  3  Chitt.  180.  (18  Kng.  C,  L.  293.)  Doe  v  Roe,  5  B.  & 
G.  764.  (13  Eng.  C.  L.  373.)  Doe  d.  Maodoogall  v.  Roe,  4  Moore,  20.  (16  £n;- 
C.  L.  360.)  Jenny  d.  MilU  «.  Cutts,  1  Scott,  53.  Doe  d.  Mortlakeo.  Roe,  8  Dowl.  444. 

•  Doe  V.  Roe,  3  Dowl.  414.  Doe  d.  BriUlebank  v.  Roe,  4  M.  &  Scott,  563.  (30 
Eng.  C.  L.  361.)  Doe  d.  Pugh  o.  Roe,  1  Scott,  464.  1  Hodges,  6.  Rigbtd.  Free- 
man «.  Roe,  8  Ch.  180.    Doe  d.  George  v.  Roe,  3  Dowl.  9. 

*  Doe  d.  Harris  «.  Roe,  1  Harr.  &  Well.  373. 

•  Doe  d.  Marshall  v.  Roe,  8  Ad.  &  Ell.  688.    (39  Eng.  C.  L.  163.) 

'  Doe  d.  Cockbum  v.  Roe,  1  Dowl.  693.        f  jSlnon.  Woodfall  by  Harr.  791. 

^  Doe  d.  Hartford  v.  Roe,  1  Harr.  &  Woll.  353. 

<  Doe  d.  Luffv.  Roe,  3  Dowl.  575.  i  Doe  d.  Morpeth  v.  Roe,  3  Dowl.  577 

k  Doe  d.  Cbildeia  «.  Roe,  8  H.  &  W.  131. 

1  Doe  d.  Smith  «.  Roe,  1  W.  W.  &  Dav.  69. 

»  Doe  d.  Harrey  «.  Roe,  8  Price,  118. 
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ineffectual  attempts  to  serre  the  tenant,  the  person  trymg  to 
serve  gave  the  declaration  to  the  servant,  with  a  proper  expla- 
nation,  *which  declaration  he  afterwards  saw  in  the  hands  of    *892 
the  tenant's  attorney;  it  was  held  to  be  sufficient.* 

Where  service  was  made  at  a  house  where  it  was  sworn  it 
was  believed  the  tenant  was,  but  was  denied  for  the  purpose 
of  avoiding  the  service,  the  court  granted  a  rule  nisi  for  judg- 
ment against  the  casual  ejector^  So  a  rule  nisi  was  granted 
where  there  was  service  on  the  wife  of  a  brother  of  the  tenant 
on  the  premises,  who  afterwards  said  she  should  go  and  see  the 
tenant,  and  she  next  day  left  the  premises.*  So  where  the 
service  had  been  by  leaving  the  declaration  with  the  turnkey 
of  the  prison  in  which  the  tenant  in  possession  was  confined, 
with  directions  to  give  it  to  him,  and  the  tenant  had  acknow- 
ledged that  he  had  received  it  before  the  first  day  of  the  term; 
it  was  held  to  be  sufficient.''  A  rule  that  the  service  on  the 
son  of  the  tenant  should  be  good  service,  w^s  made  absolute, 
where  the  affidavit  of  the  tenant,  on  showing  cause,  did  not 
deny  having  received  the  declaration  from  his  son.* 

If  the  service  be  on  any  person  on  the  premises,  an  acknow-  When  m 
ledgment  by  the  tenant  that  he  had  received  the  declaration  acknow 
bf/ore  the  first  day  of  the  term,  will  be  sufficient;  but  such  }?^??*!Jl 
adcnowledgment  must  be  decisive  of  the  declaration  having  ^^  ^f 
been  received  before  that  day.^  An  acknowledgment  by  tenant  hanng  re- 
ef the  receipt  of  the  declaration  made  on  the  first  day  of  term,  ceived  the 
12th  Jan.,  but  not  saying  when  it  was  received,  was  held  not  4®*^1"«^ 
to  be  sufficient  to  make  good  a  service  on  his  son  on  the  lOth  j^rsuffi- 
Jannary.s  cient.  ' 

Where  the  service  was  on  a  servant  on  a  Saturday,  arid  the 
tenant  acknowledged  that  he  had  received  it  on  the  Sundctyj 
it  was  considered  insufficient,  for  service  on  a  Sunday  is  in- 
valid.^ An  acknowledgment  by  the  wife  that  she  had  received 
the  declaration  is  not  binding  on  the  husband.*  But  a  service 
*on  the  servant,  with  an  acknowledgment  of  the  tenant's  at-  *893 
tomey  that  he  had  received  the  declaration,  is  sufficient^  So 
is  service  on  the  daughter  before  the  term,  with  an  acknow- 
ledgment of  the  tenant  within  the  term  ^  So  is  an  acknow- 
ledgment of  the  receipt  of  the  declaration  in  a  letter  by  the 
tenant,  dated  on  the  first  day  of  the  term.'    So  is  an  acknow- 


•  Doe  «.  Roe,  3  Dowl.  183. 

^  Doe  d.  Turncroft  v.  Roe,  1  Harr.  &  Woll.  371. 
«  Doe  d.  Hohhard  «.  Roe,  I  Han*.  &  Woll.  371. 

<  Doe  d.  Harris  v.  Roe,  3  Dowl.  607. 

*  Doe  d.  Watte  v.  Roe,  1  Harr.  &  Woll.  199. 

'  Doe  d.  Harris  r.  Roe,  I  H.  &  W.  373.    Doe  d.  Hamshrook  v.  Roe,  14  East,  441. 

<  Doe  d.  MarUn  e.  Roe.  1  Hair.  &  Woll.  46.    4  N .  &  M.  563. 
^  Doe  V.  Roe,  5  B.  &  C.  764.    (13  Eng.  C.  L.  373.) 

1  Doe  d.  Tucker  9.  Roe,  3  Dowl.  775.    4  M.  &  Seott,  165.     (30  Eng.  C.  L.  344.) 

i  Doe  d.  Teverell  v.  Snee,  3  D.  &:  R.  5.    (16  Eog.  C.  L.  63.) 

k  Doe  d.  Smith  o.  Roe,  4  Dowl.  365. 

1  Doe  d.  NotUng  v.  Roe,  1  W.  W.  &  Dar.  69. 
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iedgment  by  a  letter,  dated  the  day  b^ore  term,  and  received 

the  second  day  in  term.* 

Where  the      Where  a  tenant  in  possession  was  personated,  at  the  time  of 

tenant  is    service,  by  another,  who  accepted  the  service  in  his  name,  it 

P^^J*-      was  held  to  be  a  good  service  on  the  tenant  himself.^    Service 

^    *         in  the  name  of  the  tenant,  on  a  person  representing  himself  to 

be  in  possession  for  another,  then  temporarQy  absent,  and  who 

afterwards  acknowledged  an  apprisal  of  the  service,  was  held 

to  be  sufficient.^    But  service  on  a  person  whom  the  deponent 

believed  to  be  the  tenant  in  possession,  was  deemed  bad,  the 

notice  not  being  addressed  to  such  person.^ 

Where  the      Where  the  tenant  absconds,  or  keeps  out  of  the  way,  or  does 

tenant       any  act  implying  a  resolution  not  to  receive  the  declaration,  on 

fSewav  *"  affidavit  of  these  facts,  the  court  will  allow  a  service  to  be 

or  refuaes  8^^  which  otherwise  would  be  irregular;*  as  where  on  a 

to  receive  tender  of  the  declaration,  the  tenant  refused  to  receive  it,  but 

the  declar  ran  away,  and  threatened  to  shoot  the  person  serving  it  if  he 

ration.       came  near  him;  it  was  held  to  be  sufficient/    So  where  the 

declaration  was  read  to  the  tenant,  who  refused  to  take  it, 

.  •  whereupon  it  was  served  on  his  son.i^ 

A  rule  for  judgment  against  the  casual  ejector,  was  made 
absolute  on  an  affidavit  which  stated  that  the  service  of  the 
declaration  had  been  made  on  a  person  believed  to  have  been 
left  in  possession  by  the  tenant,  who  was  out  of  the  way,  and 
*S94  *also  on  his  attorney;  and  that  a  letter  was  sent  by  the  two- 
penny post,  according  to  the  attorney's  direction  to  the  tenant's 
last  place  of  abode.''  So,  a  rule  for  judgment  against  the  casual 
ejector  was  granted,  on  an  affidavit  stating  that  the  deponent 
had  heard  a  person  read  and  explain  the  d^aration  in  another 
room  to  some  one,  whom  he  was  told  was  the  tenant,  apd  was 
bedridden.' 

But  where  a  tenant  in  possession  left  this  country  and  re- 
sided abroad  for  the  purpose  of  avoiding  his  creditors,  and  the 
premises  were  charged  with  an  annuity  to  the  lessor  of  the 
plaintiff,  to  whom  a  right  was  reserved  to  enter,  receive  the 
rents,  and  sell;  it  was  held  that  an  affidavit  that  the  declara- 
tion was  duly  served  on  the  premises,  and  a  copy  thereof 
affixed  to  the  outer  door,  was  not  sufficient;  and  that  the  ser- 
vice of  the  declaration  on  the  solicitor  of  such  tenant  was  not 
good,  unless  he  resided  abroad  for  the  express  purpose  of 
avoiding  such  service.^ 
Service  by  nailing  the  declaration  on  the  barn-door  of  the 

>  /d.  ^  Denn  d.  TyneU  «.  Denn,  3  Burr.  1 181. 

*  Doe  d.  Walker  v.  Roe,  1  Price,  399. 

*  Doe  V.  Roe,  3  Tyr.  380.    Doe  «.  Badtitle,  1  Chitty,  815.    (18  Eng.  C.  L.  66.) 

*  Doe  d.  Luff  V.  Roe.    Doe  d.  Childera  o.  Roe,  ante,  891. 

'  Doe  d.  Wills  «.  Roe,  3  Dowl.  683.    Doe  d.  Courthorpe  «.  Roe,  ante^  890. 

s  Doe  d.  Grimes  «.  Roe,  1  H.  &  W.  671. 

^  .AfMfi.  3  ChiUy,  179.    (18  Eng.  C.  L.  393.) 

i  Doe  d.  Tucker  o.  Roe,  1  Harr.  &  WoU.  671. 

i  Roe  d.  Fenwick  v.  Doe,  3  Moore,  576.    (4  Eng.  C.  L.  431.) 
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premises^  in  which  barn  the  tenant  had  occasionally  slept,  (there  Wbere  no 
being  no  dwelling-house,  and  the  tenant  not  being  to  be  found  V?p^  '^ 
at  his  last  place  of  abode,)  was  allowed  to  be  good  service.*  ^hlepi^ 
But  sticking  up  a  declaration  in  the  gateway  of  the  tenant's  qum. 
premises  is  not  sufficient,  unless  it  be  sworn  that  the  defendant 
kept  out  of  the  way  to  avoid  being  served.^    And  service  of 
the  declaration  on  a  servant  of  the  tenant  in  possession  was 
held  to  be  insufficient,  though  the  deponent  swore  to  his  belief, 
that  the  tenant  kept  out  of  the  way  to  avoid  being  served.* 

Where  the  tenant  is  not  on  the  premises,  a  distinction  is 
taken  between  cases  where  he  has  actually  abandoned  them, 
and  where,  though  he  has  ceased  to  occupy  /Aem,  ne  still  re- 
tains yirtual  possession.  In  the  former  case,  the  lessor  must 
proceed  as  upon  a  vacant  possession;^  in  the  latter  he  must  ' 
proceed  *in  the  ordinary  way,  after  having  effected  the  best  ^^95 
service  of  the  declaration  in  his  power.*  Where  part  of  the 
property  consisted  of  three  unfinished  houses,  which  were 
untenanted,  and  there  was  no  property  in  them;  the  court 
held  that  the  plaintiff  should  proceed  as  on  a  vacant  posses- 
sion.' So  where  the  tenant  locked  up  the  house  and  quitted 
it^  But  where  the  lessee  of  a  nublic-house  removed  with  his 
family  to  another  house,  leaving^er  in  the  cellar,  it  was  held 
that  proceedings  could  not  be  taken  as  on  a  vacant  possession.^ 

Where  a  servant  of  the  deceased  tenant  remains  in  posses-  Where  a 
sion,  the  plaintiff  ought  to  endeavor  to  get  possession;  and  if  eeirvnt 
he  resists,  such  servant  may  be  treated  as  tenant,  and  the  de-  ^^  '^ 
claration  may  be  served  on  him  as  such,  and  if  he  does  not  £e^ie!^ 
resist,  the  lessor  may  treat  it  as  a  vacant  possession.^    Where  misee. 
the  premises  consisted  of  a  mansion,  and  mur  small  hotises  in 
a  yard,  in  one  of  which  a  man  resided,  who  was  placed  there 
to  take  care  of  the  premises,  the  court  refused  a  motion  to  make 
a  service  on  him  good,  but  recommended  to  the  plaintiff  to 
affix  a  declamtion  on  the  empty  houses,  and  then  to  move  that 
it  be  deemed  a  good  serviccw^ 

Service  on  the  executors  of  the  late  tenant  in  possession  is 
bad,  if  it  does  not  appear  that  they  were  the  tenants  in  pos- 
session.^ Service  on  a  person  appointed  by  the  Court  of  Chan- 
cery to  manage  an  estate  for  an  infant,  is  insufficient.^  The 
court  granted  a  nile  nisi  to  make  the  service  of  the  declaration 
on  the  clerk  of  a  public  body  (who  was  directed  to  be  appoint- 

•  Fenn  d.  Baokle  v.  Roe,  1  N.  R.  993. 
^  Afwn.  1  Chitty,  505,  d.    (18  Enj?.  C.  L.  148.) 
<  Doe  d.  Jones  v.  Roe,  1  Ghitty,  313.    (18  Eog.  C.  L.  67.) 
'  See  anU^  855.  •  Woodf.  Land.  &  Tea.  794. 

'  Doe  d.  Schovell  v.  Roe,  3  C.  M.  &  R.  43.    3  Dowl.  691. 
>  Doe  d.  Darlin{(toQ  (Lord)  v.  Cock,  4  B.  &  C.  859.    (10  Eng.  C.  L.  335.) 
^  SaTase  «.  Dent,  3  Stnu  1064. 

1  Doe  d.  Atkins  «.  Rose,  3  Chitty,  179.    (18  Eng.  C.  L.  393.) 
i  1  Tidd's  Prae.  443. 

k  Doe  d.  Paal  v.  Hnret,  I  Chitty,  163.    (18  Eng.  C.  L.  57.) 
Goodtitle  d.  Roberts  9.  Badtitle,  1  B.  &  P.  385. 
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ed  by  an  act  of  parliament)  good  service.*  A  laborei^  who 
does  uot  pay  rent,  is  an  occupier  ou  wliom  service  of  an  eject- 
ment is  good.^ 

*  Where  tUe  service  was  upon  a  person  who  swore  that  he 
was  not  in  possession  of  any  part  of  the  premises,  the  court  or- 
dered his  name  to  be  struck  out  of  the  appearance  and  consent 
rule,  upon  his  undertaking  to  permit  execution  to  issue  for  any 
part  of  which  it  might  turn  out  he  was  in  possession.®  Service 
on  the  lessee  of  premises  which  he  usually  underlet  to  weekly 
tenants,  but  which  bad  been  unoccupied  for  some  time,  was 
held  good,  for  he  might  bo  considered  as  the  tenant  in  posses- 
sion.*^ 

The  delivery  of  a  declaration  to  an  agent  of  a  tenant  in  pos- 
session, who  had  resided  abroad,  and  fixing  a  copy  on  the  pre- 
mises, has  been  held  sufficient  to  entitle  the  plaintiff  to  judg- 
ment against  the  casual  ejector.*^  But  service  on  an  agent  of 
a  tenant,  who  was  within  the  kingdom,  was  held  not  to  be  suf- 
ficient even  for  a  rule  nm,  for  the  tenant  himself  might  have 
been  served.^  And  a  rule  for  judgment  against  the  casual 
ejector  was  refused,  where  it  had  been  served  on  an  agent  of 
a  mortgagor  on  the  premises,  and  on  his  clerk  at  another  place; 
for  it  did  not  appear  that  the  mortgagor  himself  might  not  have 
been  served.*  So  service  on  the  attorney  of  the  mortgagee  in 
possession,  who  undertook  to  appear  for  the  latter,  was  held 
insufficient,  without  an  acknowledgment  by  the  mortgagee.** 

Service  on  the  wife  of  the  son  of  the  tenant  on  the  premises, 
was  held  to  be  sufficient  to  grant  a  rule  nt>t,  where  it  appeared 
that  the  tenant  was  in  America,  and  that  hiK  son  managed  his 
business.'  Rule  for  judgment  against  the  casual  ejector  was 
refused,  where  the  house  was  found  shut  up  three  days  before 
the  term,  and  the  declaration  was  fixed  on  the  door,  it  appear- 
ing that  the  tenant  was  in  the  habit  of  shutting  up  the  house 
and  staying  away  for  several  days  "together;  it  not  haying 
appeared  that  the  tenant  kept  out  of  the  way  to  avoid  serviced 

Service  by  nailing  the  declaration  on  the  bam-door  of  the 

E remises,  in  which  barn  the  tenant  had  occasionally  slept,  there 
eing  no  dwelling*house,  and  the  tenant  not  being  found  at  bis 
residence,  was  held  to  be  good.*' 

If  there  be  several  tenants  in  possession,  the  declaration 
should  be  served  on  each  of  them.*    It  has,  however,  been 


•  Jnon.  3  Chitty,  181.     (18  Eng.  C.  L.  394.) 
^  Gulliver  v.  Swift,  3  Lord  Ken.  611. 

•  Doe  d.  Snape  o.  Snape,  3  C.  &  J.  314.    1  Dowl.  314. 

'  Doe  d.  Hayne  v.  Roe,  1  W.  W.  &  Dar.  73.  . 

•  Doe  V.  Roe,  4  B.  &  A.  653.    (6  Eng.  C.  L.  555.)    Doe  d.  Treat  v.  Roe,  1  »•  ^ 
W.  586. 

'  Doe  d.  Tomkins  v.  Roe,  1  W.  W.  &  Dav.  49. 

t  Doe  d.  Sturch  v.  Roe,  1  Har.  &  WoU.  673. 

h  Doe  d.  Collins  v.  Roe,  1  Dowl.  613.  >  Doe  d.  Potter  v.  Roe,  1  Hodges,  316* 

>Doe  d.  Roupel  v.  Roe,  1  Harr.  &  Woll.  367. 

k  Fenn  d.  Buckle  v.  Roe,  1  N.  R.  393.         i  B.  N.  P.  98. 
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held,^bat  service  on  one  of  two  joint-tenants  was  good  for  serenl 
both-*  And  where  the  service  was  on  one  of  three  tenants  in  tenants, 
possession  y  but  the  affidavit  did  not  state  them  to  be  joint-ten- 
ants, a  rule  nisi  was  granted.^  Service  on  one  of  two  joint- 
tenants,  who  were  also  partners  in  trade,  will  entitle  the  plain- 
tiff to  a  rule  nUi  only.*  Service  on  one  of  several  partners  in 
a  firm,  who  were  tenants,  is  good.**  But  service  on  an  under- 
tenant of  part  of  the  premises,  cannot  be  considered  as  service 
on  a  joint-tenant.®  So  where  three  sisters  livpd  together,  and 
there  was  service  on  one  of  them  by  delivery  to  the  other  two 
the  day  before  term  commenced,  the  court  granted  a  rule  nisiS 
If  one  part  of  the  premises  be  vacant,  and  the  other  in  the  oc- 
cupation of  a  tenant,  it  is  suflBcient  to  serve  a  copy  of  the  de- 
daration  on  the  tenant  who  occupied  the  one  part,  and  affix 
another  copy  on  the  door  of  that  part  which  was  vacant.* 
Service  on  one  only  of  two  tenants,  who  said  that  the  other 
was  only  his  servant,  is  good>  But  service  on  the  wife,  or 
servant  of  one  of  several  joint-tenants,  is  not  good  service 
upon  all.' 

When  two  or  more  tenants  are  in  possession  of  the  pre- 
mises, *and  it  appears  that  one  only  has  been  served  with  the  *898 
declaration,  the  court  will  grant  the  common  rule  against  the 
party  served,  and  a  rule  nisi  against  the  other  parties;  but. if 
the  affidavit  does  not  show  such  possession,  the  rule  will  be 
refused  against  all  but  those  actually  served.^ 

Where  ejectment  was  brought  for  a  house  which  was  rented  When  the 
by  the  parish,  for  the  accommodation  of  the  poor,  service  on  Cr°*"to 
the  churchwardens  and  overseers  was  held  to  be  sufficient.^  In  thepuish. 
ejectment  for  a  chapel,  the  service^ may  be  on  the  chapel-war- 
dens, or  on  the  persons  to  whom  the  keys  are  intrusted.' 

Where  the  tenant  is  a  lunatic,  service  should  be  on  his'com-  Lanaiic. 
mittee,and  not  upon  the  servant  "^    Where  service  was  on  the 
person  who  had  the  care  of  the  tenant,  who  was  a  lunatic, 
and  the  management  of  his  affairs,  it  was  considered  suffi- 
cient." 

When  the  service  is  good  for  part,  and  bad  for  part,  the  Senrice 
lessor  may  recover  those  premises  for  which  the  service  is  8*^®^  ^®' 
good;  but  if  he  proceed  for  all,  and  obtain  possession  by  ^^^ 

*  Doe  d.  Williameon  v.  Roe,  10  Moore,  493.    (17  Eng.  C.  L.  154.) 
^  Right  d. V.  Wrong,  9  Chitty,  176. 

•  Doe  d.  Field  v.  Roe,  3  Chitty,  174.    (18  Eng.  C.  L.  390.) 

*  Doe  d.  Tomkins  «.  Roe,  1  W.  W.  &  Dav.  49. 

•  Doe  d.  Cbilders  v.  Roe,  3  H.  &  W.  131. 

'  Doe  d.  Grimes  v.  Roe,  1  Harr.  k  Woll.  369. 
>  Doe  d.  Evans  v  Roe,  4  Moore,  469.    (16  Eng.  C.  L.  381.) 
'  1  W.  W.  &  Dar.  75. 

i  Doe  d.  Godlin,  Woodf.  by  Harr.  768.    Jtian.  1  Chitty,  131. 
)  Adams,  337. 

k  Id,  337.    Tupper  d.  Moreen  v.  Doe,  Barnes,  181. 
1  Adams,  338.    Run.  136.  ■  Jinan,  Loft.  461. 

-  Doe  d.  Lord  Aylesbary  v.  Roe,  8  Chitty,  183.    (18  Eng.  C.  L.  395.)    8  fielh 
Piae.174.    Adams,  848. 
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means  of  a  judgment  against  the  casual  ejector,  the  cou!t  will 
compel  him  to  make  restitution  of  that  part,  for  which  the  ser- 
vice was  bad." 
At  what        Formerly  the  declaration  must  have  been  delivered  before 
time  the     t^^  essoign  day  of  the  term  in  which  the  notice  was  given  to 
tiOTi  must  *PP®*^  otherwise  the  plaintiff  could  not  have  judgment  till  the 
be  deli-     ^^^^  term;  but  now,  by  a  general  rule  of  all  the  courts,  decla- 
Tered.       rations  in  ejectment  may  be  served  before  the  **  first  day  of 
any  term;  and  thereupon  the  plaintiff  shall  be  entitled  to  judg- 
ment against  the  casual  ejector  in  like  manner  as  upon  decla- 
rations served  before  the  essoign  or  first  general  return  day."^ 
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or  THE  AVriDAVIT  OW  SERVICE. 

When  the  declaration  has  been  served,  an  affidavit  of  the 
service  inust  be  made  by  the  person  who  served  it,  or  by  a  per- 
son who  saw  it  served  and  heard  it  explained  to  the  tenant  in 
possession  in  order  to  obtain  judgment  against  the  casual  ejec- 
tor/ But  when  the  circumstances  of  the  case  sure  special  the 
usual  course  is  to  move  for  a  rule  to  show  cause  why  the  ser- 
vice should  not  be  deemed  good.  This  motion  may  be  made 
even  before  the  service,  on  an  affidavit  stating  the  circum- 
stances that  are  likely  to  occur,  and  applying  for  a  rule  to 
show  cause  why  service  of  such  a  nature  should  not  be  suffi- 
cient.** 
Reoatsites  The  affidavit  may  be  sworn  before  a  judge  or  a  commis- 
of  the  affi-  sioner,  and  it  is  no  objection  that  the  commissioner  is  clerk  to 
*•  the  attorney  who  makes  the  application.®  It  may  be  made  even 
before  the  attorney  in  the  cause/  Jt  must  be  entitled  in  the 
cause  and  with  the  name  of  the  casual  ejector.'  The  same 
particularity  is  not  necessary  in  the  title  of  an  affidavit  as  in  a 
declaration ;  it  is  sufficient  to  state  the  names  of  the  lessors  and 
not  the  frame  of  the  demises.^  Therefore  where  the  lessors  of 
the  plaintiff  were  described  in  the  declaration  as  executors,  it 
was  held,  that  the  affidavit  might  not  notice  their  character  in 

m  •  <  .1.1-1.1..  I..  ip.i,-  ..III  ...      II.  ■! 

»  R.  Gen.  T.  T.  1  W.  IV,  regf.  8.    8B.&Ad.  789.    7  Bing.  784.    1  C.  &  J.  473. 

*  Goodtitle  d.  Wanklen  «.  Bedtitle,  9  B.  Ac  P.  190.  Whei^  an  affidarit  was  jointly 
made  by  the  person  who  eerred  the  declaration  on  the  housekeeper  of  the  tenant,  and 
the  honsekeeper,  stating  tliat  she  had  delivered  it  to  the  tenant,  the  court  granted  a 
role  fim.    Doe  v.  Roe,  S  Dowl.  198. 

'  Adams,  943.    Methold  v.  Noright,  1  Bl.  990.    GnlliTerv.  Wagstaff,  id,  317. 

*  Doe  d.  Grant «.  Roe,  1  W.  W.  &  Dav.  68. 
'  Doe  d.  Cooper  «.  Roe.  9  Y.  &  Jer.  984. 

<  jlnon.  9  Chitty,  181.     (18  Enfir.  C.  L.  995.) 
k  Doe  d.  B^nks  «.  Roe,  1  Mar.  &  H.  3. 
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stating  the  name  of  the  caose.*  An  affidavit  intituled  <^  Doe« 
on  the  demise,  &c.,''  instead  of  ^  demises,'^  with  the  declaration 
annexed,  was  held  good.^  But  an  affidavit  intituled  <<  Doe 
r.  Roe/'  omitting  the  lessor's  name,  was  held  bad,  though  the 
declaration  was  annexed.* 

*The  title  of  the  affidavit  is  sufficient  if  it  contains  the  names    *900 
of  all  the  lessors,  without  stating  the  demises  with  the  same 
particalarity  as  in  the  declaration."^    The  affidavit  must  be  What  the 
clear  and  positive;  unless  when  the  service  is  executed  under  affidavit 
fecial  circumstances  it  should  state  positively  that  the  person  °*"**  *^^ 
served  was  the  tenant  in  possession.    An  affidavit  of  service 
on  A.  B.J  tenant  in  possession,  or  his  wife,  has  been  held  to  be 
insufficient*    It  has  been  held,  however,  that  an  affidavit  of 
service  on  a  person  whom  the  deponent  believed  to  be  the 
tenant  in  possession  was  sufficient^    But  an  affidavit  which 
stated  that  the  deponent  believed  that  the  party  served  held 
the  premises  which  were  sought  to  be  recovered  under  a  lease 
and  that  she  did  not  underlet  them,  was  held  to  be  insufficient^^ 
So  was  an  affidavit  that  he  served  the  person  in  possession.'' 
So,  that  he  served  the  occupier.^    So  was  an  affidavit  that  he  v 

served  the  wives  of  nS.  and  B.j  who,  or  one  of  them,  were 
tenants  in  possessionJ    The  affidavit  must  not  qualify  the  pos-  It  should 
session  of  the  tenants  in  possession,  by  stating  the  service  to  be  ^^^  ^^t 
on  them  as  executors.^    The  affidavit  of  service  on  an  admi-  *^®  il"*?^ 
nistratrix  must  state  that  she  is  tenant  in  possession,  and  that  t^^^ 
the  propertv  is  leasehold,  the  presumption  of  law  being  that  it  was  ex- 
is  fireehold.'  plained. 

In  an  affidavit  in  the  case  of  a  vacant  possession,  where  one  *^^^ 
copy  of  the  declaration  was  sworn  to  have  been  fixed  on  the 
premises,  and  another  served  on  the  lessee,  but  not  on  the  pre- 
mises, it  is  necessary  to  state  that  such  lessee  was  tenant  in 
possession  at  the  time  of  such  service."'  The  affidavit  must 
also  state  that  the  notice  was  read  or  explained.*'  But  if  the 
tenant  fOijB  he  understands  the  nature  and  object  of  the  service 
*it  will  be  sufficient,  without  any  statement  of  the  reading  or 
explanation.^    A  rule  nisi  was  granted,  where  it  appeared 

*■  Doe  d.  Jenks  v.  Roe,  2  Dowl.  55. 
k  Doe  d.  Walters  v.  Roe,  1  W.  W.  &  Dst.  75. 

•Id.  '  Doe  d.  Banks  «.  Roe,  1  Mur.  &  Hnr.  3. 

*  Biibeck  «.  Hughes,  Baniee,  173. 

'Doe  d.  George  v.  Roe,  3  Dowl.  83;  bat  see  Doe  v.  BadtiUe,  1  Chitty,  315,  (18 
Eng.  C.  L.  68,)  contra. 
t  Doe  d.  Talbot  v.  Roe,  1  H.  &  W.  367. 

k  Doe  d.  Robinson  v.  Roe,  1  Ch.  1110.    Doe  d.  Oldham  v.  Roe,  4  Dowl.  714. 
I  Doe  d.  Jackson  v.  Roe,  4  Dowl.  609. 
J  Hardioff  d.  Baker  v.  Greensmith.  Bar.  174. 
k  Doe  V.  Roe,  3  Tyr.  158.    3  C.  &  J.  45. 
1  Doe  d.  Rigby  v.  Roe,  1  H.  &  W.  368. 
■  Doe  d.  SM>rook  v.  Roe,  4  Moore,  350. 
>  Doe  o.  Roe,  1  Dowl.  438. 
""  Doe  d.  Jones  r.  Roe,  1  Dowl.  518.    Doe  d.  Thompson  v.  Roe,  3  OhiUj,  186. 

il8  Eng.  C.  L.  397.)    Doe  d.  Quintin  v.  Roe,  Adams,  344.    Doe  d.  Stone  v.  Roe,  3 
lodges,  14.    Doe  d«  Downes  «.  Roe,  1  H.  &  W.  671. 
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from  circamstatices  that  the  parties  understood  the  contents  of 
the  declaration,  thongh  the  affidavit  did  not  state  that  it  was 
explained  to  them.*  So  where  the  declaration  was  put  through 
an  iron  grating   to   the  defendant,  who  was   in   Newgate.** 
So  where  the  declaration  was  put  on  a  table  before  the  defend- 
ant, but  could  not  be  delivered  to  him,  as  the  defendant's  son 
prevented  the  person  from  serving  it.*    Service  on  the  wife  on 
the  premises,  and  reading  over  the  notice  without  explaining 
it,  has  been  held  sufficient.^    Where  the  service  was  on  the 
servant  of  the  tenant,  and  the  affidavit  did  not  state  that  the 
nature  of  it  was  explained  to  her,  a  rule  ni»i  only  was  granted 
in  the  first  instance.®    A  refusal  by  the  party  served  to  hear 
the  reading  or  explanation,  is  equivalent  to  a  performance  of 
AffidaTit    that  act.*"    If  the  service  be  on  the  wife,  the  affidavit  must  state 
of  aerrice  that  it  was  on  the  premises  or  at  the  husband's  house,  or  that 
J^^®  ^^  the  husband  and  wife  were  living  together.*    If  the  service  be 
on  a  servant  or  third  person,  the  affidavit  must  state  that  the 
service  was  on  the  premises,  and  that  the  tenant  had  acknow- 
ledged the  receipt  of  the  declaration,  or  had  been  aware  of  the 
service  before  the  first  day  of  the  term.^ 
When  no       Where  no  person  is  in  the  house,  and  the  service  is  effected 
pencm  is    by  fixing  the  declaration  on  the  premises,  the  affidavit  must 
J[?  J**"®*"  state  deponent's  belief  that  the  tenant  had  absconded  to  avoid 
the  service;*  that  the  deponent  had  searched  for  the  defendant 
*902    *^had  used  due  means  to  find  him  out,  and  could  not  find  him; 
and  that  a  copy  was  left  as  well  as  affixed  on  the  premises.^ 
An  affidavit  stating  that  the  tenant  had  left  the  premises,  but 
not  stating  that  the  lessor  did  not  know  where  he  was,  was 
held  to  be  insufficient.*^ 


(18  Eng.  C.  L.  297.) 


•  Awm.  3  Chitty,  184.     (18  Eng.  C.  L.  296.) 

•  Wright  d.  Bayley  v.  Wrong,  2  ChittVf  185. 

•  Afum.  3  Chitty,  185.     (18  Eng.  C.  L.  297.) 
^  Doe  V.  Roe,  2  Dowl.  199. 

•  Arum.  2  Chitty,  182.     (18  Eng.  C.  L.  295.) 
'  Doe  d.  George  o.  Roe,  3  Dowl.  541. 

f  Doe  d.  Briggs  v.  Roe,  2  C.  &  J.  202.  Doe  d.  Williams  v.  Roe,  2  Dowl.  89.  Doe 
d.  Morland  v,  Baylies,  G  T.  R.  765.    Jenny  d.  Preeton  o.  Cutte,  1  N.  R.  308. 

k  Doe  V.  Roe,  1  D.  &  R.  563.  (16  Eng.  0.  L.  57.)  Doe  d.  Tindal  v.  Roe,  2  Chit. 
180.  (18  Eng.  C.  L.  293.)  Roe  d.  Hambrook  «.  Doe,  14  East,  441.  8ee  Reg.  Gen. 
T.  T.  1  W.  IV,  anU^  898. 

•  Doe  d.  Lowe  v.  Roe,  1  Chitty,  505.  (18  Eng.  C.  L.  148.)  Doe  d.  Batson  v. 
Roe,  2  id.  176.     (18  Eng.  C.  L.  291.) 

i  Doe  d.  Tarluy  r.  Roe,  1  Ch.  506.    (18  Eng.  C.  L.  149.)    Anon,  2  Ch.  177.    (18 
Eng.  C.  L.  292.) 
k  Anon.  1  Ch.  505.     (13  Eng.  C.  L.  148.)  . 
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SECTION  X. 

JUDGMENT  BY  DEFAULT. 

If  the  tenant  or  landlord  does  not  appear  in  due  time  pursu-  When  the 
ant  to  the  notice  atfixed  to  tlie  declaration,  and  enter  into  the  P^ai"^"^ 
common  rule  to  confess  lease,  entry,  ouster  and  possession,  the  ^J  ju'jgj* 
plaintifTmay,  upon  an  affidavit  of  service,  as  previously  alluded  ment 
to,  move  for  judgment  against  the  casual  ejector  by  default,  against 
which,  except  when  the  service  is  made  under  special  circum-  *he  casual 
Stances,  is  a  motion  of  course^  requiring  only  the  signature  of  ^J®^*^* 
Gouusel.(I)  The  thue  for  making  this  motion  depends  upon  the 
locality  of  the  premises^  and  the  time  when  the  notice  requires 
the  defendant  to  appear.     In  the  King's  Bench,  if  the  premises 
are  situated  in  London  or  Middlesex,  and  the  notice  requires 
the  tenant  to  appear  on  the  first  day,  or  within  the  first  four 
days  of  the  next  term,  the  motion  for  judgment  against  the 
casual  ejector  should  regularly  be  made  in  the  beginning  of 
that  term;  and  then  the  tenant  must  appear  within  four  days, 
inclusive,  after  the  motion,  or  the  plaintiff  will  be  entitled  to 
judgment.     If,  however,  the  motion  be  deferred  until  the  latter 
end  of  the  term,  the  court  will  order  the  tenant  to  appear  in 
two  or  three  days,  and  sometimes  immediately,  that  the  plain- 
tiff may  proceed  to  trial  at  the  sittings  after  term;  but  if  the 
motion  be  not  made  before  the  last  four  days  of  the  term,  the 
tenant  need  not  appear  until  two  days  before  the  essoign  day 
of  the  subsequent  term.     In  the  Common  Pleas,  if  the  premises 
are  situated  in  London  or  Middlesex,  and  the  tenant  has  notice 
to  appear  in  the  beginning  of  the  term,  judgment  against  the 
casual  ejector  *must  be  moved  for  within  one  week  next  after    *903 
the  first  day  of  every  Michaelmas  and  Easter  term,  and  within 
four  days  next  after  the  first  day  of  every  Hilary  and  Trinity 
term;  except,  it  seems,  when  the  tenant  has  absconded,  and 
the  proceedings  are  upon  the  statute  of  4  Geo.  II,  and  then 
the  motion  may  be  made  at  anytime  during  the  term;  because 
the  rule  of  33  Car.  II,  relates  only  to  declarations  in  ejectment 
served  upon  tenants  in  possession.* 

If  one  term  is  allowed  to  elapse  between  the  service  and  the 
motion  for  judgment,  a  rule  nisi  only  can  be  granted;  for  the    ' 
party  may  have  searched  the  oflSce  lo  see  if  judgment  was  ob- 
tained, against  him  in  the  term  after  the  notice,  and  finding  it 
was  not,  be  nxay  suppose  the  proceedings  were  at  an  end.^ 

*  Adams,  248.  Regr.  Trin.  3*2  Oar.  II,  C.  B.  Doe  d.  Lawfoid  r.  Roe,  1  Bing.  N. 
C.  161.    (27  Eng.  C.  L.  341.) 

^  Doe  d.  Wilson  v.  Roe,  4  Dowl.  124.  Doe  d.  Thring  v.  Roe,  3  Hodges,  13.  And 
the  role  is  the  same  in  the  Exchequer.    Reeve  v.  Roe,  1  Gale,  15. 

(1)  (Where  the  tenant  takes  defence  as  to  part,  jodirniCTit  phoold  bo  taken  against  the  casual 
ejector  Ibr  the  residiie.    Underwood  ads.  JackBon,  1  Wend.  95.) 


90S  XJBCTMESrT.  [chap.  XI. 

When  the  premises  are  situated  elsewhere  than  in  London 
or  Middlesex,  or  being  situated  in  the  latter  places,  the  notice 
is  to  appear  generally  of  the  term,  judgment  must  be  moved 
for  in  all  the  courts  during  the  term  in  which  the  notice  is  given 
to  appear;  and  the  appearance  must  be  entered  within  four 
days  next  after  the  expiration  of  such  term,  whether  it  be  an 
issuable  term  or  not.*  But  when  the  action  is  brought  under 
the  provisions  of  1  W.  IV,  c.  70,  s.  36,  the  tenant  must  in  all 
cases  enter  his  appearance  within  ten  days  after  the  delivery 
of  the  declaration. 

After  the  expiration  of  the  rule  for  judgment,  the  plaintiff 
may  sign  judgment  against  the  casual  ejector,  and  immediately 
sue  out  a  writ  of  possession,  and  execute  it  in  term  or  vaca- 
When  tion.^  But  judgments  against  the^  casual  ejector  irregularly 
Jad^ent  obtained,  will  be  set  aside  as  a  matter  of  course,  and  where 
ti^^aal  ^'^^y  '^^^^  heen  regularly  obtained,  the  courts  will  set  them 
ejector  aside;  even  after  execution  executed,  upon  an  affidavit  of  merit 
will  be  set  or  other  circumstances  which  they  may  deem  sufficient'(l} 
aside.  The  court  set  aside  a  regular  interlocutory  judgment  (signed 

*904  *for  want  of  appearance)  and  writ  of  possession  executed,  on 
an  affidavit  by  the  attorney,  for  the  landlord  and  tenant,  that 
he  had  received  instructions  for  entering  an  appearance,  but  had 
neglected  it,  owing  to  matters  personally  affecting  himself, 
which  had  prevented  his  attending  to  it.^  And  an  averment 
in  the  affidavit,  that  the  deponent  believed  the  parties  to  have 
a  good  defence  to  the  action,  was  held  to  be  sufficient  without 
adding  "  on  the  merilsJ^^  The  court  will,  in  some  cases,  in 
the  exercise  of  their  discretion,  set  aside  a  judgment  against 
the  casual  ejector  on  terms,  where  the  tenant  has  neglected  to 
give  notice  to  the  landlord.'  But  where  judgment  and  execu- 
tion in  ejectment  was  regularly  obtained  without  collusion  with 
the  tenants  in  possession,  the  court  refused  to  set  it  aside  at  the 
instance  of  a  party  who  stated  that  he  was  landlord  of  the  pre- 
mises, and  had  not  received  any  notice  of  the  declaration  in 
ejectment.^  Yet  in  a  more  recent  case,  after  a  writ  of  posses- 
sion executed,  and  an  action  for  mesne  profits  commenced,  the 
court  set  aside  the  judgment  and  execution  on  payment  of  all 
the  costs  incurred,  at  the  instance  of  the  landlord,  who  by  the 
mistake  of  his  wife  had  not  had  the  copies  of  the  declaration, 

*  Reg.  Gen.  4  B.  &  A.  539.  3  B.  &  B.  705.  Bat  see  Doe  d.  Greaves  v.  Roe,  4 
Dowl.  88,  where  it  was  held  that  this  practice  applies  .to  oountry  causes  only. 

*  Tidd,  N.  Prac.  627. 

«  Adams,  352.    Doe  v.  Hedges,  4  D.  &  R.  393.    (1^6  Eng.  C.  L.  308.) 

*  Doe  d.  Shaw  v.  Roe,  13  Price,  360.  •  Id. 

'  Doe  d.  Troariiton  v.  Roe,  4  Burr.  1996.  Doe  d.  Grocers'  Co.  e.  Roe,  5  Taunton, 
305.  (1  Enff.  C.  L.  78.)  Doe  d.  Ingram  e.  Roe,  11  Price,  507.  Doe  d.  Meyrick 
V.  Roe,  3  C.  &  J.  688. 

s  Doe  d.  Martin  v.  Roe,  1  Hodges.  333.  1  Scott,  181.  And  see  Goodtitle  r.  Bad- 
title,  4  Taunt.  880. 

(1)  {Papino  T.  BPAUiiterj  4  Wash.  C.  C.  Rep.  393.) 
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whidi  had  been  senred  <m  hb  tMiantSy  deltT«i«d  to  him/  The 
legular  mode  of  settiog  aside  such  judgments  is  by  rule  of 
court,  for  the  party  having  obtained  the  judgment  to  give  up 
the  possession^  but  if  the  cirountotances  of  the  case  require  it, 
the  courts  will  order  a  writ  of  restUution  to  be  issued*^ 
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OF  THX  DEFENDANT,  AND  FBOGXNDZNOS 
TBSaBXJPON, 
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1.  Who  may  appear  to  defend. 
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3.  Consolidation  of  actions.  .  909 

4.  Plea  and  issue.         •        •  910 


1. — fFAa  may  appear.']  Havino  cox^idered  the  course  to 
be  piusued  by  the  plaintiff  when  no  appearance  is  entered , 
pursuant  to  the  notice  subscribed  to  the  declaration,  we  shall 
now  treat  of  the  parties  who  may  appear,  and  of  the  mode  of 
proceeding  when  the  action  is  defended. 

We  hatre  seen  that  the  tenant  in  possession  is  the  party  on 
whom  the  declaration  must  be  served;  and  as  it  frequently 
happens  that  sudi  tenant  is  an  under-tenant  to  some  other  per- 
son to  whom  sud)  service  can  afford  no  information  of  the  pro- 
ceedings, and  even  if  the  landlord  had  notice,  according  to  the 
ancient  practice  he  was  not  permitted  to  defend;  whereby 
great  inconvenience  was  occasioned  to  landlords  when  the 
teimnts  either  through  negligence  or  fraud  omitted  to  appear 
themselves;  to  remaiy  which  it  was  enacted  by  2  Geo.  II,  c  A  tenant 
19,  s.  12,  **that  every  tenant  on  whom  a  declaration  in  eject-  *^"^^ 
ment  shall  be  served,  shall  give  notice  thereof  to  his  landlord,  ^^2h^  ^ 
under  the  penalty  of  forfeiting  the  value  of  three  years  improved  elaration 
or  rack  rent  of  the  premises  to  the  landlord;  to  be  recovered  by  mast  give 
action  of  debt.''«(  1 )  ■<«»• 

And  sec  13.  enacts,  **  that  it  may  be  lawful  for  the  court  in  ^^JjJ^ 
which  an  ejectment  is  brought,  to  safki  the  landlord  to  make  ^^^^ 


•  Doe  d.  Butler  v.  Roe,  2  H.  St  W.  ISO. 

^  Adams,  352.    Davies  d.  Povey  v.  Doe,  3  Bl.  892. 

*  This  proTisioD  extends  only  to  cases  where  the  ejectments  arie  inconsislest  willl 
the  landlord's  litle.  Therefore  it  does  not  spply  to  an  ejectment  by  the  morttagee 
against  a  mortflmor.  bnckley  o.  Bnckley,  1  T.  K.  647.  The  improTed  or  rack  rent 
here  mentioned,  is  not  the  rent  reserved,  but  such  a  rent  as  the  landlord  and  tenant 
might  lairly  agree  on  at  the  time  of  delivering  the  declaration  in  ejectment,  in  case  the 
premises  were  then  to  be  let.    Crocker  v.  Fothergill,  2  B.  It  A.  652. 

(1)  (AdmiMion  of  Landlord.    iPClay  r.  Bentdid,  1  fowle,  424.    SHZra  ads.  Jwkmm^  1 
Wend.  103.    SOUg  t.  Jaehwn,  ibid.  316.    Tkt  PeopU  t.  Weftafer,  10  Wend.  554.    Hot  t. 
r,  6  Hakt  185.) 

OL.  IL-- 11 
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Appear-     himself  defendant,  by  joining  with  the  tenant,  in  case  he  shall 
?^  ^7     appear;  but  in  case  such  tenant  shall  refuse  or  neglect  to  ap- 
^land-   pear,  judgment  shall  be  signed  against  the  casual  ejector  for 
*906    *^^i^^  of  such  appearance;  but  if  the  landlord  shall  desire  to 
appear  by  himself,  and  consent  to  enter  into  the  like  rule  that 
by  the  course  of  the  court  the  tenant  in  possession,  in  case  he 
had  appeared,  ought  to  have  done,  then  the  court  shall  permit 
the  landlord  to  do  so,  and  order  a  stay  of  execution  upon  such 
judgment,  against  the  casual  ejector,  until  they  shall  make  fur- 
ther order  therein/'*    In  the  construction  of  this  section,  the 
word  landlord  is  extended  to  all  persons  claiming  title  con- 
Who  may  sistent  with  the  possession  of  the  occupier;  thus  a  devisee  in 
?^^S?^J?*  ^^^^^^  ^^'^  permitted  to  defend;*  so  an  heir  was,  where  the  an- 
landioid.    ^.^j^y  under  whom  he  claimed  had  obtained  the  same  rule  just 
before  his  death/    So  was  a  mortgagee  along  with  the  mort- 
gagor.*^   But  if  the  mortgagee  is  not  interested  in  the  result  of 
the  suit,  the  court  will  not  allow  him  to  defend.® 

Where  a  landlord  defrayed  the  costs  of  defending  an  eject- 
ment in  the  name  of  an  illiterate  tenant,  who  gave  a  retraxit 
of  the  plea  and  eognomi  of  the  action,  the  court  set  aside  the 
-   retraxit  and  cognovit y  and  permitted  the  landlord  to  defend.' 
A  third  person  cannot  defend  as  landlord,  where  it  appears 
that  the  tenant  in  possession,  came  in  as  tenant  to  the  lessor  of 
"         plaintiff,  and  piaid  rent  to  him,  under  an  agreement  which  has 
expired.^    If  a  party  should  be  admitted  to  defend  as  landlord, 
whose  title  is  inconsistent  with  the  possession  of  the  tenant,  the 
lessor  of  the  plaintiff  may  apply  to  the  court,  or  to  a  judge  at 
chambers,  and  have  the  rule  discharged  with  costs/    Where, 
upon  an  ejectment  against  the  tenant  in  possession,  who  came 
into  possession  as  tenant  of  the  lessor  of  the  plaintiff,  a  third 
person  having  an  adverse  title,  entered  into  a  consent  rule  to 
*907    ^defend  as  landlord,  the  court  diischarged  the  consent  rule  with 
costs/ 

The  motion  to  admit  the  landlord  to  be  defendant,  instead  of 
the  tenant,  ought  regularly  to  be  made  beibre  judgment  is 
signed  against  the  casual  ejector  by  the  opposite  party;  and  if 
it  be  delayed  until  after  that  time,  the  court  will  grant  the  mo- 
tion, or  not,  at  their  discretion^ 

*  Even  before  the  passing  of  this  act  the  landlord  might  have  defended  alopg  with 
the  tenant;  and  it  is  said  that  he  might  defend  alone,  without  joining  the  tenant.  Fair* 
claim  d.  Fowler  «.  Shamtitle,  3  Burr.  1301. 

^  Lorelockd.  Norris  o.  Dancaster,  4  T.  R.  139.  Bat  not  if  he  be  a  eeMtut  que  irwlt 
and  out  of  possession'.    Id» 

•  Doe  d.  Hebletfawaite  v.  Roe,  3  T.  R.  783.  ' 

*  Doe  d.  Tilyaid  v.  Cooper,  8  T.  R.  645. 

•  Doe  d.  Pearson  «.  Roe,  6  Bing.  613.     (19  Eng.  C.  L.  178.)    4  M.  &  P.  437. 

'  Doe  d.  Locke  v.  Franklia,  7  Taont.  9.    (3  Eng.  C.  L.  7.)     1  Chit.  390.    (IS 
Eng.C.  L.  111.) 
rDoe  d.  KDight  v.  Sm^the,  4  M.  &  S.  347. 
k  Doe  d.  Harwood  o.  Lippencott,  Adams,  360. 
^  Doe  d.  Horton  v.  Rhys,  3  Y.  &  J.  88. 
iSeeufile,  904* 
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The  appearance  should,  in  all  cases,  be  entered  of  the  term  When  «> 
meatioDed  in  the  notice  (nnless  it  be  a  country  cause.)  Where  ^PP^^^- 
the  notice  was  to  appear  in  Hilary  Term,  and  the  tenant  en-  ^^\^  ^ 
tered  an  appearance  in  Michaelmas  Term,  and  did  nothing  entered. 
&rdier,  and  the  phdntifF's  lessor,  finding  no  appearance  of 
Hilary  Term,  signed  judgment  against  the  casual  ejector,  the 
court  held  the  judgment  regular,  hot  afterwards  set  it  aside 
upon  payment  of  costs,  to  try  the  merits.* 

In  all  country  ejectments,  in  the  King's  Bench  or  Common 
Pleaa,  which  ^all  be  served  before  the  first  day  of  any  Mi- 
diaelmas  or  Easter  term,  the  time  for  the  appearance  of  the 
tenant  in  possession,  must  be  within  four  days  after  the  end  of 
such  Michaelmas  or  Easter  term,  and  not  be  postponed  till  the 
fourth  day  after  the  end  of  Hilary  or  Trinity  terms  respect- 
ively following.^  But  in  the  Exchequer,  where  country  eject- 
ments are  moved  for  in  terms  not  issuable,  the  defendant  is 
entitled  to  four  days'  time  after  the  next  issuable  term,  to  ap- 
pear.* 

2. — The  consent  rule.]  It  has  been  shown  that  the  tenant^  How  an 
may  appear  and  defend  the  action  alone,  or  jointly  with  his  >PP^/- 
landlord;  or  that,  if  the  tenant  refuse,  the  landlord  may  appear  ^^^^ 
alone.  The  appearance  in  all  these  cases  is  effected  in  the 
same  manner,  by  application  to  the  court,  to  be  made  the  de- 
fendant instead  of  the  casual  ejector,  upon  entering  into  the 
ccmsent  ru1e.(l)  The  course  to  be  pursued  is  as  follows: — The  ^"908 
party  applying  for  leave  to  defend,  must,  through  his  attorney, 
procure  a  blank  form  of  a  consent  rule,  and  entitle  it  in  the 
margin  with  the  names  of  the  plaintiff  and  casual  ejector,  in- 
serting also  therein  the  premises  as  described  in  the  declara- 
tion. He  must  then  sign  his  name  to  this  paper,  which  is 
called  the  agreement  for  the  consent  rule,  and  leave  the  same 
at  one  of  the  judges'  chambers  when  the  proceedings  are  in 
the  King's  Bench,  or  with  the  prothonotary  when  in  the  Com- 
mon Pleas,  together  with  a  plea  of  not  guilty.  Common  bail 
is  then  entered  for  the  tenant,  if  the  proceedings  are  by  bill,  or 
the  usual  appearance,  if  by  original;  and  the  suit  proceeds  in 
his  name  instead  of  that  of  the  casual  ejector.  When  the  land- 
lord appears  either  jointly  with  the  tenant,  or  alone,  there  must 
be  a  motion,  with  counsel's  signature,  to  admit  the  landlord, 
and  if  the  latter  appear  alone,  there  must  also  be  an  affidavit 
of  the  tenant's  refusal  to  appear,  annexed  to  the  consent  rule.* 

*  Adams,  368. 

^  Ref .  Gen.  K.  B.  E.  T.  2  Geo.  I V.   4B.  &A.  539.  2B.  &;B.705.  5  Moore,  636. 

*  Reg.  Gen.  (Exch.)  H.  T.  39  Geo.  III.   2  Chitty,  376.   8  Price,  504.   9  Price,  399. 

*  If  the  tenant  refuse  to  appear,  the  landlord  cannot  appear  in  his  name,  or  appoint 
an  attorney  to  ^pear  for  him;  an  irregular  appearance  of  this  sort  will  be  ordered  to 
be  withdrawn.    Adams,  960. 

*  Adams,  865. 

(1)  (Jtfdksra  ▼.  SeoaUe,  5  Wond.  96.    Jaek99n  t.  Leek,  13  Wend.  166.) 


•06  SJSCTMIHT*  [cHikP.  xr. 

V 

Natan  of      The  consent  role  contains  conditions  to  be  observed  by  the 
the  con-     plaintiff  as  well  as  by  the  defendant,  and  is  in  substance  as 
•eot  mle,  {qI\q^^. — ^rhe  party  appearing  undertakes  to  receive  a  decla- 
ration  in  ejectment,  and  plead'not  guilty.    At  the  trial  of  the 
issue  to  confess  lease,  entry,  ouster,  and  possession  of  the  pre- 
mises, in  respect  of  which  he  defends,  and  insist  upon  title 
only;  or  if  he  fails  in  this  respect,  so  that  the  plaintiff  shall  not 
be  able  to  prosecute  his  sait,  such  party  shall  pay  to  the  plain- 
tiff the  costs  of  the  non  proSy  and  suffer  judgment  to  be  entered 
against  the  casual  ejector.    The  claimant  undertakes,  that  if  a 
verdict  shall  be  given  for  the  defendant,  or  the  plaintiff  shall 
not  prosecute  his  suit  for  any  other  cause  than  the  non^confes- 
sion  of  lease,  entry,  and  ouster,  he  shall  pay  costs  to  the  de- 
fendant.   When  the  landlord  appears  alone,  the  undertaking 
is,  that  the  plaintiff  shall  be  at  liberty  to  sign  judgment  imme-r 
diately  against  the  casual  ejector,  but  that  execution  shall  be 
stayed  until  the  court  shall  further  order.* 
*909        *Th^  consent  rule  will  in  all  cases  prevent  a  nonsuit  for  want 
^     of  proof  of  lease,  entry,  and  ouster,  except  in  ejectments,  to 
avoid  a  fine,  when  there  must  be  an  actual  entry.    Where  an 
ejectment  is  brought  by  a  joint  tenant,  a  oo-parcener,  or  tenant 
in  common,  against  his  companion,  to  support  which  an  actual 
ouster  is  necessary,  the  piaintiff  must  apply  to  the  court  for 
leave  to  enter  into  a  special  rule,  requiring  the  defendant  to 
confess  lease  and  entry,  but  not  ouster,  unless  an  actual  ouster 
can  be  proved;  and  this  rule  will  be  always  granted.^ 
When  the      When  the  landlord  is  admitted  to  defend  without  the  tenant, 
landlord    judgment  must  be  signed  against  the  casual  ejector,  according 
defends     ^  ^^  conditions  of  the  consent  rule.  The  reason  for  this  prac- 
^°^       tice  is,  to  enable  the  claimant  to  obtain  possession  of  the  pre- 
mises, in  case  the  verdict  be  in  his  favor;  because,  as  the  land- 
lord is  not  in  possession,  no  writ  of  possession  could  issue  upon 
a  judgment  against  him.    Where  a  landlord  defended  alone, 
and  died  before  the  trial  of  the  cause,  devising  his  real  estate 
to  B.y  and  the  lessor  was  prevented  by  the  statute  of  limita- 
tions from  bringing  a  fresh  ejectment,  the 'court  gave  him  leave 
to  sign  judgment  against  the  casual  ejector  in  the  old  suit,  and 
issue  execution  thereon,  unless  B.  consented  to  appear  and 'de- 
fend as  landlord.* 

3. — Consolidation  of  actions.']  When  there  are  several  te- 
nants in  possession,  who  are  served  with  declarations  for  dif- 
ferent premises,  the  court  will  not,  on  the  motion  of  the  plain- 
tiff, allow  them  to  be  joined  in  one  action,  as  each  defendant 
must  have  a  remedy  for  his  costs,  which  he  could  not  have  if 

— _  ^  _  — ^^M^i^^ 

'  An  attachment  will  lie  against  either  party  for  a  disobedience  of  the  content  ials» 
as  of  any  other  mle  of  conrt,  which  afibrda  a  summary  remedy  for  their  costs. 

^  Doe  d.  Gi^ner  e.  Roe,  3  Tannt.  397»  Bat  see  Doe  d.  Dapleix  v.  Roe,  1  Antt  86, 
where  it  ia  said  that  the  Court  of  Exchequer  will  not  grant  such  a  rule. 

•  Doe  d.  Grobb  a.  Grubb,  5  B.  &  G.  457.    (11  Eng.  C.  L.  S75.) 
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they  were  joined  in  one  dedamtion^and  the  plaintiff  prerailed 
only  against  one  of  them.*  'But  wliere  seTeral  ejectments  are 
brought  for  the  same  premises^  upon  the  aame  demiscy  the 
ooort,  on  motion,  or  a  judge  at  cbamben>  will  order  them  to 
be  eoiMoUdaled.^ 

*4. — Plea  and  inue."]    We  hare  seen  that  the  plea  of  the    *910 
general  issue,  which  is  »o/^t7/jir^  should  be  left  with  the  con-  The  i>lea 
Besot  mle.    If  it  be  not,  the  plaintiff  must  give  a  rule  to  plead,  f^J?^^^ 
and  enter  judgment  for  want  of  a  plea,  as  in  other  A<^<>Q^theoMH 
wit^ut  special  motion  in  court  for  the  purpose.*    In  practice  gent  rale, 
there  is  rarely  any  other  plea;  for  as  the  plaintiff  must  prove 
a  right  of  possession  in  himself,  whatever  operates  as  a  bar  to 
that  right,  as  a  fine  with  a  non-claim,  the  statute  of  limitations, 
ftc,  will  entitle  the  defendant  to  a  verdict  under  the  general 
issue.'  The  courts,  will,  however,  permit  the  defendant  to  plead 
specially,  if  the  circumstances  of  the  case  require  it.    Thus  the 
^fiaodant,  with  the  leave  of  the  court,  may  plead  to  its  juris- 
diction, before  a  rule  tdti  for  judgment  against  the  casual  ejec- 
tor.*   So  ancient  demesne  may  be  pleaded,  with  the  permis- 
sion of  the  court;  but  application  to  plead  it  must  be  made 
within  the  first  f9ur  days  of  term,  and  it  must  be  founded  upon 
an  affidavit  that  the  lands  are  holdeh  of  a  manor  of  ancient  de- 
mesne, and  that  the  claimant  has  a  iDreehold  interest.'    But  a 
plea  of  release,  puis  darrien  eontinuancej  is  bad  on  general 
demurrer,  because  the  lessor  of  the  plaintiff  cannot  release.* 

When  the  consent  rule  has.  been  obtained,  the  plaintiff  is  at 
liberty  to  make  up  the  issue,  which  must  agree  with  the  decla- 
ration in  every  respect,  except  in  the  defendant's  name,  which 
is  substituted  for  Richard  Roe.  If  there  be  a  difference  be- . 
tween  the  issue  and  the  declaration,  the  court  will,  on  motion, 
set  it  right.^  But  the  court  refused  to  set  aside  the  verdict  in 
ejectment,  on  the  ground  that  there  was  a  variance  between 
the  description  of  the  premises  in  the  nm  pritts  record  (upon 
which  the  plaintiff  recovered)  and  the  issue;  it  not  being 
*stated  how  the  premises  were  described  in  the  declaration  de-  *9l  1 
livered/ 

When  the  issue  is  made  up,  it  should  be  delivered  to  the  Notice  of 
opposite  attorney,  with  notice  of  trial  indorsed,  and  the  cause  triaL 


*■  Smith  9.  Crabb,  3  Sitb.  1149.    Ran.  187. 

k  Id.    Roe  d.  Burlton  v.  Roe,  7  T.  R.  477. 

«  Adams,  270.  '  Id.  Run.  i934. 

*  Williams  d.  Johnson  v.  Keen,  1  Bl.  197. 

'  Denn  d.  Root  v.  Fenn,  8  T.  R.  474.  Doe  d.  Rast  «•  Roe,  3  Bnrr.  1046.  And  see 
Doe  d.  Morton  v.  Roe,  10  East,  533. 

»  Doe  d.  Byne  v.  Brewer,  4  M.  &  S.  300.  Tliis  mle  of  H.  T.  4  Will.  IT,  requiring 
pleading^  subsequent  to  the  deelaration  to  be  deliTered  between  the  |mrties,  does  not 
apply  to  actions  of  ejectment,  which  are  left  to  the  old  practice*  Doe  d.  Williams  v. 
WUliams,  4  Not.  &  M.  359.    3  Adol.  &  Ellis,  381.    (39  Eng.  C.  L.  133.) 

^  Bass  V.  Bradford,  3  Lord  Raym.  1411. 

*  Doe  d.  Cotterill  v.  Wylde,  3  0.  &  A.  473. 
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is  carried  to  trial  as  in  other  actions.  In  ejectment  tinder  1 1 
Geo.  IV,  &  1  Will.  IV,  c.  70,  s.  36,  if  the  defendant  appears, 
it  is  no  ground  for  setting  aside  a  verdict  for  the  plaintiff,  that 
the  defendant  has  not  received  six  days'  notice  of  trial,  as 
required  by  that  statute;  though  if  proper  notice  were  not 
pfiven,  and  the  plaintiff  proceeded^  the  defendant  not  appear- 
mg,  it  would  be  a  good  ground  for  moving  to  set  aside  the 
verdict* 
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PA0I 

1«  Security  for  eoBta. 

3.  Payment  of  costs  in  case  of 

a  second  ejectment.        .913 
S.  Payment  of  rent  and  costs 

under  4.  G.  11,  c.  38.      .  914 


PA«f 

mo- 
ney under  7  G.  lire.  30.  915 
5.  Delivery  of  particulars,  of 
breaches.       .        .        .917 


4.  Payment  of  mortgage 

H.  II,  c.  30. 


Having  considered  the  proceedings  in  ejectment  up  to  the 
period  of  going  to  trial,  it  may  be  convenient  to  notice  in  this 
place  the  cases  in  which  the  courts,  in  the  exercise  of  their  dis- 
cretionary power,  will,  upon  application,  stay  the  proceedings 
in  the  actiou. 

When  the  1. — Security  far  coals.']  Whenever  an  infant  is  lessor  of  the 
lessor  of  plaintiff,  the  court  will  stay  the  proceedings  until  security  be 
^e  plain-  gi^^^n  for  the  costs,  unless  a  responsible  person  has  been  inade 
infant  OT  pl^untiff,  or  the  prochein  ami^  or  guardian,  midertakes  to  pay 
abroad,  he  tbem.^  So  if  the  lessor  resides  abroad.*  But  the  court  will 
must  give  not  stay  the  proceedings  where  one  only  of  two  lessors  of  the 
security  plaintiff  resides  abroad,  for  the  defendant  has  the  party,  who 
is  not  abroad,  as  a  security.^  So  if  the  lessor  of  the  plaintiff 
^'dies  during  the  action  the  court  will  stay  the  proceedings  until 
security  be  given  for  the  costs.* 

And  when  tlie  lessor  is  unknown  to  the  defendant,  the  latter 
may  demand  an  account  of  his  residence,  or  place  of  abode, 
from  the  lessor^s  attorney,  and  if  he  refuse  to  give  it,  or  give 
a  fictitious  account  of  a  person  who  cannot  be  found,  proceed- 
ings will  be  stayed  until  security  for  the  costs  be  given.^ 


for  the 
costs. 
•912 


*  Doe  d.  Antrobut  v.  Jepson,  3  B.  &  A.  403. 

^  Anon.  1  WUs.  180.    1  Gowp.  138.    Noke  «.  Windham,  Stra.  694,  933. 
<  B.  N.  P.  111.    Adams,  354. 

*  Doe  d.  Bawden  v.  Roe,  1  Hodges,  315. 

*  ^^stout  d.  Turner  o.  Grey,  3  Stra.  1066. 
'Adams,  354.    Tid d'^  Piae.  476. 
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S. — JPajfmeni  o/co9i9  in  ease  of  a  eecand  eieeimenL]  Also  The  ooort 
the  coart  will  stay  the  proceedings  to  a  second  ejectment  until  ^^iH^T 
the  costs  are  paid  of  a  prior  one,  e7en  though  it  be  brought  by  fj^^^j^ 
a  third  person,  or  for  different  premises,  if  the  title  be  tl^  J^lond 
same.*    Thus,  proceedings  have  been  stayed  where  onaof  the  ejectment 
lessors  of  the  plaintiff  in  the  first  action  died  before  the  com*  until  the 
meiioeinent  of  the  second;  where  in  the  second  ejectment  two  ^^  ^* 
trortees  were  added  to  the  lessors;  where  part  of  the  lands  ^^J^V 
were  occupied  by  new  tenants;  where  the  second  action  was  thet^e*be 
between  the  heir  of  the  plaintiiST's  lessor,  and  the  heir  of  the  the  eame. 
defendant  in  the  first  action.^ 

And  the  rule  applies  as  well  to  a  case  where  the  second 
ejectment  is  brought  by  the  assignee  of  an  insolvent  debtor, 
the  first  having  been  brought  by  an  insolvent  as  to  a  case 
where  the  second  has  been  brought  by  the  same  party  as  the 
first.  Therefore  where  ^S.  having  brought  ejectment,  and  had 
judgment  of  nonsuit  against  him,  after  which  he  took  the 
benefit  of  the  insolvent  debtors'  act,  having  inserted  the  costs 
in  his  schedule,  and  his  assignee  brought  a  second  ejectment; 
it  was  held,  that  the  proceedings  should  be  stayed  until  the 
costs  of  the  first  were  paid.®  And  it  is  immaterial  that  the 
second  ejectment  is  brought  in  a  different  court  from  the  first.*^ 
*Bat  the  courts  will  not  stay  the  proceedings  in  the  second  *913 
action,  where  the  party  against  whom  the  application  is  made, 
is  ahready  in  custcdy  under  an  attachment  for  non*payment  of 
the  costs  of  the  first.® 

"nioogh  the  court  may  stay  proceedings  in  a  new  ejectment  When  the 
until  the  costs  of  a  former  ejectment,  between  the  same  par-  ^^^^^'V^'^ 
ties,  and  also  the  costs  of  an  action  for  mesne  profits  depend-  ^jq^q^ 
ent  therecHi,  are  paid;'  yet  they  will  not  extend  the  rule  to  in^ias 
include  the  damages  in  the  action  for  the  mesne  profits,  how-  second 
ever  vexatious  the  proceedings  of  the  present  lessors'  of  the  ejectment, 
plaintiff  may  have  been.i^    Nor>  will  they  stay  the  proceedioss 
if  it  clearly  appear  that  the  verdict  in  the  first  action  was  ob- 
tained by  fraud  or  perjury;^  nor  will  they  in  any  case  in  which 
they  stay  proceedings,  further  interfere  so  as  to  compel  the 
claimant  to  pay  the  costs  by  a  particular  day,  or  be  nonpros^ 
sed}    Where  an  heir  at  law  brouglit  ejectment  for  part  of  the 


*  Doe  9.  Lav,  tnd  Fsirelaim  «•  Thraetoat,  1  Tidd^s  Prac.  583.  Keene  d.  Angel  «. 
Angel,  6  T.  R.  740.    And  see  Doe  d.  Rees  «.  Thomas,  4  D.  A&  R.  145. 

k  Doe  d.  Hamilton  v.  Hatherly,  Stran.  1153.  Thrustout  d.  Williams  v.  Holdfast, 
6  T.  R.  293.  Keene  d.  Angel  e.  Angel,  6  T.  R.  740.  Doe  d.  Feldon  v.  Roe,  8  T.  R. 
645.     Ihie  d.  Cotteiill  «.  Roe,  1  Ghitty,  195.     (18  Eng.  C.  L.  64.) 

«  Doe  d.  Standish  v.  Roe,  5  B.  4&  Ad.  678.  (87  Eng.  C.  L.  335.)  9  N.  &  M.  468. 
See  Doe  d.  Chadwick  e.  Law,  3  61. 1180. 

'  Doe  d.  Walker  «.  Stephenson,  3  B.  &  P.  39.  Doe  d.  Chadwick  e.  Law,  3  BL 
1158.    See  Doe  d.  Garthew  v,  Bienton,  6  Biar.  469.    (19  Eng.  C.  L.  1B6.) 

*  3  Sell.  Prae.  833.    Adams,  359.  '  Doe  d.  Puickard  v.  Roe,  4  East,  585. 
K  Doe  d.  ChoTch  9.  Barclay,  15  East,  333« 

k  Doe  d.  Rees  «.  Thomas,  3  B.  &  C.  693.    (9  Eng.  C.  L.  303.) 

*  Doe  d.  Sutton  «.  Ridgway,  5  B.  &  A.  533.    (7  Eng.  C«r  L.  179.) 
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demised  pfemises,  and  failed,  and  dieB  Iwoagbt  a  second  eject- 
ineQt  against  other  parties  for  other  parts;  the  court  refused  to 
stay  proceedings  until  the  costs  of  the  first  were  paid.*  A  party 
cannot  move  to  stay  the  proceedings  in  a  second  ejectment, 
until  the  costs  ia  the  first  be  paid,  before  he  has  Altered  into 
the  consent  rule,  for  he  has  no  interest,  and  cannot  complain  of 
being  harassed.^  But  where  the  former  action  was  discon- 
tuiued,  before  the  consent  rule  was  entered  into,  the  court 
stayed  the  proceedings  in  the  second  until  the  costs  of  the 
former  were  paid.®  There  is  no  particular  stage  of  the 
proceedings  in  which  it  is  necessary  to  move  the  court  for  this 
rule,  except  that,  as  we  have  shown,  the  rule  will  not  be  granted 
before  the  defendant  has  appeared. 
*914  ^Where,  in  a  country  cause,  a  declaration  in  ejectment  was 
delivered  on  the  30th  of  September,  and,  on  the  fifth  day  of 
the  ensuing  Hilary  term,  a  motion  was  made  to  stay  proceed- 
ings in  that  ejectment  until  the  costs  of  a  former  ejectment 
were  paid;  lield,  that  the  motion  was  not  too  late,  although  a 
term  had  elapsed  since  the  commencement  of  the  action,  and 
notice  of  trial  had  been  given.*^ 

When  3. — Payment  of  rent  and  costs  under  4  Geo.  11^  c.  28.]  In 

proceed-  ejectment  for  non-payment  of  rent,  under  4  Cteo.  II,  c  28,  it 
^^tiT  ed  ^  P^^i^^^  by  section  4  of  that  statute,  that  if  the  tenant  shall 
on  pay-  ^^  ^^Y  ^^^^^  before  the  trial  pay  or  tender  to  the  landlord,  his 
ment  of  executor  or  attorney  in  the  cause,  or  pay.  into  court  all  the 
Teat  and  rent  and  arrears,  together  with  costo,  all  further  proceedings  in 
eosto.        the  ejectment  diall  cease  and  be  discontinued.* 

By  the  terms  of  this  enactment,  the  application  on  behalf  of 
the  tenant  to  stay  proceedings,  on  payment  of  the  rent  and 
costs  must  be  made  before  the  trials  the  court  therefore  will 
not  grant  such  an  application  (\fter  the  trial,^  even  though  the 
case  may  not  be  strictly  within  the  statute;  as  where  the  pro« 
viso  in  the  lease  was,  that  if  the  rent  was  in  arrear  for  twenty 
one  days,  the  lessor  might  re-enter,  the  court  refused  such  an 
application  made  after  the  trial.^  Nor  w;ill  they  grant  it,  ex- 
cept by  consent,  where  a  writ  of  possession  is  executed.^ 

« 

*  Doe  d.  Thomas  v.  Harris,  4  M.  &  R.  569. 
i>Doe  d.  Crockett  e.  Roe,  I  H.  &  W.  361. 

*  Poe  d.  Langdon  v.  Langdon,  5  B.  &  Ad.  864.  (97  Eng.  G.  L.  219.)  2  N.  & 
M.  840.    Smith  d.  Ginger  v.  Bamardiston,  2  Bl.  904. 

'  Doe  d.  Martin  e.  Packer,  2  C.  &  M.  457. 

*  Before  this  statute,  ooorta  of  law  and  equity  exercised  a  discretionary  power  of 
staying  tiie  lessor  from  proceeding  at  law  in  cases  of  forfeiture  for  non-payment  of 
rent,  by  compelling  him  to  take  the  money  due  to  him.  See  the  opinion  of  Lee,  C.  J.t 
in  Archer  «.  Snapp,  Andr.  341.  2  Salk.  597.  10  Mod.  383.  lWiU.75.  9Str.900. 
S.  N.  P.  717.  upon  a  motion  to  set  aside  an  ejectment  and  restore  the  possession 
upon  payment  of  the  rent  due  and  costs,  the  rent  must  be  calculated  only  to  the  last 
rent  day,  not  to  the  day  of  computing.    Doe  d.  Harcourt  e.  Roe,  4  Taunt.  883. 

'  Roe  d.  West  v.  Dayies,  7  East,  363.    Doe  d.  Lambert  e.  Roe,  3  Dowl.  557. 
K  Doe  d.  Harris  v.  Mastars,  2  B.  &  C.  490.    (9  Eng.  C.  L.  158.)    4  D.  Sc  R.  45. 
k  Anon.  Woodf.  813. 
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Wh^e  the  lent  was  tendered  after  the  landlord  had  given  in- 
structions to  his  attorney  to  commence  an  su^ion^  and  before 
the  declaration  had  been  delivered,  the  court  set  aside  the  sub- 
sequent proceedings  with  costs.* 

^Where  the  lessors  of  the  plaintiff  were  both  devisees  and  *915 
executors,  and  in  each  capacity  rent  was  due  to  them,  the  de- 
fendant moved  to  stay  proceedings  on  payment  of  the  rent  due 
to  the  lessors  of  the  plamtiff  as  devisees,  they  not  being  entitled 
to  bring  ejectment  as  executors:  there  appeared  to  be  a  mutual 
debt  to  the  defendant  by  simple  contract,  and  the  defendant 
offered  to  go  into  the  whole  account,  taking  in  both  demands, 
as  devisees  and  executors,  having  just  allowances,  which  the 
lessors  of  the  plaintiff  refused,  the  rule  was  made  absolute  to 
stay  proceedings  on  payment  of  the  rent  due  to  the  lessors  as 
devisees,  and  costs.^ 

Where  ejectment  was  brought  on  a  clause  of  re-entry  in  a  ' 

lease  for  not  repairing,  as  well  as  for  rent  in  arrear;  on  a  rule 
to  show  cause  why  the  proceedings  should  not  be  stayed  on 
payment  of  the  rent  and  costs,  it  was  insisted  on  the  part  of  the 
plaintiff  that  it  was  not  within  the  statute,  because  it  was  not 
founded  singly  on  the  non-payment  of  rent;  the  court,  however, 
made  the  rule  absolute,  with  liberty  for  the  plaintiff  to  proceed 
upon  any  other  title/ 

The  application  to  stay  proceedings  may  be  made  in  term 
time  in  court,  or  in  vacation  before  a  judge  .at  chambers,^ 

4. — Payment  of  mortgage-money  ^  under!  Geo.  II.  e.  20.]  Proceed- 
By  the  7  Geo,  II,  c  80,  s.  1,  it  is  enacted  **  that  when  an  eject-  "g*  ^lU 
ment  is  brought  by  a  mortgagee  for  the  recovery  of  the  pos-  J^  ^^ 
session  of  the  mortgaged  premises,  and  no  suit  is  depending  in  j^^nt  Sy  a 
any  court  of  equity,  for  the  foreclosing  or  redeeming  of  such  mortgagee 
mortgaged  premises,  if  the  person  having  a  right  to  redeem,  on  pay- 
having  been  made  the  defendant  in  the  action,  shall  at  any  time,  ^'^^  ^^ 
pending  the  suit,  pay  to  the  mortgagee,  or  into  court,  all  the  f^e^^^e 
principal  moneys  and  interest  due  on  the  mortgage,  and  the  mortgage 
costs  to  be  computed  by  the  court  or  proper  ofScer  appointed  and  coats, 
for  that  purpose;  the  same  shall  be  deemed  and  taken  to  be  a 
full  satisfaction  and  discharge  of  the  mortgage,  and  the  court 
shall  discharge  the  mortgagor  from  the  same  accordingly." 
By  the  third  *8ection,  "  the  act,  is  not  to  extend  to  any  case    *91 6 
where  the  person  against  whom  the  redemption  is  prayed, 
shall  insist,  either  that  the  party  praying  a  redemption  has  not 
a  right  to  redeem,  or  that  the  premises  are  chargeable  with 
other  sums  than  what  appear  on  the  face  of  the  mortgage,  nor 
to  any  case  where  the  right  of  redemption  shall  be  controverted 
by  different  defendants  in  the  same  cause."® 

'  Goodri^ht  d.  Stephenson  v.  Nori|rht,  S  B1.  746. 

>>2  Sell.  Prac.  311.    Bam.  184.     Adams,  171. 

«  Pare  d.  Withere  r.  Sturdy,  B.  N.  P.  97. 

<  3  Sell.  Prac.  197. 

*  It  is  proTided  by  the  4.  O  II,  o.  S8,  a*  9,  anie^  914,  that  nothing  therein  eontainad 


916  SJSCTKXXT.  [chap.  XL 

The  application  to  stay  proceedings  under  this  statute  should 
be  made  after  appearance  and  before  execution  executed.  But 
where  the  recovery  was  against  the  tenant  of  the  mortgagor 
under  a  judgment  by  default,  the  court  said  that  they  would 
set  aside  the  judgment  and  let  in  the  mortgagor  to  defend  as 
landlord,  that  be  might  be  in  a  condition  to  apply  to  the  court 
to  stay  the  proceedings  on  the  terms  of  the  statute;  but  the 
mortgagee  consented  to  take  what  was  due,  and  restore  the 
possession.* 

The  court  stayed  the  proceedings  under  this  statute  after  an 
agreement,  on  the  part  of  the  nM>rtgagor,  to.  convey  the  equity 
of  redemption  to  tlie  mortgagee,  where  no  tender  of  a  deed  of 
conveyance  for  execution  had  been  made  to  the  d!efendant,^r 
bill  in  equity  filed,^  but  where  it  appeared  that,  subsequeutly 
to  the  defendant's  agreement,  several  applications  h^  been 
made  to  him,  but  without  effect,  to  complete  the  purchase,  the 
court  refused  to  stay  the  proceedings.^  Nor  will  they  stay  the 
proceedings  on  payment  of  the  arrears,  of  interest  and  costs ^ 
where,  by  the  terms  of  the  mortgage  deed,  the  principal  is  due 
on  default  made  in  the  payment  of  interest.^ 

Where  the  mortgagor  had  taken  up  money  from  the  mort- 
gagee on  his  hond,  the  court  stayed  the  proceedings  on  payment 
*917  *of  the  mortgage  and  interest  only;  the  bond  debt  not  being  a 
lien  upon  the  lands.®  Where,  however,  the  bond  was  a  Hen 
on  the  eslaicy  and  the  mortgagee  had  given  notice  to  the  mort- 
gagor, that  he  should  insist  upon  payment  of  the  money  due 
upon  it,  the  court  refused  to  stay  the  proceedings  upon  pay- 
ment of  the  mortgage  money  only.'  So>  where  there  were  two 
mortgages,  although  upon  different  premises,  the  court  refused 
to  stay  proceedings  as  to  one  mortgage,  upon  the  payment  of 
thie  sum  due  upon  that  mortgage  only.s 

But  the  defendant  is  entitled  to  have  the  proceedings  stayed 
on  payment  of  the  principal  and  interest  due  on  the  mortgage 
deed,  without  paying  any  by-gone  interest,  or  the  expense  of 
preparing  the  mortgage  deed  or  any  assignment  of  it> 

Where,  on  a  motion  of  this  kind  any  doubt  exists  as  to  the 
amount  of  what  is  due  between  the  parties,  the  courts,  pursu- 
ant to  the  terms  of  the  statute,  will  refer  the  case  to  their  re- 
spective officers^  who  will  make  just  allowances  and  deduc- 

shall  extend  to  bar  the  right  of  any  mortg^agee  of  soch  lease,  who  shall  not  be  in  pos- 
session, so  as  such  mortgagee  shall ^  within  six  calendar  months  after  such  judgment 
obtained,  and  execution  executed,  pay  all  rent  in  arrear,  and  all  costs  and  damages 
sustained  by  such  lessor,  or  persons  entitled  to  the  remainder  or  reversion  as  aforesaid, 
and  perform  all  the  covenants  and  afreemeots,  which  on  the  part  and  behalf  of  the 
6rst  lessee  or  lessees  ought  to  be  performed. 

•  Doe  d.  Tubb  e.  Roe,  4  Taunt.  887.  ^  Skinner  v.  Stacey,  1  Wils.  80. 

*  Goodtitle  d.  Taysam  v.  Pope,  7  T.  R.  185. 

<  Goodtitle  d.  Green  «.  Notatle,  U  Moore,  491.    (S9  Eng.  C.  L.  490.) 
'  Bingham  d.  Lane  «•  Gregg,  Bam.  183.    Adams,  364. 
'  Felton  V.  Ash,  Bam.  177.  k  Roe  d.  Kaye  s.  Soley,  3  Bl.  726. 

>>  Doe  d.  Blagg  «.  Steel,  1  Dowl.  359. 
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6onA*    If  after  taxation  the  debts  and  costs  are  not  paid,  the  - 
lessor  may  proceed  with  the  snit;  he  cannot  have  an  attach- 
moit^    The  application  undeat  this  statute  mav  be  made  in 
term  in  coort,  or  in  vacation  before  a  judge  at  chambers.* 

5. — Delivery  of  Particulars,']  When  the  ejectment  is 
broo^t  on  the  forfeiture  of  a  lease,  the  proceedings  will  be 
stayed,  upon  the  application  of  the  tenant,  until  the  plaintiff 
detiTers  a  particular  of  the  breaches  of  coyenant  on  which  he 
intends  to  rely.^  So,  where  the  plaintiff  declared  generally  for 
more  messuages  than  the  defendant  claimed,  and  the  defence 
was  general;  the  judge  at  chambers,  upon  application  of  the 
defendant,  made  an  order  that  the  plaintiff  should  specify  the 
partiecdaTS  for  which  his  declaration  was  served,  and  that  the 
defendant  should  specify  the  particulars  for  which  he  defended 
within  four  days.*"  So,  if  the  plaintiff  be  not  known  to  the 
^defendant,  the  latter  may  call  upon  the  attorney  of  the  former  *9 16 
for  a  particular  of  his  residence,  and  if  the  attorney  does  not 
give  a  satisfactory  account  in  that  respect,  the  court  will  stay 
proceedings  until  security  be  given  for  the  costs.' 


SECTION  XIII. 

OF   PBOCEJBDINOS    UKDEB    1    O.    IV.,   87y   WHEBS    THE   TENANT 

HOLDS  OVER. 

Bt  1  Geo.  IV,  c.  87,  s.  I,  '<  where  the  term  or  interest  of  If  a  tenant 
any  tenant,  holding  under  a  lease  or  agreement  in  writing,  any  holds  over 
lands,  tenements,  or  hereditaments  for  any  term  or  number  of  ^^F  ^ 
years  certain,  or  from  year  to  year,  shall  have  expired,  or  been  ^f  ^jg 
determined  either  by  the  landlord  or  tenant  by  regular  notice  term,  the 
to  quit,  and  such  tenant,  or  any  one  holding  or  claiming  by  or  landlord 
under  him,  shall  refuse  to  deliverup  possession  accordingly,  after  °?*y  ^""2 
lawful  demand  in  writing  made  and  signed  by  the  landlord  or  2iT^*^^ 
his  agent,  and  served  personally  upon,  or  left  at  the  dwelling-  quue  of 
house  or  usual  place  of  abode  of  such  tenant  or  person,  and  the  the  tenant 
landlord  shall  thereupon  proceed  by  action  of  ejectment  for  the  t«>  ^ire  ee- 
recovery  of  possession,  he  may  at  the  foot  of  the  declaration,  S""*^  J 
address  a  notice  to  such  tenant  or  person,  requiring  him  to  ap-  lalnt^Ii 
pear  on  the  first  day  of  the  term  next  following,  to  be  ma^de  thecotu, 
defendant,  and  to  find  bail  if  ordered  by  the  court;  and  upon  in  case  a 

■— —  -  ■  ^  -  I        -  T  ■  -■- ■ r^^"^^-~^ 

*  3  Sell.  Prac.  230.    Barn.  176. 

»  Hand  v.  Dineljr,  3  Stnu  1220.  «  Woodf.  815. 

*  Doe  d.  Birch  r.  Phillips,  6  T.  R.  597. 

*  Doe  d.  Saonders  r.  The  Pake  of  Newcastle,  7  T.  R.  333,  n. 
'  1  Tidd's  Prac.  476. 
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Terdict  appearance,  or  in  case  of  non-appearance,  or  making  the  usual 
flhoold  affidavit  of  service,  the  landlord  prodDcii^  die  lease  or  agree- 
^^g^  ment,  or  some  counterpart  or  duplicate  tb^eof,  and  proving 
^^  the  execution  by  .affidavit,  and  upon  affidavit  that  the  ptemises 
have  been  actually  enjoyed  under  such  lease  or  agreement, 
and  that  the  interest  of  the  tenant  has  expired,  or  been  deter- 
mined by  regular  notice  to  quit,  as  the  case  may  be,  and  that 
possession  has  been  lawfully  demanded  in  manner  afofesaid, 
may  move  the  court  for  a  rule  for  such  tenant  or  peison  to 
show  cause,  within  a  time  to  be  fixed  by  the  court,  on  a  con- 
sideration of  the  situation  of  the  premises,  why  such  tenant  of 
person,  upon  being  admitted  defendant,  besides  entering  into 
the  common  consent-rule,  should  not  undertake,  in  case  a  ver- 
^919  diet  ^'^ould  pass  for  the  plaintiff,  to  give  him  a  ju(^ment,  to 
be  entered  up  against  the  real  defendant  of  the  term  next  pre- 
ceding the  trial;  and  also  why  he  should  not  enter  into  a  re- 
cognizance by  himself  and  two  sufficient  sureties,  in  a  reason- 
able sum,  conditioned  to  pay  the  costs  and  damages  recovered 
by  the  plaintiff  in  the  action;  and  the  court,  on  cause  shown, 
or  affidavit  of  service,  may  make  the  rule  absolute  in  the  whole 
or  in  part,  and  order  such  tenant  or  person,  within  a  time 
fixed,  to  give  such  undertakings,  and  find  such  bail,  with  such 
conditions,  and  in  such  manner  as  shall  be  specified  in  the  rule 
or  such  part  of  the  same  so  made  absolute;  and  if  the  party 
shall  neglect  or  refuse  so  to  do,  and  shall  lay  no  ground  to  in- 
duce the  court  to  enlarge  the  time  for  obeying  the  same,  then 
upon  affidavit  of  service  of  the  order,  the  rule  may  be  made 
absolute  to  enter  judgment  for  the  plaintiff.'' 

One  of  the  main  objects  of  this  statute  was  to  save  the  land- 
lord the  necessity  of  going  to  trial  where  the  tenant  holds  over 
vexatiously,  and  where  the  trouble  and  expense  of  an  eject- 
ment may  be  very  disproportionate  to  the  value  of  the  premi- 
ses.»    A  tenancy  by  virtue  of  an  agreement  in  writing  for 
three  months  certain^  is  a  tenancy  for  a  term  within  the  mean- 
ing of  this  statute.*    But  a  tenant  from  year  to  year  without  a 
lease  or  agreement  in  writing  is  not  within  it,«  nor  is  a  tenan- 
cy for  years  determinable  on  lives,  for  it  is  not  a  holding. for  a 
number  of  years  certain.* 
To  what        The  statute  applies  only  to  cases  where  the  lease  or  term  has 
cases  the    expired  by  efflux  of  time,  and,  therefore,  it  does  not  extend  to 
dUm*^*^  a  tenancy  determined  by  a  notice  to  quit,  either  from  the  land- 
^     '        lord  to  the  tenant,  or  to  the  landlord  by  the  tenant,  where  there 
is  a  subsisting  lease  determinable  at  the  end  of  a  certain  num- 
ber of  years;*  nor  to  a  case  where  the  tenant  has  surrendered 

*  Per  Abbott,  C.  J.,  in  Doe  d.  Phillips  o.  Rpe,  5  B.  &  A.  768.  (7  Engr.  C.  L.  S53.) 

«  Doe  d.  Bradford  (Earl  of)  v.  Roe,  5  B.  A&  A.  770.  (7  En^.  C.  L.  964.) 
'  Doe  d.  Pemberton  v.  Roe,  7  B.  &  C.  3.  (14  Engr.  C.  L.  3.) 

•  Doe  d.  Cardiffan  v.  Roe,  1  D.  A&  R.  MO.  (16  Eng.  C.  L.  55.)    But  it  applies  to 
the  caae  of  a  yearly  tenancy  under  a  written  agreement. 
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his  term  bat  refuses  to  quit;*  nor  to  a  tase  where  the  title  to 
the  *preauses  is  disputed  between  the  parties.^  Where  a  land-  *920 
lord,  who  was  tenant  in  common,  brought  ejecstment  for  his 
undivided  part,  it  was  held  to  be  within  the  statute^  and  that 
the  tenant  should  enter  into  a  recognisance.*  But  if  a  landlord 
allow  his  tenant  to  hold  over  above  a  year,  without  taking  any 
step  to  recover  the  premises,  he  is  not  entitled  to  the  benefit  of 
the  statate.' 

The  time  within  which  the  undertaking  and  security  required  Giving  •»• 
by  the  statute  shall  be  given,  will  be  fixed  by  the  court  when  cnnty. 
the  rule  is  granted.*  It  may  be  made  part  of  the  rule  that  the 
iaDdlord  be  at  liberty  to  sign  judgment  against  the  casual  ejec- 
tor, if  the  tenant  fttib  to  give  the  required  security/  If  the 
teoant  does  not  S4>pear  to  give  the  undertaking,  or  enter  into 
a  recognisance  at  the  period  required  by  Uie  rule,  the  court  will 
permit  the  plaintiff  to  enter  up  judgment.^  On  the  appearance 
of  the  delendant,  the  court  will  direct  recognisance  to  be  en- 
tered into  for  the  costs  of  the  action  only,  to  be  ascertained 
bf  their  officer,  and  not  for  the  mesne  profits.^  The  recogni- 
sance should  be  entitled  in  the  name  of  the  tenant  in  place  of 
the  original  nominal  defendant^ 

The  notice  at  the  foot  of  the  declaration  required  by  the  sta-  Notioe. 
tute  must  be  signed  by  the  landlord  or  his  ageint,  and  should  be 
ia  additiim  to,  and  not  form  part  of  the  ordinary  notice  signed 
bf  the  casual  ejector^  It  is  sufficient  if  such*  notice  requires 
the  defendant  ^  to  appear  and  be  made  defendant,  and  find 
soch  bail,  &c.,  and  for  such  purposes  as  are  fqpecified  in  the  act 
of  parliament,"  without  stating  those  purposes  in  detail^ 
— — ■■  ■  1  I 

*  Doe  d.  Tindftll  v.  Roe,  3  B.  &  Ad.  993.  (33  Eng.  O.  L.  311.) 
^  Doe  d.  S«Bdera  v.  Roe,  1  Dowl.  4. 

*  Doe  d.  Mayor  «•  Rothorfaam,  1  Gale,  167.  It  wu  held  alto  in  this  ease  that  the 
^daTit  of  the  execation  of  the  writing  by  which  the  tenant  held  need  not  be  proved 
by  the  attesting  witness. 

'  Doe  d.  Thomas  v.  Field,  3  Dowl.  543.    See  Roe  d.  Durant  v.  Doe,  6.  Bing.  574. 
(19  Eng.  C.  L.  169.) 
'  Doe  d.  Angleeejr  (Marqnia  of)  «.  Brown,  9  D.  &  R.  688.  (16  Eng.  G.  L.  115.) 
'  Doe  e.  Roe,  3  Dowl.  180. 
'  Doe  d.  Sampson  v.  Rice,  6  Moore,  64.  (17  Eng.  C.  L.  15.) 

iRoe  d.  Dnvant  9.  Moore,  6  Bin?.  656.    (19  Eng.'C.  L.  194.) 

iinon.  1  D.  d&  R.  4S5.  n.  Beard  9.  Roe,  1  Mees.  &  W.  360.  3  Gale,  48. 
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1. — Evidence  of  the  plaintiff  ^s  title  in  general.']  The  evi- 
dence feqoired  to  support  the  plaintiff's  case  in  ejectment,  will 
▼ary  according  to  the  nature  of  his  title  to  the  premises.  Wc 
have  seen^  that  the  plaintiff  must  recover  on  the  strength  of 
his  own  title,  and  that  he  can  derive  no  support  from  the  weak- 
The  plain-  ness  of  that  of  his  adver8ary.(l)  Therefore  the  plaintiff  must  in 
tiff  must  all  cases  prove  a  legal  and  possessory  title  in  himself,  unless 
M?^iid^^  when  he  claims  as  landlord,  or  where  there  exists  a  privity  of 
DosMSflo-  estate  between  him  and  the  defendant;  in  which  case,  as  we 
shall  show  hereafter,  the  plaintiff  need  not  prove  his  title,  for 
the  defendant  will  not  be  permitted  to  dispute  it.  As  the  ten- 
ant in  possession  cannot  be  allowed  to  defend,  unless  he  has 
entered  into  the  consent  rule,  which  confesses  lease,  entry,  ous- 
ter, and  possession  of  the  premises,^  by  his  appearance  at  the 
trial,  he  admits  every  thing  that  is  required  by  that  nile.  The 
plaintiff,  therefore,  is  not  required  to  give  evidence  of  any  of 
those  facts,  or  even  to-produce  the  consent  rule;  unless  there  be 
a  doubt  as  to  the  identity  of  the  premises.  As  where  the  plain- 
tiff directs  his  case  to  certain  premises,  and  the  other  party 
contends  that  he  does  not  defend  for  those;  in  which  case  it 
may  be  necessary  to  produce  the  rule  to  show  for  what  he 
does  defend.^  The  locality  of  the  premises,  as  described  in  the 
declaration,  must  be  proved.*  The  court  will,"  however,  in 
•general,  permit  the  plaintiff  to  amend,  where  there  is  a  vari- 
ance in  this  respect.®  The  tide  proved  must  be  consistent  with 
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•  JfUe^  838.  ^  See  ante^  908. 

•  Per  Lord  Tenterden,  C.  J.,  in  Doed.  Greaves  v.  Raby,  3  B.  &;  Ad.  949«  (33  Eng. 
C.  L.  319,)  oyerruling  Doe  d.  Lamble  v.  Lamble,  M.  &  M.  337.  (33  Eng.  C.  L.  301.} 

'  See  anU,  884. 

•  See  ^'Amendmenty"  in  the  Index,  and  Doe  d.  Marriott  v.  Edwards,  6  C.  &;  P.  30S« 
(85  Engr.  C.  L.  359.)  Doe  d.  Marsack  v.  Read,  13  East,  57. 

(1)  (The  defendant  may  meet  a  prima  facie  i;ood  title  in  the  IcBsor  of  the  plaintiff,  hy 
showing  an  outstanding'  legal  title  in  a  third  person  a  stranger  to  the  action.  Kennedy  r. 
^pece,  3  WatU  97.  ilnoii.  1  Rawie,  447.  SeckU  ▼.  Enfrle,  3  Rawie  68.  Coxf  v.  BUnden, 
1  Watta  533.  Sehauber  v.  JaekMon,  3  Wend.  14.  OreenUaf's  LrMsee  v.  Birth,  6  Pctera,  302. 
3Wft«r'«  Ex.  ▼.  KeBUr^4  Verm.  161.) 


the  demise  in  the  dedaration;  therefore,  if  there  be  a  joint  de- 
mise by  several  persons,  there  must  be  evidence  of  a  joint  in* 
teiest  in  the  whole  prenuses.^  If  there  be  a  joint  demise,  and 
a  j6int  title  be  not  proved,  the  plaintiff  must  be  nonsuited;  for 
the  court  will  not  allow  an  amendment^  The  payment  of  an 
entire  rent  to  the  common  agent  of  the  lessors  of  the  plaintiff 
b  primd  facit  evidence  of  their  joint  title.*  Proof  of  an  actual 
entry  on  the  premises  is  in  no  case  necessary,  except  when  the 
plaintiff 's  title  would  be  otherwise  barred  by  the  statute  of  li- 
mitations;*' or  to  avoid  a  fine  levied  with  proclamations.*  But 
as  by  3  &  4  W.  IV,  c  74,  s.  2,  no  fine  or  recovery  shall  be  le- 
Tied  or  suffered  after  the  31st  of  October,  1834,  few  instances 
only  can  occur  of  the  necessity  of  proving  an  entry  to  avoid 
such  fine. 

2. — Eoidenict  in  gectment  by  a  landlord  against  his  ten--  The  land- 
ant.']    When  the  ejectment  is  by  the  landlord,  or  a  party  be-  ^^^  ^^^ 
tveen  whom  and  the  defendant  a  privity  of  estate  exists,  the  |^^^  ^^ 
plaintiff,  as  we  have  shown,  is  not  required  to  prove  his  title,  ^^  ^^j^^ 
bm  he  must  prove  the  exbteiice  and  termination  of  the  privity,  mence- 
As  if  the  defendant  be  put  into  possession  upon  an  agreement  ment  and 
for  the  purchase,  or  for  a  lease  of  the  premises,  evidence  must  <i«terii^n- 
be  given  to  show  that  the  negotiation  was  broken  off,  and  that  ^^^ 
a  demand  of  the  possession  was  made  of  him  previous  to  the  cy, 
day  of  the  demise  in  the  declaration.^  So  where  the  defendant 
is  tenant  at  will,  it  must  be  shown  how  he  became  tenant,  and  ^ 
that  the  tenancy  was  determined  by  a  demand  of  possession, 
or  otherwise,  as  the  case  may  be  ;<  for  the  common  consent  rule 
is  not  evidence  of  such  determination. 

When  the  relation  of  landlord  and  tenant  regularly  subsists 
between  the  parties,  or  those  under  whom  they  claim,  there  are 
•three  ways  whereby  the  tenancy  may  be  determined;  1st,  by    *9)83 
efflux  of  time;  ddly,  by  notice  to  quit;  3dly,  by  forfeiture. 

The  expiration  of  a  tenancy  by  efflux  of  time,  is  proved  by  Expira- 
evidence  of  the  contract  under  which  the  defendant  is  in  pos-  ^^^  ^^ 
session.     If  the  demise  be  by  deed,  or  in  writing,  it  must  be  ^^^ 
proved  by  the  production  of  the  original,  or  of  a  counterpart.^  ^o^^  lo  \^ 
If  there  be  no  counterpart,  and  the  original  be  in  the  possession  prored  by 
of  the  defendant,  notice  to  produce  it  must  be  given,  and  if  not  the  pro- 
produced,  the  plaintiff  may  give  secondary  evidence  of  its  con-  ^^^^^^ 
teats;  but  he  cannot  give  such  evidence,  without  having  given  oAther 
notice  to  produce  the  original.    If  the  demise  be  by  parol,  it  writing, 
may  be  proved  by  a  person  who  was  present  at  the  making  of 
1 — ■■■■  "■ 

■  See  anle,  880. 

^  Doe  d.  Poole  v.  Brrinj^n,  1  Add.  &  Ell.  760.    (38  Eng.  C.  L.  197.) 

*  Doe  d.  Clarke  v.  Grant,  13  East,  331.  <  See  ante^  8S0. 

•  AnU.  853.  « 

'  Right  d.  Lewis  v.  Beard,  13  East,  310.    Doe  d.  Newby  v.  Jackson,  t  B.  &  C. 
448,  (8  Eng.  C.  L.  136,)  anU,  863. 
f  See  an/e,  863.    3  Stark.  Ev.  303.    Adams,  310. 
k  Roe  d.  West  9.  Davis,  7  East,  363. 
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it,  or  by  the  admissions  of  the  defendant    Bat  if  it  should  ap- 
pear by  the  witnesses  on  the  part  of  the  plaintiff  that  a  contract 
in  writing  had  been  entered  into  between  the  parties,  it  must 
be  produced  by  the  plaintiff.    As  where  the  plaintiff's  witness 
proved  an  acknowledgment  by  the  defendant  that  he  held 
under  T,j  and  stated  that  he  (the  witness)  had  drawn  an  agree- 
ment touching  the  premises  between  the  plaintiff  and  T,^  it 
was  held,  that  the  plaintiff  was  bound  to  produce  the  writing/ 
But  if  it  appears  that  the  instrument  is  not  per  se  binding  on 
the  parties,  as  if  it  be  a  memorandum  of  an  agreement  not 
signed  by  the  parties,  the  demise  may  be  proved  by  parol  evi- 
dence.^   Where  the  tenancy  is  determined  by  the  happening 
of  any  particular  event,  the  lessor  must  show  that  such  event 
has  happened/ 
Proof  of        Where  the  tenancy  is  determined  by  reason  of  notice  to  quit, 
the  sendee  the  plaintiff  must  prove  the  tenancy  of  the  defendant  and  ser- 
c^  notice    vice  of  the  notice.    Service  of  the  notice  maybe  proved  by 
^^        the  person  who  served  it,  but  if  there  be  a  subscribing  witness 
to  the  note,  he  must  be  called.^    The  contents  of  %e  notice 
may  be  proved  by  a  duplicate  original,  or  by  parol  evidence  of 
its  contents.    It  is  not  necessary  to  give  the  defendant  notice 
to  produce  the  original/    Where  it  was  the  practice  in  an  at- 
*924    tomey's  "^oiEce  for  the  clerks  to  serve  notice  and  to  indorse  the 
fact  of  service  on  duplicates,  and  on  one  occasion  the  attorney 
himself  prepared  a  notice  to  quit  to  serve  on  a  tenant,  and  took 
it  out  with  him;  and  on  his  return  to  the  office  in  the  evening 
he  indorsed  on  the  duplicate  a  memorandum  of  having  served 
the  tenant;  held,  on  the  trial  after  the  attorney's  death,  that  such 
indorsement  was  admissible,  as  evidence  to  show  the  service  on 
the  tenant.^    What  tenancy  is  determinable  by  a  notice  to  quit, 
and  what  constitutes  a  sufficient  notice,  have  been  abready 
considered.^ 
Non-paj-       Where  the  tenancy  is  determined  by  forfeiture,  the  plaintiff 
m«D^  of     must  prove  the  demise,  and  the  circumstances  which  operate 
^^^         as  a  forfeiture.     If  the  ejectment  is  brought  at  common  law  for 
non-payment  of  rent,  there  must  be  proof  of  a  demand  of  the 
precise  sum  due,  at  a  convenient  time  before  sunset  on  the  day 
when  the  rent  is  due  upon  the  land  in  the  most  notorious  place 
of  it,  even  though  there  be  no  person  on  the  land  to  pay  it.*" 
If  the  proceedings  be  under  4  Geo.  II,  c.  28/  it  is  not  neces- 

*  Fenn  d.  Thomas  v.  Griffith,  6  Bing.  533.  (19  Eng.  C.  L.  159.) 

^  R.  V.  St  Martin,  Leioester,  4  N.  4&  M.  d02.    3  Add.  &  Ell.  SIO.  (39  Eng.  C.  L. 
'7B*) 

*  Adams,  313.  *  Doe  d.  Sykes  o.  Dumfoxd,  3  M.  &  S.  63.  ofi/e,  863. 

*  Jory  V.  Orehaid,  3  B.  &  P.  41.    Kine  v.  Beaumont,  3  B.  &  B.  388.   (7  Eng.  C. 
L.  440.)  Swain  v.  Lewis,  1  Gale,  183.    3  C.  M.  &  R.  361. 

'Doe  d.  Patteshall  v.  Turford,  3  B.  &  Ad.  890.  (33  Eng.  C.  L.  313.) 
«  JnUj  853,  et  geq, 

^  1  Saund.  387.  n.  16.    Doe  d.  Wheeldon  r.  Paul,  3  C  &  P.  613.  (14  Eng.  C.  L. 
483.)  Roe  d.  West  v.  Davies,  7  East,  363. 
i  Jnte,  914. 
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sary  for  the  plaintiff  to  proxje  an  actual  demand  of  the  rent;  Must     • 
but  he  must  show  that  six  months'  rent  was  in  arrear,  and  that  show  six 
there  was  not  stifficient  distress  on  the  premises  on  some  day  ™nt*Si  ar- 
from  the  time  that  the  rent  became  due,  until  the  day  of  the  xear,  and 
demise  in  the  declaration;  it  is  not  necessary,  however,  for  him  not  soffi- 
to  prove  that  there  was  not  sufficient  distress  during  the  whole  cient  dis- 
of  that  time^  evidence  of  that  fact  even  for  one  day  is  suffi-  ^^^* 
cient .•     But  evidence  must  be  given  that  every  part  of  the 
premises  had  been*  searched.     Where  the  party  omitted  to 
enter  a  cottage,  it  was  held  to  be  an  insufficient  search.**    But 
it  will  be  sufficient  if  he  shows  that  he  was  prevented  by  the 
tenant  from  entering  on  the  premises  to  distrain,  by  his  locking 
np  the  doors.®    A  variance  between  the  amount  of  rent  proved 
*to  be  due  and  the  amount  stated  in  the  particulars  of  the    *925 
breaches  delivered  by  the  plaintiff,  is  immaterial.** 

If  the  action  be  brought  on  a  forfeiture  by  reason  of  a  breach  Evidence 
of  covenant,  the  plaintiff  must  prove  the  breach  in  the  same  j.°^.^®J^^ 
manner  as  in  an  action  of  covenant;®  and  if  he  has  given  the 
tenant  a  particular  of  the  breaches  pursuant  to  an  order  of  the 
court,  he  will  be  precluded  from  giving  evidence  of  any  other 
breach  than  those  contained  in  the  particular.*"  In  ejectment 
for  a  forfeiture  incurred  by  underletting,  it  was  ruled  by  Lord 
Alvanley,  that  if  a  person  was  found  in  possession  acting  and 
appearing  as  tenant,  it  was  sufficient  primd  Jacie  evidence  of 
an  underletting,  to  call  upon  the  defendant  to  show  in  what 
character  such  person  was  upon  the  premises.*  But  in  a  sub- 
sequent case.  Lord  Ellenborough  held,  that  evidence  that  a 
stranger  was  in  possession  of  the  premises,  and  that  he  said  he 
had  taken  the  premises  from  another  stranger,  was  not  suffi- 
cient; for  non  constat  that  the  party  in  possession  was  not  a 
tortious  intruder;  it  was  incumbent  on  the  plaintiff  to  prove 
that  the  lessee  had  either  assigned  or  let,^  Where  a  rent ' 
charge  is  granted  with  power  to  the  grantee,  in  case  the  rent 
shall  be  in  arrear-for  a  certain  space  of  time,  to  enter  and  enjoy 
the  lands  charged,  and  to  receive,  &c.,  the  rents  for  his  own 
use  until  satisfaction  of  the  arrears,  the  grantee  may,  upon  the 
rent  becoming  in  arrear,  maintain  ejectment  against  the  tenant 
without  proof  of  a  previous  demand  of  the  rent.* 

3. — Dispvting  landlord's  title.']    It  is  a  general  rule  that  a  A  tenant 
tenant  will  not  be  permitted  to  impeach  the  title  of  his  landlord,  must  not 

*  Doe  d.  Smelt  v,  Fachaa,  15  East,  286. 

^  Rees  V.  King,  cited  2  B.  &  6.  514.  (6  En-^.  C.  L.  223.) 

*  Doe  d.  Chippendale  v.  Dyson,  M.  &  M.  77.  (22  Eng.  C.  L.  256.) 
« Tenny  d.  Gibbs  v.  Moody,  3  Bing.  3.    (11  Eng.  C.  L.  4.) 

t  See  atde,  704.  '  Doe  d.  Birch  v.  Phillips,  6  T«  R.  597. 

c  Doe  d.  Hindley  v.  Rickarby,  5  Esp.  4. 
h  Doe  p.  Payne,  1  Stark.  86.     (2  Eng.  C.  L.  307.) 

i  Doe  d.  Biass  v.  Horsley,  3  Nev.  &  M.  567.    1  Ad.  &  Ell.  766.    (28  Eng.  C.  L. 
201.) 
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dispnte  by  showing  that  it  was  originally  defective.*(l)  If  one  party 
hui  land-  takes  an  interest  in  land  under  another,  although  that  interest 
»  ^"e  bg  wrongfully  acquired,  he  cannot  afterwards  dispute  the  title 
of  the  person  under  whom  he  took  that  interest  Therefore 
where  *a  party  under  a  fraudulent  pretence  borrowed  the  keys 
of  a  house  from  another,  and  then  retained  possession;  it  was 
held,  that  he  could  not  dispute  the  title  of  the  lender  in  an  eject- 
ment, so  as  to  maintain  his  own  possession.^  So  where  /*.  Al 
and  the  plaintiff  occupied  successively  premises,  under  a  lease 
that  had  been  granted  in  1809,  by  parties  having  no  right  to 
make  a  lease.  The  defendant  in  1827  became  possessed  of  the 
fee.  In  the  years  1829  and  1831  respectively,  the  defendant 
distrained  on  P.  and  on  N.  for  arrears  of  rent,  which  they  paid; 
held,  that  these  payments  amounted  to  such  an  acquiescence 
by  P.  and  N.  in  the  title  of  the  defendant,  that  they,  and  those 
deriving  possession  from  or  under  them,  were  estopped  from 
disputing  it;  and  this  although  the  defendant  himself  produced 
in  evidence  the  lease  of  1809,  and  failed  to  show  that  it  had 
been  assigned  to  him.^  So  where  previous  to  1812,  a  person 
built  a  house  on  a  piece  of  waste  ground,  and  before  he  ac- 
quired a  title  to  it,  gave  up  possession  to  the  tenant  of  the  ad- 
joining land,  who  held  it  under  a  lease  granted  in  1812.  The 
latter  let  the  premises  to  the  defendant;  held,  in  ejectment  by 
the  landlord  of  the  adjouiing  land  against  the  defendant,  that 
the  latter  was  estopped  from  denying  the  title  of  the  tenant  and 
the  tenant  from  disputing  that  of  the  landlord.'  So  where  A. 
having,  without  title,  entered  upon  land,  and  built  a  cottage, 
afterwards  accepted  a  lease  (by  indenture)  from  J?.',  C.  claim- 
ing the  land  as  his  own,  paid  to  ^.  20/.  to  give  up  the  posses- 
sion to  him;  held  (in  ejectment  on  the  demise  of  B,  against 
C)  that  ^.  had  estopped  himself  from  controverting  tlic  title 
of  J9.,  and  that  C  was  bound  by  the  estoppel,  as  having  come 
in  under,  and  received  the  possession  from  B.^    So  where  a 


»  Wood  V.  Day,  7  Taunt.  646.  (3  Engr.  C.  L.  346.)  Parker  r.  Manning,  7  T.  R. 
537.  Solliyan  v.  Stradlinff,  3  WiU.  308.  Cooke  v.  Loxley,  5  T.  R.  4.  Doe  d. 
Prichitt  V.  Mitchell,  1  B.  &  B.  11.  (5  Eng.  C.  L^  4.)  Hodaon  v.  Sharp,  10  East, 
355. 

*>  Doe  d.  Johnson  «.  Baytup,  1  Harr.  &  Well.  370.  3  Add.  &  Ell.  188.  (30  Eng. 
C.  L.  67.)    4N.  &M.  837. 

«  Cooper  0.  Blandy,  1  Bing.  N.  C.  45.    (37  Eng.  C.  L.  304.)    4  M.  &  Scott,  563. 

«  Doe  d.  Wheble  «.  Fuller,  1  Tyr.  &  G.  17. 

•  Doe  d.  Bullen  v.  Mills,  1  Ner.  &  M.  35.  3  Adol.  &  Ellis,  17.  (89  Eng.  C.  L. 
16.)     1  M.  &  Rob.  3S5. 

(1)  (The  tenant  cannot  dtepate  hit  landrord^s  title;  and  thia  principle  extends  also  to  the 
case  of  one  who  takes  posaesaion  andcr  a  contract  of  purchase;  ho  cannot  controvert  the  title 
of  the  person  who  let  him  into  poaaeasion.  The  American  cases  on  tliis  head  are  niimemus. 
See  Boyer  v.  Waii%^  3  Watts,  449.  Bnmm  v.  Dynnger,  1  Rawle,  408.  Feather  y.  Sitokoeeker, 
3  Pcnn.  R.  505.  Jackwn  ▼.  Harper ^  5  Wend.  346.  Jaekgon  ▼.  Spear,  7  Wend.  401.  Jaekwn 
T.  Sianthury,  9  Wend.  301 .  Peyion  ▼.  SiUk,  5  Peters,  465.  Hughet  v.  The  1)ru§teeg  of  Clarkt- 
mlU,  6  Peters,  369.  T\UtU  ▼.  ReynoUU,  1  Verm.  80.  Reed  v.  ShepUy,  6  Verm.  303.  TyUr 
T.  Hammond,  11  Fick.  193.  Denv,  Gvotin,  7  Habt  42.  Bowber  ▼.  WMer,  1  Verm.  18. 
B&yer  ▼.  Smithy  5  Watts,  55.) 
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defeDdanty  in  an  action  for  use  and  occiipatiohy  had  occupied 
apartments  in  a  house  belonging  to  a  wife,  and  had  paid  rent 
to  the  husbandy  who  subsequently  granted  a  lease  of  the  whole 
bouse  to  the  plaintiff;  held,  that  having  occupied  with  notice 
of  the  lease,  he  could  not  impeach  its  validity,  nor  controvert 
•^the  plaintiff's  title."  Where  the  defendant,  in  March  1832,  *927 
took  certain  premises  from  F.  and  J9.,  ''agents  for  the  trustees 
of  the  joint  estate  of  T.  and  S.  B?^  Upon  the  trial  of  an 
action  for  use  and  occupation  brought  by  the  plaintiffs,  ''  as 
tnistees  of  the  joint  estate  of  T.  and  S.  ^.,"  against  the  defend- 
ant, it  appeared  by  the  plaintiff's  own  evidence,  that  in  1831 
they  were  trustees  for  the  estate  of  S.  B.  only;  held,  that  the 
defendant  was  estopped  from  taking  advantage  of  this  discre- 
pancy, having  in  1832  taken  the  premises  of  plaintiffs  as  trus- 
tees of  the  joint  estate.* 

The  interest  of  a  tenant  for  life  and  a  reversioner  are  the  Tenant  for 
same;  and  therefore  a  lessee  who  has  paid  rent  to  the  first  can-  Hfe  mu»t 
not  set  up  title  in  another  person  as  an  answer  to  an  action  by  "^'J/^ie 
the  latter  after  the  death  of  the  former.*    Upon  an  information  Stle  of  the 
to  set  aside  a  lease  of  charity  lands,  it  was  held  in  chancery,  reyerBioti- 
that  the  lessees  could  not  dispute  by  setting  up  an  adverse  title  er. 
whilst  they  retain  the  possession.*^     An  assignee  of  a  void 
lease  by  a  tenant  for  life,  is  estopped  from  disputing  the  title 
of  the  remainder-man,  though  his  assignment  was  after  the 
death  of  the  tenant  for  life,  uid  payment  to  and  acceptance  of 
rent  by  the  remainder-man,  and  with  notice  of  that  fact.®    The 
assignee  of  a  lease  is  estopped  by  the  deed  which  estops  his 
assignor.' 

But  though  a  party  cannot  dispute  the  title  of  his  landlord,  The  te- 
OT  the  person  under  whom  he  has  entered,  or  whose  title  he  "a°*  ""fT 
has  recognised,  he  will  be  permitted  to  show  the  nature  of  such  f^  title  ^ 
title,  and  that  though  originally  a  valid  one  it  has  expired-^?       j^^g  ex- 

AVhere  a  tenant  for  life  demised  for  twenty-one  years,  by  pircd. 
indenture,  and  the  lessee  covenanted  to  deliver  up  the  premi- 
ses at  the  end  of  the  term  to  the  lessor,  his  heirs  and  assigns; 
the  lessor  died,  and  in  ejectment  brought  by  his  devisee:  held, 
that  an  interest  passed  by  the  indenture  of  demise,  and  that 
^therefore  the  defendant  was  not  estopped  from  showing  what  *928 
his  lessee's  title  originally  was  and  that  it  was  determined  since 
the  demise.**  Defendant,  after  being  let  into  possession  of 
certain  premises  by  P.,  and  paying  rent  to  him  paid  one  quar- 


*  RenDie  v.  Robinson,  1  Bing.  147.     (8  Eng.  C.  L.  375.) 

^  Fleming  v.  Goodinff,  10  Binfr*  549.    (25  Enfr.  C.  L.  239.)    4  M.  &  Scott,  455. 
« Doe  ».  Whitroe,  1  D.  &  R.  N.  P.  C.  1.    (16  Eng.  C.  L.  409.) 
'  KVL  Gen.  v.  Lord  Hotham,  3  Rnss.  415. 

*  Johnson  v.  Mason,  1  Esp.  89.  '  Taylor  v,  Needham,  2  Taonl.  978. 

s  Neare  «.  Moss,  1  Bin?'  360.  (8  Eng.  C.  L.  348.)  England  d.  Sybum  v.  Slade, 
4  T.  R.  683.  Doe  d.  Jackson  v.  Ramsbottom,  3  M.  &  S.  516.  Phillips  v.  Pearse,  5 
B.  &  C.  433.  (11  Eng.  C.  L.  364.)  Grayenor  v.  Woodhouse,  1  Bing.  38.  (8 
Eng.  C.  L.  335.) 

^  Doe  d.  Strode  v.  Seton,  1  Gale,  303.    3  C.  M.  &  R.  738. 
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ter's  rent  to  plaintiff,  to  whom  P.  had  agreed  to  demise  the 
premises  for  a  long  terra.  In  an  action  by4)laintiff  for  the 
succeeding  quarter's  rent;  held,  that  defendant  might  show 
that  the  agreement  between  P.  and  the  plaintiff  was  put 
an  end  to,  and  that  the  rent  had  been  paid  to  P.*  There 
is  a  distinction  between  the  case  where  a  person  has  actually 
received  possession  from  one  who  has  no  title,  and  the 
case  where  he  has  merely  attorned  by  mistake  to  one  who 
has  no  title.  In  the  former  case  the  tenant  cannot  (except 
under  very  special  circumstances)  dispute  the  title;  in  the  lat- 
ter he  may.^  Therefore  where  ^,  being  tenant  of  premises 
under  an  indenture  of  a  lease  granted  by  j5.,  and  a  sequestra- 
tion out  of  the  court  of  Chancery  issued  against  the  latter, 
and  Ji,  attorned  to  the  sequestrators,  to  hold  the  premises  on 
such  conditions  as  might  be  subsequently  agreed  upon,  it  was 
held  that  ./^.,  not  having  received  possession  from  the  seques- 
trators, might  dispute  their  title.*^  Where  land  belonging  to  a 
parish  was  occupied  by  ./f .,  who  paid  rent  to  the  church-war- 
dens; they  executed  a  lease  of  the  same  land  for  a  term  of 
years  to  B.  and  gave  %&.  notice  of  the  lease.  In  an  action  for 
use  and  occupation  by  B.  against  v?.;  held,  that  w^.  was  not 
estopped,  by  having  paid  rent  to  the  churchwardens,  from  dis- 
»929  *puting  B*s  title,  and  that  the  latter  could  not  derive  a  valid 
title  from  the  churchwardens.** 

Waiver  of     4. —  Waiver  of  forfeiture,']  When  the  ejectment  is  brought 

forfeitore   by  reason  of  a  forfeiture,  a  waiver  of  the  forfeiture  is  a  good 

defenwio  ^^^^'^^^  ^^  ^^®  action.     Though  this  subject  has  already  been 

ejectment  considered,*  it  may  be  here  observed,  that  if,  after  the  for- 

for  a  for-    feiture  has  been  incurred,  the  landlord  having  notice  thereof, 

feiture.      does  any  act  which  can  be  considered  as  an  acknowledgment 

of  a  tenancy,  as  the  receipt  of  rent  accruing  due  subsequent  to 

the  forfeiture,  or  distraining  for  the  same,  unaccompanied  with 

circumstances  which  show  a  contrary  intention,  it  will  operate 

as  a  waiver  of  the  forfeiture.'    The  act  which  is  insisted  on  as 

amounting  to  a  waiver  is  matter  of  evidence  only,  as  to  the  quo 


*  Brooks  V.  Biggs,  3  Bing.  N.  C.  573.  (39  Eng.  C.  L.  436.)  1  Hodges,  463. 
Waddilove  o.  Barnett,  1  Hodges,  396.    4  Dowl.  347. 

»»  Per  Bavley,  J.,  in  Cornish  v.  Searell,  8  B.  &  C.  475.     (15  Eng.  C.  L.  368.) 

*  Id,  Where  a  tenant,  by  mistake  or  misrepresentation,  pays  rent  to  a  person  not 
entitled  to  demand  it,  he  is  not  precluded  by  sach  payment  from  giving  evidence,  on 
a  plea  of  non  tenuity  in  replevin  against  the  supposed  landlord,  to  show  that  the  latter 
is  not  entitled  to  the  rent.  Rogers  v.  Pitcher,  I  Marsh.  541.  6  Taunt.  303.  (1  £og. 
C.  L.  355.)  The  defendant,  in  an  action  of  ejectment,  may  show  that  the  parties 
under  whom  the  plaintiff^s  claim  had  no  title  when  they  conveyed  to  him,  although 
the  defendant  himself  claims  by  a  conveyance  from  the  same  parties,  if  the  latter  con- 
veyance was  subsequent  to  that  which  the  defendant  seeks  to  impeach.  Doe  d.  Olirer 
V.  Powell,  1  Adol.  &  Ellis,  531.     (38  Eng.  C.  L.  143.)     3  Nev.  &  M.  616. 

*  Phillips  V.  Pearce,  5  B.  &  C.  433.    (11  Eng.  C.  L.  364.) 

*  Ante,  633. 

'  Goodright  d.  Walters  v.  Davis,  Cowp.  803.  Doe  d.  Gregson  v.  Harrison,  9  T. 
R.  431.    Arnsby  v.  Woodward,  6  B.  &  C.  519,  (13  Eng.  C.  L.  341,)  ante,  633. 
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animo  with  which  it  was  done,  to  be  left  to  the  jury  under  the 
circumstances  of  the  case."  If  a  lessee  exercise  a  trade  on  the 
premises  whereby  he  incurs  a  forfeiture,  the  landlord  does  not 
by  merely  lying  by  and  witnessing  the  act  for  six  years  waive 
the  forfeiture,  as  some  positive  act  of  waiver  is  necessary;  but 
if  he  permit  the  tenant  to  expend  money  in  improvements,  it  is 
evidence  of  his  consent  to  the  alteration  of  the  premises,  and 
the  jury  may  presume  a  waiver  from  these  circumstances.'*  A 
right  of  re-entry  is  waived  by  acceptance  of  the  reserved  rent 
though  from  a  stranger.® 

Where  a  landlord,  finding  the  premises  out  of  repair,  gave 
the  tenant  three  months'  notice  to  repair,  pursuant  to  his  cove- 
nant; held,  first,  that  he  could  not  maintain  ejectment  for  a 
forfeiture  until  the  three  months  had  elapsed;  and,  secondly, 
that  the  notice  was  a  waiver  of  the  breach  of  the  general  cove- 
nant to  repair.*    It  seems  that  the  acceptance  of  rent  accruing 
due  before  the  expiration  of  the  three  months  is  not  a  waiver 
*of  the  forfeiture.*    Taking  a  distress,  though  an  insufficient    •930 
one,  is  a  waiver  of  a  right,  of  re-entry  at  common  law.'    But  a  Waiver  of 
distress  is  only  an  acknowledgment  of  a  tenancy  up  to  the  forfeiture, 
period  of  the  distress,  and  therefore  only  a  waiver  of  a  fot- 
feiture  previously  incurred.^ 

Where  a  lease  contained  a  general  covenant  to  repair,  and  a 
special  covenant  that  the  landlord  might  give  notice  to  repair, 
and  if  the  repairs  were  not  done  within  a  certain  time,  that  he 
might  enter,  perform  the  repairs  himself,  and  distrain  the  tenant 
for  the  expenses  as  for  rent;  the  indentiue  also  contained  a 
general  clause  of  re-entry  in  case  of  the  non-performance  of 
the  covenants  by  the  lessee.  The  landlord  gave  notice  of 
repairs  which  were  not  done;  he  then  gave  notice  under  the 
special  covenant,  that  if  the  repairs  were  not  made  within  a 
certain  time  he  should  enter  and  repair  the  premises  himself, 
and  distrain  on  the  tenant  for  the  expenses;  the  tenant  not 
having  repaired  the  landlord  brought  ejectment,  as  upon  a  for- 
feiture; held,  that  the  landlord  by  the  notice  under  the  special 
covenant  had  waived  his  right  of  entry  under  the  general 
covenant;  for  having  claimed  to  act  under  the  power  of  making 
the  repairs  himself,  he  waived  the  forfeiture.  The  relation  of 
landlord  and  tenant,  so  far  from  being  put  an  end  to  by  his 
notice,  was  affirmed  by  it,  and  the  tenant  was  put  in  a  totally 

*  Doe  d.  Cheney  v.  Batten,  Cowp.  843. 
^  Doe  d.  Sheppard  v,  Allen,  3  Tannt.  78. 

«  Doe  d.  Griffith  v.  Pritchard,  5  B.  &  Ad.  765.  (27  Eng.  C.  L.  179.)  3  Nev.  & 
M.  789. 

'  Doe  d.  Morecroft  V.  Meux,  7  D.  &  R.  98.  4  B.  &  C.  606.  (10  Enff.  C.  L.  417.) 
1  C.  &  P.  346.  The  acceptance  of  rent  after  action  brongfat  for  a  forfeiture,  is  no 
waiver  of  a  forfeiture.    Id, 

•  Doe  d.  Rankin  v.  Brindley,  4  B.  ft  Ad.  84.    (34  Engr.  C.  L.  38.)    1  Nev.  &  M.  I. 
'  Brewer  d.  Lord  Onslow  o.  Eaton,  Adams,  174. 

>  Doe  d.  Flower  r.  Peck,  1  B.  &  Ad.  438.    (30  Eng.  C.  L.  417.) 
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different  situation  from  that  in  which  be  would  have  stood  had 
no  such  notice  been  given.* 

A  forfeiture  incurred  by  a  breach  of  a  covenant  to  repair 
generally,  is  not  waived  by  notice  given  under  a  covenant  to 
repair  within  three  months.^  The  landlord  does  not  waive  his 
right  of  re-entry  by  taking  an  insufficient  distress  for  the  rent 
by  the  non-payment  of  which  the  forfeiture  wa9  incurred:* 
and  where  a  lease  contained  a  clause  of  re-entry  in  case  the 
rent  should  be  in  arrear  for  twenty-one  days  and  there  should 
be  no  sufficient  distress,  it  was  held  that  the  landlord  having 
*931  *distrained  within  the  twenty-one  days,  and  having  continued 
in  possession  after  the  expiration  of  the  last  day  for  the  pay- 
ment of  the  rent  did  not  waive  his  right  of  re-entry.**  An  agree- 
ment to  allow  the  tenant  further  time  to  repair  is  a  suspension 
but  not  a  waiver  of  the  forfeiture.*  • 

When  notice  to  quit  is  necessary  in  order  to  enable  the  land- 
lord to  maintain  ejectment|  an  omission  or  waiver  of  such  no- 
tice is  a  good  defence.^ 

The  heir        5. — Evidence  in  ejectment  by  the  heir.']     When  ejectment 
must         is  brought  by  the  heir  at  law,  he  must  show  that  the  ancestor 
show  the   £j.Qjjj  whom  he  claims  was  seised  of  the  lands  in  fee  simple, 
his  ances-  which  may  be  done  by  proving  that  such  ancestor  was  in  ac- 
tor, and     tual  possession,  or  that  he  received  rent  from  the  person  in  pos- 
his  own     session,  which  is  presumptive  evidence  of  a  seisin  in  fee,*  or 
descent,     that  the  party  in  possession  was  the  lessee  of  the  ancestor.**  The 
plaintiff  must  also  show  his  descent  from  the  ancestor  under 
whom  he  claims;  or  that  he,  and  the  person  last  seised,  were 
descended  from  one  common  ancestor,  or  at  least  from  two 
brothers  or  sistersj*  and  that  all  the  intermediate  heirs  between 
himself  and  such  ancestor  were  dead  without  issue.J    This  is 
done  by  proving  the  marriages,  births,  and  deaths,  necessary 
to  complete  his  title,  and  showing  the  identity  of  the  several 
parties.    The  testimony  of  persons  present  when  the  events 
happened,  or  who  knew  the  parties  concerned  at  those  peri- 
ods, and  the  production  of  extracts  from  parish  registers,  are 
the  most  satisfactory  mode  of  proving  facts  of  this  nature. 
Hearsay        Hearsay  and  reputation  (which  latter  is  the  hearsay  of  those 
evidence,   who  may  be  supposed  to  have  known  the  fact  handed  *down 

>  Doe  d.  Rutzea  «.  Lewis,  d  Harr.  k.  Wol.  166. 

^  Roe  d.  Goatly  v.  Paine,  2  Camp.  520.  «  Biewer  0.  Eaton,  cited  0  T.  R.  330* 

^  Doe  d.  Taylor  v.  Johnson,  1  Stark.  411.    (2  Eng.  C.  L.  448.) 

•  Doe  d.  Rankin  «.  Brindley,  4  B.  &  Ad.  84,  (34  En^r.  C.  L.  28,)  wpra.  Doe'd. 
Kensington  (Lord)  «.  Brindley,  12  Moore,  37.    (22^  Eng.  C.  L.  429.) 

'  As  to  what  operates  as  a  waiver  of  notice,  see  anU^  873. 

'  B.  N.  P.  103.    Co.  Litt.  15,  a.    Jenkins  d.  Harris  v.  Pritchard,  2  Wils.  45. 

^  Co.  Litt.  243,  a.  Bushby  v.  Dixon,  3  B.  &  C.  298.  (10  Eng.  C.  L.  85.)  The 
declarations  of  a  deceased  tenant,  that  he  held  under  «  particular  person,  are  evidence 
of  the  seisin  of  that  person.  Peaceable  v.  Watson,  4  Taunt.  16.  Carne  «.  Nicholl, 
1  Bing.  N.  C.  430.    jr27  Eng.  C.  L.  446.) 

*  Roe  d.  Thome  9.  Lord,  2  31. 1099.  J  Richards  v.  Richards,  15  East,  994. 
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from  one  to  another)  are  admitted  as  evidence  in  cases  of  pedi- 
gree**     Thus,  declarations  of  deceased  members  of  the  family 
are  admissible  evidence  to  prove  relationship;  as  who  was  a 
persou's  grandfather,  or  whom  he  married,  or  how  many  chil- 
dren he  had,  or  as  to  the  time  of  a  marriage,  or  of  the  birth  of 
a  child,  ajnd  the  like>    The  reputation  of  a  family  may  also 
afford  presumptive  evidence  of  the  death  pf  a  person  without 
issue.^    But  hears::y  evidence  is  not  admissible  to  prove  the  In  what 
place  of  any  particular  birth;*  nor  are  the  opinions  of  deceased  cases 
neighbors,  or  of  the  acquaintances  of  the  family,  evidence  on  !*«"**! 
questions  of  this  nature,®  nor  is  the  hearsay  of  a  relative  admis-  fJnotTad- 
^ble  when  the  relative  himself  can  be  produced.^  Declarations  miaaible. 
made  on  a  subject  in  dispute  after  the  commencement  of  a  suit, 
or  after  a  controversy  preparatory  to  one,  are  not  receivable 
on  account  of  the  probability  that  they  were  intended  to  serve 
one  of  the  contending  parties.^ 

Entries  in  family  bibles  and  other  books;  so  also  recitals  in 
femily  deeds,  monumental  inscriptions,  engravings  on  rings, 
old  pedigrees  hung  up  in  a  family  mansion,  and  the  like,  may 
be  received  in  evidence  in  questions  of  pedigree.^  Reputation 
is  primd  facie  evidence  of  marriage.*  It  has  been  held  suflS- 
cient  in  an  action  by  the  son,  even  where  his  parents  were 
both  living.^ 

The  presumption  of  the  duration  of  life  ends  at  the  expira-  Preaom^ 
tion  of  seven  years  from  the  time  when  the  person  was  Isist  ^o"  o^the 
known  to  be  living>(l)    But  the  death  of  a  party  may,  under  ^f  li^^^ 
particular  circumstances,  be  presumed  within  a  shorter  period ; 
as  where  a  *person  sailed  in  a  vessel  which  was  never  after-    •QSS 
wards  heard  of,  his  death  was  presumed  in  three  years  after 
the  sailing  of  the  vessel,  as  the  vessel  itself  was  presumed  to 
be  lost* 

Proof  by  one  of  a  family,  that  many  years  before,  a  younger 
brother  of  the  person  last  seised  had  gone  abroad,  and  that  the 
repute  of  the  family  was  that  he  had  died  there,  and  that  the 

■  Higham  v.  Ridgway,  10  East,  130.  Whltelocke  v.  Paker,  13  Yes.  514.  Vowels 
V,  Y<ning,  id,  148. 

*  B.  N.  P.  294.  Doe  d.  Northey  v.  Hanrey,  R.  &  M.  297.  (21  Eng.  C.  L.  443.) 
Doe  d.  Ftttter  v.  Randall,  2  M.  &  P.  20. 

*  Doe  d.  Banning  v.  Griffin,  15  East,  293.  Doe  d.  Oldham  v.  WoUey,  8  B.  &  C. 
22.     (15  Eog.  C.  L.  150.) 

^  R.  V.  Erith,  8  East,  542. 

«  R.  V.  Eriswell,  3  T.  R.  707.  Weeks  v.  Sparks,  1  M.  &  S.  688.  Johnson  r.  Law- 
son,  3  Binff.  90.    (9  Eng.  C.  L,  329.) 

'  PendreU  v.  Pendrell,  2  Stra.  925.  >  Berkeley  Peerage  case,  4  Camp.  401. 

^  Whilelocke  v.  Baker,  13  Yes.  514.    Yowels  v.  Young,  id,  148. 

i  B.  N.  P.  114.  Read  v.  Passie,  Peake,  233.  St.  Deverenx  v.  Much,  Dew  Church, 
1  Bl.  367. 

J  Doe  d.  Fleming  r.  Fleming,  4  Ring.  266.    (13  Eng.  C.  L.  426.) 

k  Doe  d.  George  v.  Jesson,  6  East,  80.    Rowe  v,  Hasland,  1  Bl.  404. 

1  Watson  V.  King,  1  Stark.  121.    (2  Eng.  C.  L.  323.) 

(1)  {Innea  ▼.  Campbdl,  1  Rawlc,  373.  Niekle  v.  StFarlane,  3  Watts,  165.  Aetoiiuin  t. 
Jenkuu,  10  Pick.  517.) 
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witness  had  never  heard  in  the  family  of  bis  having  been  roar- 
ried,  is  prirhd  facie  evidence  that  the  party  was  dead  without 
lawful  issue,  to  entitle  the  next  claimant  by  descent  to  recover 
in  ejectment.^  Where  a  tenant  for  life  had  not  been  seen  or 
heard  of  for  fourteen  years,  by  a  person  resident  near  the  estate 
on  which  he  resided,  although  not  a  member  of  his  family;  it 
was  held  to  he  primd  facie  evidence  of  the  death  of  such  ten- 
ant^ 

But  though  a  person  who  has  not  been  heard  of  for  seven 
years  is  presumed  in  law  to  be  dead,  there  is  no  legal  pre- 
sumption as  to  the  time  of  his  death.     The  fact  of  his  being 
alive,  or  dead,  at  any  particular  period  during  the  seven  years, 
must  be  proved  by  the  party  relying  on  it.    Therefore,  Where 
the  plaintiff,  in  ejectment  brought  in  1S32,  claimed  the  premi* 
ses  as  reversioner  on  the  death  of  a  party  who  went  abroad  in 
1807,  and  had  never  since  been  heard  of,  the  court  held  that  it 
was  incumbent  on  him  to  prove  that  the  party  who  went 
abroad  was  alive  within  twenty  years  before  the  action  was 
brought,  for  there  was  no  legal  presumption  of  the  continuance 
of  life  until  the  end  of  seven  years.*^ 
The  time       The  iime  of  death  is  a  question  of  fact  which  must  depend 
of  death  is  on  the  circumstances  of  each  particular  case.    "  It  appears  to 
of^SS^or  ™®»"  ^^^  ^^^^  Denman,  C.  J.,  « that  nothing  would  be  more 
the  jury,    ^l^^tird  than  that  there  should  be  a  presumption  of  life,  or  death, 
without  reference  to  the  age,  circumstances,  situation  of  life, 
and  common  habits  of  the  party.    Can  there  be  the  same  pre- 
sumption as  to  a  party  who  is  100  and  one  who  is  thirty-five, 
as  to  a  party  who  was  in  good  health  when  last  heard  of  and 
•934    *one  who  was  proved  to  have  then  had  a  disorder  upon  him, 
which  was  likely  speedily  to  terminate  in  his  death?  It  cannot 
be,  it  is  altogether  a  question  of  fact."* 

'When  the  lessor  claims  as  heir  to  copyhold  premises,  he 
must,  in  addition  to  the  foregoing  evidence,  produce  the  rolls 
of  the  manor,  to  show  a  surrender  to  himself  or  those  under 
whom  he  claims;  but  he  need  not  show  bis  own  admittance 
unless  the  ejectment  be  against  the  lord.*^  In  the  latter  case  he 
must  prove  an  admittance,  or  a  tender  thereof,  and  a  refusal/ 

Evidence  6. — Illegitimacy.']  Illegitimacy  is  not  unfreqnently  a  de- 
te  esta-  fence  in  actions  of  ejectment  by  heirs,  which  may  be  estab- 
^'Smac^  lished  by  showing  that  the  plaintiff,  or  some  party  through 
^  ^'  whom  he  claims,  was  not  born  in  lawful  matrimony  ;s  or  (if 
bom  in  wedlock)  by  evidence  of  want  of  access,  or  other  cir- 

*■  Doe  d.  Banning  v.  Griffin,  15  East,  393. 

^  Doe  d.  Lloyd  v.  Deakin,  4  B.  &  A.  433.     (6  Enjr.  C.  L.  476.) 

•  Doe  d.  Knight  v.  Nepean,  5  B.  &  Ad.  86.    (27  Eng.  C.  L.  43.) 

<  In  R.  V.  Harbonie,  4  N.  &  M.  343.    3  Ad.  &  Ell.  540.    (89  Eng.  C.  L.  161.)   1 
Hanr.  &  W.  36. 

•  Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  163. 

'  Doe  d.  Burrell  r.  Bellamy,  3  M.  &  S.  87. 

<  As  to  what  constitutes  a  legal  marriage,  see  title  Crim.  Con.  jmm/. 
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camstances  which  tend  to  show  that  the  husband  could  not  in 
the  course  of  nature  be  the  father.* 

It  was  formerly  held,  that  if  the  husband  was  at  all  within  Want  of 
the  kingdom,  at  any  period  during  the  nine  months,  (the  peri-  access, 
od  of  gestation,^)  or  to  use  the  technical  phrase,  i/i/er  quatuor 
maria,  the  child  should  be  deemed  legitimate,  as  access  should 
be  presumed:  but  that  doctrine  has  been  long^  since  exploded, 
and  it  is  now  established  by  numerous  decisions,  that  where 
there  is  a  nianifest  physical  impossibility  that  the  husband  could 
have  procreated  the  child,  it  shall  be  deemed  a  bastard.   Thus, 
if  the  husband  be  impotent;  or  if  it  appear  that  he  had  not  such 
access  to  the  wife,  so  that  by  any  possibility  he  could  be  the 
iathcr,  the  child  shall  be  considered  a  bastard;  and  proof  *of    *935 
these  facts  will  be  regulated  by  the  same  principles  as  are  ap* 
plicable  to  the  establishment  of  any  other  fact.® 

If,  however,  such  personal  access  between  the  husband  and 
wife  as  alforded  an  opportunity  of  sexual  intercourse,  is 
established,  a  sexual  intercourse  will  be  presumed,  and  it  will 
be  incumbent  on  those  who  deny  such  intercourse,  to  show  that 
it  has  not  taken  place;  and  if  such  personal  access  can  be 
shown  to  have  taken  place,  within  such  a  period  as  by  the 
conrse  of  nature  the  husband  could  be  the  father,  the  child 
will  be  deemed  legitimate,  even  though  the  wife  be  notoriously 
living  in  adultery  during  the  period  of  her  gestation.*^  The 
presumption  of  the  legitimacy  of  a  child  born  nn  lawful  wed- 
lock, the  husband  not  being  separated  from  his  wife  by  a  sen- 
tence of  divorce  can  be  legally  resisted  only  by  evidence  of 
such  facts  or  circumstances  as  are  sufficient  to  prove,  to  the 
satisfaction  of  those  who  are  to  decide  the  question,  that  no  % 

sexual  intercourse  did  take  place  between  the  husband  and  wife 
at  any  time,  when  by  such  intercourse  the  husband  could,  by 
the  laws  of  nature,  be  the  father  of  such  child.*  But  if  the 
husband  and  wife  be  living  separately ,  and  she  is  openly  car- 
rying on  an  adulterous  intercourse  with  others,  a  child  born 
under  such  circumstances  is,  primd  facie^  illegitimate  even  ' 

though  the  husband  had  an  opportunity  of  access  to  her;  for 
it  will  not  be  presumed  that  under  such  circumstances  he 
availed  himself  of  that  opportunity.'  A  child  begotten  after 
a  separation  ^  mensa  et  t/inro  \s  primd  facie  a  bastard;  for 
access  will  not  be  presumed.^ 

•  R.  V.  Luff,  8  East,  306. 

^  The  usual  time  for  a  womsn  to  go  with  ehild  is  forty  weeks;  but  the  period  of 
eestatioa  may  be  accelerated  or  reta^ed  by  accidental  causes..  Thus,  a  child  born 
forty  weeks  and  niue  days  after  the  death  of  the  husband  has  been  held  legitimate. 
AIsop  o.  Bowtel,  Cro.  Jac.  541.  So  forty  weeks  and  eleven  days  after  his  death,  id. 
On  tliis  point  there  is  no  fixed  rule;  it  is  a  question  for  the  decision  of  the  Jury.  See 
L^igh^s  Poor  Laws,  136. 

«  SbeUey  v. ,  13  Yes.  58.    Banbury  Peerage  case,  1  Sim.  &  $tn.  153.    Morris 

V.  DsTiee,  3  C.  &  P.  215,  (14  fing.  C.  L.  275,)  427,  (14  Eng.  G.  L.  378.) 

<  Cope  V.  Cope,  5  C.  &  P.  604.  (24  Eng.  C.  L.  475.)  1  M.  &  Rob.  269.  Head 
9.  Head,  1  Sim.  &  Stn.  150.     Bury  «.  Philpott,  2  Myl.  &  K.  349. 

*  Opinion  of  the  judges  in  the  Banbury  Peerage  case,  supra* 

'  Cope  V.  Cope,  tupra.  «  St.  George  «•  Su  Margaret,  1  Salk.  123. 
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When  the  In  order  to  bastardise  issue  begotten  during  coverture,  the 
evidence  father  or  mother  may  be  examined  as  to  the  fact  or  time  of 
is  admis^  marriage,^  its  formality  or  informality,**  and  whether  the  child 
Bible.  *was  born  subsequent  or  prior  to  the  marriage.*  The  evidence 
*936    o{  the  mother  is  admissible  to  prove  the  fact  of  her  adultery.'* 

But  the  evidence  neither  of  the  wife*  nor  of  the  husband,  is 

admissible  to  prove  non-access.'' 

The  declarations  of  the  husband  or  wife,  cannot  be  received 

after  their  death,  to  prove  the  want  of  access  or  to  show  that 

a  child  born  of  the  wife  during  wedlock  was  not  that  of  the 

husband,  but  of  another  man.' 

7. — Devisee."]    When  the  plaintiff  claims  as  devisee  of  a 
freehold,  he  must  prove  the  seisin  of  the  devisor;  and  if  the 
devise  be  of  a  remainder,  or  a  reversion  in  fee,  or  the  like,  he 
must  prove  the  determination  of  all  the  precedent  estaies.^ 
Proof  of    He  must  also  prove  the  due  execution  of  the  will,^  unless  it 
the  exeen-  be  more  than  thirty  years  old,  in  which  case  it  proves  itself, 
uon  of  a    j^jjjj  ^Yie  age  of  the  will  is  to  be  reckoned  from  its  date,  and  not 
from  the  death  of  the  testator.**  The  orighial  will  must  be 
produced  if  possible;  but  if  it  be  lost  an  examined  copy  of 
it,  or  parol  evidence  of  its  contents,  or  the  register  book  in 
which  the  will  is  set  out  at  length,  is  admissible,  as  secondary 
evidence.^     But  neither  stn  exemplification  under  the  great 
seal,  nor  the  probate  under  the  seal  of  the  Blcclesiastical  Court, 
can  be  admitted  as  evidence.*^ 
Copyhold.     When  an  ejectment  is  brought  by  the  devisee  of  a  copy- 
holder, he  must  prove  the  admission  of  the  testator,  the  sur- 
render to  the  use  of  the  will,  and  his  own  admittance.*    And 
these  facts  will  be  sufiBciently  established,  by  producing  the 
original  entries  on  the  rolls  of  the  manor  by  the  proper  o  dicer, 
,*937    *(which  entries  the  courts  will  compel  the  lord  to  permit  his 
tenant  to  inspect,"*)  and  proving  the  identity  of  the  parties 
admitted,''  without  showing  a  copy  of  suc^  surrender  and 


*  B.  N.  P.  113.    Lord  Valentia's  case,  Cowp.  593.    Leigh*8  Poor  Laws,  137. 
»  Id.    R.  V,  Bramley,  6  T.  R.  330.  «  Stevens  «.  Moss,  Cowp.  591. 

'  Id.    R.  V.  Laff,  8  East,  193. 

•  R.  V.  Kea,  11  East,  132.  R.  v.  Reading,  1  East,  180.  R.  v.  Bedal,  2  Stra.  1073. 
In  Goodrightti.  Moss,  Cowp.  591,  Lord  Mansfield  said,  *Mt  is  a  rule  founded  in 
decency,  morality,  and  policy,  th^t  the  parties  shall  not  be  permitted,  after  marriage, 
to  say  they  had  no  connection." 

'  Cope  V.  Cope,  1  M.  &  Rob.  396,  anU,  935.  R.  0.  Sourton,  3  H.  &  W.  309.  6 
N.  &  M.  575.    See  I^igh's  Poor  Laws,  137. 

I  Adams,  389.  ^  See  title  Will,  post. 

t  Doe  d.  Oldham  v.  Waliey,  8  B.  &  C.  23.  (15  Eng.  C.  L.  150.)  Lord  Rancliffe 
V.  Parsons,  6  Dow.  303.    M'Kenire  «.  Fraser,  9  Yes.  5. 

J  St.  Lofrar  v.  Adams,  1  Lord  Raym.  731.  B.  N.  P.  346.  Doe  d.  Ash  v.  Calrert, 
3  Camp.  389. 

k'Comher.  46.    B.  N.  P.  346. 

1  Roe  d.  Jeffeiy  v.  Hicks,  3  Wils.  13.    Doe  d.  Vernon  v.  Vernon,  7  East,  8. 

B  Folkard  v.  Hemet,  3  Black.  1061.    Rex  0.  Shelly,  3  T.  R.  141. 

■  Doe  d.  Hanson  0.  Smith,  1  Camp.  197. 
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admittances  stamped,  as  required  by  the  stat.  55  Geo.  Iir>  c 
184.*  The  will  of  the  devisor  must  likewise  be  proved;  but 
as  copyhold  lands  are  not  within  the  statute  of  frauds,  it  will 
be  sufficient  to  show  a  will  in  writing;^  although  it  be  neither 
signed  by  the  testator,  nor  attested  by  any  witnesses.""  Indeed, 
even  short  notes  taken  by  an  attorney  for  the  purpose  of  draw- 
ing up  the  will  where  the  party  died  befpre  the  will  could  be 
completed,  have  been  held  sufficient  to  pass  copyhold  pre- 
mises.^  The  55  Geo.  Ill,  c.  192,  which  dispenses  with  the 
necessity  of  the  surrender  of  copyholds  to  the  use  of  the 
will  of  the  copyholder,  extends  to  those  cases  only  where 
the  surrender  is  merely  formal.  Therefore,  where,  by  the  cus- 
tom of  the  manor,  a,J'eme  covert  was  allowed  to  pass  her  copy- 
holds by  will,  the  same  being  previously  surrendered  by  the 
husband  and  wife;  it  was  held,  that  a  will  made  by  a  wife, 
without  making  a  previous  surrender,  did  not  pass  the  copy- 
holds, the  surrender  being  matter  of  substance.* 

8. — By  an  execution  creditor.']    When  an  ejectment   is  Tenant  by 
brought  by  a  tenant  by  elegit,  he  must  prove  the  judgment  by  elegit, 
producing  an  examined  copy  of  the  judgment  roll,  containing 
the  award  of  the  elegit  and  a  return  of  the  inquisition/    If  the 
sheriff's  return  do  not  state  that  he  has  set  out  a  moiety  by 
metes  and  bounds,  it  is  bad,  and  the  objection  may  be  taken  at 
the  trial.'    If  the  possession  be  not  in  the  debtor,  but  in  a 
third  person,  the  plaintiff  must  also  show  that  such  third  per- 
son came  in  under  the  debtor,  and  that  his  right  to  possession 
has  ceased;  or  if  he  holds  adversely  to  the  debtor,  the  plaintiff 
sliould  show  *the  debtor's  title.**   It  will,  however,  be  sufficient    •938 
to  show  a  pritnd  facie  title  in  the  debtor,  and  that  will  cast  on 
the  defendant  the  )3urden  of  showing  that  his  title  is  anterior  to 
the  judgment.* 

A  lessor  in  ejectment  who  claims  title  as  a  purchaser  from  Fieri fof 
the  sheriff  who  sells  by  virtue  of  a  fieri  facias  at  the  suit  of  «»**• 
such  lessor  must  prove  the  judgment  as  well  as  the  writJ 

But  where  the  lessor  of  the  plaintiff  was  not  the  plaintiff  in 
the  first  action,  it  was  held  sufficient  for  him  in  ejectment 
against  the  de.endant  in  the  first  action,  to  produce  the  fi.  fa. 
without  proving  the  judgment.^  Where  the  assignment  of  a 
lease  by  deed  taken  in  execution  was  made  by  the  under-sheriff 
— . —  II '  — ■ —        t      ■  ■    ■  ■ 

*  Doe  d.  Bennington  v.  Hall,  26  East,  308. 
^  32  Hen.  VIH,  c.  i. 

*  Naah  «.  Edmunds,  Cro.  Eliz.  100.    Doe  d.  Cook  v.  Danvera,  7  East,  299. 

*  1  Ander.  34.  85. 

*  Doe  d.  Nethercote  v.  Bartle,  5  B.  &  A.  492.     (7  Eng.  C.  L.  170.) 
'  Ramsbottom  «.  Brickhnret,  2  M.  &  S.  565. 

c  Fenny  v.  Durrani,  1  B.  &  A.  40.  ^  Doe  d.  Da  Costa  «.  Wharton,  8  T.  R.  2. 

>  Doe  V.  Owen,  2  C.  &  J.  71. 

J  Doe  d.  Bland  v.  Smith,  2  Stark.  199.    (3  Eng.  C.  L.  312.)    Hoffman  v.  Pitt,  5 
Esp.  22. 
^  Doe  d.  Batten  e.  Murlees,  6  M.  &  S.  110. 
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in  the  name  and  under  the  seal  of  office  of  the  sheriff;  it  was 
The  conu^  held  unnecessary  to  prove  his  authority .•  In  ejectment  by  the 
see  of  a  conusee  of  a  statute  merchant,  he  nlust  prove  a  copy  of  the 
merc^L  ^^^^^^®  ^"^  of  the  capias  si  laicusj  and  the  extent  returned  and 

also  the  liberate  returned,  for  an  extent  only  gives  possession 

in  law.^ 

9. — By  a  mortgagee,']  In  ejectment  by  a  mortgagee  against 
the  mortgagor  in  possession,  it  is  sufficient  to  prove  the  exe- 
cution of  the  mortgage  deed.«  A  deed  of  assignment  of  a 
mortgage  by  demise,  to  which  the  original  mortgagor,  who  was 
tenant  in  fee,  and  the  mortgagee,  were  parties,  recited  the  mort- 
gage deed;  held,  in  ejectment  by  the  executor  of  the  assignee 
of  the  mortgage,  that  this  recital  afforded  sufficient  evidence  of 
title  without  producing  the  mortgage  deed.*  If  a  third  party 
be  in  possession  as  tenant  to  the  mortgagor,  the  plaintiff  must 
show  a  determination  of  the  tenancy,  or  if  such  person  came 
in  subsequent  to  the  mortgage,  he  must  show  that  he  has  not 
been  acknowledged  by  the  mortgagee.®  If  the  tenant  has  a  legal 
•939  *title  to  the  premises,  the  plaintiff  cannot  recover,  tWough  his 
only  object  is  to  get  into  the  possession  of  the  rents  and  pro- 
fits.' It  must  appear  that  the  title  accrued  by  the  mortgagor's 
default  before  the  day  of  the  demise  laid  in  the  declaration.^ 


Executors  lo. — By  an  executor  or  administrator.']  When  ejectment 
^^to™*"  ^^  ^r<>"oht  by  an  executor  or  administrator,  he  must  prove  the 
mstrators.  ^gg^^^Q^jg  death,  produce  the  probate  of  the  will  or  letters  of 
administration,  or  the  book  of  the  ecclesiastical  court  wherein 
they  are  entered,  or  a  copy  of  the  entry  in  such  book,  or  a  cer- 
tificate of  administration  granted  by  such  court.'*  In  addition 
to  the  proof  of  the  title  of  the  deceased,  the  executor  may  re- 
cover on.  a  demise  laid  after  the  death  of  the  testator,  but  be- 
fore probate,  for  the  term  vests  in  him  from  the  death  of  the 
testator;*  and  the  same  rule  applies  to  an  administrator,  for 
the  administration  relates  back  to  the  intestate's  death.J 

Assignees  i  j. — By  assignees.]  When  ejectment  is  brought  by  the  as- 
TO  *to  and  ^^8"^^^  ^^  *  bankrupt,  they  must  prove  the  title  of  the  bank- 
iosolTents.  ^^^P^  ^^  *^®  premises,  and  their  own  right  to  sue  as  assignees, 

■  Doe  d.  James  v.  Brown,  5  B  &  A.  343.     (7  Eng.  C.  L.  83.) 

^  B.  N.  P.  104. 

«  Doe  d.  Fisher  v.  Giles,  5  Bing.  421.  (15  Eng.  C.  L.  485.)  Doe  d.  Roby  v. 
Maisey,  8  B.  &  C.  767.     (15  Eng.  C.  L.  335.)     See  antt,  877.  _ 

<  Doe  d.  Rogers  v.  Brook,  1  Har.  &  Well.  400.  3  Ad.  &  Ell.  M3.  (30  Eng.  C. 
L.  139.)  _ 

•  Thunder  d.  Weaver  v.  Belcher,  3  East,  449.  Kecch  v.  Hall,  1  Dong.  21.  See 
ante^  877. 

'  Doe  V.  Wharton,  8  T.  R.  2.  «  2  Stark.  Ev.  307. 

*  B.  N.  P.  946.    Davis  v.  Williams,  13  East,  232.    Elden  v.  Keddell,  8  East,  187. 
I  Com.  Dig.  Adm.  B.  10.    R.  o.  Stone,  6  T.  R.  295. 
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if  it  be  not  admitted  by  the  pleadings.*  The  assignees  of  an 
insolvent  debtor,  after  proving  the  title  of  the  insolvent,  need 
only  produce  a  copy  of  the  record  of  the  conveyance  and  as- 
signment to  themselves,  as  filed  in  the  insolvent  court;  but^ch 
copy  must  be  written  on  parchment,  and  have  the  certificate 
of  the  provisional  assignee  of  the  court  indorsed  thereon,  and 
be  sealed  with  the  seal  of  the  court.^  The  assignee  under  the 
compulsory  clause  in  the  lords'  act,  need  only  to  produce  the 
assignment  by  the  prisoner,  without  producing  the  previous 
notices;  at  all  events,  it  is  sufficint  if  the  rule  for  the  prisoner's 
discha%e  be  also  produced/ 

When  ejectment  is  brought  by  a  guardian  for  the  lands  of  an  Guaidians 
*infant;  il  by  a  guardian  in  socage,  he  must  prove  the  seisin  •940 
of  the  ancestor  and  the  heirship  of  the  ward,  and  that  the  ward 
was  under  the  age  of  fourteen  years  at  the  time  of  the  demise 
laid  in  the  declaration,  and  that  among  the  relations  to  whom 
the  inheritance  cannot  descend,  he  himself  is  the  next  of  blood 
to  such  ward.**  A  guardian  by  will  under  12  Car,  II,  c.  24,  s. 
8,  must  prove  his  appointment  imder  a  deed  or  the  will,  the 
title  of  the  injfant,  and  his  minority  at  the  time  of  the  demise.® 

12. — By  a  parson,']  In  ejectment  by  a  rector,  for  the  par- 
sonage-house, glebe,  or  tithes,  proof  of  his  admission,  institu- 
tion, and  induction  will  be  sufficient  without  showing  a  title  in 
the  patron/  If  the  presentation  be  by  parol,  it  may  be  proved 
by  a  person  who  heard  it,c^  if  by  a  letter  to  the  bishop,  the  letter 
itself  should  be  produced.^  It  is  not  necessary  for  the  plaintiff 
to  show,  until  the  contrary  is  proved,  that  he  has  subscribed  to 
the  thirty-nine  articles.**  The  induction  may  be  proved  by 
some  person  who  witnessed  the  ceremony,  or  by  the  indorse- 
ment on  the  mandate  of  the  ordinary  to  inditct,  or  by  the  return 
to  the  mandate,  if  any  has  been  made.'  The  letters  ,of  insti- 
tution reciting  the  cession  of  his  predecessor,  followed  by  in- 
duction, are  sufficient  evidence  of  the  cession^i 

13. — Ejectment  for  copyhold  landaS]  When  the  lord  of 
the  manor  brings  ejectment  for  a  forfeiture,  he  must  prove  the 
act  of  forfeiture,  that  he  was  lord  at  the  time  of  the  forfeiture 
committed,  and  that  the  tenant  had  been  admitted  on  the  rolls.'' 
When  the  action  is  brought  by  the  surrenderee  of  copyhold 
lands,  he  must  prove  the  surrender  to  his  use,  and  his  subse- 
quent admittance,  for  his  title  is  not  complete  before  admit- 


*  Adams,  306.    See  anU^  304.     6  G.  IV,  c.  16,  s.  90,  92. 
•»  7  G.  IV,  c.  67,  8.  19.     1  W.  IV,  c.  38,  s.  1. 

<  Doe  d.  Milboora  o.  Edgar,  2  Bing.  N.  C.  391.     1  Hodgfes,  431. 
'  2  Stark.  Ev.  297.    See  oti/e,  843.  •  Id.    Adams,  305. 

'  B.  N.  P.  165.    Snow  d.  Crawley  v.  Phillips,  1  Sid.  220. 
%  R.  r.  Eriswell,  3  T.  R.  723.     Co.  Litt.  120,  o. 

b  Powell  o.  Milburo,  3  Wils.  355.    2  Bl.  851.    Williams  v.  East  India  Company, 
3  East,  199. 

*  Chapman  «.  Beard,  3  Anstr.  946.  ^  Doe  d.  Kirby  v.  Carter,  R.  &  M.  237. 
k  B.  N.  P.  108.    Adams,  308. 
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tance;  but  after  admittance,  his  title  relates  bdck  to  the  time  of 
*941     ^'the  surrender;  and  provided  he  be  admitted  befort  the  trial, 
it  will  be  sufficient,  though  the  demise  be  laid  on  a  previous 
day.* 

A  devisee  in  remainder  need  only  prove  the  admittance  of 
the  tenant  for  life,  for  that  operates  as  the  admittance  of  him 
in  the  remainder.^  A  person  to  whom  an  original  grant  of 
copyhold  is  made,  is  tenant  before  admittance;^  so  is  the  grantee 
of  a  copyhold  in  reversion,**  The  lord  may  admit  a  copyhold 
tenant,  not  only  out  of  the  court  but  out  of  the  manor,  but  the 
steward  cannot  admit  out  of  the  manor.*  The  surrender  and 
admittance  may  be  proved  by  the  original  entries  on  the  court 
rolls  of  the  manor,  or  by  copies  thereof  properly  stamped,  with 
evidence  of  the  identity  of  the  parties  admitted;^  or,  if  thero  be 
no  entry  on  the  rolls,  by  collateral  evidence,  as  by  the  draft  of  the 
surrender  from  the  muniments  of  the  court,  and  the  testimony 
of  the  foreman  of  the  homage  jury  who  made  the  presentment. sr 

14. — Who  may  he  witnesses,']  The  tenant  in  possession  is 
not  a  competent  witness  to  support  his  landlord's  title,  for  he 
is  interested  in  the  event  of  the  suit;  as  he  may  be  liable  for 
the  mesne  profits,  and  also  to  be  turned  out  of  possession  iu 
case  of  a  verdict  against  the  landlord;^  nor  is  he  competent  to 
prove  that  he  and  not  the  defendant  is  really  the  tenant,  for  he 
might  be  ejected  from  his  lands  in  case  of  a  verdict  against 
such  defendant'  Where  a  witness  stated  that  the  claimant 
•  '  had  formerly  assigned  to  him  the  premises  for  a  particular 
purpose,  but  that  he  had  given  up  the  deed,  and  did  not  believe 
that  he  had  any  beneficial  interest  in  them,  he  was  held  to  be 
incompetentJ  But  the  acts  of  occupiers  during  their  occupa- 
tion are,  even  after  it  had  ceased,  evidence  against  the  parties 
•942  •under  ^hom  they  came  into  possession.^  So  are  the  decla- 
rations of  deceased  tenants  admissible  for  the  purpose  of  prov- 
ing that  any  particular  lands  formed  part  of  the  'estate  they 
occupied,  and  also  to  negative  adverse  possession.*  The 
mother  of  the  defendant  in  ^jectment,  who  claimed  as  heir  to 
his  father,  is  a  competent  witness  for  him,  though  the  effect  of 

*  Holdfast  V.  Clapham,  I  T.  R.  600.    See  ante^  843. 

^  Auncelme  v.  Auncelme,  Cro.  Jac.  31.    As  to  admittance  of  the  heir,  see  antt^  842. 
«  Doe  d.  Leach  v.  Whittaker,  6  B.  &  Ad.  409. 
'  Roe  d.  Cosh  v.  Loveless,  SB.  &  A.  453. 

*  Doe  V.  Whittaker,  wpra. 

'  d  Stark.  Ev.  241.    Doe  d.  Bennington  v.  Hall,  16  East,  308. 

>  Doe  d.  Priestly  «.  Calloway,  6  B.  &  B.  484. 

^  Doe  d.  Foster  v.  Williams,  Cowp.  631.  Doe  d.  Lewis  v.  Preece,  1  C.  &  J.  515. 
Bourne  0.  Turner,  1  Stra.  633. 

i  Doe  d.  Lewis  v.  Bingham,  4  B.  &  A.  672.  Doe'd.  Jones  9.  Wilde,  5  Taunton, 
183. 

i  Doe  d.  Scales  v.  Bragg,  R.  &  M.  87. 

*•  Doe  d.  Manton  o.  Austin,  9  Bing.  41. 

<  Davis  V.  Pierce,  3  T.  R.  53.  Outram  o.  Morewood,  5  T.  R.  131.  Doe  d.  Hu- 
man V.  Pettit,  5  B.  &  A.  233.  • 


BBC.  XT.]     or  THE  TBIAL,  JUDGMENT,  AKD  EXlSCITTIOir.  942 

her  testimony  be  to  prove  a  seisin  in  law  in  her  husband,  which 
voold  give  her  a  claim  to  dower.* 

An  heir  apparent  may  be  a  witness  concerning  the  title  of 
the  land,  because  his  fieirship  is  a  mere  contingency;  but  a  re- 
mainder-man cannot,  for  he  hath  a  present  estate  in  the  land; 
and  this  rule  extends  to  the  remainder-man  in  tail.^ 

An  executor  who  takes  a  pecuniary  interest  under  the  will 
b  a  competent  witness  to  support  it,  for  the  verdict  will  only 
have  the  effect  of  establishing  the  will  as  to  the  real  property.* 


SECTION  XV. 

OF  THE  TRIAL,  JUDGMENT,  AND  EXECUTION. 

If  the  defendant  does  not  appear  at  the  trial  and  confess 
lease,  entry,  &c.,  the  plaintiff  must  be  nonsuited,  unless  the 
action  be  at  the  suit  of  the  landlord  against  the  tenant,  in  which 
case  the  plaintiff  may  proceed  with  the  trial,  produce  the  con- 
sent rule,'  and  prove  that  the  tenant  or  his  attorney  has  been 
served  with  due  notice  of  the  trial;  after  which  he  may  go  into 
evidence  of  his  right  to  the  premises,  and  recover  the  amount 
of  mesne  profits  accruing  from  the  day  of  the  determination  of 
the  tenant's  interest  to  the  time  of  the  verdict.*  So  he  may 
proceed  for  the  mesne  profits,  in  case  of  the  appearance  of  the 
tenant  at  the  trial;  but  this  privilege  is  confined  to  cases  where 
the  relation  of  landlord  and  tenant  exists.^ 

*  When  the  plaintiff  is  nonsuited  in  consequence  of  the  defen-  *943 
dant's  refusal  to  appear  and  confess,  &c.,  the  cause  of  the  non- 
suit should  be  specially  indorsed  on  the  postea  in  order  to  en- 
title the  plaintiff  to  h^ve  his  costs  taxed,  and  allowed  on  the 
consent  rule;  and  also  to  enable  him  to  have  judgment  entered 
against  the  casual  ejector,  if  necessary.i^ 

The  1 1  Geo.  IV,  &  1  W.  IV,  c  70,  s.  38,  enacts,  « that  in  all  When  a 
cases  of  trials  of  ejectment  at  Nisi  Pritta,  when  a  verdict  shall  ^"^*  ^^ 
be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for  ??■•*•• 
want  of  the  defendant's  appearance  to  confess  lease,  entry,  or  h^hnm!^ 
ouster,  it  shall  be  lawful  for  the  judge  before  whom  the  cause  diately  is- 
shall  be  tried,  to  certify  his  opinion  on  the  back  of  the  record,  «ied* 
that  a  writ  of  possession  ought  to  issue  immediately,  and  upon 
such  certificate  a  writ  of  possession  may  be  issued  forthwith; 
and  the  costs  may  be  taxed,  and  judgment  signed  and  execu- 

*  Doe  d.  Nitingale  «.  Maisey,  1  B.  &  Ad.  439. 

^  Smith  V.  Blackham,  Salk.  283.    Doe  d.  Lord  Teynbam  v.  Tyler,  6  Bing.  391. 
«  Doe  d.  Wood  v.  Teage,  5  B.  &  C.  335. 

<  See  onU,  907.  •  1  G.  IV,  c.  87, 8.  S.    See  anU,  918. 

'  Id.    Adams,  331.    See  pott,  ai9.  '  Tamer  v.  Bamaby,  Salk.  350. 
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ted  at  the  usual  time  as  if  no  such  writ  had  issued;  provided 
that  such  writ,  instead  of  reciting  a  recovery  by  judgment  in 
the  common  form,  shiall  recite  shortly  that  the  cause  -came  on 
for  trial  at  Nisi  Frius,  at  such  a  time  and  place,  and  before 
such  a  judge,  (naming,  &c.;)  and  thereupon  the  said  judge  cer- 
tified his  opinion  that  a  writ  of  possession  ought  to  issue  im- 
mediately." 

It  has  been  held  under  this  statute  that  the  judge  has  no  dis- 
cretion as  to  the  time  at  which  the  plaintiff  shall  have  posses- 
sion; he  must  grant  a  certificate  to  enable  him  to  get  imme- 
diate possession,  or  let  the  case  take  its  regular  course.*  But  if 
the  plaintiff  be  nonsuited  on  account  of  the  non-appearance  of 
the  defendant,  the  judge  will  not  grant  a  certificate  without  an 
affidavit  of  the  circumstance.^    And  where  it  was  intimated  to 
the  judge  that  a  new  trial  would  be  moved  for,  ho  refused  to 
certify.*     Where,  in  ejectment  on  two  demises,  in  separate 
counts,  a  verdict  was  taken  for  the  plaintiff  on  one,  and  for  the 
defendant  on  another,  with  leave  to  move  to  enter  it  for  the 
plaintiff  on  a  point  of  law,  and  speedy  execution  was  given  to 
the  plaintiff;  it  was  held,  that  his  having  accordingly  issued 
*944    ^execution  on  the  first  count,  was  no  bar  to  his  also  having 
judgment  on  the  other.** 
Of  enter-        On  suing  out  a  writ  of  habere  facias  possessionem^  a  prse- 
iiigr  judg-   cipe  was  formerly  required  in  the  King's  Bench,  but  not  in  the 
"^^^^        Common  Pleas,  but  now,  by  a  general  rule  of  all  the  courts, 
this  writ  may  be  sued  out  without  lodging  a  praecipe  with  the 
officer  of  the  court,  and  without  having  it  signed  by  an  officer; 
but  it  shall  not  be  sealed  till  the  judgment  paper  or  poslea  shall 
be  seen  by  the  proper  officer.*(l) 
ITie  inte-       -gy  ^^g  judgment  in  ejectment,  the  plaintiff's  lessor  obtains 
q^iT^'by  possession  of  the  lands  recovered  by  the  verdict,  but  does  not 
die  jadg-    acquire  any  title  thereto j  except  such  as  he  previously  had.  If, 
menu        therefore,  he  have  a  freehold  interest  in  them,  he  is  in  as  a  free- 
holder; if  he  have  a  chattel  interest,  he  is  in  as  a  termor;  and 
if  he  have  no  title  at  all,  he  is  in  as  a  trespasser,  and  Kable  to 
account  for  the  profits  to  the  legal  owner,  without  any  re-entry 
on  his  part:'  the  verdict  in  the  ejectment  being  no  evidence  in 
a  subsequent  action,  even  between  the  same  parties.^ 

The  plaintiff  should  take  care  not  to  take  out  execution  for 


•  Doe  d.  Williamson  v.  Dawson,  4  C.  &  P.  689.     (19  Eng.  C.  L.  539.)    Doe  d. 
Packer  v.  Hilliard,  5  C.  &  P.  132.     (24  Eng.  C.  L.  244.) 

^  Doe  V,  Dawson,  tupra, 

•  Doe  d.  Cook  ».  Barrett,  Tidd,  N.  Prac.  628. 

d  Doe  d.  Bank  of  England  v.  Chambers,  4  Add.  &  Ell.  410.     (31  Eng.  C.  L.)    1 
H.  &  W.  749. 

•  R.  H.  2  W.  IV,  reg.  1,  sec.  75,  c.  16.    Tidd's  New  Prac.  629. 
'  Taylor  d.  Atkins  v,  Hordo,  1  Burr.  60. 

>  Clerke  v.  Rowell,  1  Mod.  10. 

(1)  (Where  there  arc  many  defendants  whose  possession  is  several,  judgment  should  be 
entered  against  each  separately.    Bayard  v.  CoUfaXt  4  Wash.  C.  C.  Rep.  38.    Jackson 
Andrews,  7  Wend.  152.) 
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more  than  he  had  a  right  to  recover;  if  he  does  tlie  court  wiQ 
set  it  right  in  a  summary  way.  As  where  in  ejectment  for 
fire-eighths  of  a  cottage,  the  sheriff  gave  possessionof  the  whole; 
held,  Uiat  the  tenant  should  be  restored  to  his  possession  of 
thiee-ek;faths  of  the  premises.*  It  is  now  the  practice  for  the 
plaintiff  to  give  the  sheriff  security  to  indemnify  him  from  the 
defendant,  and  then  for  the  sheriff  to  give  possession  of  what 
the  plaintiff  demands.^ 

If  a  party  who  recovers  in  ejectment  takes  possession  of  the 
premises  without  the  intervention  of  the  sheriff,  the  court  will 
award  a  writ  of  restitution.® 

The  plaintiff  having  judgment  to  recover  his  term  may  Smug  mi 
enter  without  suing  out  a  writ  of  execution;  for  where  the  land  «xectttioa. 
lecovered  is  certain,  he  may  enter  at  his  own  peril;  the  assist- 
ance  of  the  sheriff  is  only  to  preserve  the  peace.^    If  the  plain- 
tiff obtains  a  verdict  and  judgment  against  the  landlord,  exe- 
cution *may  be  issued  without  any  further  order  of  the  court    *945 
But  when  the  landlord  is  admitted  to  defend,  and  judgment  is 
entered  against  the  casual  ejector,  with  a  stay  of  execution 
until  a  ftmher  order,  the  plaintiff  cannot  take  out  execution 
without  having  moved  the  court  for  leave  to  do  so,  and  if  he 
sae  out  execution  without  leave,  the  court  will  set  it  aside  for 
irregularity;  the  rule  is,  in  tlie  first  instance,  only  a  rule  to 
show  cause.* 

The  sheriff  must  give  full  and  actual  possession;  if  he  meet  The  riie- 
with  any  obstruction  he  may  call  out  the  pofse  comiiatus  to  ".^  "■"■•[ 
assist  him.    If  the  recovery  be  of  a  house,  he  may  justify  break-  f^^ 
ing  open  the  door.    If  the  lessor  recover  several  messuages  in  ^on. 
the  possession  of  different  persons^  the  sheriff  must  go  to  each 
of  the  several  houses,  and  severally  deliver  possession  thereof, 
(which  is  done  by  turning  out  the  tenants,)  for  the  delivery  oi 
the  possession  of  one  messuage,  in  the  name  of  all,  is  not  a  good 
execution  of  the  writ;  since  the  possession  of  one  tenant  is  not 
the  possession  of  the  other.^    But  when  the  several  messuages 
are  in  the  possession  of  one  tenant  only,  it  is  sufficient  if  he 
give  possession  of  one  messuage  in  the  name  of  all.^    After 
possession  once  given  under  a  writ,  the  plaintiff  cannot  sue 
ont  another  writ  of  possession,  though  he  be  disturbed  by  the 
samedefendant,  and  though  the  sheriff  have  not  yet  returned 
the  former  writ.\l) 


*  Roe  d.  Saul  v.  Dawson,  3  Wils.  49.      ^  Adams,  342. 

*  Doe  d.  Stephens  v.  Loid,  MS.  Q.  B.  M.  T.  1837. 
'  Run.  494. 

*  Doe  d.  Lacy  9.  Bennett,  4  B.  C.  8S7.  (10  Bng.  C.  L.  466.)  Doe  d.  Roberts  «. 
Gibbg,  1  Chitty,  47.  (18  Eng.  C.  U  85.)  Doe  v.  Masters,  id.  233.  (18  Eng.  C. 
L.  70. 

'  Roll.  Ab.  886.  >  Semsyne's  Case,  5  Co.  91.    Adams,  343. 

^  Doe  d.  Pate  v.  Roe,  1  Taunt  56. 

(})  {United  8iaU9y.  SUumaker,  A  Wt^CCnep^W.    JbdNon  t.  flM«y,  11  W«i4 

189.) 
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If  the  lessor  neglect  to  sue  out  his  writ  of  possession  for  a 
year  and  a  day  after  judgment,  he  must  revive  the  judgment 
by  scire  facias  J  as  in  other  cases;  and  when  the  judgment  is 
against  the  casual  ejector,  the  tenant  must  be  joined  in  the 
writ  •  By  the  execution  of  the  writ  of  possession  growing  crops 
will  pass  to  the  lessor  of  the  plaintiff,  although  previously 
seized  under  ^.fi.fa.  against  the  tenant,  if  the  day  of  the  de- 
mise be  prior  to  the  issuing  of  such^.^a.,  for  they  cannot  be 
said  to  belong  to  the  tenant,  who  was  a  trespasser  from  the  day 
*946  of  the  *demise.**  Where  several  crops  were  taken  under  an 
habere  facias  possessionem^  issued  in  an  ejectment  brought 
against  a  tenant  for  holding  over,  the  court  refused  a  rule  for 
the  lessors  of  the  plaintiff  to  pay  over  the  value  of  them  to  the 
defendant  after  deducting  the  amount  of  rent  due.* 


SECTION  XVL 

COSTS. 

How  costs     When  the  action  is  undefended,  and  judgment  is  entered 
are  reco-    against  the  casual  ejector,  the  only  remedy  which  the  lessor  of 
^*'*^^     the  plaintiff  has  for  his  costs,  is  an  action  for  the  mesne  profits, 
in  which  they  are  recoverable  as  consequential  damages.  When 
the  tenant  appears  and  enters  into  the  consent  rule,  and  after- 
wards at  the  trial  refuses  to  confess,  he  is  liable,  upon  such  con- 
sent rule,  to  the  payment  of  costs,  and  an  attachment  may  be 
issued  against  him  if  he  refuse  or  neglect  to  pay  them.*   When 
the  tenant  appears,  and  there  is  a  verdict  and  judgment  against 
him,  execution  may  be  taken  out  thereon  for  the  costs,  as  in 
ordinary  cases.  If  there  be  several  defendants,  some  of  whom 
appear  at  the  trial  and  confess,  but  others  do  not  appear,  and  a 
verdict  is  found  against  those  who  do  appear,  each  defendant 
is  liable  for  the  whole  costs,  and  the  plaintiff's  lessor  may  tax 
them  ail  against  any  one  or  all  of  the  defendants  at  the  same 
time* 
Who  18         In  ejectment,  the  court  will  compel  the  real  defendant  to  pay 
liable  to     the  costs,  although  he  is  not  a  party  on  the  record/    There- 
pay  costs.  gjj.g  where  three  ejectments  were  brought  against  a  landlord 
and  his  two  tenants,  and  the  landlord  obtained  a  mle  for  the 


*  Withers  v.  Harris,  3  Lord  Rayra.  806. 

^  Hodffson  r.  Ga9coiffne,  5  B.  &  A.  88.    (7  Eng.  C.  L.  35.) 

«  Doe  d.  Upton  v.  \^therwicke,  3  Bing.  U.    (11  Eng.  C.  L.  8.)    10  Moore,  367. 

<  Adams,  334.  An  attachment  will  be  issued  for  not  paying  c^sts  in  pjectment  on 
the  master's  allocatur  after  judgment  as  in  case  of  nonsuit,  though  no  subpoenas  solras 
has  issued  against  the  nominal  plaintiff.  Doe  d.  Floyd  «.  Roe,  4  Tyr.  85.  8.  C.  nom. 
Doe  d. V,  Baker,  3  Dowl.  817.   Doe  d.  Fry  «•  Fry,  3  C.  &  M.  334.   3  Dowl.  365. 

•Id.    B.N.  P.35. 

'  Doe  d.  Masters  v.  Gray,  10  B.  &  C.  615,    (31  Eng.  C.  L.  138.) 
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consolidation  of  the  three  actions,  by  which  a  verdict  in  one 
*was  to  govern  the  others,  the  plaintiff  having  obtained  a    *947 
Terdict  against  one  of  the  tenants,  who  was  a  pauper,  the 
court  held,  that  the  landlord  was  liable  to  pay  the  costs  of  that 
ODe.* 

By  Reg.  Gen.  H.  T.  2  W.  IV,  reg.  74,  "  no  costs  sliall  be 
allowed  on  taxation  to  a  plaintiff  upon  any  counts  or  issues  on 
which  he  has  not  succeeded;  and  the  costs  of  all  issues  found 
for  the  defendant  &hall  be  deducted  from  the  plaintiff's  costa.'^ 
This  rule  extends  to  give  to  defendant  the  costs  of  an  issue 
found  for  him  on  a  demise  in  ejectment,  which  the  lessor  of  the 
plaintiff  abandoned  at  the  trial,  though  the  evidence  was  equal- 
ly applicable  to  the  demise  upon  which  he  succeeded.  It  is  • 
not  necessary  under  the  terms  of  the  rule,  that  the  costs  should 
becon&ned  exclusively  to  the  issue  found  for  the  defendant; 
but  the  question  of  amount  is  entirely  a  question  far  the  mas- 
ter, with  which  the  court  will  not  interfere.^  Where  there  was 
but  one  count,  and  the  lessor  of  the  plaintiff  recovered  juUg- 
pent  for  part  only  of  the  Itmds  claimed,  the  defendant  succeed- 
ing as  to  the  chief  question  in  dispute;  held,  that  the  defendant  ^ 
was  entitled  to  have  his  costs,  as  to  the  part  found  for  him,  set 
off  against  the  costs  of  the  lessor  of  the  plaintiff.* 

Where  twelve  defendants  entered  into  a  joint  consent  rule; 
shortly  before  the  trial,  by  a  judge's  order,  two  were  permitted 
to  withdraw  their  plea,  and  suffer  judgment  by  default.  At 
the  trial,  the  two  did  not  appear  when  called  on;  held,  that  the 
plaintiff  was  entitled  to  a  general  judgment  against  all  the  de- 
fendants, they  receiving  the  costs  of  that  defence  which^  as  to 
a  part  of  the  premises,  was  successful* 

When  a  verdict  is  found  for  the  defendant,  or  the  plaintiff  is 
nonsuited  for  any  other  cause  than  the  defendant's  not  confess- 
ing lease,  &c.,  the  defendant  must  tax  his  costs  on  the  poslea 
as  in  other  actions,  and  sue  out  a  ca.  sa.  or  a  fi.  fa,  for  the  same 
against  the  plaintiff,  and  if  upon  showing  this  writ  under  seal 
to  the  lessor,  serving  him  with  a  copy  of  the  consent  rule,  and 
*clemanding  the  costs,  the  lessor  do  not  pay  them,  the  court  *948 
^iU>  on  an  affidavit  of  the  facts,  grant  an  attachment  against 
hira.« 

When  there  are  several  defendants,  the  lessor  of  the  plaintiff 
W  his  election  to  pay  costs  to  which  defendant  he  pleases.^ 
If  the  plaintiff  proceeds  under  1  Geo.  IV,  c.  S7,  s,  1,  and  is 
tionsnited  on  the  merits,  or  has  a  verdict  pass  against  him,  the 
defendant  is  entitled  to  double  costs.« 


'Thmstoat  d.  Jones  v.  Shenton,  ti.  110.    (31  Enr.  C.  L.  35.) 
^^  Doe  d.  Smith  v.  Payne,  w  Webber,  1  Hanr.  &  WoU.  10.    1  Ad.  &  Ell.  448.    (29 
%.  C.  L.  139.)  ,4  N.  &  M.  381. 

'  Doe  d.  Errington  v.  Errington,  1  H.  &  W.  50S.    4  Dowl.  603. 

'  Doe  d.  Bishton  «.  Hughee,  1  Gale,  863.    2  C.  M.  &  R.  281. 

*  Adams,  337.  '  Jordan  «.  Harper,  Stran.  51G. 

» 1  G.  IV,  c.  87,  8.  6. 
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SECTION  xvn. 

WBIT  OF  ERROR. 

A  WRIT  of  error  cannot  be  brought  in  the  name  of  the  casual 
ejector,  and  if  the  defendant  refuse  at  the  trial  to  confess,  kc, 
he  will  be  precluded  from  bringing  error,  because  the  plaintiff 
will  then  be  nonsuited  as  to  him,  and  the  judgment  will  be  en- 
tered against  the  casual  ejector.* 

By  16  &  17  Car.  II,  c.  8,  s.  3,  no  execution  shall  be  stayed 
by  writ  of  error,  upon  any  judgment  after  verdict  in  ejectment, 
unless  the  plaintiff  in  error  shall  become  bound  in  a  reasonable 
sum^  to  pay  the  plaintiff  in  ejectment  all  such  costa,  damages, 
and  sums  of  money,  as  shall  be  awarded  to  such  plaintiff,  upon 
judgment  being  aflSrmed,  or  on  a  nonsuit,  or  discontinuance 
ha4>  Though  the  words  of  the  statute  seem  to  require  that  the 
plaintiff  in  error  should  be  personally  bound,  yet  by  a  reason- 
able construction  it  has  been  held  to  be  sufficient  iif  he  procure 
proper  sureties  to  enter  into  recognisance.® 

Although  the  sureties  may  be  examined  as  to  their  sufficien- 
cy, the  plaintiff  in  error  cannot;  and,  therefore,  where  the  les- 
sor of  the  plaintiff  swore,  that  the  defendant  was  insolvent,  and 
also  that  he  (the  lessor)  had  a  mortgage  upon  the  land  for  more 
*949  *than  it  was  worth,  the  court  still  held,  that  the  defendant's 
recognisance  was  sufficient  to  entitle  him  to  a  writ  of  error.^ 

Under  1  Geo.  IV,  c.  87,  s.  3,  the  defendant  must  give  two 
additional  sureties  on  bringing  error,  although  he  has  before 
given  two  sureties  on  commencing  the  action.® 

The  plaintiff  in  error  is  not  bound  to  giye  the  defendant  no- 
tice of  his  entering  into  the  recognisance  pursuant  to  16  &  17 
Car.  11.^  The  writ  of  error  does  not  operate  as  a  stay  of  pro- 
ceedings until  bail  is  put  in,  which  cannot  be  done  until  the 
plaintiff  has  taxed  his  costs;  for  until  then  the  amount  of  the 
penalty  of  the  recognisance  cannot  be  fixed.' 

Where  the  defendant  brought  a  writ  of  error  in  parliament, 
the  court  compelled  him  to  enter  into  a  rule  not  to  commit 
waste  or  destruction  during  the  pending  of  the  writ  of  error.^ 

As  the  plaintiff  in  ejectment  is  always  a  fictitious  person,  and 

*  Adams,  348.  By  II  G.  IV  &  1  W.  lY,  c  70,  s.  8,  all  writs  of  emr,  fiom  aay  o£ 
tlie  superior  courts,  are  to  be  retamable  only  in  the  Court  of  Rx*?hi^fif>r  Chamb«  in 
tbe  first  instance. 

**  This  reasonable  sum  is  donble  the  yeariy  valae,  and  doable  eosts  of  the  action. 
Raff.  Gen.  H.T.    3  W.  IV. 

•Keen  d.  Lord  Bjron  v.  Deardon,  8  East,  398. 
<  Thomas  v.  Goodftitle,  4  Burr.  3501. 

*  Doe  d.  Darrant  0.  Moore,  7  Bing.  134.    (30  Eng.  C.  L.  73.) 

'  Doe  d.  Webb  v.  Gonndry,  7  Taont.  427.    (3  Eng.  C.  L.  IH.) 
>  Doe  d.  Messiter  «.  Dinely,  4  Taunt.  389. 
^  Wharod  v.  Smart,  3  Bur.  1833. 
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as  the  demise^  term,  &c.,  may  be  laid  many  different  ways^the  When  a 
judgment  in  this  action  can  never  be  final,  for  it  cannot  be  made  ^^  ^ 
appear  that  the  second  ejectment  is  brought  upon  the  same  ^jj^ 
title  as  the  first    A  judgment  in  ejectment  is  not  admissible  in  gt^Q  i^ 
evidence  in  a  subsequent  action  even  between  the  same  par-  pwtj  from 
ties.  It  follows,  therefore,  that  the  unsuccessful  party,  whether  bringing 
plaintiff  or  defendant,  may  bring  a  new  action;  but  after  three  f"!^  ^ 
or  four  actions,  in  case  of  a  vexatious  prosecution  of  ejectment,  ^ 
the  court  of  Chancery  has  sometimes  interfered,  to  establish  the 
title  of  the  prevailing  party,  by  granting  a  perpetual  injunction 
restraining  the  other  party  uom  any  further  proceedings  in 
ejectment,* 


SECTION  XVnL 

TRESPASS  rOB  ME8N£  PROVITS. 

Thx  action  of  ejectment  being  a  Petitions  proceeding,  the 
plaintiff  is  entitled  to  nominal  damages  only;  for  the  real  dan^ 
age  *which  he  has  sustained  in  consequence  of  the  ioriiota  *950 
possession  of  the  defendant,  the  law  has  provided  another  re- 
medy^ by  an  action  of  trespass  vi  ei  artnis,  generally  termed 
an  itciion  for  meant  profits j  which  may  be  brought  by  the 
plaintiff!,  in  his  own  name,  or  in  that  of  the  nominal  lessee, 
against  the  tenant  in  possession;  it  is  however  usual,  and  in* 
deed  more  advantageous,  to  bring  the  action  in  the  name  of 
the  lessor  of  the  plaintiff,  as  he  may  then  upon  proper  proofs 
recover  damages  for  the  rents  and  profits  received  by  the  de- 
fendant anterior  to  the  day  of  the  demise  in  the  ejectment, 
which  cannot  be  done  in  an  action  at  the  suit  of  the  nominal  les- 
see>(l) 

A  joint  action  for  mesne  profits  may  be  supported  by  seve- 
ral lessors  of  a  plaintiff  in  ejectment,  after  a  recovery  therein; 
although  there  were  only  separate  demises  by  each.*  So  an 
action  for  mesne  profits  lies  where  one  tenant  in  common  re- 
covers against  another  in  ejectment  by  default' 

It  isyhowever,  doubtful  whether  the  action  can  be  maintained 

*  Barefoot  «•  Fry,  Bonb.  168.  Leighton  «.  Leighton,  1  P.  Wmi.  671.  Ewl  of 
Bath  9.  Sherwin,  Bro.  Cat.  Pari.  970. 

^  B.  N.  P.  87.  Adams,  389.  Though  it  was  formerly  doubted,  it  is  now  settleil, 
that  an  action  of  trespass  for  mesne  profits  (including  the  costs  of  Uie  ejectment)  may 
be  broaght  in  the  name  of  the  lessee  against  the  tenant  in  possession,  after  judgment 
by  default  as  well  as  after  judgment  upon  verdict.  Ashn  «•  Parkin,  S  Burr.  665. 
S  Lord  Kenyon,  276.    S.  P.    Gullirer  e.  Drinkwator,  %  T.  R.  S61. 

•  Chamier  «.  Llingon,  d  ChiUy,  410.    (18  Eng.  C.  L.  38S.) 
<  Goodtitle  v.  Tombs,  3  Wila.  168. 

(1)  (Lloyd  ▼.  iVbtirM,  3  Rawlo,  49.   J^rtet  ▼.  lan^,  1  Miles,  387.   H^rgan  ▼.  Vartcit,  8 
Wend.  587.) 
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against  a  tenant  for  the  holding  over  of  his  undertenants,  for  it 
should  be  brought  against  the  person  in  actual  possession  and 
trespassing.*  But  any  person  so  found  in  possession  after  a  re- 
covery ii^  ejectment  is  liable  to  the  action;  and  it  is  no  defence 
to  say  that  he  was  upon  the  premises  as  the  agent  and  under 
the  license  of  the  defendant  in  ejectment,  for  no  man  can  li- 
cense another  to  do  an  illegal  act^ 

The  action  for  mesne  profits  may  be  brought  pending  a  writ 
of  error  in  ejectment,  and  the  plaintiff  may  proceed  to  ascer- 
tain his  damages,  and  to  sign  his  judgment;  but  the  court  will 
stay  execution  until  the  writ  of  error  is  determined.® 
Deelara-        The  declaration  in  this  action  should  state  the  time  when  the 
tion.  ^defendant  ejected  the  plaintiff  out  of  the  premises,  and  the 

951    length  of  time  he  was  kept  out  of  possession,  otherwise  it  will 
be  bad  on  special  demurrer,  though  cured  by  verdict  or  judg- 
ment by  default*'    It  should  also  state  the  different  parcels  of 
land  from  which  the  profits  arose.    It  is  usual  to  adopt  the  de- 
scription of  the  premises  which  was  given  in  the  declaration 
in  the  ejectment.*'  In  the  statement  of  damages  the  costs  should 
be  included;  and  if  any  particular  waste  or  injury  was  done  to 
the  premises  by  the  defendant,  it  should  be  specially  stated.' 
Pleadings      The  general  issue  is  not  guilty;  under  this  plea  the  defend- 
ant cannot  give  in  evidence  that  the  plaintiff  accepted  the  rent 
of  the  premises  for  the  time  in  dispute,  and  agreed  to  waive  the 
costs  of  the  ejectment.^    As  the  damages  are  unliquidated, 
bankruptcy  is  no  answer  to  this  action,**  nor  can  a  discharge 
under  the  insolvent  debtors*  act  be  pleaded  in  bar.*    But  the 
statute  of  limitations  may  be  pleaded  to  a  demand  for  mesne 
profits  accruing  more  than  six  years  before  the  commencement 
of  the  action^ 
Evidence.      When  the  plaintiff  proceeds  only  for  the  recovery  of  mesne 
profits  accniing  subsequent  to  the  day  of  the  demise  in  the 
declaration,  it  is  sufficient  for  him  to  produce  the  judgment 
The  judg-  in   ejectment,  and  prove   the  value  of  the  profits.      It  was 
ment  in     formerly  considered  that  the  judgment  in  dectment  was  con- 
2^^^  elusive  evidence  of  the  plaintiff's  right  of  possession  at  the 
cAiMMeTi-  ^i™6  <>f  the  demi^  in  the  declaration.*^    But  in  a  recent  case, 
denee  of    where  the  declaration  was  in  the  ordinary  form,  and  the  de- 
tl^^plain-  fendant  pleaded,  that  as  to  all  trespasses  alleged  to  have  been 
tothe"^ committed  before  1834, the  plaintiff  had  no  title  to  the  posses- 
miaes,  un.  ^^  ^^  the  land  at  that  fime;  and  as  to  all  subsequent  tres- 

^  Borae  V.  Richardson,  4  Taant.  790. 

^  Girdlestone  v.  Porter,  Woodf.  L.  &  T.  673. 

«  3  Sell.  Prac.  236.    Adams,  384. 

^  Himns  v.  Highfield,  13  East,  407.    4  Ann.  e.  16. 

•  I  Ch.  PL  196.  '  Id,    Adams,  386. 

«  Doe  «.  Leo,  4  Tftnnt.  459.  ^  Goodtitle  «.  North,  Doug.  684. 

*  Lloyd  V.  Peel,  3  B.  &  A.  407.    (6  Eng.  C.  L.  339.) 
J  B.  N.  P.  88. 

k  Aslin  V.  Parkin,  3  Burr.  665.    B.  N.  P.  87.    And  see  Bird  v.  Randall,  3  Burr. 
1345.    Dodwell  v.  Gibbs,  3  0.  &  P.  615.    ^3  Eng.  C.  L.  389.) 
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passes,  he  paid  money  into  court,  and  denied  damages  ultra  lem  plaad- 
-that  sum;  at  the  trial  the  judgment  in  ejectment,  which  had  ^  ^X7*^ 
been  suffered  by  default,  was  produced  in  evidence.    The  re-  Lj^  '^ 
*cord  contained  two  demises,  one  in  1834,  and  one  at  an  earlier    pg^2 
period.    The  defendant  proposed  to  show  by  evidence  that  the 
title  of  the  plaintiff  did  not  accrue  before  1834;  but  the  judge 
rejected  the  evidence  on  the  ground  that  the  judgment  was 
conclusive  against  the  defendant    The  Court  of  Exchequer, 
however,  held  that  the  evidence  was  irresi&tible,  on  the  ground 
that  a  judgment  between  the  same  parties  was  not  conclusive 
unless  pleaded  as  an  estoppel,  such  being  the  general  rule  of 
law  since  the  decision  of  Vooth  v.  Winet,"  which  was  not  dis- 
tinguishable in  principle  from  the  present  case,    Mr.  Baron 
Bolland,  in  delivering  the  judgment  of  the  court,  said  that  the 
dicia  of  Lord  Mansfield,  in  Aslin  v.  Parkin,  and  in  Bird  v. 
Bardall  were  not  entitled  to  much  weight,  because  they  might 
be  explained  on  the  supposition  that  the  point  was  not  specific- 
ally presented  to  the  court.* 

In  case  of  judgment  by  default  against  the  casual  ejector,  no 
rule  having  been  entered  into,  the  plaintiff  must  also  produce 
the  writ  of  possession  executed,®  which  is  done  by  producing 
an  examined  copy  of  the  writ,  and  of  the  sheriff's  return. 
But  if  the  plaintiff  has  been  let  into  possession  by  the  de- 
fendant he  need  not  prove  the  execution  of  the  writ  of  pos- 
session.^ 

Where  the  premises  were  in  the  possession  of  a  tenant,  and 
there  was  judgment  in  ejectment  against  the  casual  ejector;  in 
an  action  against  the  landlord  for  the  mesne  profits  and  costs  of 
the  ejectment,  it  was  held  that  the  judgment  in  ejectment  was 
no  evidence  against  him,  without  proof  that  he  had  notice  of 
the  ejectment,  so  that  he  might  have  come  in  to  defend  it;  but 
a  subsequent  promise  by  him  to  pay  the  rent  and  costs  was 
held  to  amount  to  an  admission  that  he  was  liable  to  the 
action.® 

Judgment  in  ejectment  is  evidence  only  against  the  parties  When 
who  are  privy  thereto;  it  is  therefore  not  evidence  against  a  M(p^t 
•previous  occupier;'  nor  is  judgment  against  the  wife,  evidence  ^  ^f?*lj. 
against  the  husband,  for  the  wife's  confession  of  a  trespass  mLnible  * 
committed  by  her  cannot  be  evidence  to  affect  her  husband  in  an  in  evi- 
action  in  which  he  is  liable  for  the  damages  and  costs.^    But  it  denoe. 
is  evidence  against  a  person  who  comes  in  under  the  defendant    *9S3 
pending  the  judgment  in  the  ejectment.*  A  judgment  in  eject- 
ment on  the  several  demises  of  two,  will  be  evidence  in  an 
action  of  trespass  brought  by  them  jointly.^    The  consent  rule 


•  S  B.  &  A.  670. 

^  Doe  V.  Huddart,  8  C.  M.  &  R.  316.    1  Gale,  960. 

•  B.  N.  P.  87.  '  Galvert  tr.  HorseflUl,  4  Esp.  67. 

•  HaDter  «.  Britts,  3  Camp.  465.  '  B.  N.  P.  87. 
s  DeDn  V.  White,  7  T.  R.  113. 

k  Doe  d.  Whitcomb,  8  Bing.  46.    (SI  Eng.  C.  L.  S16.) 
1  Chamier  v.  Clingo,  5  M*  &  S.  64. 
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admits  the  possession  at  the  time  of  the  service  of  the  declara- 
tion in  ejectment:  but  if  the  plaintiff  intends  to  go  for  mesne 
profits,  antecedent  to  that  time,  he  must  give  distinct  evidence 
of  the  defendant's  possession/  and  also  give  evidence  of  his 
own  title.'* 
Damages  As  this  is  an  action  of  trespass  vi  et  armisj  the  jury  may 
and  costs,  give  such  damages  as  in  their  opinion  the  circumstances 
of  the  case  require.  If  the  ejectment  has  been  defended, 
the  taxed  costs  only,  and  not  the  extra  costs  are  recover- 
able.® In  one  case,  however,  the  court  allowed  the  plaintiff 
»  to  recover  the  full  costs  as  between  attorney  and  client,  of 
reversing  in  a  court  of  error  a  judgment  for  the  defendant  in 
the  ejectment,  although  they  were  costs  which  the  court  of 
error  had  no  power  to  allow.*  Where  the  defendant  has 
appeared  and  pleaded  in  ejectment,  the  costs  may  be  recovered 
though  they  have  not  been  taxed.® 

When  a  landlord  proceeds  against  his  tenant,  pursuant  to  the 
provisions  of  1  G.  IV,  c.  87,  we  have  seen' that  he  may  recover 
the  mesne  profits  in  the  action  of  ejectment,  accruing  due 
from  the  day  of  the  determination  of  the  tenancy,  until  the  day 
of  the  trial  or  a  preceding  day  to  be  specially  mentioned 
therein.  It  is,  however,  optional  with  him  to  adopt  that  mode 
of  proceeding,  or  to  bring  an  action  for  the  mesne  profits;  and 
♦954  *if  he  does  resort  to  the  former  mode,  he  will  not  thereby  be 
precluded  from  bringing  trespass  for  the  subsequent  profits;  for 
the  act  provides,  ^  that  nothing  therein  contained  shall  bar  the 
landlord  from  bringing  trespass  for  the  mesne  profits  which 
shall  accrue /rom  tke  verdict  or  the  day  so  specified^  down 
to  the  day  of  the  delivery  of  possession  of  the  premises 
recovered.*'* 

»  Dodwell  V.  Gibbs,  9  C.  &  P.  615.    (13  Eng.  C.  L.  389.) 
k  B.  N.  P.  87. 

*  Biook  V.  Bridges,  7  Moore,  471.    (17  Eng.  C.  L.  86.) 

*  '  Nowell  V.  Rooke,  7  B.  &  C.  404.    (14  Eng.  C.  L.  61.) 

•  Sjrmonds  v.  Page,  1  C.  ^  J.  39.  ^  MU^  918. 
« 1  G.  lY,  c.  87,  B.  3. 
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SECTION  I. 

WHO  MAT  BE  AK  EXECTTTOB. 

An  executor  is  a  person  to  whom  the  execution  of  a  last  will 
and  testament  of  personal  estate  is  by  the  testator's  appoint- 
ment confided;  and  all  persons  are  capable  of  being  executors 
who  are  capable  of  making  wills,  and  many  others  besides.* 
An  infant  may  be  an  executor,  how  young  soever  he  be,  and 
so  may  a  child  in  ventre  sa  mere,^    But  if  an  infant  be  ap-  Infant, 
pointed  sole  executor,  by  38  Geo.  III,c.  87,  s.  6,  he  is  altogether 
disqualified  from  exercising  his  office  during  his  minority,  and 
administration  eum  tesiamento  annexo  shall  be  granted  to  his 
guardian,  or  such  other  person  as  the  spiritual  *court  shall  think    •956 
fit,  until  such  in&nt  shall  attain  the  age  of  twenty-one.    This 
act  applies  only  where  an  infant  is  sole  executor,  for  if  there 
be  several  executors,  and  one  of  them  is  of  full  age,  he  may 
execute  the  will."    A  married  woman  may  be  an  executrix,  A  married 
bat  she  cannot  take  on  herself  the  office  without  the  consent  of  woman, 
her  husband.*' 

. < i 

*  9  B1.  Com.  503.  ^  Id.    Wentw.  Off.  Ex.  c.  18. 

*  Piffot  &  Gaseotgne's  Case,  Brownl.  46.    Foxwist  v.  Tremaine,  1  Mod.  47. 

<  Thrastoat  v.  Coppin,  9  BL  801.    Taylor  v.  Allen,  9  Atk.  91S.    3  Bac.  Ab.  tit 
Execotore,  A.  8. 
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Persons  attainted  and  outlawed  may  sue  as  executors,  be- 
Banlmipts  cause  they  sue  in  attire  droits  The  Elcclesiastical  Court  can- 
not refuse  to  grant  the  probate  of  a  will  to  an  insolvent  or  a 
bankrupt.^  But  the  Court  of  Chancery  will  restrain  an  insol- 
Alien.  vent  from  acting  as  executor,  and  appoint  a  receiver.*  An 
alien,^  or  corporation,  may  be  an  executor;®  but  idiots  and 
lunatics  are  incapable  of  being  executors  or  administrators/ 

When  there  is  a  sole  executor,  his  executor  represents  the 
testator;  but  if  the  first  executor  dies  intestate,  tiis  administra- 
tor is  not  such  representative;  but  an  administrator  de  bonis 
non  of  the  original  testator  must  be  appointed  by  the  ordinary.* 
If  the  first  executor  should  die  without  having  proved  the  will, 
the  executorship  is  determined,  and  an  administrator  cum  Us- 
tamento  annexo  must  be  appointed.^ 

If  there  are  several  executors,  the  interest  is  transmissible 

to  the  executor  of  the  surviving  executor  only,  unless  he  dies 

intestate,  in  which  case  an  administrator  dt  bonis  non  must  be 

appointed." 

An  execu-     The  person  nominated  executor  in  the  will  of  the  testator, 

tor  may     ♦may  refuse  to  accept  the  office  i    But  the  ordinary  may  sum- 

ac<^t  Uie  ^^^  ^^^^  person  before  him,  with  intent  to  prove  or  refuse 

office.        ^^^  testament,  within  any  time  which  he  may  think  proper,*^ 

*957    and  if  he  refuses,  administration  cum  iesiamenio  larmexo  will 

be  granted  to  another.^    The  refusal  must  be  by  some  act 

entered  or  recorded  in  the  spiritual  court;  but  if  the  executor 

sends  a  letter  to  the  ordinary,  by  which  he  renounces,  it  will 

be  sufficient.'°(l)    An  executor  cannot  in  part  refuse,  he  must 

refuse  entirely  or  not  at  all.°    If  a  sole  executor  renounces,  he 

cannot  afterwards  retract,  and  be  admitted  to  take  probate  as 

executor;  but  if  one  or  more  out  of  several  executors  prove 

the  will,  and  others  renounce,  those  who  renounced  it  may 

*  Hix  «•  Hamsoo,  3  Bulst  319.  Caroon's  Case,  Cro.  Car.  9«  Wins.  Ezecutora, 
119. 

^  R.  0.  Raines,  1  Lord  Raym.  361.  Hathomthwaite  v.  Rassell,  3  Atk.  137.  Hill 
V.  Mills,  1  Show.  393.     1  Salk.  36. 

*  Uterson  v»  Mair,  3  Yes.  Jun.  95.    Scott  0.  Becher,  4  Price,  346. 

*  Caroon's  Case,  Cro.  Car.  8.    Co.  LitU  139,  n. 
•Wms.  114.  '/(f.  131. 

s  Id.  133.  Com.  Dig.  tit.  Admin.  B.  6.  Wankford  v.  Wankford,  1  Salk.  308.  9 
Bl.  Com.  506.  Tingrey  9.  Brown,  1  B.  &  P.  310.  It  seems  that  where  a  testator's 
will  is  proTed  in  a  prerogative  court,  and  his  executor's  will  in  a  diocesan  court,  the 
executor  of  the  executor  is  not  the  personal  representatiTe  of  the  original  testator. 
Jemegan  v.  Baxter,  5  Simon.  568. 

^  Day  V.  Chatfield,  1  Vero.  300.  Hayton  v.  Wolfe,  Cro.  Jac.  614.  Isted  «.  Stan- 
ley, Dyer,  373. 

*  Wentw.  Off.  Ex.  315. 

i  By  Stat.  31  Hen.  VIII^  c.  5,  s.  8.  53  G.  HI,  c.  137. 
k  Swinb.  pt.  6,  s.  4.    Wms.  147.  >  Id. 

-broker  v.  Charter,  Cro.  Eliz.  33.  Wentw.  Off.  Ex.  88. 
>  Paule  V.  Moodie,  3  Roll.  133. 

(1)  (Any  writinif  which  shows  the  intention  of  the  executor  will  be  a  sufficient  renunciation, 
provided  it  be  filed  in  the  projier  office.    Com,  t.  Jtblter,  16  S.  &  R.  416.) 
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assnme  the  ezecntorship  after  the  death  of  their  co-executors 
who  took  out  probate,  though  those  who  renounced  had  never 
before  acted.*(l)  ^ 

Although  an  executor  may  accept  or  renounce  the  executor- 
ship at  his  option,  yet  if  he  once  administers,  or  intermeddles 
with  the  effects  of  the  testator,  the  ordinary  may  comperhim 
to  prove  the  will;^  and  if  he  administer,  and  omit  to  take  pro- 
bate within  six  months  after  the  death  of  the  deceased,  he  will 
forfeit  100/.,  and  10/.  per  cent,  on  the  duty.* 


SECTION  n. 

OV  AH  XXXGUTOB  DS  SON  TORT. 

If  any  person,  without  just  authority,  take  upon  himself  to  Whateon- 
act  as  executor,  by  intermeddling  with  the  goods  of  the  de-  "titotet  an 
ceased,  he  is  called  an  executor  of  his  own  wrong,  or  more  ^^^^ 
usually,  executor  de  son  tort;  and  he  is  liable  to  all  the  troubles  ^ 

of  an  executorship  without  any  of  the  profits  or  advantages.' 
*A  very  slight  circumstance  of  intermeddling  with  the  effects  *958 
of  the  deceased  will  make  a  person  executor  de  son  tort,  as 
milking  a  cow,  even  by  the  widow  of  the  deceased^  or  taking 
a  dog.^  So  if  a  man  kills  the  cattle,  or  disposes  of  the  goods,' 
or  takes  them  in  satisfaction  of  his  own  debt  or  legacy,^  or  ex- 
ercises any  right  in  respect  of  them,  by  taking  possession  of 
them  or  otherwise,  it  will  be  sufficient  to  constitute  him  execu- 
tor de  son  torl.^  Living  in  the  house,  and  carrying  on  the 
trade  of  the  deceased  as  a  victualler,  has  been  held  sufficient, 
where  the  person's  wife,  who  was  daughter  of  the  deceased, 


*  R.  9.  Simpson,  3  Burr.  1463.  Cottle  o.  Aldrich,  4  M.  &  S.  177.  Arnold  «.  Bleu- 
coe,  1  Cox,  426.    House  o.  Lord  Petre,  1  Saik.  311. 

^  Wickendea  v,  Thomas,  3  Brownl.  58.    Graysbrook  v.  Fox,  1  Plowd.  960.    Swinb. 
pt.  6,  s.  2. 
«  55  6.  m,  c.  184,  B.  37. 

*  2  Bl.  Com.  507.  Swinb.  pU  4,  s.  33.  Wms.  136.  The  law  knows  no  sneh  ap- 
pellation as  administrator  de  mm  tori.    Godolph.  pt.  3,  c.  8,  s.  3. 

*  Dyer,  166. 

'  Padget  V.  Priest,  3  T.  R.  97.    Swinb.  pt.  4,  s.  3. 
'  Wms.  137. 

^  Wentw.  Off.  Ex.  c.  14,  334.  Swinb.  pt.  4,  s.  33.  Read's  Case,  5  Co.  33,  b. 
Major  of  Norwich  o.  Johnson,  3  Ley.  35. 

(I)  (Thoof  h  before  s^raotinj^  the  letters  of  Administration,  eum  UtUmenU  annexa,  the  ete- 
eotors  ma  J  act  notwitfntsoding'  the  renunciation;  yet,  afier  they  are  granted,  it  is  incompetent 
to  them  to  resume  their  trust  during  the  life  time  of  tiie  administrators.  Ccm,  ▼.  MaUmr^  16 
S.  &  R.  416.  Where  there  are  several  executors,  and  one  renounces,  and  the  others  pro?e  the 
vill,  he  who  renounces  may  at  any  time  afterwards  come  in  and  administer.  Ex  parU  Thg» 
gart,  I  AshmeMl,  331.    GMOagher  v.  GuUagher,  6  Watts,  473.) 
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proved  the  will,  after  the  action  was  commenced^  and  she  and 
her  ^usband  were  in  the  house  before  the  death  of  the  testator.* 

To  make  a  man  liable  as  executor  de  son  tortj  it  is  not  es- 
sential that  the  dealing  with  the  chattels  of  the  deceased  should 
be  in  the  character  of  executor;  therefore,  where  a  party  had 
received  possession  of  goods  from  the  widow  of  a  deceas^  per- 
son, being  aware  at  the  time  that  they  were  the  property  of 
the  deceased;  held,  that  it  was  sufficiently  an  intermeddling  to 
make  him  liable  as  an  executor  de  son  torty  And  even  the 
possession  of  goods  which  the  defendant *had  received  from  the 
deceased  in  bis  lifetime,  under  a  colorable  sale,  may  be  suffi- 
cient to  charge  him  as  an  executor  de  son  iortJ^  So  if  the 
deceased  make  a  deed  of  gift,  or  bill  of  sale,  of  his  effects  to  A, 
in  fraud  of  his  creditors,  and  27.,  after  the  death  of  the  donor, 
disposes  of  those  goods,  it  is  sufficient  to  constitute  him  execu- 
cutor  de  son  toH,\\) 

•  But  if  the  will  be  proved,  or  administration  taken  out,  and  a 
stranger  takes  the  goods,  and  claiming  them  as  his  own,  uses 
and  disposes  of  them;  this  will  not  make  him  executor  de  son 
*959  *tort  in  construction  of  law,  because  he  is  liable  to  be  sued  as 
a  trespasser  by  the  rightful  executor.*  But  if  a  stranger  takes 
the  goods,  and  claiming  to  be  executor ^  pays  the  debts,  or  in- 
termeddles as  executor,  be  may  be  charged  as  executor  of  his 
own  wrong,  even  though  there  was  an  executor  regularly  ap- 
pointed.' 

Acts  of  kindness  or  charity  do  not  make  a  person  executor 
in  his  own  wrong,  as  directing  the  funeral  of  the  deceased, 
feeding  his  cattle,  repairing  his  houses,  or  finding  necessaries 
for  his  children.ir(2)  A  person  who  takes  possession  of  the 
effects  of  the  deceased  under  the  authority  of  the  rightftil  exe- 
cutor, cannot  be  charged  as  executor  de  son  tort.^  But  if  be 
continues  to  exercise  any  authority  upon  the  goods  after  the 
death  of  such  executor  he  is  chargeable  as  executor  de  son 
tort  J  though  he  act  under  the  advice  of  another  executor,  who 
has  not  proved  or  administered.' 

A  person  who  is  permitted  by  ah  executor  to  possess  himself 
of  part  of  the  assets  of  a  testator,  who  after  the  executor's 
death,  and  when  there  is  no  legal  personal  representative  either 

*  Hooper  «.  Summersett,  Wight  16.  ^  Seally  «.  Powis,  1  Harr.  &  WoU.  S. 
•Id. 

*  Edwards  «•  Harber,  9  T.  R.  687.  Hawea  v.  Leader,  Cro.  Jac.  971.  Wma.  139. 
By  the  43  Eiiz.  c.  8,  any  person  fraudulently  obtaining  any  goods  of  any  intestate,  or 
a  release  or  discharge  of  any  debt  that  belonged  to  the  intestate,  shall  be  deemed  an 
executor  of  his  own  wrong. 

*  Godolph.  pt.  3.  c.  8,  s.  3.    Wms.  139. 

*  Read's  Case,  5  Co.  34,  a.  Com.  Dig.  Adm.  (c.  1.)  But  in  Hall  v.  Elliott,  Peake, 
87,  Iiord  Kenyon  said,  that  it  was  impossible  there  should  be  a  lawful  executor  and 
an  executor  de  Mm  tort  at  the  same  time. 

s  Oodolph.  pt.  2.  s.  8.    Wms.  140.  ^  Hall  «.  Elliott,  supro, 

i  Cottle  r.  Aldrich,  4  M.  &  S.  175. 

(1)  (SHoekUm  ▼.  Wilson,  3  Penn.  S.  199.)         (9)  {OUnn  ▼.  AnicA,  9  Gill.  &  Johns.  493.) 
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of  the  testator  or  executor,  retains  the  assets  and  acts  in  exe- 
cution of  the  trusts  of  the  will,  is  not  an  executor  de  son  tori 
to  the  original  testator.* 

Where  •^.  had  pledged  goods  to  B.  for  a  debt;  J7.  died,  and 
the  parish  officers  took  the  goods  and  gave  them  to  •/.  the  car- 
penter who  made  the  coflSn  for  B.^  on  condition  of  his  paying 
A's  rent  and  the  funeral  expenses;  held,  that  by  taking  these 
goods,  the  parish  officers  became  executors  de  son  tori;  and 
that,  if  they  sold  the  goods  to  J.,  they  would  be  liable  to  •/?.  in 
trover^  because  sudi  a  sale  was  so  inconsistent  with  the  bail- 
ment as  to  revest  the  right  of  possession  in  «^.  But  if  the 
parish  officers  merely  relinquished  their  possession  and  let  J. 
take  possession,  this  would  not  make  the  parish  officers  liable 
*in  trover,  as  in  this  case,  a  mere  seizure  of  the  goods  by  a  *960 
stranger,  who  afterwards  relinquished  them,  would  not  be  a 
conversion.^ 

What  acts  make  a  person  liable  as  an  executor  de  sofi  tort, 
is  a  matter  of  law  for  the  court  to  decide;  but  it  is  for  the  jury 
to  say  whether  the  acts  be  sufficiently  proved.^  If  a  person 
sets  up  in  himself  a  colorable  title  to  the  goods  of  the  deceased 
it  is  sufficient  to  exempt  him  from  being  charged  as  executor 
de  son  tori,  although  he  be  not  able  to  establish  a  complete 
legal  title.*' 

An  executor  de  son  tort  renders  himself  liable,  not  only  Liability 
to  an  action  by  the  rightful  executor,  or  administrator,  but  of  "*  ?^ 
also  to  be  sued  as  executor  by  a  creditor  or  legatee  of  the  de-  ^^^l^ 
ceased.    If,  in  an  action  by  a  creditor,  he  pleads  ne  ungues 
executor,  and  it  be  found  against  him«  the  judgment  will  be 
de  bonis  tesiaioris,  et  si  non,  de  bonis  prqpriis^    But  if  he 
pleads  properly,  he  is  not  liable  beyond  the  extent  of  the  goods 
which  he  has  wrongfully  administered.  Under  a  plea  ofplene 
adminisiratniy  he  shall  not  be  charged  beyond  the  assets  which 
came  into  his  hands  ;^  and  in  support  of  this  plea,  he  may  give 
in  evidence  the  payments  by  himself  of  the  just  debts  of  the 
deceased  ;K(1)  or  that  he  has  delivered  the  assets  to  the  rightful 
executor  or  administrator  before  action  brought;^  but  such 
delivery  after  action  brought  would  not  be  sufficient.^ 

An  executor  de  son  tort  cannot,  as  against  a  creditor  of  the 
deceased,  retain  for  his  own  debts,  even  though  of  a  higher 


*  Tomlin  v.  Beck,  1  Russ.  &  Tar.  438. 

^  Samuel  v.  Morris,  6  C.  &  P.  620.    (25  Eng.  C.  L.  665.) 

*  Padget «.  Priest,  2  T.  R.  99.  '  FeBnings  v.  Jarrat,  1  Esp.  335. 

*  Wns.  141.    Bac.  Ab.  Execotors,  (B.  3.) 

'  1  Saoiid.  336,  b.    1  «WeDt  331.  <  Id.    1  Saand.  265.    Qyer,  166,  h. 

^  Moontford  v.  Gibson,  4  East,  453.  2  Bl.  Com.  506.  1  Went.  333.  Bac.  Ab. 
Execnton,  (B.  3,)  2. 

1  wfrwfi.  1  Salk.  313.  Padget  v.  Prieat,  2  T.  R.  97.  Per  Lord  Kenyoo,  in  Cnras 
e.  Vernon,  3  T.  R.  590. 

J IL  587.    Ai&rmed  in  Error,  2  H.  Bl.  18. 

(1)  (Oleim  ▼.  Anjlft,  2  C^L  4i(  Johuk  493.) 
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degree,  and  though  the  rightful  executor  or  administrator  has 
assented  to  such  retainer.*(l)    But  even  after  action  brought 
*961     by  *a  simple  contract  creditor,  he  may  pay  a  specialty  debt, 
and  plead  it  in  bar  of  the  action.^ 

If  an  executor  de  son  tori  be  sued  by  a  rightful  represent- 
ative, in  an  action  ex  delictoj  he  may,  under  the  general  issue, 
give  in  evidence,  in  mitigation  of  damages^  payments  made 
by  him  in  the  rightful  course  of  administration;  but  he  cannot 
plead  such  payments  in  bar  of  the  action;  and  though  the  pay- 
ments proved  to  have  been  made  by  him,  amount  to  the  full 
value  sought  to  be  recovered,  still  the  plaintiff  will  be  entitled 
to  nominal  damages.®(2)  But  such  payments  will  not  be 
allowed  in  damages  if  there  be  a  failure  of  assets,  as  the  lawful 
executor  would,  by  these  means,  be  deprived  of  his  right  of 
preferring  one  creditor  to  another  of  equal  rank,  or  of  giving 
himself  the  same  preference.*  And  where  an  executor  proved 
a  will,  and  the  probate  was  revoked  in  consequence  of  another 
executor  having  proved  a  subsequent  will,  and  the  first  execu- 
tor, with  a  knowledge  of  these  &cts,  sold  goods  of  the  testa- 
tor's; it  was  held  in  an  action  of  trover  by  the  rightful  executor, 
that  the  defendant  was  not  entitled  to  show,  in  mitigation  of 
damages,  that  he  had  administered  assets  to  the  amount.^ 

A  creditor  taking  goods  in  payment  from  an  executor  de 
son  tort  J  cannot  protect  himself  against  the  rightful  executor, 
although,  if  the  payment  be  just,  he  shall  be  recouped  in 
damages*' 

An  executor  de  son  tori  has  a  sufficient  title  to  maintain  an 
action  against  a  mere  wrong-doer  for  the  seizure  of  a  chattel.'^ 
If  he  hands  over  goods  on  which  the  deceased  iiad  a  lien,  it  is 
not  a  conversion.'  \ 

*962  *An  executor  de  son  tori  is  uniformly  declared  against  as  if 
he  were  lawful  executor,  though  the  party  died  intestate;  and 
he  may^be  joined  in  the  same  action  with  the  lawful  executor, 
though  not  with  the  lawful  administrator.^    And  if  the  hus- 

■  1  Went.  333.  Coulter's  Case,  5  Co.  30.  Cro.  Eliz.  630.  Curtis  v.  YemoD,  3 
T.  R.  587. 

^  Ozenham  v.  Clapp,  2  B.  &  Ad.  309.  (99  Eng.  C.  L.  84.)  But  if  he  afterwards, 
or  eren  pendente  Ute,  obtain  administration,  he  may  retain;  for  it  legalises  those  acts 
which  were  tortious  at  the  time.  1  Saund.  365.  Yet  it  has  been  held,  that  a  rightfal 
administrator  is  not  bound  by  an  agreement  made  bj  him  while  he  was  executor  de 
son  tort.    Doe  «.  Glenn,  1  Ad.  &  Ell.  49.     (28  Eng.  C.  L.  33.)    3  NeT.  &  M.  837. 

«  Bac.  Ab.  Exec.  (B.  3,)  2.  2  Bl.  Com.  508.  Greysbrook  o.  Fox,  Plow.  283. 
Anon.    12  Mod.  441.    Wms.  144. 

<  Went.  335.    Toller,  365.    9  Bl.  Com.  508. 

•  Woolley  V.  Clarke,  5  B.  &  A.  744.    (7  Bng.  C.  L.  249.) 

'  Mountford  v.  Gibson,  4  East,  441.     1  Saund.  265,  5th  Ed. 

s  Oughton  V.  Seppings,  1  B.  &  Ad.  241.  (20  Eng.  C.  L.  38.)  See  Husband  ff. 
Smith,  1  Ch.  PI.  151. 

k  Samuel  v.  Morris,  6  C.  &  P.  620.     (25  Eng.  C.  L.  565.) 

i  1  Naund.  265.    Com.  Dig.  Admin.  C.  3.    ToUer,  369. 

(1)  (Ace  Olenn  ▼.  Smi^^  evpra,) 

(2)  [Samm  ▼.  Saam,  4  Witts,  432.    OUnn  ▼.  SmUh,  2  Gill  Sl  Johns.  493.) 
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band  of  an  executrix,  after  her  death,  detain  part  of  the  goods 
of  a  testator,  he  may  be  sued  as  executor  de  son  tort^ 


SECTION  III. 

ADMINISTRATORS. 

Br  the  31  Ed.  Ill,  s.  1,  c.  11,  the  ordinary  shall  depute  the  Of  the 
next  and  most  lawfiJ  friends  of  the  dead  person  intestate  to  I^"^  • 
administer  bis  goods;  and  the  21  Hen.  VIII,  c.  5,,s.  3,  P^^"  JJ?  jniJ^ 
videsy  that  in  case  any  person  die  intestate,  or  that  the  execu- 
tors named  in  any  testament,  refuse  to  prove  it,  the  ordinary 
shall  grant  administration  ^  to  the  widow  of  the  deceased,  or 
to  the  next  of  kin,  or  to  both  as  by  the  discretion  of  the  same 
ordinary  shall  be  thought  good."  The  same  section  further 
provides,  **that  where  divers  persons,  equal  in  degree  of  kin- 
dred to  the  deceased,  claim  administration,  the  ordinary  shall 
be  at  liberty  to  accept  any  one  of  them." 

The  husband  has  a  right,  exclusively  of  all  others,  to  be  the 
administrator  of  his  wife,*(l)  even  though  the  marriage  be 
voidable,  unless  sentence  of  nullity  be  declared  before  her 
death;*  but  he  is  not  entitled  to  administration  if  the  marriage 
be  void,  ab  initio^  as  if  the  wife  be  of  unsound  mind.*  And 
in  case  the  husband  dies  without  taking  out  administration  to 
his  wife,  the  court  will  grant  administration  to  the  next  of  kin 
of  the  wife,  and  not  to  the  representatives  of  the  husband.* 
But  such  administrator  shall  be  considered  in  equity  as  trustee 
for  the  representatives  of  the  husband.' 

*A  widow  has  not  a  right  to  be  appointed  administratrix  to  'ges 
her  husband,  the  ordinary  has  bis  election  to  grant  it  to  her  or 
to  the  next  of  kin,  or  he  may  grant  it  to  them  both  jointly  ;s  or 
he  may  grant  it  to  her  as  to  part,  and  to  the  next  of  kin  as  to 
part>  If  a  wife  be  divorced  ii  mensa  et  thoro,  she  forfeits  her 
right  to  the  administration.' 

If  a  bastard,  who  is  nullius  filius  and  has  no  kindred,  dies 
intestate,  and  without  wife  or  child,  the  crown  is  entitled  to 


•  1  Ch.  m.  51.    Cro.  Eliz.  473. 

i>  Hamfrev  0.  Ballio,  1  Atk.  459.  Sir  George  Sand's  Case,  3  Salk.  33.  Elliott  v. 
Gan.  9  Phillim.  19.  Watt  9.  Watt,  3  Yes.  344.  R.  0.  Bettesworth,  3  Stra.  1111. 
39  Car.  II.  c.  3. 

«  Elliott  V.  Gurr,  3  Phillim.  19.  '  Browning  «.  Reane,  3  Phillim.  69. 

*  Reece  v.  Strafford,  1  Hagg.  347,  and  other  cases  cited  in  Wms.  344. 
'  Humfiey  v.  Bnllin,  1  Atk.  458.  >  Anon.  1  Stra.  535. 

k  Roll.  Ab.  tit.  Exec.  D.  PI.  908.    Fawtry  v.  Fawtry,  I  Salk.  36. 
1  Pettifer  v.  James,  Banbury,  16. 

(1)  (See  how  the  hoeband's  ri^ht  may  bo  affected  by  the  terms  of  the  marriage  settlement 
Ward  ▼.  Thampwm^  6  Gill  and  Johns.  349.) 
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administration,  subject  to  the  debts  of  the  intestate.*  But  the 
ptactice  in  such  cases  is,  to  transfer  the  claim  of  the  crown  by 
letters  patent;  and  the  ordinary  grants  administration  to  the 
appointee.^  If  the  ordinary  refuses  to  grant  administration  in 
case  of  intestacy,  pursuant  to  the  directions  of  the  statutes,  the 
court  of  King's  Bench,  will  compel  him  by  mandamus^  But 
where  the  ordinary  has  an  election,  the  court  will  not  compel 
him  to  grant  administration  to  any  particular  party,  so  as  to 
deprive  him  of  the  election,  but  they  will  oblige  him  to  grant  it 
to  some  party.*" 

If  none  of  the  next  of  kin  will  take  out  administration,  a  cre- 
ditor may  by  custom  do  it.*' 


SECTION  IV. 

ADMINISTRATION  CUM  TESTAMENTO  ANNEXO. 

When  and      If  the  deceased  makes  a  will  and  appoints  no  executor,  or  if 
to  whom    through  any  cause  an  executor  fails  to  act,  as  if  he  does  not 
adminis-    pjoyg  the  will,  or  if  after  having  proved  it  he  dies  intestate, 
ecMi  (eito-  "without  having  administered  the  goods  of  the  testator,  the  or- 
merUo  an-  dlnary  must  grant  an  administration  with  the  will  annexed.^ 
nexo  will    la  such  cases  as  are  not  within  the  statutes,  which  are  almost 
be  |ranted  •confined  to  cases  of  intestacy ,«f  the  court  have  a  discretion  in 
^^^    the  choice  of  an  administrator,  and  the  practice  is  to  elect  such 
of  the  claimants  as  has  the  greatest  interest  in  the  effects  of 
the  deceased.**    Hence,  in  all  cases  where  no  executor  is  ap- 
pointed, or  when  appointed  fails  to  represent  the  testator,  the 
residuary  legatee,  if  there  be  one,  is  preferred  to  the  next  of 
kin,  and  entitled  to  administration  with  the  will  annexed;  for 
he  is  the  testator's  choice,  and  if  there  be  several  entitled  to 
the  residue,  administration  may  be  granted  to  any  of  them/ 
But  if  the  residuary  legatee  declines,  it  is  usual  to  grant  admin* 
istration  to  the  next  of  kin,  if  he  has  any  interest^i^ 

*  Jones  9.  Goodchild,  3  P.  Wms.  33.    Megit  v.  JofanBon,  Doag.  548.    d  Bl.  Com. 
505. 

^  Maiming  «.  Knap,  I  Salk.  37. 

*  R.  V.  BettoBworth,  3  Stra.  891.    R.  v.  Hay,  1  61.  640.    R.  v.  HoTsley,  8  East, 
405. 

'  Awm.  Stra.  523,  cited  in  8  East,  406.        •  3  Bl.  Com.  505. 
'  lated  V.  Stanley,  Dyer,  373.    Hayton  9.  Wolfe,  Cro.  Jac.  614.    Day  «.  Chatfield, 
1  Vers.  800. 
s  See  atUe^  963. 
i>  Wetdrell  «.  Wright,  3  Phillim.  343.    And  see  1  Hagg.  341. 

*  Atkinson  v.  Barnard,  3  Phillim.  318.   Taylor  «.  Shore,  T.  Jones,  163.    Com.  Dig* 
Admin.  (B.  6J  Thomas  v.  Butler,  1  Vent  317.   3  Lev.  55.   1  Vent.  819.  Wms.  386. 

)  West  V.  Willhy,  3  Phillim.  381. 
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SECTION  V. 


ADMINISTRATION  DS  BONIS  VOV.  ^ 

ly  a  sole  executor  die  without  proving  the  will,  the  executor- 
ship is  not  transmissible  to  his  executor,  but  is  wholly  deter- 
minedy  and  the  ordinary  must  grant  administration  cum  testa- 
menio  annexo.  If  the  executor  dies  after  probate  intestate,  no 
interest  is  transmissible  to  his  own  administrator;  but  adminis- 
tration de  bonis  non  administratis  (that  is,  of  the  goods  of  the 
original  testator,  left  unadministered)  must  be  granted.*^!)  But 
if  he  dies  before  probate,  having  administered  part  of  tne  per- 
sonal estate  of  the  testator,  the  administration  shall  not  be  de 
bonis  non;  but  an  immediate  administration.^  If  one  of  seve- 
ral executors  dies,  before  or  after  probate,  no  interest  is  trans- 
missible to  his  own  executor,  but  the  whole  representation 
survives  to  his  companion.  Where  such  surviving  executor 
dies  after  probate,  having  made  a  will  appointing  his  own  exe- 
cutor, the  representation  of  the  original  testator  will  be  trans- 
mitted to  him.  In  every  case  where  a  sole  executor  or  a  sur- 
viving executor  dies  intestate  after  probate,  an  administration 
^de  bonis  non  will  be  granted.  So  upon  the  death  of  a  sole 
administrator,  or  of  a  surviving  administrator,  administration 
de  bonis  non  will  be  granted,  whether  such  administrator  dies 
testate  or  intestate/ 
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OF  LIMITED  ADMINISTRATIONS. 


PAOB 

1.  Administratimi  durante  mi- 

noie  state* 
2. • pendente  lite.  966 


PAOR 

3.  Administration  durante  ab- 
sentia.     •  •        967 


1. — Administration  durante  minore  aetate,"]    Besides  the  Who  may 
administrations  already  treated  of,  which  extend  to  the  whole  ^  admin- 


•  Bto.  Ab.  Admin.  PL  7.    Com.  Dig.  Admin.  (B.  6.)    2  Bl.  Com.  506. 
»  Salk.  305. 

«  3  Bac.  Ab.  tit.  Exec.  (6.)  S  Bl.  Com.  506.  An  administrator  de  honia  non  will 
be  the  only  repreaentatiTe  of  the  original  deceased  party. 

(1)  (An  administrator  de  home  non  can  claim  oothiog  but  the  foods  of  the  iotestate  remain, 
ing  in  specie  unconverted  and  nnchanged  at  the  time  of  the  death  of  the  original  administra- 
tor. Poite  ▼.  SmUh,  3  Rawle,  361.  Bank  of  Penna.  v.  Haldeman,  1  Penna.  R.  161.  KendaU 
▼.  Lee,  2  Penna.  482.  Hagthorp  ▼.  Hook's  Adm^  1  Gill  dt  Johns.  270.) 
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istrator      peTsonal  estate  of  the  deceased,  and  terminate  only  with  the 
duranu     yfe  ^f  ^jje  grantee,  it  is  competent  to  the  ordinary  to  grant  limU 
Mbrfe^his  '^^  administrations,  which  are  confined  to  a  particular  extent 
priTileges  of  time,  or  to  a  specified  subject  matter.    If  an  infant  be  ap- 
and  li&il-  pointed  sole  executor,  or  if  the  right  of  administration  devolves 
ities.         upon  him,  under  the  statute,  an  administration  dvranfe  minore 
wtaie  must  be  appointed.    Formerly  an  infant  executor  was 
considered  capable  of  the  office  on  arriving  at  the  age  of  seven- 
teen, but  now  by  the  38  Geo.  Ill,  c.  87,  s.  6,  after  reciting  that 
inconveniences  arose  from  granting  probate  to  infants  under 
the  age  of  twenty-one,  it  is  enacted,  "  that  where  an  infant  is 
sole  executor,  administration  with  the  will  annexed  shall  be 
granted  to  the  guardian  of  such  infant,  or  to  such  other  person 
as  the  spiritual  court  shall  think  fit,  until  such  infant  shall  have 
attained  the  age  of  twenty -one  years,  at  which  period,  and  not 
before,  probate  of  the  will  shall  be  granted  to  him.'' 

An  administrator  durante  minore  aetaie  may  not  only  bring 
actions  to  recover  debts  due  to  the  deceased,*  but  he  may  also 
bring  Jrover  for  the  goods,  because  he  has  more  than  the  bare 
custody  of  them,  for  he  has  the  property  itself  ;'•  and  though 
he  has  only  a  special  property  in  the  goods,  he  may  do  all  acts 
*966  *which  are  incumbent  on  an  executor  to  do,  and  which  are  for 
the  benefit  of  the  estate.®  He  may  sell  goods  for  the  payment 
of  debts;  he  may  assent  to  a  legacy,  and  receive  debts  due  to 
the  deceased.  He  may  also  sue  for  debts,  and  if  an  action  be 
brought  against  him,  and  the  administration  determine,  pend- 
ing such  action,  he  may  retain  assets  to  satisfy  the  debt  which 
is  attached  on  him  by  the  action.**  He  may  grant  leases.*  If 
an  administrator  durante  minore  sstate  brings  an  action,  he 
must  aver  in  the  declaration  that  the  infant  is  still  under  age.' 
But  the  defendant  can  take  advantage  of  the  omission  on  spe- 
.  cial  demurrer  only.K  If  an  action  be  brought  against  such  ad- 
ministrator, the  plaintiff  need  not  aver  that  the  infant  is  still 
under  age,  for  it  is  a  matter  more  properly  within  the  cogni- 
sance of  the  defendant.'' 

If  an  executor  durante  minore  atate  has  duly  administered 
•  the  assets,  and  paid  over  the  surplus  to  the  executor  of  full  age, 
he  may  show  this  matter  in  an  action  by  a  creditor,  under  a 
plea  ofplene  adminintravit}  But  if  he  has  committed  devas- 
tavit he  will  be  liable  to  creditors,  even  though  he  should  ob- 
tain a  release  from  the  infant  when  of  full  ageJ    He  cannot, 

*  Com.  Dig.  Admin.  (F.)    Piggot's  Case,  5  Co.  29,  a. 

0  Com.  Dig.  id.    Sethe  o.  Sethe,  Roll.  Ab.  Ex.  (F.)    Winiams,  305. 

*  Bae.  Ab.  Ex.  (B.  1.) 

*  Id.    Com.  Dig.  Admin.  (F^    Prinee'a  Case,  5  Co.  39.    Sparks  «.  Crof^  Comb. 
465.    Roskelly  v.  Godolpbin,  T.  Raym.  483. 

«  Bac.  Ab.  Leases,  (I,  7  }    Wma.  305-6. 

'  Piggy's  Case,  6  Co.  39,  a.    Walthal  a.  Aldricb,  Cro.  Jac.  590. 

s  Bac.  Ab.  Ex.  (B.  1.) 

^  Beat  a.  Simpson,  1  Lord  Raym.  409.    Canrer  a.  Hasilrig,  Hob.  351. 

*  Arum.  Freem.  150.    Wma.  306. 

iB.N.  P.  146.    Lawaon  a.  Ciofta,  1  Sia.  57. 
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hoveirer,  be  chained  for  waste,  as  execntor  de  son  iortj  after 
the  infant  haa  attained  twenty-one,  for  he  had  authority  to  ad- 
minister.* 

An  administrator  durante  minort  miate  of  the  execntor  of 
an  executor  is  the  representative  of  the  first  testator;  and  in  an 
action  by  the  creditor  of  the  original  testator,  such  an  adminis- 
trator is-properly  charged  as  the  administrator  of  the  second 
executor,  and  not  as  the  administrator  de  bonis  non  of  the  ori- 
ginal testator.^  ' 

3. — Administrator  pendente  liteJ]  When  a  suit  is  com- 
menced *in  ttie  ecclesiastical  court  concerning  an  executorship,  *967 
or  the  right  of  administration  to  an  intestate,  the  ordinary  may 
appoint  an  administrator  pendente  lite^  who  is  merely  an  offi- 
cer of  the  court,  and  holds  the  property  only  until  the  suit  ter- 
minates. Such  an  administrator  may  maintain  actions  for  the 
recovery  of  debts  due  to  the  deceased,*  but  his  authority  is  con- 
fined to  the  collection  of  effects,  he  cannot  vest  or  distribute 
them,^  and  when  the  suit  is  terminated,  he  must  pay  over  all 
he  has  received  in  the  character  of  administrator,  to  the  person 
pronounced  by  the  court  to  be  entitled.*(l) 

3. — ^Administrator  durante  absentia.']  If  the  executor 
named  in  the  will  or  the  next  of  kin  be  out  of  the  kingdom, 
the  ecclesiastical  courts  may,  before  probate  is  obtained  or  let- 
ters of  administration  taken  out,  grant  to  another  administra- 
tion during  his  absence,  but  it  must  be  an  absence  out  of  the 
realm  to  justify  such  an  appointment®  But  wfien  probate  was 
once  granted^  and  the  executor  had  gone  abroad,  the  courts 
did  not  feel  themselves  authorised  to  grant  new  administration 
on  the  ground  that  the  executor  had  left  the  kingdom;  a  de- 
fect in  the  authority  of  the  court  which  wa4  productive  of 
much  inconvenience;  to  remedy  which  the  statute  38  Geo.  Ill, 
c.  87,  after  reciting  the  inconvenience,  enacted,  "  that  if  at  the 
expiration  of  twelve  calendar  months  from  the  death  of  any 
testator,  the  executor  to  whom  probate  is  granted  shall  not 
reside  within  the  jurisdiction  of  the  courts,  a  creditcM:  or  next 
of  kin  may  obtain  a  special  administration  for  the  purpose  of 
being  made  a  party  to  a  bill  in  equity  to  be  exhibited  against 
him,  and  to  carry  the  decree  into  effect,  and  no  further.'*  By 
sec.  4,  the  court  of  equity  may  appoint  persons  to  collect  out- 
standing debts. 

*  Palmer  o.  Litherlaad,  Latch.  160. 

^  Anofu  Freem.  388.    Norton  v,  Moljneax,  Hob.  246. 

«  Walkerv.  Woo11a8ton,3P.  Wm8.576.   2  Stra.  914.   Knight  v.  Daplessid,  1  Ves. 
Sen.  335.    Ball  v.  Olirer.  3  Yes.  &  B.  97. 
'  Galilean  v.  Eirans,  1  Ball  U  Beaty,  193.    Adair  v.  Shaw,  1  Scho.  &  Lef.  354. 

*  Id,  355.    In  the  goods  of  Grayea,  1  Hagg.  313. 

'  Clare  v.  Hodges,  1  Lutw.  343.    Slater  v.  May,  3  Lord  Raym.  1071.    3  Salli.  IS. 

(1)  (Cdin.T.  Matur^  16  Serg.  &  R.  416.    EUmaker'a  Eaiate,  4  Wattf,  34.) 
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It  has  been  decided  Ihat  the  provisions  of  this  act  apply  only 
*968  to  cases  where  there  are  proceedings  in  Chancery^in  all  *other 
cases  the  spiritual  court  can  only  grant  administration  durante 
absefUia,  on  the  ground  that  there  is  no  legal  representative.' 
When  an  administrator  has  been  appointed  under  the  statute, 
if  the  executor  dies,  to  whom  the  probate  had  been  granted, 
the  administration,  notwithstaoduigy  continues  until  the  ap- 
pointment of  a  new  representative.^  In  an  action  by  a  person 
to  whom  administration  durante  absentia  is  granted,  the  de- 
claration must  aver  the  absence  of  the  executor  beyond  the 
seas  at  the  time  that  the  administration  was  granted^  and  Chat 
his  absence  continued/ 


SECTION  VH. 

OF  BONA  NOTABILIA. 

Of  probate      In  general,  the  will  of  the  testator  is  to  be  proved  before  the 
or  admin-  ordinary  of  the  diocese  in  which  he  resided,  and  if  all  his  goods 
is^uon     g^jjjj  chattels  be  within  the  same  jurisdiction,  a  probate  before 
Aere^re    ^^  ordinary,  or  an  administration  granted  by  him,  are  the  only 
bona  nota-  proper  ones.'    But  if  the  deceased  at  the  time  of  his  death  had 
Mia*         bona  notabilia  to  the  amount  of  five  pounds  within  some  other 
diocese  or  peculiar  than  that  in  wjiich  he  died,  then  the  will 
must  be  proved  before  the  metropolitan  of  the  province  by  way 
of  special  prerogative,  whence  the  courts  where  the  validity  of 
such  wills  is  tried,  and  the  offices  where  they  are  registered  are 
called  the  Prerogative  Courts,  and  the  Prerogative  offices  of 
Canterbury  and  York.*    Where  there  are  bona  notabilia  in 
one  diocese  of  Canterbury  and  one  of  York,  the  bishop  of  each 
diocese  must  grant  an  administration.  Where,  in  two  dioceses 
♦969     'of  each  province,  there  must  be  two  prerogative  administra- 
tions.' 

Where  a  canal  was  situated  in  the  provinces  of  Canterbury 
and  York,  but  the  office  for  transacting  the  business  of  the 
canal  was  in  the  former  province,  it  was  held  sufficient  to  prove 


*  Id  the  goods  of  Davies,  3  Hagp.  79«    Wms.  319, 

^  TajDton  «.  Hannay,  3  B.  &  P.  26.  •  Slater  «.  May,  S  Lord  Raym.  1071. 

<  d  Bl.  Com.  608. 

*  A  peculiar  is  a  district  exempt  from  the  jurisdiction  of  the  ordinary  of  the  diocese 
in  which  it  lies;  and  it  is  called  a  peculiar  because  it  is  excluded  from  the  common 
ordinary,  and  under  a  peculiar  and  special  ordinary  of  its  own.  2  Gibs.  Cod.  978. 
Denham  «.  Stephenson,  1  Salk.  41.  Parham  o.  Templer,  3  Phillim.  245.  And  such 
special  ordinaiy  is  empowered  to  grant  probate  and  administration  in  respect  of  the 
ffoods  ef  those  who  die  within  them  leaving  no  bona  notabilia  out  of  their  limits.  See 
farther  on  this  subject,  Wms.  166,  n. 

'2  Bl.  Com.  508.  <  Burston  v.  Ridley,  Salk.  39. 
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the  will  of  a  ^i^ebolder  in  the  Prerogative  Court  of  Canter- 
bury.* 

If  a  man  die  in  iiinerej  the  goods  which  he  has  about  him 
at  that  time  shall  not  cause  administration  to  be  taken  out  in 
the  prerogative  court;  birt  if  he  die  not  in  it  inert  in  a  diocese 
in  which  he  has  no  goods,  bnt  having  bona  nalabilia  in  ano- 
ther diocese,  it  will  be  sufficient  to  authorise  the  archbishop  to 
grant  probate."*  To  give  jurisdiction  to  the  prerogative  court, 
it  is  not  necessary  that  the  deceased  should  have  goods  to  the 
amount  of  five  pounds  in  each  of  the  several  dioceses  where- 
his  goods  are  dispersed;  it  is  sufficient  if  he  were  possessed  of 
goods  in  some  other  diocese  or  dioceses  or  jurisdictions,  alto- 
gether amounting  to  the  value  of  five  pounds,  besides  those  in 
the  diocese  wherein  he  died.*  Where  one  dies  possessed  of 
bona  notabilia  in  a  diocese,  and  also  in  a  peculiar  within  that 
diocese,  or  in  several  peculiars  within  the  same  diocese,  pro- 
bate shall  not  be  granted  by  the  bishop  of  the  diocese,  but  by 
the  metropolitan,  inasmuch  as  they  are  exempt  from  ordinary 
jurisdiction.^  But  where  one  dies  possessed  of  bona  notabilia 
in  the  diocese  of  an  archbishop  and  in  a  peculiar  within  the 
same  diocese,  there  must  be  two  probates  or  letters  of  adminis- 
tration, one  within  the  peculiar,  and  the  other  by  the  arch- 
bishop as  ordinary  of  the  diocese.® 

If  the  ordinary  grants  probate  or  letters  of  administration  Effeet  of 
where  the  deceased  had  bona  notabilia  in  different  dioceses  in  the  taking  out 
same  province,  they  are  absolutely  void;  but  if  the  archbishop  JJj^^^' 
grants  probate  or  letters  of  administration  where  the  'deceased  i^tioa  in 
had  not  bona  notabilia  in  diverse  dioceses,  they  are  not  void  a  wrong 
but  voidable  only.^    So,  if  there  be  bona  notabilia  in  a  pecu-    *970 
liar,  and  also  in  other  parts  of  the  diocese^  a  metropolitan  ad-  diocete 
ministration  is  not  void,  and  it  is  doubtful  whether  it  is  even  J^®" 
voidable.*    Where  administration  is  granted  hi  a  wrong  dio-  ^^  ^. 
cese  it  is  void,  but  where  granted  to  a  wrong  person  it  is  void-  ^'iiVi. 
able  only.^    Where  a  diocesan  probate  is  void,  under  the  cir- 
cumstances above  stated,  it  may  be  pleaded  in  bar  to  an  action 
by  such  executor  or  administrator,  ^'that  there  were  bona 
notabilia  in  diverse  dioceses,'*'  or  the  defendant  may  give 
that  matter  in  evidence  upon  a  plea  of  ne  ungues  executor ^ 
&c.,  for  it  confesses  and  avoids,  and  does  not  falsify  the  seal  of 
the  ordinary^    But  if  the  defence  be  that  the  contract  which 

•  Smith  V.  Stafford,  S  Wils.  C.  C.  166. 

^  1  Roll.  Ab.  209,  tiU  Ex.  «  Swinb.  jpt  6,  8.  II,  PI.  5. 

4  Anon.  1  Lev.  78.    Oiba.  Cod.  473.    Parbam  «•  TemiOer,  3  Pbillim.  947. 

•  1  Gib.  Cod.  473.  Price  v,  Simpson,  Cro.  Eliz.  719.  But  see  Lyaona  «•  Banow, 
9  Bing.  N.  C.  486,  (39  Eng.  C.  L.  403,)  jmm/,  970. 

'  R.  9.  Loggen,  1  Stra.  75.  Blackborough  v.  DaTis,  1  P.  Wms.  43.  Needham*s 
Cue,  8  Co.  135.    Prince's  Case,  5  Co.  30.    Swinb.  pt.  6,  s.  4.    Wms.  181. 

«  LysoDS  V.  Barrow,  3  Bing.  N.  C.  486.  (39  Eng.  C.  L.  403.)  1  Hodges,  390. 
See  Parham  o.  Templer,  3  Phillimore,  345.    Price  v.  Simpson,  Cro.  Eliz.  919. 

k  B.  N.  P.  141 .    S.  N.  P.  767,  n.  « 1  Saund.  375,  a. 

ild.    fi.  N.P.  143.    Noel  9.  Wells,  1  Ler.  836. 
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is  the  subject  of  the  action  did  not  pass  under  the  grant  by 
reason  of  the  defendant's  residence  out  of  the  diocese  at  the 
time  of  the  death  of  the  testator,  that  fact  must  be  specially 
»  pleaded.*  * 

Conunts-  It  may  be  observed  that  the  rule,  which  applies  to  bishops 
»"^«  with  respect  to  each  other,  does  not  affect  the  several  commis- 
saries of  the  same  bishop  among  themselves.  Their  probate  in 
the  court  of  the  archdeacon  of  Stidbury^  to  whom  the  bishop 
granted  full  power  to  prove  the  wills  of  all  persons  deceased 
within  the  archdeaconry,  was  held  good,  the  testator  having 
died  within  the  said  archdeaconry,  although  he  was  possessed 
of  a  term  of  years  in  lands  lying  within  another  archdeaconry 
in  the  same  diocese;  for  the  appointment  of  the  bishop,  as  it 
regarded  the  power  of  the  commissary  to  prove  wills,  armed 
him  with  episcopal  authority  for  that  purpose.  The  grant  of 
the  power  attracted  to  it  all  the  means  by  which  the  power 
could  be  exercised.  The  commissary  was  bishop  for  the  pur- 
pose of  proving  such  wills  as  he  was  authorised  by  the  grant  to 
prove.'* 
*971  *A  lease  for  years  of  the  value  of  five  pounds  shall  be 
What  are  deemed  bona  notibilia  where  the  land  lies  and  not  where  the 
tofio  note-  lease  is.*  So,  an  annuity  for  years  out  of  a  parsonage  shall  be 
inha,  deemed  bona  notibilia  where  the  parsonage  is  •*  Where  a 
canal  was  situate  in  both  provinces,  but  the  office  for  transact- 
ing the  business  of  it  was  in  that  of  Canterbury,  the  court  held 
that  the  probate  of  the  will  of  a  shareholder  in  the  province  of 
Canterbury  was  sufficient,  and  that  a  probate  in  York  was  un- 
necessary;* and  where  by  a  canal  act  shares  were  to  be  deemed 
personal  property  f  and  the  canal  passed  partly  through  the 
diocese  of  Worcester  and  partly  through  that  of  Lichfield  and 
Coventry,  the  transfers  of  ^ares  were  filed  at  the  office  of  the 
company  in  the  latter  diocese,  where  the  dividends  were  also 
paid  and  books  of  account  kept;  it  was  held,  that  for  the 
purposes  of  probate,  the  right  of  a  shareholder  might  be  con- 
sidered as  locally  situated  in  the  diocese  of  Lichfield  and 
Coventry,  and  that  a  probate  granted  by  the  ordinary  of  that 
diocese  was  sufficient^ 

Debts  owing  to  the  testator  are  considered  bona  notabilia^s 
well  as  goods  in  possession.'  Debts  by  specialty  are  bona 
nolabiliaj  not  at  the  place  where  the  testator  or  intestate  dies, 
but  at  the  place  where  the  securities  are  at  the  period  of 
his  death.^  Judgments,  statutes  or  recognisances  are  bona 
notabilia  at  the  place  where  they  are  acknowledged  or  record- 

•  Stokes  V.  Bate,  5  B.  &  C.  491.    (11  Enff.  C.  L.  98d.) 
^ R.  V.  YoDge«  bVL.UH.  119.  •Com.  Dig.  Admin.  (B.  4.) 

'  Dyer,  905,  a.  in  margin.  *  Smith  «.  Stafford,  S  Wils.  166. 

r  ExparU  Home,  7  B.  &  C.  639.    (14  Eng.  C.  L.  106.) 
'  Com.  Dig.  Admin.  (B.  4.)    Swinb.pt.  6,  8.  11. 

k  Lunn  0.  Dodson,  1  RolL  Ab.  908.    ^yron  9.  Byron,  Cro.  Eliz.  478.    1  Saand. 
374,  fi. 


SBC  Till.]      THS  IHTSBSST  09  AS  JULBCVTOMf  £TC.  971 

ed.*  But  simple  contract  d^bts,  sach  as  bills  of  exchange, 
^lebona  noiabi/ia  in  that  diocese  where  the  debtor  resides  at 
tbe  time  of  the  creditor's  death.^(l) 


•SECTION  vm.  •9JZ 

0?   THE    IKTI^RKST  WHICH    AN   EXECUTOR   OR   ADMINI8TRAT0B  ^ 
TAKES  US  THE  ESTATE  OF  THE  DECEASED. 

As  the  executor  derives  all  bis  interest  from  the  will  itself,  The  pro- 
the  property  of  the  deceased  vests  iii  him  from  the  moment  of  V^^ 

*  Adams  «•  Savrnffe,  Lord  Ri^m.  855.  1  Saund.  375,  n.  3  Dyer,  305,  a.  in  margin. 
Cm  0.  Horton,  1  Xntw.  401.    Carlisle  v.  Greenwood,  7  Mod.  15. 

M)yer,  306,  in  margin.  1  Roll.  Ab.  Ex.  H.  PL  4.  Shaw  v.  Storton,  Freem.  103. 
Teomans  o.  firadshaw.  Garth.  373.    Griffith  o.  Griffith,  Say,  83. 

(1)  (liCtten  testamentary  or  of  adminiatration  in  general  have  no  extraterritorial  operation, 
ud  thcrefiire  where  granted  in  one  of  the  United  States  give  no  authority  to  sue  or  adminiater 
xsets  in  another.  Glean  v.  Smith,  ^  Gill  &,  Johns.  493.  The  foreign  executor  or  adininis- 
tmtor  cannot  indorae  a  note  so  as  to  give  the  indorsee  a  ri^ht  to  sue  in  his  own  name.  Sieamt 
T'  AmiAMM,  5  GraenL  261.  Yet  wlwre  the  oaoae  of  action  has  accrued  to  the  foreign  e^- 
oUar  or  administrator  aAer^tbe  decease  of  his  testator  or  inteslate,  and  where  he  need  not  ane 
ia  his  representative  character,  bis  action  may  be  maintained.  Barrett  v.  Barrett,  8  Green* 
baf,  346.    Robi/iton  v.  CntndaU,  9  Wend.  425. 

It  has  been  held  in  PennsylTania  that  an  admimstrater  ia  not  ehorgeable  with  aasets  in 
another  stale.  MMaml  v.  Wirtmmn,  3  Penn.  R.  185.  See  MUler't  EataU,  3  Raw^  319. 
Yet  in  New  York  he  ia  bound  by  the  deciaiona  to  have  ancillary  admioiatratioo  taken  oot  in 
the  other  state,  and  the  aaseta  there  collected  and  administered.  ShuUz  v.  Puloa,  11  Wend. 
361.    3Patce,182. 

Vm  adminiatttttioo  gmnlod  in  the  place  where  the  deeeaaed  had  hia  deroieil  ia  tlie  prin- 
cipal admiDastration.  That,  in  any  other  state,  is  ancillary  or  aubordinato.  Funda  are  uaually 
collected,  end  tranamitted  to  the  principal  administrator  for  distribution.  It  ia  not  necesaary 
liowerer  that  this  ahoold  be  done,  aa  the  courts  in  the  country  where  tlie  property  ia  aitnated, 
having  joriadiotion  over  tho  same,  may  make  tbe  diatribotion  themselves,  having  regard  to 
the  la^  of  the  country  where  the  deceased  was  dpmiciled.  If  debts  are  doe  and  owing  in 
tbe  country  where  the  aubordinato  administration  is  taken  out,  they  will  not  tranamit  the 
faads,  or  make  distribution  until  those  debts  are  paid;  but  they  will  first  see  that  jnatioe  it 
^e  to  their  own  ciUiena,  and  then  either  remit  or  distribute,  as  cirenmataneea  may  require, 
to  the  eaae  of  an  insolvent  estate,  jnatice  reqnirea  titat  all  creditors  slmuld  be  treated  alike, 
tnd  not  that  the  creditora  in  one  state  should  receive  the  whole  amount  of  their  demanda,and 
fie  creditora  in  another  only  a  partial  dividend.  It  seems,  that  where  the  ancillary  adminie- 
tratioo  is  solvent,  and  the  principal  insolvent,  the  aorplua  ought  to  be  tranamitted:  but  that 
^  creditora  in  the  atate  of  the  ancillary  administration  will  be  allowed  to  exhaust  the  fhnd« 
without  reference  to  their  proportions  with  the  othcrji.  F^y  v.  Ac»t,  7  Vermont,  170.  See 
wme  American  aothoritiea  collected  in  3  Wheaton*s  Selwyn^s  N.  P.  (Ed.  of  1831,)  p.  4  and 
i»te  A,  to  which  add  Brodk  r.  Bkkley,  2  Rawle,  431.  Jsntsaa  v.  iUpgwd,  10  Pick.  77. 
Aracer  v.  5fMeii,  5  Gill  iL  Johna.  483. 

Upon  the  Vonfliet  uf  Lawt  generally  the  student  ia  referred  to  the  late  admirable  troetiao 
^Jndge  Story,  which  haa  already  become  a  book  of.referenae  and  authority  In  Weatminater 
^L  He  cannot  fail  however  to  ariae  from  ita  perusal  with  a  feeling  aease  of  the  unsettloi 
*^tfi  of  tho  law  upon  this  subject,  so  peculiarly  interesting  in  this  country.  I  think  it  much 
to  be  lamented  that  queetions  of  this  nature  have  not  been  referred  in  aome  way  to  tlie  nlti- 
^te  decision  of  a  auperior  tribunal,  which  might  sposk  with  the  voico  of  authority  to  the 
whole  Union,  anch  aa  the  Supreme  Court  of  the  United  Statca.) 
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Ye«t8  in  an  the  testator's  death.*    Thus,  where  the  demise  by  an  executor, 
executor    the  lessor  of  the  plaintiff  in  ejectment,  was  laid  two  years 
death  of    ^^^^^^  ^e  had  proved  the  will  under  which  he  claimed,  it  was 
the  teetar  ^^^^  good.^    But  aH  an  administrator  derives  his  title  from  the 
tor,butnot  ecclesiastical  court,  the  property  of  the  deceased  does  not  vest 
in  an  ad-    in  him  until  letters  of  administration  are  granted,  nor  does  any 
"""■^JJ"   right  of  action  accrue  to  him  before  that  period.    Therefore 
aZiSnia-    where  J9.  took  t>ut  letters  of  administration  under  a  will  by 
tration  ia    which  he  was  appointed  executor,  and  after  notice  of  a  subse- 
granted.     quent  will  sold  the  goods  of  the  testator;  it  was  held,  that 
the  rightful  executor,  in  an  action  of  trover,  was  enjitled  to 
recover  the  full  value  of  the  goods  sold,  and  that  t^.  was  not 
entitled  to  show,  in  mitigation  of  damages,  that  he  had  admi- 
nistered assets  to  that  amount.*    The  executor  before  probate 
may  do  almost  all  acts  which  are  incident  to  his  office.    He 
may  take  possession  of  the  testator's  goods  and  dispose  of 
them  at  his  discretion;  he  may  pay  legacies,  and  assent  to  a 
legacy,  and  such  assent  is  good  though  he  die  before  probate.' 
If  an  executor  releases  before  probate,  such  act  will  bind  him 
after  he  has  proved  the  will.*    But  if  a  man  releases  and  after- 
wards takes  out  letters  of  administration,  it  will  not  bar  him 
for  the  right  was  not  in  him  at  the  time  of  the  release.' 
An  exeeu-     But  he  cannot  maintain  an  action  before  probate,  except 
tor  cannot  where  he  has  actually  been  in  possession  of  the  property  which 
"***"ticm   ^  ^^^  subject  of  the  action;  when  he  sues*as  executor,  he  must 
before  pro-  *niake  profert  of  the  letters  testamentary,  otherwise  the  defend- 
bate.         ant  may  demur,'  and  though,  where  goods  be  taken  or  con- 
*973    verted  after  the  testator's  death,  the  executor  may  declare  on 
his  own  constructive  possession,  (since  the  property  in  the 
goods  draws  to  it  a  possession  in  law,"*)  notwithstanding  he  has 
never  had  actual  possession,  without  naming  himself  executor 
or  making  profert,  still  on  the  general  isdue  he  roust  show  his 
own  title  as  eicecutor  at  the  trial  by  producing  the  probate  in 
order  to  prove  his  constructive  possession.'    In  trover  for  a 
horse  and  gig,  claimed  by  the  plaintiff  as  vendee,  of  an  execu- 
tor; the  court  held,  that  as  it  appeared  that  the  executor  never 
had  a  clear  undisputed  possession,  it  was  necessary  to  produce 
the  probate  to  prove  his  title  under  the  will,  and  that  the  will 

•  Smith  V.  Willea,  1  T.  R.  480.  Wolley  v.  Clark,  6  B.  &  A.  744.  (7  Eng.  C.  L. 
949.)    Orayabrook  v.  Fox,  Plow.  381. 

^  Roe  V.  Summeraett,  S  Bl.  693. 

*  Woolley  V.  Clark,  5  B.  &  A.  745-6.  (7  Eoff.  C.  L.  349.)  Murray  «.  E.  L  Co. 
5  B.  &  A.  304.  (7  Enff.  C.  L.  66.)  Pratt  v.  Swayne,  8  B.  &  C.  386.  (16  Eng. 
0.L.S19.)  >         »  / 

*  '  Wankford  «.  Wankford,  1  Salk.  301.    Humfrey  v.  Ingledon,  1  P.  Wma.  753. 
Wills  9.  Rich,  3  Atk.  385. 

•Id. 

'  Barefoot  v.  Barefoot,  Palm.  411.    Harriaon'a  Case,  5  Co,  38,  6. 

t  Comber*B  ease,  1  P.  Wms.  760.  ^  3  Saund.  47. 

'  Hnnt  V.  Stevens,  3  Tkunt.  113. 
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itself  without  the  probate,  was  not  suflGicient  evidence  of  his 
title.* 

But  though  an  executor  cannot  maintain  an  action  before 
probate,  except  upon  his  own  actual  possession,  yet  he  may 
oommence  an  action,  and  arrest  a  debtor  to  the  estate  of  the 
testator,^  and  if  he  obtains*  probate  before  he  declares,  he 
may  proceed  with  the  action  previously  commenced.®  An 
executor  can  take  out  a  commission  of  bankrupt  before  pro- 
bate;*' and  on  the  other  hand,  if  he  administers  the  goods  of 
the  testator,  he  is  liable  to  be  sued  at  law  or  in  equity,  by  the 
creditors  of  the  deceased.® 

It  may  be  here  observed,  that  though  an  administrator 
derives  his  right  from  the  letters  of  administration,  yet,  for 
some  purposes  his  interest  relates  back  to  the  death  of  the 
intestate;  thus  he  may  have  an  action  of  trespass  or  trover 
for  the  goods  of  the  intestate,  taken  by  one  before  the  letters 
be  granted  to  him.'(l)  So  he  may  bring  actions  in  respect  of 
matters  affecting  leasehold,  subsequent  to  the  death  of  the  in- 
testate, and  he  will  be  liable  to  account  for  the  rents  and 
profits  *from  that  period;*  and  in  ejectment  by  an  administra-  *974 
tor,  the  demise  may  be  laid  on  a  day  after  the  intestate's  death 
but  before  administration  granted.^ 

Executors  and  administrators  so  entirely  represent  the  per-  Their  lia* 
sonal  estate  of  the  deceased,  that  they  are  liable  to  the  pay-  l>ili9  ^^ 
ment  of  all  his  debts,  covenants,  &c.,  to  the  extent  of  the  ^^ 
assets  which  come  into  their  hands;  but  where  no  default  is  in  ceased, 
them,  their  liability  on  account  of  the  deceased  does  not 
exceed  the  amount  of  the  assets>(2)  Each  executor  and  admi- 
nistrator has  the  entire  control  of  the  personal  estate  of  the 
deceased,  and  may  dispose  of  such  property,  and  release  and 
pay  debts  without  the  concurrence  of  his  co-executor  or  admi- 

nistrator.J(3) 

.  — • — • — 

^  Finney  v.  Pinnej,  8  B.  &  G.  335.    (15  Engr.  C.  L.  S30.) 
k  Martin  v.  Fuller,  Comb.  171.   Wankford  p.  Wankford,  1  Salk.  303.   Dancomb  v. 
Walter,  Skin.  87. 
<  Wills  V.  Rich,  3  Atk.  S85. 

*  Ex  parte  Paddy,  3  Madd.  341.  Rogers  9.  James,  7Tbnnt.  147.  (3  Eng.  C.  L.  53.) 

*  Wentworth,  86.    Plowd.  380. 

'  Anon.  Comb.  451.    3  Roll.  Ab.  399,  tit.  Relati.m,  (A.) 

f  R.  V.  Horsier,  8  East,  410.  ^  S.  N.  P.  708,  anUj  883. 

*  Went.  Off.  Ex.  c.  13.    1  Inst  309,  a.    8.  N.  P.  770. 

I  m.  771.    3  Yes.  367.    Pannell  v.  Fenn,  1  Roll.  Ab.  934.    Dyer,  33,  6,  in  margin. 

(1)  (And  need  not  declare  in  hb  representatiTe  character.  Valentine  v.  Jaekton^  9  Wend.  303.) 
(3)  (It  is  true  in  reg^ard  to  execatora  who  give  no  bonds,  and  to  trustees,  that  each  is  liable 
only  to  the  amount  which  came  to  his  hands.  Bat  on  a  joint  odmiDistration,  the  odininistra- 
tors  are  responsible  fi>r  each  other.  If  an  administrator  wishes  he  may  protect  himself  from 
sQch  liability,  b^  entering  into  a  separate  bond.  Boyd  v.  Boyd,  1  Watts,  365.  A  joint  receipt  is 
prima  facie  evidence  only  against  each  of  the  sii^ners  or  oo-eiecutors,  thot  he  received  the 
mooej;  and  if  he  wishes  to  avoid  the  consequent  liability,  it  will  lie  upon  him  to  prove  that 
it  was  not  received  by  him.  M*Nair*9  Appeal^  4  Rawie,  157.  When  one  executor  has  nsoney 
aetoolly  in  his  hands  and  pays  it  over  to  the  other,  he  is  generally  lioble.  Per  Huston,  J.,  in 
SUrreife  Apoeal^  3  Fenna.  R.  433.  See  Pefer  t.  Btverlf,  10  Peters,  533.) 
(3)  (One  or  two  adminiatratora  may  aabmit  a  matter  in  dispute  between  himself  in  right  af 
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They  are       Bat  the  interest  which  they  have  iu  the  property  of  the  de- 
merely      ceased,  is  not  absolute,  as  in  the  case  of  their  own  proper 
the^DTCK     goods;  they  have  iheir  estate  as  sudt,  in  autre  droiiy  merely 
peny.        under  trust  to  apply  it  for  the  payment  of  his  debts,  and  other 
legitimate   purposes*     Therefore,  if  the   executor  becomes 
bankrupt  the  goods  of  the  testator,  if  distingnialmble  from  the 
rest  of  the  executor's  property,  do  not  pass  under  the  com- 
mission.'*   Bat  where  a  person  entitled  to  take  out  adminis- 
tration neglected  to  do  so,  and  having  remained  in  possession 
of  the  goods  for  twelve  years,  became  a  bankrupt;  it  was  held, 
that  the  goods  passed  to  the  assignees  as  property  in  the  pos- 
session, order  and  disposition  of  the  bankrupt,  with  the  consent 
of  the  true  owner.® 

It  has  been  held,  that  the  goods  of  a  testator  in  the  hands  of 
his  executor,  cannot  be  seized  under  an  execution  against  the 
executor  in  his  own  right.^  But  where  an  executrix  used  the 
goods  of  her  testator  as  her  own,  and  having  married,  treated 
them  as  the  property  of  her  Imsband;  it  was  held,  that  it  was 
*975  not  'competent  to  her  to  object  to  the  goods  being  taken  in 
execution  for  her  husband's  debts.® 

As  no  man  can  bequeath  any  property  but  what  he  has  to 
his  own  use,  an  executor  cannot  bequeath  the  goods  of  his 
testator  to  a  legatee;^  yet,  generally  speaking,  he  may  in  his 
lifetime  dispose  of  and  alien  the  assets  of  the  testator,  and  the 
creditors  of  the  latter  catinot  follow  them,'  unless  there  be  col- 
lusion between  the  executor  and  the  transferree.'' 

By  1  Wm.  IV,  c.  40,  where  any  person  shall  die  after  1st 
of  September,  1830,  having  by  his  will,  or  any  codicil  thereto, 
appointed  executors,  such  executors  shall  be  deemed  by  courts 
of  equity  to  be  trustees  for  the  persons  (if  any)  who  would  be 
entitled  to  the  estate  under  the  statute  of  distributions,  in  re- 
spect of  any  residue  not  expressly  disposed  of,  unless  it  shall 
appear  by  the  will,  or  any  codicil  thereto,  that  the  executors 
were  intended  to  take  such  residue  beneficially. 

By  sec.  2,  it  is  not  to  affect  the  rights  of  executors  where 
there  is  not  any  person  entitled  to  the  residue  by  the  statute  of 
distributions. 


*  Pinchon*B  case,  9  Co.  88,  6.    2  Inst.  236.    Per  Ashhunt,  J.,  in  Fair  «.  Newman, 

4  T.  R.  645. 

^  Ladlow  V.  ProWning,  11  Mod.  138.  Viner  «.  Cadell,  3  Eftp.  88.  Per  Lord  Mans- 
ileld,  in  Howard  9.  Jeramett,  3  Bnrr.  1369. 

«  Fox  «.  Fisher,  3  B.  &  A.  135.    (5  Eng.  C.  L.  243.) 

'  Farr  o.  Newman,  4T.  R.  621,  (Boiler,  J.,  dmenHtnU^)  reoognised  by  Lord  Eldoo, 
inHif  *Leod  «.  Drummond,  17  Vee.  168. 

•  Quick  V.  Staines,  1  B.  &  P.  293.  '  Bransby  o.  Grantham,  2  Plowd.  525. 

I  Per  Lord  Mansfield,  in  Whale  v.  Booth,  4  T.  R.  625.  The  principle  is  that  the 
executor  or  administrator  in  many  instances  mu$t  sell  in  order  to  perform  his  dutv  in 
paving  debts,  &c.,  and  no  one  would  deal  with  him  if  liable  afterwards  to  be  called 
lojui  account*    IdL 

^  M'Leod  r.  Drammond,  17  Yes.  147.  353. 

his  intestate  and  another  to  reference,  and  the  award  will  bind  the  estate.   Ormtt  v.  Aitteai 

5  Wattei  540.) 
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1.  Payment  of  funeral  ei- 
penaes. 

8.  Of  the  Older  in  whteh  debts 
•l^nld  be  paid.         •        977 

3.  Of  the  eoneequenoee  of  not 
obsemng  the  rale  of  pri- 
ority in  the   payment  of 


PAOI 

debts.       .        .        .        981 

4.  Power  of  executor  to  ffiye  a 

piefenmee  among  cr^itora 
9i  equal  degiee.  989 

5.  Power  of  executor  to  retain 

for  hie  own  debt.      •        983 


1. — Paymenl  of  funeral  expenseM."]    It  is  the  duty  of  the  Allow- 
executor  to  bary  the  deceased  in  a  manner  suitable  to  the  es»  uee  for 
tate  which  he  leaves  behind  him;*  necessary  funeral  expenses  fi>«»«»l«- 
are  allowed  *previous  to  all  other  debts  and  charges;  but  if  the  l^y^^^  ^^^ 
executor  or  administrator  be  extravagant,  it  will  be  deemed  a  estate  of 
devastavit  or  waste  of  the  goods  of  the  deceased,  not  only  as  the  de- 
against  creditors,  but  even  as  it  respects  legatees  or  next  of  kin  c«»««d  is 
in  distribution.    In  strictness,  no  funeral  expenses  are  allowed  ^'"Jqlg*^'* 
in  the  case  of  an  insolvent  estate,  except  for  the  coffin,  ringing 
the  bell,  and  the  fees  of  the  parson,  clerk,  and  bearers,  but  not 
for  the  pall  or  ornaments;*  and  where  150/.  were  charged  for 
the  funeral  of  a  testator  who  was  in  debt,  the  court  refused  to 
allow  more  than  10/.;*  but  in  another  case,  where  60/.  were 
charged.  Lord  Hardwicke  said,  ^  at  /aw,  where  a  person  dies  in- 
solvent, the  rule  is,  that  no  more  shall  be  allowed  for  funeral 
expenses  than  is  necessary:  at  first,  40^.,  then  5/.,  and  at  last 
10/.;"  **  but,"  said  he,  "  the  court  is  not  bound  down  by  such 
strict  rules,  especially  when  a  testator  leaves  great  sums  in 
legacies,  (as  in  this  case,)  which  is  a  reasonable  ground  for  the 
executor  to  believe  that  the  estate  is  solvent;  and  as  the  testa- 
tor directed  his  corpse  to  be  buried  at  a  church  thirty  miles  from 
the  place  of  his  death,  I  am  of  opinion  that  60/.  is  not  too  much 
for  the  funeral  expense8.'**(l) 

In  Buller's  Nisi  Prius,  it  is  said  that  the  usual  method  is  to 
allow  5/.*    Where  the  deceased  was  a  small  tradesman,  10/. 


»  3  BL  Com.  508.  ^  Id.    Staekpole  v.  Staekpole,  4  Dowl.  397. 

*  Per  Holt,  C.  J.,  in  Shelly's  Case,  Salk.  396.  The  rale  as  against  a  creditor  is, 
that  no  more  shall  be  allowed  for  a  funeral  than  is  necessary.  Per  Bay  ley,  J.,  1  B. 
1^  Ad.  364.    (30  fiuj^.  C.  L«  383.) 

'  Jfum.  Comber.  343.  •  Stag  v.  Pnnter,  3  Atk.  119. 

'  B.  N.  P.  143.    See  also  Smith  v.  Davies,  S.  N.  P.  780. 

(I)  (Administnitors  are  entitled  to  a  moderote  aHowanoe  for  money  expended  in  proearlnjfp 
moorning  ibr  the  widow  and  children  of  the  deceased,  although  the  estate  is  insoNeut  W^otTt 
EtUOe^  1  Aahmead,  314.  Bat  it  is  a  devawtdmi,  if  the  administrator  giwea  any  of  the  personal 
wtate  to  support  the  widow  and  children,  at  least,  after  be  knows  tlra  estate  to  be  insolvent. 
BiUington's  Appeal,  3  Rawie,  48.  The  esUte  of  a  teststor  is  not  liable  for  the  funeral  expenses 
widow.    lMSttT.i&fidisr,3]Uwie,300.} 
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was  held  to  be  a  reasonable  allowance  to  the  executrix  for  fu- 
neral expenses,  as  against  a  creditor.*  But  in  a  late  case,  where 
79/.  were  expended  on  the  funeral  of  a  person  who  had  been 
a  captain  in  the  army,  and  who  at  the  time  of  his  death  was 
on  half  pay,  and  it  appeared  that  assets  to  the  amount  of  129/. 
had  come  into  the  hands  of  the  executrix;  on  an  issue  taken  on 
a  plea  of  plene  administravit^  the  court  held,  that  79/.  was  a 
larger  sum  than  ought  to  be  allowed  as  against  a  creditor. 
"  The  rule,'*  said  Mr.  Justice  Bayley, "  as  against  a  creditor  is, 
that  no  more  shall  be  allowed  for  a  funeral  than  is  necessary. 
•977  *In  considering  what  is  necessary,  regard  must  undoubtedly 
be  had  to  the  degree  and  condition  in  life  of  the  party."  His 
lordship  said  that  10/.,  (the  sum  mentioned  by  Lord  Hard- 
wicke)  was  at  the  present  day  less  than  what  reasonably  should 
be  allowed;  and  intimated  that  20/  was  a  proper  allowance  for 
the  funeral  under  the  drcumstances.^ 

Where  an  expensive  funeral  had  been  sanctioned  by  a  party 
who  subsequently  took  out  letters  of  administration  to  the 
effects  of  the  deceased;  held,  that  he  was  liable  in  the  capacity 
of  administrator,  for  the  expense.* 

Where  600/.  had  been  expended  on  the  funeral  of  t  man 
oi  great  estate  and  reputation  in  his  county,  the  court  allowed 
that  sum  as  a  debt  to  affect  the  trust  estate.*^    A  payment  of 
93/.  12«.  6rf.  for  mourning  rings,  distributed  among  the  rela- 
tions and  friends  of  the  deceased,  was  allowed  by  Lord  Eldon 
to  the  executor,  though  the  will  gave  no  directions  on  the  sub- 
ject, but  left  it  to  the  discretion  of  the  executors  ®    But  in  a  re- 
Moamini;  cent  case,  it  was  held  that  a  demand  for  mourning  furnished 
for  the  (a-  ^  ^^  widow  and  family  of  the  testator,  was  not  such  a  fune- 
Siowable.  ^^  expense  as  could  be  claimed  against  the  estate  by  the  exe- 
"  cutor  who  gave  the  order  for  it,  and  consequently  that  a  lega- 
tee who  had  not  received  his  legacy,  was  a  competent  witness 
for  the  executor  in  an  action  brought  against  him  for  the  reco- 
very of  such  demand.^ 

9. — Of  the  order  in  which  debts  should  be  paid.]  The  fune- 
ral expenses  are  to  be  allowed  out  of  the  estate  of  the  deceased 
before  any  other  claims  whatsoever,  next  to  which  the  expen- 
ses qf  proving  the  will  or  taking  out  administration  are  to  be 
allowed,'  including  the  costs  of  a  suit  in  equity,  which  are  con- 
sidered as  expenses  in  administering  the  estate."*  Then  he  must 
pay  the  debts  of  the  deceased,  and  in  doing  so,  he  should  be 
careful  to  observe  the  rules  of  priority,  for  if  he  pays  those  of 

•  ReeTM  9.  Ward,  2  Bing.  N.  C.  235.    (29  En«r.  C.  L.  316.)     1  Hodges,  30<K 

^  Hanoock  v.  Podmore,  1  B.  &  Ad.  260.    (20  Eng  C.  L.  382.)    And  see  Edward 
t.  Edwards,  2  C.  &  M.  612.   4  Tyr.  438. 
<  Offley  9«  Offley,  Pr»o.  Chanc.  261 
'  Lucy  V.  Waldrond,  3  Bing.  N.  C.  841.    (32  Eng.  C.  L.) 

*  Paice  V.  The  Archbishop  of  Canterbnry,  14  Yes.  364. 

'  Johnson  v.  Baker,  2  Canr.  &  P.  207.    (12  Eng.  C.  L.  92.) 

i  2  BL  Com.  511.  ^  Loomes  9.  Stotbaid,  1  Sim.  &  Stii.  461. 
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a  lower  degree,  first,  on  a  deficiency  of  assets,  be  must  answer 
for  those  of  a  higher  degree,  out  of  bis  own  estate.* 

Debts  due  to  the  crown  by  record  or  specialty,  claim  pre-  Crown 
cedence  *of  all  other  debts;  but  debts  due  to  the  king,  not  by  d«l>^* 
specialty,  or  which  are  not  of  record,  are  not  to  be  preferred  to    *^'^^ 
debts  due  to  the  subject  by  specialty;  such  as  money  owing  to 
the  crown  for  the  sale  of  minerals,  money  arising  from  the  sale 
of  estrays  within  the  manors  or  liberties  of  the  crown,  arrears 
of  rent  due  to  the  crown.^ 

Next  are  debts  which  are  entitled  to  a  preference  by  certain  Debts  en- 
statutes;  such  are  debts  for  letters  not  exceeding  5/.,  due  to  the  ^^^^  to  a 
post  office;*  debts  due  from  an  overseer  of  the  poor  by  virtue  P!^j2[SJS! 
of  his  office  ;"*  money,  efiects,  or  securities  belonging  to  a  friend*   ^ 
ly  society,  remaining  in  the  hands  of  any  of  its  officers  at  the 
time  of  his  death.*'    But  money  lent  to  an  officer,  or  supposed 
to  remain  in  his  hands  upon  giving  security,  has  been  held  not 
to  be  entitled  to  preference,  which  is  given  only  in  respect  of 
money  which  got  into  the  hands  of  officers  independent  of  con- 
tract.' 

Next  in  order  of  priority  are  debts  of  record,  as  judgments  Jadgment 
in  courts  of  record,  recognisances  and  statutes;  and  the  privi-  debu* 
lege  is  not  confined  to  the  courts  of  Westminster,  but  extends 
to  the  judgments  of  all  other  courts  of  record  having  power  by 
charter  to  hold  plea  of  debt  above  40«.s  But  a  judgment  by 
a  foreign  attachment  in  the  lord  mayor's  court  is  not  entitled  to 
that  privilege.^ 

The  4  &  5  W.  &  M.  c  20,  s.  3,  enacts,  ^<  that  no  judgment  Judg^ 
not  docketed  and  entered  in  the  books  kept  for  that  purpose,  ^^^J^^ 
according  to  that  act,  shall  afiect  any  lands  or  tenements  as  to      l^^^' 
purchasers  or  mortgagees,  or  have  any  preference  against  simple 
heirs,  executors,  or  administrators,  in  the  administration  of  the  contract 
efiects  of  the  deceased."  It  has  been  held,  that  a  judgment  not  debts, 
docketed  pursuant  to  the  provisions  of  this  statute,  is  to  be 
con»dered  only  as  simple  contract  debt  in  the  administration  of 
the  estates  of  the  deceased;'  and  if  an  heir  or  an  executor 
^should  plead  to  an  action  on  a  bond  or  simple  contract,  an  out-    *979 
standing  judgment,  the  plaintiff  may  reply  that  it  was  not  dock- 
eted according  to  the  provisions  of  this  statute^    This  statute 
is  in  its  terms  confined  to  the  courts  of  Westminster;  a  judg- 
ment against  the  executor  or  administrator  himself  is  not  to  be 
considered  of  an  equal  degree  with  those  which  are  recovered 
against  the  deceased^    A  creditor  who  has  obtained  a  judg- 


•2  fil.  Com.  511. 

^  Com.  Dig.  Admin.  C.  S.    Bac.  Ab.  tit.  Exec.  (L.  9.)    Went.  263.    Eiby  v. 
Erby,  1  Salk.  80. 

•  Stat.  9  Anne,  c.  10.  s.  30.    3  BL  Com.  511. 

'  17  G.  II,  c.  38,  8.  3.  •  33  G.  Ill,  c.  54,  8. 10. 

'  Ex  parte  Stamford  Society,  15  Ves.  380. 

>  Went.  Off.  Ex.  371.  ^  Holt  v.  Murray,  1  Sim.  485. 

•  Hickey  o.  Hayter,  6  T.  R.  384.    Landon  v.  Ferguson,  3  Ross.  349. 
J  Steel  V.  Rorke.  1  B.  &  P.  307.    3  Saund.  9. 

k  Went*  Off.  Ex.  370. 
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laent  against  the  exmutor,  has  no  priority  except  with  regard 
to  debts  of  equal  degree  with  that  upon  which  he  has  obtained 
judgment.*  Therefore,  the  executor  may  plead  in  bar  to  an 
action  by  a  simple  contract  creditor,  that  there  is  a  judgment 
unsatisfied  which  another  simple  contract  creditor  has  obtained 
against  the  executor,  and  that  it  will  exhaust  the  assets  to  sa- 
tisfy that  judgment;  but  such  a  plea  is  not  allowable  in  an  ac- 
tion by  a  creditor  of  a  superior  degree,  as  upon  a  bond  of  which 
the  executor  had  notice,  or  a  judgment  which  has  been  dock- 
eted.^ If  a  judgment  be  satisfied,  and  is  only  kept  on  foot  to 
wrong  other  creditors;  or  if  there  be  a  defeasance  of  the  judg- 
ment yet  in  force,  then  the  judgment  will  not  avail  to  keep  off 
other  creditors  from  their  debts.*  Between  one  judgment  and 
another,  precedency  or  priority  of  time  is  not  material;  he 
who  first  sneth  the  executor  shall  be  preferred ;  and  before  exe- 
cution sued,  the  executor  may  pay  whom  he  will  first.*'  A 
judgment  against  the  testator,  on  a  debt  by  simple  contract,  is 
of  the  same  nature  as  a  judgment  on  a  specialty.*' 

A  judgment  in  a  foreign  court  is  considered  as  a  debt  by 
simple  contract ;'(!)  but  a  decree  in  a  court  of  equity  is  equal 
to  a  judgment  in  a  court  of  law.s 

Xecogniaanee^  and  statutes  rank  next  after  judgments  and 
decrees.  A  recognisance  is  an  obligation  of  record,  entered 
into  before  a  court  of  record  or  a  magistrate,  to  do  a  particular 
act,  *such  as  to  keep  the  peace,  appear  at  the  assizes,  pay  a 
debt,  &c.  A  recognisance  is  not  of  record  until  it  is  enrolled,** 
and  will  not  be  entitled  to  precedence  over  specialty  debts, 
before  enrolment.*  The  statutes  are,  statute  merchant  and 
statute  staple. 

Debts  by  specialty,  as  bonds,  covenants  and  other  instruments 
under  seal,  rank  next  in  precedence  in  the  order  of  payment. 
Debt  for  rent,  whether  reserved  by  lease  in  writing,  or  by  parol 
ranks  in  the  same  degree  as  a  debt  by  specialty  ;i  nor  is  the 
nature  of  the  debt  changed  by  the  determination  of  the  lease; 
for  the  contract  remains  in  the  realty,  though  the  right  of  dis- 
tress be  gone.i^ 

If  the  deceased  was  bound  in  a  joint  and  several  obligation, 
his  executor  or  administrator  may  pay  it  out  of  the  estate, 


*  Ashley  v,  Poeoek,  3  Atk.  306. 

^  Wms.  OSS.  *  Went.  Ofi:  Ex.  968. 

*  Id.  •  Toller,  964. 

'  Dapleix  v,  De  Roven,  3  Yes.  540.     Walker  v.  Witter,  Doag.  1. 

*  Shafto  9.  Powel,  3  Lev.  355.    Astley  v.  Fowls,  I  Yes.  Sea.  496.    3  P.  Wms. 
401,  n.  (Pj)    Peploe  «.  Swinbum,  Banb.  48. 

k  3  Bl.  Cfom.  341.  »  Glynn  v.  Thorpe,  1  B.  &  A.  156. 

J  Bothomly  o.  Fairfax,  1  P.  Wms.  334. 

k  Thompson  v,  Thompson,  9  Price,  471.    PhiUips  «.  Lee,  Freem.  36S.    Com.  Di^. 
Admin.  (C.  3.)    Gage  v.  Acton,  Lord  Raym.  515.     Carth.  511.     1  Salk.  335. 
1  Nevrport  v.  Godfrey,  3  Ley.  256. 

(t)  (Tbw  mle  Imp  been  dceiHed  to  hold  rood  between  the  different  SUtee  of  the  Uoioo. 
BrengU  t.  itCUUan,  7  Gill  Sl  Johns.  434.) 
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and  {dead  the  fmyment  to  other  actions  on  debts  of  eqnal  de- 
gree, or  its  being  outstanding  to  actions  on  simple  contracts.* 
Bat  if  he  be  bound  in  ^  joint  obligation  only,  it  is  otherwise; 
for  his  representatives  are  not  liable  to  pay  it,  the  obligation  de- 
Tolving  'on  the  surviving  obligor.^  Voluntary  bonds  shall  be 
postponed  to  simple  contract  debts  bond  fide  contracted,  but 
preferred  to  legacies.*  If  an  executor  or  administrator  pay  a 
bond  tainted  with  usury,  or  a  bond  ex  turpi  catud^  it  will  be 
considered  a  devastavit,  not  only  as  against  creditors,  but  as 
against  legatees.'  A  debt  by  bond  takes  precedence  of  debts 
by  simple  contract,  though  the  bond  be  not  yet  due;  for  the 
obligation  is  the  present  duty,  and  the  condition  is  but  a  defea- 
sance of  it.*  So  that  the  executor  may  plead  to  an  action  on 
a  ^simple  contract  by  his  testator,  that  the  testator  entered  into  *98l 
a  bond  pajrable  at  a  future  day,  and  it  shall  cover  assets  to  the 
amount  of  the  sum  payable  by  tlie  condition.^  But  there  is  a 
distinction  between  a  bond  not  due,  and  one  that  is  due.  By 
dischai^ng  a  bond  not  forfeited,  the  penalty  is  saved,  and 
assets  can  be  covered  only  to  the  amount  mentioned  in  the 
condition;  but  in  case  of  a  bond  forfeited,  the  penalty  is  the 
legal  debt,  and  assets  may  be  covered  to  that  amount.' 

The  last  in  order  of  payment  are  debts  on  simple  contract,  Sinple    . 
as  bills  of  exchange,  &c.,  and  of  this  nature  debts  due  to  the  contract 
king  shall  have  precedence  to  debts  due  to  subjects,'  next  to  ^^^* 
which,  debts  due  to  servants  should  be  paid.''(l) 

3. — 0/  the  consequence  of  not  observing  the  rules  ofprxo* 
rity  in  the  payment  o/debts.']  Having  thus  stated  the  priority 
in  degree  of  the  different  claims  on  the  estate  of  the  deceased, 
it  may  be  observed,  that  if  an  executor  or  administrator  volun- 
tarily pays  an  inferior  debt  before  a  superior  debt,  of  the  exists 
ence  of  which  he  had  notice,  on  a  deficiency  of  assets,  he  must 
answer  for  the  superior  debt  out  of  his  own  estate;^  and  he 
is  bound  to  plead  a  debt  of  a  higher  nature  in  bar  of  an  action 
for  a  debt  of  an  inferior  nature,rand  riens  ultra,  if  he  has  not 
assets  for  both,  otherwise  it  will  be  an  admission  of  assets  to 
satisfy  both  debts.J    And  to  an  action  by  a  specialty  creditor, 

*  Enys  V.  DoimithoTne,  2  Burr.  1190.    Rogers  v*  DanTers,  1  Freem.  138. 

*  Lechmere  v.  Carlisle,  3  P.  Wins.  223.  Jones  o.  Powel,  1  Eq.  Cas.  Ab.  84.  Cray 
V.  Rooke,  Cas.  Ump.  Talbot.  156. 

'  Wiochcombe  v.  The  Bishop  of  Winchester,  Hob.  167.  1  Brownl.  33.  Rohinson 
V.  Gee,  1  Yes.  Sen.  254. 

*  Lemun  v,  Fooke,  3  Lot.  57.    Woodshaw  v,  Fulmerstone,  1  Leon.  187. 
f  Bank  of  England  v.  Monice,  Stra.  1028.    S.  N.  P.  783. 

s  3  Bac.  Ab.  tit.  Executors,  (L.  2.) 

>•  3  Bl.  Com.  511.      "  i  Id. 

i  Rock  V,  Leighton,  1  Salk.  310.   Britton  v.  Batharst,  3  Ley.  114.   1  Sannd.  333,  a. 

(1)  (Where  an  estate  is  iiiiolvent,  all  the  dispositions  of  the  will  are  superseded;  qnd  tlic 
liabilities  and  riirhts,  both  of  the  creditors  and  executors,  are  to  be  ascertained  by  the  ffcnerfti 
rules  of  law.  Ouien'9  JBftofe,  1  Ashmead,  317.  State  of  Maryland  ▼.  Bank  of  Maryland,  6 
6iU  iL  Johns.  205.) 
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he  may  plead  judgment  recovered  against  him  on  a  simple 
contract  debty  wUhout  notice  of.  the  specialty  debt,  and  rien9 
uUra,^  But  unless  he  pleads  to  snch  an  action,  want  of 
notice^  he  will  be  bound,  however  insufficient  the  assets  may 
be,  to  satisfy  both  debts.^ 

With  respect  to  what  shall  be  deemed  notice,  an  exe- 
cutor or  administrator  is  bound,  at  his  peril,  to  take  cogni- 
*982  *sance  of  debts  upon  record.*  And  so  of  decrees  in  equity ."* 
But  of  other  specialty  debts,  there  must  be  actual  notice,  to 
render  him  liable  dt  bonis  propriis  in  case  of  a  deficiency  of 
assets,  by  reason  of  having  paid  debts  of  an  inferior  nature.* 

Creditors  4.-~Q/'  ihe  power  of  an  executor  to  give  q  preference  among 
'  ^^^     OYc/iVor*  of  equal  degree."]  "  The  situation  of  an  executor  or 

^^^P^*  administrator  is  frequently  one  of  great  difficulty.  The  law 
imposes  on  him  the  burthen  of  paying  the  debts  of  the  testator 
in  a  particular  order;  and  on  the  other  hand,  it  confers  on  him 
certain  privileges.  One  of  these  privileges  is,  that  he  has  a 
right  to  retain  for  his  own  debt  in  preference  to  ail  other  cre- 
ditors of  equal  degree,  and  that  among  creditors  of  equal  de- 
gree, he  may  pay  one  in  preference  to  another.  He  may  even 
after  actions  are  commenced  against  him  by  a  creditor  on  sim- 
ple contract,  confess  a  judgment  in  favor  of  another  creditor 
of  equal  degree,  and  thus  give  the  latter  a  preference/  But 
if  one  of  several  creditors  of  equal  degree,  sues  the  executor 
and  obtains  judgment,  he  ijiust  be  satisfied  before  the  rest;^^ 
and  if  one  creditor  commence  an  action,  of  which  the  executor 
has  notice,  he  is  restrained  from  making  a  voluntary  payment 
to  any  other  creditor  of  equal  degree.^  And  though  an  exe- 
cutor has  power  to  confess  judgment  in  favor  of  one  creditor, 
after  an  action  has  been  commenced  against  him  by  another 
creditor  of  equal  degree,  and  thereby  give  a  preference  to  the 
former,  yet  he  cannot  confess  judgment  to  a  stranger,  or  even 
tp  a  creditor,  for  a  larger  sum  than  is  due  to  him  individually^ 
*98d  therefore,  *a  judgment  confessed  by  an  executor  to  a  creditor, 
as  well  for  his  own  debt  as  in  trust  for  the  debts  of  other  cre- 


*  B.  N.  P.  178. 

^  Sawyer  v.  Meroer,  1  T.  R.  690.    Britton  «.  Bathurst,  3  Lev.  114. 

*  Littleton  v.  Hibbins,  Cro.  Eliz.  793.  Recognised  in  Hickey  v.  Hayter,  6  T.  R. 
388.    Dyer,  32,  a.  in  margin. 

'  Searle  o.  Lane,  Freem.  Ch.  Cas.  104.    Sorrell  o.  Carpenter,  S  P.  Wma.  483. 

*  Toller,  293.  Wms.  678.  Haman  «.  Harman,  2  Show.  492.  Hawkins  v.  Day, 
1  Dick.  165.    Amb.  162. 

f  Pw  Abbott,  C.  J.,  in  Littleton  v.  Gross,  3  B.  &  C.  322;  (10  Eng.  C  L.  94;)  who 
eites  in  support  of  the  latter  position.  Prince  v,  Nicholson,  5  Taunton,  333.  (1  Eng. 
C.  L.  124.)  It  is  not  necessary  that  process  should  be  tak^n  out  by  the  creditor  to 
whom  Judgment  is  confessed.  Mackreth  v.  Jackson,  1  M.  &  S.  408,  n.  See  2  Saund- 
61. 

«  Went.  Off.  Ex.  282.    Ashley  v.  Pocock,  3  Atk.  208. 

k  Went.  id.  1  Saund.  33,  a.  n.  8  Com.  Dig.  Admin.  (C.  2.)  Parker  v.  Dee,  3 
Swanst.  631. 


dittnsy  cannot  be  pleaded  in  bar  to  an  aetion  bionght  agaiittt 
him  by  another  creditor.* 

5. — Power  of  an  e^xeuior  to  retain  his  own  deit.]  It  is  Right  of 
one  of  the  pririleges  of  an  executor,  or  administrator^  that  he  »*•»»«• 
has  a  r^t  to  retain  a  debt  due  to  himself  from  the  deceased, 
in  preference  to  aU  other  creditors  of  equal  degree.^  1)  But 
he  caimot  retain  his  own  debt  as  against  those  of  a  higher  de- 
gree, nor  in  prejudice  to  that  of  his  co-executor  in  equal  degree.* 
He  may  retain,  not  only  for  debts  due  to  him  in  his  own  right, 
bnt  also  for  debts  due  to  him  as  tmstee.  As  where  vf.,  before 
marriage,  covenanted  with  B.  and  C,  to  leave  them  by  his  wUl, 
or  that  his  executors,  after  his  deaths  ^ould  pay  them  700/., 
in  trofit  to  pay  the  interest  to  his  wife  for  life,  remainder  over,  » 

and  having  died  intestate  before  his  wife;  it  was  held,  A,  in 
thQ  character  of  administrator,  might  retain  assets  to  that 
amonnt,  against  a  bond  creditor,  who  sued  before  the  six  months 
were  elaj^ed.'^  So  where  a  husband,  on  marriage,  gave  a  bond 
to  trustees,  conditioned  to  pay  to  the  wife  3000/.,  if  she  survi- 
ved him;  the  husband  died,  leaving  the  daughter  and  the  wife 
living,  the  wife  having  administer^  durante  minore  setate  of 
the  daughter;  it  was  held,  that  she  might  retain  for  the  money 
due  on  the  bond.* 

But  if  the  trust  money  is  to  be  paid  to  the  trustees,  in  tnist 
not  to  pay  the  capital  to  the  administrator,  but  to  lay  it  out  to 
secure  an  annuity  for  him,  he  has  no  right  to  retain  the  prin- 
cipal sum.  As  where  Ji.^  before  marriage,  covenanted  that 
his  executors,  or  administrators,  should  pay  to  the  tnistees  the 
sum  of  400/.,  in  trust  to  secure,  out  of  the  proceeds,  an  annuity 
*of  20/.  to  the  wife  for  life;  it  was  held,  that  the  wife,  as  ad-    *984 

ministratrix,  could  not  retain  the  400/.' 

*  '  _ 

•  Tolputt ».  Wells,  1  M.  &  S.  395. 

^  Ante,  982.   Woodwsrd  «.  Lord  Dairey,  Plowd.  184.   Djer,  3,  a,  in  margin.  Bond 
9,  Green,  1  Brownl.  75.    3  Bl.  Com^  18. 

•  3  Bl.  Con.  19. 

*  Plnmer  v.  Maichaot,  3  Barr.  1380.    See  also  CockroA  o.  Black,  d  P.  Wms.  998. 
Franks  v.  Cooper,  4  Yes.  763.    Loomet  v.  Stotherd,  1  Sim.  &  Stu.  461. 

*  Roskelly  v.  Godolphin,  Sir  Thos.  Raym.  483.    Marriot  v.  Thompson,  Willes,  186. 
Loane  v.  Casey,  2  Bl.  966. 

'  Thompson  v.  Thompson,  9  Prise,  464. 

t 
{D  {Page  y.  PalUm,  5  Petors,  304.    Deeker  v.  MiUer^  9  Paige,  149.) 
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OF  THE  I.IABILIT7  OF  AN  EXSCUTOR  OK  ADMINISTRATOR  IN 
RSSPECT  OF  THS  ACTS  OF  THS  DECEASED. 

An  executor  or  administrator  so  completely  represents  the 
testator,  or  intestate,  that  he  is  answerable,  as  far  as  he  has 
assets,  for  any  debts,  bonds,  contracts,  express  or  implied,  co- 
venants, or  other  duty ^on  which  the  deceased  might  have  been 
sued  in  his  lifetime.*  It  has  been  held,  that  an  action  might 
be  maintained  against  the  executor  of  an  attorney  for  negli- 
gence by  the  deceased  in  transacting  the  business  of  the  plain- 
tiff.^ Executors  and  administrators  more  actually  represent 
their  testator,  or  intestate,  than  the  heir  does  the  ancestor;  for 
if  a  man  binds  himself,  his  executors  or  administrators  are 
bound,  though  not  named;  but  it  is  not  so  of  the  heir.®  The 
personal  representative  of  a  tenant  may  be  charged  for  breaches 
of  a  covenant  by  one  to  whom  the  premises  have  come  by  as- 
signment since  the  death  of  the  tenaixt.^  An  executor  is  bound 
by  his  testator's  agreement  not  to  bring  error,  and  such  an 
agreement  precludes  him  from  bringing  error  on  a  judgment 
in  scire  facias,  brought  to  make  him  party  to  the  former  Judg- 
ment, since  that  is  not  a  new  action,  but  a  continuation  of  the 
old  one.* 

A  proviso  made  upon  good  consideration  by  a  testator,  that 
*his  executor  shall  pay,  is  a  sufficient  consideration  for  as- 
sumpsil  against  the  executor;  and  in  such  action  it  is  not  ne- 
cessary to  aver  assets,  or  a  promise  by  the  executor.^  Where 
the  cause  of  action  is  money  due,  or  a  contract  to  be  performed, 
gain,  pr  acquisition  by  the  labor  or  property  of  another,  or  a 
promise  by  the  testator,  expressed  or  implied,  the  action  sur- 
vives against  the  executor.^  An  action  ex  contractu  lies 
against  an  executor  for  the  value  of  timber  wrongfully  cut 
down  by  the  testator.^  Where  a  man  covenanted  that  •*. 
should  serve  B,  as  an  apprentice  for  seven  years,  and  died;  it 
was  held,  that  if%^.  departed  within  the  terra,  an  action  of 


*  1  Saand.  216,  a.  Com.  Dig.  Admin,  (fi.  14.)  Bac.  Ab.  Executors,  (P.  I,)  3.  In 
eTeiT  case  where  the  testator  la  bound  by  a  covenant,  the  executor  shall  be  bound  by 
it,  if  it  be  not  determined  by  the  death  of  the  testator.  Bro.  Coy.  PI.  13,  that  is, 
unless  it  be  such  as  was  to  be  performed  by  the  person  of  the  testator.  Cro.  Eliz.  653. 
Clark  V.  Thompson,  Cro.  Jac.  571.    Berisford  v.  Woodroff,  icL  404. 

^  WUson  9.  Tucker,  3  Stark.  154.    (14  Eng.  C.  L.  174.)    See  anU^  197,  n. 

«  Co.  LitU  909,  a,    V^entw.  c.  11. 

<  Wilson  o.  Wigg,  10  East,  313.    See  Tremeere  v.  Morison,  posi^  991. 

*  Wright  V.  Nutt,  1  T.  R.  388. 

'  Powell  V.  Graham,  7  Taunt.  580.    Burrough,  J.,  diaserUiente, 

*  Hambly  v.  Trott,  Cowp.  375.  But  troTer  does  not  lie  against  him  for  a  conver- 
sion by  his  testator. 

^  Uttenon  v.  Vernon,  3  T.  R.  549. 
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covenant  lay  against  the  executor  of  the  covenantor  without 
naming  him.* 

But  where  a  contract  is  personal  to  the  testator  or  intestate  Whea  aa 
himijeif,  his  representatives  are  not  liable,  imless  a  breach  was  executor 
incurred  in  the  lifetime  of  the  deceased^    As  if  an  author  un-  Jj J*^  2^ 
dertakes  to  compose  a  work,  and  dies  before  it  is  completed,  penonal 
his  executors  are  discharged  from  the  contract,  for  the  under-  eoatnett 
taking  is  merely  personal  in  ils  nature,  and  by  the  intervention  of  the  de- 
of  the  contractor's  death,  has  become  impossible  to  be  per-  •••■•^* 
formed.®    So  a  covenant  by  a  master  to  instruct  his  apprentice 
is  personal,  and  his  executors  are  not  liable  upon  it.*^   So  where 
Ji.j  a  newsman,  assigned  his  business,  and  covenanted  that  he 
would  not  exercise  the  business  of  a  newsman,  &a,  and  in  con- 
sideration of  the  premises,  the  defendant  covenanted  to  pay  8^. 
a  week  to  the  said  •S.j  his  executors  and  administrators,  during- 
his  own  life  and  that  of  his  wife,  and  after  his  de^ath  his  wife 
administered,  and  commenced  the  business  of  a  news- vender; 
the  court  held,  that  she  was  not  bound  by  the  covenant  of  her 
husband,  and  grounded  their  judgment  on  the  difference  of  ex- 
pression in  the  two  clauses,  viz.: — that  Jl.  himself,  without 
^naming  his  executors,  j^uld  abstain  from  the  business,  but    ♦gss 
that  the  payment  was  to  be  made  to  his  executors,  &c.* 

It  was  a  principle  of  the  common  law,  that  if  any  injury  An  exeeu- 
were  done,  either  to  the  person  or  property  of  another,  for  ^f  ?'  »<1- 
which  damages  only  could  be  recovered  in  satisfaction,  the  J^j?^ 
action  died  with  the  person  to  whom,  or  Ay  whom  the  wrong  \i^i^  ^^ 
was  committed.     And  at  this  day,  where  the  cause  of  action  is  the  toru  of 
founded  upon  any  malfeasance^  ox  misfeasance j  is  a  tortj  or  the  de- 
arises  ex  delicto;  such  as  trespass  for  taking  goods,  &c.,  trover,  ceased, 
false  imprisonment,  assault  arid  battery,  slander,  deceit,  divert- 
ing a  watercourse,  obstructing  lights,  escape,  and  many  other 
causes  of  the  like  kind,  where  the  declaration  imputes  a  tort 
done  either  to  the  person  or  property  of  another,  and  the  plea 
must  be  not  guilty,  the  rule  is,  actio  personalis  moritur  cum 
persona;  and  if  the  person  by  whom  the  injury  .was  conmiitted 
dies,  no  action  of  this  kind  can  be  brought  against  his  executor 
or  admin  istrator.^(  1) 

An  action  does  not  lie  against  an  executor  or  administrator 
on  a  penal  statute.^    So  if  a  man  served  with  a  subposna,  and 


*  Bac.  Ab.  Executors,  (P.  I.)    Bro.  Cor,  12. 

*>  Hyde  v.  The  Dean  of  Windsor,  Cro.  Eliz.    See  anU^  668. 

*  Marshall  v.  Broadhurst,  1  Tyrwh.  349. 

'  Baxter  v.  Burfield,  2  Stra.  1266.  Wms.  1061.  Bat  they  continue  liable  on  his 
covenant  for  the  maintenance  of  the  apprentice.    Id.    R.  «.  Peek,  1  Salk.  66. 

*  Cooke  V.  Calciaft,  9  Bl.  856.    3  Wila.  380. 

'  1  Saund.  216.  a.    But  see  3  &  4  AV.  IV.  c.  42,  pod^  996.  ' 

s  Wentw.  255.    Wms.  1064. 

(1)  (  T%e  Peoj^  ¥.  Gibb$^  9  Wend.  29.  At  ooimmm  Uw  w»  exeeator  was  answerable  for  a 
deiatiavU  by  his  priheipaU  but  this  was  remedied  by  St.  Gar.  2»  c  7,  and  4  dp  5  W.  dt  M.  c 
34.    mUy  ¥.  WtUiaau,  3  GiU  db  Johns.  52.) 
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having  had  his  expenses  tendered  to  him,  neglects  to  appear  as 
a  witness,  and  dies,  no  action  lies  against  his  executor  or  ad* 
ministrator/  So  if  a  slieriff  or  gaoler  suffer  a  person  in  execu- 
tion for  debt  to  escape,  though  such  sheriff  or  gaoler  is  liable 
to  an  action  at  the  suit  of  the  creditor,  yet  no  action  lies  against 
his  executor  or  administrator;  because,  suffering  the  escape 
was  a  wrong  of  the  nature  of  a  trespass.^ 

But  thou^  the  general  rule  is,  that  an  executor  or  adminis- 
trator is  not  answerable  for  the  acts  of  the  deceased  in  a  form 
of  action  in  which  the  plea  is  not  guilty;  yet  in  many  of  the 
cases  above-mentioned,  there  is  a  remedy  against  him  in  ano- 
ther form.  Thus,  an  action  on  the  custom  of  the  realm  will 
*987  not  lie  against  *the  executors  of  a  carrier,  because  the  plea  in 
that  form  of  action  is  not  guilty,  yet  assumpsit  will  lie  for  the 
same  cause  of  action.'  Trover  wiU  not  lie  against  an  executor 
for  a  conversion  by  his  testator;  yet  if  the  goods  taken  con- 
tinue in  specie  in  the  hands  of  the  executor,  replevin  or  detinue 
will  lie  to  recover  them  back.*^  Or  in  case  they  are  8<4d,  money 
had  and  received  will  lie  to  recover  their  value.*  An  action 
of  trespass  for  mesne  profits  cannot  be  maintained  against  an 
executor  or  administrator,  yet  he  is  liable  in  an  action  for  use 
and  occupation,  for  the  rent  up  to  the  day  of  the  demise,  in  an 
action  of  ejectment/  But  if  there  has  been  a  recovery  in  eject- 
ment, no  action  will  lie  against  the  executor  for  use  and  occu- 
pation for  the  rent  subsequent  to  the  day  of  the  demise  laid  in 
the  declaration;  because,  having  treated  the  holding  as  founded 
in  trespass,  the  plaintiff  cannot  afterwards  treat  it  as  founded 
in  contract.'  By  a  recent  statute,  however,  trespass  will  lie 
against  an  executor,  or  administrator,  for-  any  injury  done  by 
the  deceased  to  the  real  or  personal  property  of  another^ 


» Id.  Jifion.  Dyer,  971.  Perkinson  v.  Gilford,  Gro  Cv.  640.  Berwiek  «.  Andiews, 
S  Lord  Raym.  973.  1  Sannd.  916.  a.  An  action  of  waste  does  not  lie  against  an 
execatoT  for  waste  committed  by  his  testator;  it  being  a  tort  wliich  dies  with  the  per^ 
son.    3  Saund.  959. 

«  Powell  9.  Layton,  9  N.  R.  370.    Per  Lord  Mansfield,  Cowp.  375.  ' 

«  1  Saund.  917.  •  /rf.  1  Cowp.  377. 

'  Polteney  v.  Warren,  6  Yes.  86. 

«  Birch  «.  Wright,  1  T.  R.  378.  Bridges  «.  Smith,  5  Bing.  410.  (15  £ng.  C.  L. 
481.) 

k  3  4(  4  W.  lY,  c.  49,  s.  9,  jmm^  996. 
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SECTION  XI. 

or  TKX  LIABIUTr  OF  AIT  BXSCVTOR  OR  ADMIKISTRATOR  IV 

RSSFBCT  OV  HIS  OWN  ACTS. 


1.  When  an  executor  will  be 
liable  in  his  representative 
eapadtj  only. 


F4eB 

3.  When  he  will  be  answeiable 

dehomM  wapriU*        •        989 
3.  His  liability,  on  an  awaid.  991 


I. — When  an  txetuior  will  be  liable  in  his  represent  a- 
tine  capacity  onfy.]    It  wa»  formerly  considered  that  when- 
ever an  execator  or  administrator  was  sued  on  promises  made 
by  him  after  the  death  of  the  testator  or  intestate,  he  was  liable 
personaliyy  and  not  in  his  representative  character.*  But  th«e  When  an 
ate  several  ^modern  auttiorities  to  show  that,  in  some  cases,  he  •'i???^' 
may  be  answerable  in  his  representative  capacity  on  promises  J^^JjJjJJf' 
made  by  him  in  that  character.    Where  one  count  in  the  de-  in  yg  ^ep- 
datation  stated  a  promise  by  the  testator  in  his  lifetime,  that  lesenta- 
in  consideration  the  plaintiff  would  enter  into  his  service,  and  tije  oana- 
would  continoe  to  serve  him  till  his  death,  his  executor  should  ®^*y  ^^ 
after  his  decease  pay  die  plaintiff  «0A,  and  then  averred  the  Ji^T 
defendant's  liability  a?  executor,  and  that  in  consideration  made  by 
thereof,  the  defendant  premised  to  pay  the  plaintiff  that  sum,  him. 
&6.;  held,  that  the  defendant  was  liable  on  this  coi^nt,  not  per-    *98S 
soBally,  but  as  executor  only.^ 

So  where  the  declaration  stated  that  a  certain  suit  depending 
in  chancery,  was  referred  to  arbitration,  and  that  it  was  one  of 
the  terms  of  submission  that  die  reference  should  not  abate  by 
the  death  of  either  of  the  parties;  that  before  the  making  of 
the  award,  B.,  one  of  the  parties,  died;  that  the  arbitrator 
awarded  that  the  executor  should  pay  the  plaintiff  2251.  out  of 
the  assets  of  B.y  and  that  being  so  liable  tfie  defendant,  execu- 
tor as  aforesaid,  promised  to  pay;  held,  that  the  executor  was 
chai^able  only  in  his  representative  character,  and  that  judg- 
ment should  be  de  bonis  testaioris*  And  ^  it  is  fully  settled, 
that  to  a  count  on  an  account  stated  between  the  plaintiff  and 
an  executor  as  suehf  a  plea  of  plene  administravit  would  be 
a  good  plea,  and  that  the  only  judgment  which  could  be  given, 
in  favor  of  the  plaintiff,  would  be  a  judgment  de  bonis  testa* 
toris.^^^  ^  As  to  a  count  for  money  pa^  there  may  be  some 
doubt;  but  the  strong  inclination  of  my  opinion  is,  that  that 
count  is  good  as  against  an  executor,  and  that  the  latter  might 
plead  plene  administravit  to  it,  and  that  the  judgment  should 

*  Hawkes  «•  Samdevs,  Cowp.  989.  Jennings  a.  Newman,  4T.  R.  347.  Trewinian 
«.  Howell,  Oro.  Elix.  91. 

»  Powell  V.  Grahan,  7  Trant  681.    (3  Bng.  €.  L.  9SS.)    1  Mooie,  SOS. 

*  Dowse  e.  Cojce,  S  Biag.  90. 

<  Per  Lord  Tenlerden,  fai  Aahby  t.  Ashby,  7  B.  Ic  G.  U7.    (14  Eng.  C.  L.  77.) 
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be  €le  bonis  iesiaiorisj^*  Bat  a  couDt  for  money  hod  and  le- 
ceivedyds  a  personal  charge,  and  does  not  warrant  a  judgment 
de  bonis  iesiaioris.^  An  executor  or  administrator  may  be 
liable,  as  the  owner  of  the  improved  rent,  for  the  expenses  of 
*9S9  pulling  down  and  rebuilding  *a  party-wall  under  the  authority 
of  the  buildmg  act,  (14  Geo*  III,  c.  78,  s.  41,)  even  though  be 
has  no  other  assets  than  the  improved  rent;  for  the  expenses  of 
pulling  down  and  rebuilding  a  party<»wall,  are  a  charge  upon 
the  land  in  the  hands  of  the  owner  of  the  improved  rent;  there- 
fore, where  an  administrator  was  sued  upon  the  statute,  and 
pleaded  that  he  was  ouly  the  owner  in  his  character  of  admin- 
'  istrator  in  right  of  his  intestate,  and  after  setting  out  an  unsat* 
isfied  judgment  against  himself,  also  as  administrator,  alleged 
that  he  had  fully  administered  all  the  estate,  but  a  sum  which 
was  not  sufficient  to  satisfy  the  judgment;  held,  on  demurrer^ 
that  the  plea  was  no  answer  to  the  action.® 

An  executor,  who  gives  no  orders  for  the  funeral  of  his  tes- 
tator, is  liable  only  to  the  extent  of  the  expenses  of  a  funeral 
suitable  to  the  rank  and  circumstances  of  the  testator.  And  it 
seems  that  he  is  no^  liable  at  all  where  the  funeral  is  ordered 
by  another  person,  to  whom  the  undertaker  gives  credit.^ 

Where  the  attorney  of  one  who  bad  a  claim  on  the  estate  of 
a  testator,  wroto  a  letter  to  the  executrix,  stating  that  the  ere* 
ditor  did  not  claim  the  debt  from  her  as  executrix,  but  that  he 
claimed  it  from  her  individually,  on  the  ground  of  her  having 
become  liable  by  having  paid  the  interest  for  the  debt  from 
time  to  time;  it  was  held,  that  the  letter  did  not  release  her 
from  her  liability  as  executrix;*  for  the  reason  given  for  the  al- 
teration of  the  liability  was  untenable  in  point  of  law,  because 
there  was  no  consideration  for  the  change,  and  even  if  there 
was,  there  was  no  promise  in  writii^  to  satisfy  the  statute  of 
frauds.® 


Wheaan  2. — fVhen  an  execuiar  will  be  answerable  ds  bonis  pro^ 
**?fh!?V  '^'*"*J  ^  promise  by  an  executor  or  administrator  to  pay  a 
atble  dk  bo^  ^^^^  ^^  ^^^  deceased,  will  not  render  him  personally  liable,  un- 
fU$pr(h  1^^  i^  ^®  ^^  writing/ and  there  be  a  sufficient  eonsideralionJ 
pri£l  Forbearance  ''to  sue  an  executor  (having  assets)  for  a  certain 
*990    time  is  a  good  consideration  for  a  promise  by  the  executor.^^  So 


*  Id*    And  Holroyd,  J.,  thoagbt  that  the  judgment  on  that  count  might  be  de 
tettatortM,    Id,  451. 

^  Jd.   See  Rose  «.  Bowler,  1  H.  B1. 108.    Brigdon  v.  Parkes,  3  B.  &  P.  434. 

*  Thaokar  «.  Wilson,  I  Hair.  &  Woll.  131.  8  Ad.  Is  Ell.  148.  (SO  Eng.  O.  L. 
56.)    iN.UU.669. 

*  Brice  V.  Wilson,  3  Nev.  U  M.  513. 

*  Richards  «.  Browne,  3  Hodges,  37.    3  Bing.  N.  C.  349.    (33  Eng.  C.  L.) 
'  By  the  statote  of  Frands,  39  Car.  II,  c.  3,  s.  4. 

*  At  the  commoB  law,  an  execator  or  administrator  eoold  net  haTe  been  charged  oa 
any  special  promise  to  answer  damages  out  of  his  own  estate,  unless  sach  promise 
had  been  made  on  a  aofioient  consideration.  S.  N.  P.  794*  Rann  «.  Hughes,  4  pro. 
P.  G.  37.    7  T.  R.  350.  n.    Philpot «.  Briant,  4  Bing.  717.     (15  Eng.  C.  L.  186.) 

^  1  Satnd*  310.  6.  dth  Kd.  Bond  v.  Payne,  Cro*  Ja6.  373*  Fish  «.  Rtehardson, 
id.  47. 
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foibearanee  to  me  for  a  remmmitite  time,  atthoogh  the  execu- 
tor have  not  assets,  is  a  snflScieiit  consideration  to  charge  him 
de  bonia  propriis.*  So  forbearance  of  a  suit  for  a  legacy,  was 
held  to  be  a  snfBeient  consideration  to  render  the  executor  per* 
aonaQy  liabtei  though  it  was  said  that  if  it  had  appeared  by  the 
dedaratioH  that  the  plaintiff  had  no  cause  of  action,  the  forbear- 
ance would  not  be  sufl^tent**  Where  two  executors  gare  a 
promissory  note  to  the  plaintiff,  in  the  following  words,  ^  as 
executors  fo  the  late  T.  iK,  we  severally  and  jointly  promise  to 
pay  to  K  C.  the  sum  of  fOO/.  on  demand,  wiUi  laufulinierut 
for  the  same;'^  held,  that  they  were  personally  liable  on  the 
note,  on  rtie  ground  that  the  promise,  ftom  the  circumstance  of 
interest  being  added,  necessarily  imported  a  payment  at  a  fn-* 
ture  day,  and  an  executor  promising  to  pay  a  debt  at  a  future 
day  makes  the  det>t  his  own.* 

Where  a  bill  is  indorsed  to  certain  persons,  as  exeetttorsy  and 
they  again  indorse  it,  they  become  personally  liable.^  So  where 
the  husband  of  the  defendant,  executrix,  was  indebted  to  the 
plaintiff  in  50/.,  and  she  in  consideradon  that  the  plaintiff 
would  deliyer  to  her  six  barnsh  of  beer,  promised  to  pay  the 
plaintiff,  as  well  the  50/.  due  by  the  intestate,  as  for  the  barrels 
delivered  to  herself;  held,  that  she  was  personally  liable  in  as- 
sumpsit for  both  debts,  and  that  the  judgment  should  bedebo- 
nispraprHa.^ 

It  is  a  general  rule  that  the  executor  of  a  lessee  is  liable  as  Liability 
assignee,  except  tiiat  with  respect  to  rent,  his  liability  does -not  ^  ^*  ^* 
exceed  what  the  property  yields.    In  an  action  •for  use  and  (^Jl^fo* 
occupation,  charging  the  defendant  in  his  own  character,  who  Tent, 
was  an  administrator  of  the  original  lessee,  for  rent  due  after    *991 
the  intestate's  death;  held,  that  although  the  defendant  had 
taken  possession,  yet,- having  proved  that  the  premises  had 
been  productive  of  no  proSt  to  him,  and  that  eight  months 
after  the  death  of  the  intestate,  he  had  offered  by  parol  to  sur- 
render them  to  the  plaintiff,  such  prodf  constituted  a  good  de- 
fence to  the  action.'    But  if  the  premises  bo  of  any  value,  or 
productive  of  any  profit,  though  less  than  the  rent,  the  execu- 
tor or  administrator,  will  be  liable  as  assignee  during  the  term, 
for  eo  much  as  they  are  worth.'    The  rule,  however,  with  re-  Liability 
spect  to  rent,  does  not  extend  to  a  covenant  for  repair;  there*  in  respect 
1 

>  Johnson  «.  HVhiteott,  I  Roll.  Ab.  24.    1  Sannd.  910.  b.      '    . 

k  CliUds  «.  Mmims,  3  B.  Ift  B.  460.  (6  fiBf^.  C.  L.  900.)  6  lfoM«,  981.  But 
aee  Bowerbank  •»  Mooteiro,  4  Taunt*  844. 

*  Davis  V.  Reyner,  9  Lev.  3. 

«  Par  Bailer,  J.,  Kinf  «.  Thon,  1  T.  R*  489. 

«  Wheeler  v.  Collitt*  Cm.  Blis.  406.  Where  the  Aefimdafat  is  peraoMallj  liable, 
the  judgment  will  be  de  honU  proprm^  although  he  be  eharged  as  promieiiig.  ae  eae- 
cutor.  Powell  v.  Oraham,  7  Taunt  686.  (9  Eng.  C*  L.  995.)  Wigley  v.  Aahton, 
S  B.  It  A.  101.    (5  Eng.  C.  L.  938.) 

'  Remnant  e.  Bremridge,  9  Moore,  94.    8  Taant  191.    (4  Eng.  G.  L.  66.) 

vRnbeny  v.  Stereos,  4  B.  &  Ad.  941.  (94  En^.  C.  L.  60.)  1  Saund.  119,  Sth 
Ed.    Whm  the  result  of  the  aathoritiea  on  this  point  is  laid  down*"  . 
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of  core-    fore,  where  aa  adttiaieltalor  had  ooeupM  praniflee  demted 
i^«<>^*       to  the  intestate,  it  was  beld  to  be  no  plea  to  aa  actkm  of  cove- 
nant for  Donnrepair,  that  the  pfemiees  yielded  no  profit.*    So 
he  is  liable  for  waste  done  in  his  own  time,  and  the  jiKi^Okent 
for  damages  shall  be  against  him  de  bonis  pp€prii$y 

The  coMJfife9^/*of»  of  the  promise  ouist  be  in  writisgt  as  well 
as  the  promise  itself,  otherwise  it  is  void.*  It  is,  however^ 
sufficient  if  the  eonsideratioii  can  be  gathered  fiom  die  whole 
tenor  of  the  writing,  and  it  is  not  neoessavy  that  k  should  be 
stated  on  the  fitoe  o|  it  in  express  terms.^ 


Whenaa       B.-^lAabilUy  qf  un  ta^peui^  on  an  ^word,]  If  au  executor 

exerator    ^  administrator  rofeis  generally  all  matters  in  dispms  to  arbi- 

Utntor  is  ^^^^^*  without  protesting  against  the  referenoa  being  taken  as 

personally  ^^  admission  of  assets,  it  will  amount  to  such  an  admission.* 

liable  on    And  if  he  submits  to  pay  whatever  will  be  awarded,  be  is 

an  award,  personally  bound  to  perform  the  award,  whether  he  has  assets 

or  not.    As  where  the  defendant  bound  himself  as  adtmnM^ 

*992    traior  to  abide  by  *an  award  to  be  made  touching  matters  in 

dispute  between  the  intestate  and  another,  and  the  arbitra* 

tor  awarded  that  the  defendant,  as  tf</min»/rafor,  should  pay 

the  plaintiff  the  sum  of  898/.;  it  was  held  that  the  defendant- 

could  not  plead  pltne  adminiairavU  to  an  action  on  tlie  bond 

for  the  bond  was  a  personal  engagement  by  him  to  perform  the 

awald,  without  any  regard  to  assets.'    So,  where  on  a  refer* 

enee*,  the  arbitrator  ascertained  the  amount  of  the  claim  of  a 

creditor  on  the  estate  of  the  deceased,  atid  directed  that  the 

administrator  should  pav  it;  it  was  held,  that  as  the  arbitrator 

had  awarded  the  defenoant  to  pay  the  amount,  it  was  equiva* 

lent  to  determining  as  between  the  parties  that  he  had  assets 

to  pay  the  debt,  and  that  he  might  be  attached  for  non-pay* 

ment' 

When  he      But  a  mere  submission  to  arbitration  will  not  render  aa 

is  not  lisr  executor  or  administrator  personally  liable.    As  where  the 

^'^*  defendant,  as  administrator,  submitted  the  matters  in  difference 

to  an  arbitmlor,  who  awarded  that  a  certain  sum  waa  doe 

from  the  intestate  to  the  plaintiff,  without  saying  by  whom  it 

was  to  be  paid;  it  was  held,  that  the  defendant  might  plead 

plent  adminisiravii  to  an  action  for  the  sum  awaided.*"    So 

• 

>  Tremeere  o.  Moriaon,  1  Bing.  N.  C.  S9.    (S7  Eng.  C.  L.  315.) 

k  Per  Tindal,  C.  J.,  id.  90. 

«  Waift  «.  Warheta,  S  BMt,  10.  Sanadera  «•  Wakefidd,  4  B.  4b  A*  696.  (6  Eaff. 
C.  L.  6St.)  ienkina  «.  Rernc^ds,  S  B.  &  B.  14.  (7  Eog.  0.  L.  SS&)  1  Sanad. 
94,6thEd: 

*  M.  Sudt «.  Lill,  9  Eaat,  348.  BaieaMn  e.  PhiHt|xa,  li  Baat,  971.  1  Camp. 
948.  ]|«aBaU«*Moac*aT,S  B.lft  B.8II.  (7  Eng .  G.  L.  414.)  Slead  ••  Liddatd, 
1  fiiag.  ISa.    (8  fiw.  C.  L.  894.)    8  Moon,  9. 

•  Par  Loid  Odon,  in  Robson  «.  «*-<-,  8  Roaa,  68. 
'  Bany  «.  Rnah,  1  T.  R.  691. 

ff  Wotthington  a.  Barlow,  7  T.  R.  463.    Riddell  r.  Suttoa,  6  Ring.  880.    (16  E&g. 
C.L.416.)    8M.4dP.  945. 
^  Pearaon  v.  Heaiy,  6  T.  R.  6. 
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where  «&  avMlratorswatded  <b«l  ft  cettite«um  was  dne  from 
the  testafor,  «id  directed  that  sam  to  be  paid  by  the  executor 
imi  of  the  4$9Hii9j  tm  or  befoie  a  certain  day;  the  court  said^ 
that  the  latter  part  <fid  not  conetode  tin  qneetion  of  aseetSy  but 
left  it  open;  and  that  if  the  executor  had  fuUy  admmistered  at 
the  daydiat  wasiaed  for  the  payment  he  would  not  be  bound 
to  pay.*  Where  a  cause  was  referred  to  aMntretion  the  costs 
bemg  to  ahide  llie  events  and  the  action*  wi»  brought  by  an 
administrator  with  counts  in  tfie  declaration  on  promises  to 
bimaelf  as  administrator,  and  die  arbitralor  awarded  that  the 
plaiatiff  had  no  cause  of  action;  held,  that  the  plaintiff  was 
liable  to  an  attachment  for  not  paying  the  costs,  and  that  the 
terms  of  submisBion  could  not  be  ▼amd  by  affidavits  showing 
that  it  was  not  the  intention  to  make  him  personally  liable<^ 
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1. — in  what  eaee9  an  ejxeufor  may  maintmn  an  action,'] 
executor  or  administrator  so  completely  represents  the  de-* 
ceased  in  respect  of  his  personalities,  that  it  is  an  established 
mle,  that  any  right  of  action  founded  on  any  contract,  core» 
nant,  debt  or  other  duty,  on  which  the  deceased  might  sue  in 
hie  lifetime,  is  transmitted  to  his  executor  or  administrator.* 
At  common  law,  no  action  of  acoouiit  fey  for  an  executor  or 
administrator,  upon  the  principle  that  the  account  rested  in  the 
privity  and  knowledge  of  the  testator  only.^  But  this  remedy 
has  been  given  to  executors  by  the  statute  of  Westminster  ( 1 
Ed w.  I,  St  1 ,  &  2,)  to  the  executors  of  executors  by  statute  25 

*  Lore  *.  Itoneyboone,  4  D.  &  R.  814,    (16  Eng.  G.  L.  892.) 
k  Spiry  V.  Webster,  2  Dowl.  P.  C.  46. 

*  1  Sannd.  216,  a.  fi.  anU.  As  to  contracts  entered  into  with  tbemeelves,  executors 
may  sue  in  all  cases  where  the  mooey,  when  recovered,  would  be  assets,  as  for  a  note 
indorsed  to  ibeia.  King  v.  Thorn,  1  T.  IL  4S7«  CatherWMd  «.  Ohaband,  .1  B.  Ic  G. 
154.  (8  £n^.  G.  L.  45.)  For  goods  sold  by  them,  Gowell  s.  Watts,  6  East,  408; 
or  for  money  paid  by  them  In  that  character,  Ord  t».  Feawiek,  S  East,  104.  Where 
the  testator  entaiad  into 'a  parol  oontraet  to  «▼«  a  lease  to  the  d^eodant,  and  died 
before  it  was  exeeoted,  the  contract  being  roid  by  the  statate  of  frauds,  the  plaimife 
being  execntors  of  tftie  deceased  made  a  new  e<mtraet  with  the  defSndant  te  a  similar 
lease,  which  was  afterwards  exeeoted;  held,  that  tiie  plalatifia  might  sne  in  their  per- 
sonal  character  oa  the  contract.  Grissell «.  Robinson,  9  Hodges,  138*  8  Bing.  N. 
C.  10.    (98  Eng.  G.  L.) 

'  Co.  Liti.  89,  ftw    inst«404*    I  Sannd.  916,  k 


Edw.  lily  c.  5y  and  to  admiaisCratom  bf  the  91  Edw.  Ill,  c. 
11.  It  was  also  a  principle  of  the  gobuqoq  law,  that  when  any 
injury  was  done  to  the  person  or  property  of  aiMither,  &r  which 
damages  only  could  be  recovered  in  satisfection,  the  action 
died  with  the  person  to  whom  the  injury  was  done;  the  rule 
in  such  cases  being,  actio  perwnaiis  moriiur  cum  personal 
But  by  the  statute  4  Edw.  Ill,  c.  lyde  bonis  asporiatis  in 
vita  iestaiorisy  reciting  <<  thait  in  times  past  eiecutoxs  had  not 
*994    had  **actions  for  a  trespass  done  to  their  testators,  as  of  the 
goods  of  the  said  testators  carried  away  in  their  life,'^  it  was 
enacted,  <^  that  the  executor  in  such  oases,  shall  have  an  action 
against  the  trespassers,  and  recover  their  damages  in  tike  man* 
ner  as  they,  whose  executors  they  be,  should  have  had  if  they 
The  exe-    were  living."    This  being  a  remedial  law,  has  always  been 
eutor  or     expounded  largely,  and  though  it  makes  use  of  the  word  tres* 
adminis-    passers  only,  has  been  extended  to  other  cases  within  the 
maifltdn^  meaning  and  intrat  of  the  statute;  therefore,  by  an  equitable 
an  action   construction  of  the  statute,  an  executor  or  administrator  shall 
for  injn-     now  have  the  same  actions  for  any  injury  done  to  the  personal 
net  done    estateixx  his  lifetime,  whereby  it  has  become  less  beneficial  to 
to  the  t>er-  ^^^  executor  or  admmistrator,  as  the  deceased  himself  might 
tato  of^e  ^^^®  ^^  whatever  the  form  of  action  may  be.^    it  has  been 
deceased,  held,  that  the  executor  of  a  termor,  (although  he  has  demised 
for  a  longer  term  than  his  own)  may  maintain  an  action  on 
the  covenant  for  the  stipulated  rent,  due  since  the  death  of  his 
testator,  on  the  privity  of  contract j  although  not  on  any  sup- 
posed privity  of  estate.®    So  ah  executor  or  administrator  may 
by  the  equity  of  the  statute,  have  a  quare  imptdii  for  a  dis- 
turbance in  the  time  of  the  deceased.^    So  he  may  bring  yeci- 
ment  where  the  testator  had  a  lease  for  years  and  was  ousted.® 
So  he  may  bring  trespass  or  trover;'  or  an  action  on  the  case 
against  a  sheriff  for  a  false  return,  made  to  a^./a.  in  the  life* 
time  of  his  testator.'     So,  he  may  havcan  action  against 
the  sheriff  for  suffering  a  person  in  bis  custody  in  the  lifetime 
of  the  testator,  to  escape.^    So,  the  executor  of  a  piuchaser 
may  sue  for  a  breach  of  contract  on  sale  of  an  estate  in  fee 
simple,  and  the  consequent  loss  of  interest  and  expense.'    But 
he  cannot  sue  for  the  breach  of  the  implied  promise  of  an 
*995    attorney  *'to  investigate  the  title  to  the  freehold  estate  without 
stating  that  the, testator  sustained  some  actual  damage^J 

•  1  Sannd.  917. 

>».  Emerson  «•  Emerson,  I  Vent.  187.    Berwick  «.  Andrews,  Sir  Wm.  Jones,  174. 
8  Lord  Raym.  974.    I  Saimd.  317. 

•  Baker  «.  Goalinfr,  1  Bing.  N.  G.  19.    (97  En; .  O.  L.  999.) 

«  Went.  164.    Smalwood  «.  Bishop  of  Coventiy,  Cro.  EHs.  907.    1  Leon.  905. 
Wma.  618. 

•  Bio.  Ab.  Ex.  46.    81ade*s  Case,  4  Co.  96. 

'  RnsaeU*s  Case«  5  Co.  67.    Rutland  v.  Rutland,  Cro.  Elia  377. 

c  Williama  a.  Grey,  Lord  Raym.  40. 

k  Berwick  «.  Andrews,  9  Lord  Raym.  978.    1  Salk.  814. 

1  Orme  «.  Broughton,  10  Bing.  638.    (96  Eng.  C.  L.  981.)   '4  M.  ic  Scott,  417. 

J  Knights  V.  Quarles,  4  Moore,  639.    9  B.  &  B.  109.    (6  Eng.  C.  L.  34.)    To  this 
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But  tbe  statute  does  not  exbend  to  iii}iiriaB  ansiag  from  per*  Btt  not 
soaal  sufferings.  An  ej^cutor  or  admioistralory  tberefore^  can-  forpmon^ 
Dot  maintain  an  action  for  an  assault,  ialse  imprisonment,  ^!!!^"' 
slander,  deceit,  or  the  like;*  nor  for  a  breach  of  a  promise  of 
marriage  to  tbe  deceased,  where  no  special  damage  to  the  per- 
sonal estate  can  «be  stated  on  the  record;^  nor  can  an  executor  nor  for  a 
sue  for  a  breach,  even  in  the  lifetime  of  bis  testator,  of  a  core-  l>rsaeli  of 
Daot  relating  to  the  realty,  as  for  good  title  on  a  deed  of  eon-  ^j^^jjjf^^^ 
reyance,  wiikoui  showing  9omt  special  damage  io  the  perso-  ^^  Mity. 
nal  esiaity  but  the  action  must  be  brought  by  the  heir  or  the 
devisee.^    But  where  the  deceased  was  evicted,  and  the  land 
and  consequently  the  covenant  did  not  descend  to  the  heirs;  it 
was  held,  that  the  executors  only  could  sue.^    And  in  a  recent 
case,  where  the  defendant  covenanted  not  to  fell,  stub  up,  tear, 
lop  or  top  timber  trees  excepted  out  of , the  demise;  it  was  held, 
that  the  executor  of  the  deceased  landlord  might  .maintain  an 
action  on  a  breach  of  the  covenant  committed  in  the  lifetime  of 
the  testator,  no  part  of  the  timber  loppings  having  been  re- 
niDved  by  the  defendant,  for  the  covenant  was  collateral  and 
did  not  run  with  the  land.    The  trees  being  excepted  out  of 
the  demise,  the  covenant  not  to  fell  them  was  the  same  as  if 
there  had  been  a  covenant  not  to  cut  down  trees  growing  on 
an  adjoining  estate  of  the  lessor.® 

Nor  did  the  statute  extend  to  injuries  dcme  to  the  fiteehold  of  , 

the  deceased;  consequ^itly  his  executor  or  administrator  could 
not  maintain  trespass  quare  clausum  frtgiiy  or  an  action  for 
catting  down  trees  or  other  waste,  in  the  lifetime  of  the  de- 
ceased, on  bis  freehold.^ 

*But  now,  by  the  statute  3  &  4  W.  I V,  c-  42,  s.  a,  after  reci-    *996 
ting  that  there  is  no  remedy  provided  by  tbe  law  for  injuries 
to  the  real  estate  of  any  person  deceased  committed  in  his  life- 
time, nor  for  certain  wrongs  done  by  a  person  deceased  ^  his 
lifetime  to  another  in  re^ct  of  bis  property  real  or  personal; 
it  is  enacted  ^  that  an  action  of  trespass,  or  trespass  on  the  case,  Executors 
may  be  maintained  by  the  execiUors  or  administrators  of  any  -^J^^"^* 
deceased  person  for  any  injury  to  the  real  estate  of  such  person  j^ay  main- 
committed  in  bis  lifetime,  for  which  such  person  himself  might  tain  an  ac- 
have  maintained  an  action,  provided  such  action  be  brought  tion  for  an 
within  one  year  after  his  death,  and  the  dannages  recovered  i>"i'*'y 
shall  be  part  of  the  personal  estate  of  such  person;  and  that  p^JJ®^^ 
trespass  may  be  maintained  against  executors  or  administra-  \^  ^^  nf^. 
tors  for  any  wrong  committed  by  the  deceased  in  his  lifetime  time  of  the 

case  Mr.  Ohittj,  in  his  Treatise  on  Pleading,  p.  19,  adds  ud^  gtmrCf  whether  damagSf 
Til.  deterioration  in  ralae  of  saleable  interest,  would  not  be  inferred. 
'  1  Saond.  S17,  0. 

*  Chamberlain  «.  Williamson,  3  M.  &  S.  406. 

« Kingdon  v.  Nottle,  1  M.  &  S.  355*   4  Id.  53. 188*    King  «.  Jones,  5  TannU  418. 
(1  Eng.  C.  L.  139.) 

*  Id.  Lney  v»  Lexington,  2  Lev.  36.    1  Vent.  176. 

*  Raymond  «.  Fitch,  1  Gale,  337.    3  C.  M.  &  R.  588. 

'  Bfo.  Ex.  PL  130.    WiUiams  o.  BieedoEt  1  B.  &  P.  338.    Went  103. 
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dedcMod,  to  andther  in  respect  of  his  real  or  personal  property,  provided 
^^^^  that  sdch  injury  shall  have  been  committed  within  six  calen- 
tTaniK!-^  dar  months  before  his  death,  and  the  action  be  brought  withui 
tionforin-  ^^  calendar  months  after  such  executor  or  administrator  shall 
juries  have  taken  upon  themselves  the  administration  of  the  effects 
done  to  of  the  deceased;  and  the  damages  so  recovered  shall  be  paya- 
P^P^  ble  in  like  order  of  administration  as  the  simple  contract  debts 
J^  '^  of  such  person.'* 

his  life- 
time. 2.— -  fcy*  i  he  joinder  qf  parties.']  Where  a  personal  contract  is 

mndejointij/  with  two  or  more  persons,  and  one  or  more  of 
Ihem  die,  the  action  on  such  contract  must  be  brought  in  the 
name  of  the  sivvivor,  and  the  representatives  of  the  deceased 
cannot  be  joined,  nor  can  they  sue  separately;  for  it  is  a  gene- 
ral rule  ttiat  though  the  right  of  a  deceased  partner  devolves 
on  his  executor,  yet  the  remedy  survives  to  his  copiartner  or 
oo-obligee,  who  alone  must  enforce  the  right  of  action,  and 
will  be  liable  on  recovery  to  account  to  the  executor  or  admin- 
istrator for  the  share  of  the  deceased.*    But  if  the  interest  of 
the  coven^tees  be  several,  the  executor  of  one  hf  them  inay 
*997    sue,  though  *the  other  be  living,  and  though  the  language  of 
the  covenant  be  joint.**    If  there  be  several  executors  or  ad- 
ministrators they  must  all  join,  though  some  be  under  the  age 
of  seventeen  or  have  not  proved  the  will,  or  refused  before  the 
ordinary ,*  for  the  grant  of  a  probate  to  one  enures  to  the  bene- 
fit of  them  all  ;^  and  it  makes  no  difference  that  the  issue  is 
raised  on  a  plea  of  ne  ungues  executor.* 
Nonjolif       If  one  aione  of  several  executors  or  administrators  bring  an 
^  ^'^JL  ^^^^  either  in  form  ex  contractu  or  ex  delicto,  the  defendant 
^^JJ^^  can  only  take  advantage  of  the  nonjoinder  of  his  co-executor 
by  abSie-  ^^  co-administrator,  by  pleading  in  abatement  after  oyer  of  the 
mentonly.  probate  or  letters  of  administration,  that  the  other  executor  or 
administrator  is  alive  and  not  joined  in  the  action.    If  the  de- 
fendant plead  the  general  issue  he  is  too  }ate,  he  cannot  then 
come  at  the  foci  of  there  being  another  executor/    If  one  exe- 
cutor of  several  sell  the  goods  of  his  testator,  he  alone  may 
maintain  an  action  for  the  price,  not  naming  himself  executor.^ 

•  Martin  v.  Crump,  9  Salk.  444.  I  Ld.  Raym.  340.  Golding  «.  Vaugliftii,  9  Ch. 
Rep.  437.  9  Saund.  117.  Gamp  «•  Andrews,  Garth.  171.  3  her,  990.  R.  «.  Col- 
lector of  Caatoms,  9  M.  &  6.  993.  Anderson  v.  Maitindale,  1  East,  4d7«  (6  Kng.  C. 
L.  139.)    BarfonI  v.  Stoekey,  9  B.  Ic  B.  333.    6  Moore,  93. 

»  Withera  o.  Bircbam,  3  B.  &  G.  956.  (10  Eng.  C.  L.  68.)   1  Saund.  154. 

•  Bro.  Ex.  88.  Smkh  v.  Smith,  Yelr.  130.  Brooke  v.  Stroud,  1  Salk.  3.  1  Saoiid. 
991,  t.    Hensloe*8  case,  9  Rep.  37,  o.    Lakin  «•  Watson,  4  Tyr.  839.    9  D.  633. 

'  Per  Buy/ey,  J.,  in  Webster  «•  Spencer,  3  B.  &;  A.  363.  (5  Eng«  C.  L.  317.) 
Walters  «.  Pfeit,  M.  &.  M.  369.  (99  Eng.  C.  U  334.}  Seott  v.  Briant,  infra.^  If  a 
debtor  make  his  creditor  and  another  hia  executors,  and  the  creditor  neither  prove  the 
wHl,  nor  act  as  executor,  he  may  sue  the  other  for  the  debt  though  he  has  not  re- 
nounced.   3  T.  R.  657. 

•  Scott  V.  Briant,  9  H.  Is  Wol.  54.    6  N.  &  M.  381. 
f  1  Sannd.  991,  i. 

i  Brassington  v.  Ault,  9  Bing.  177.  (9  Eng.  G.  L.  969.)  9  Moots,  340.  Went. 
994.   Godolph.  pt.  9,  c.  16,  s.  I. 
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So,  if  goods  be  takea  out  of  the  poawwicw  of  ooo  ot  tevond 
executors,  he  may  sue  alone  to  leoover  theiiL*  Ifanezecotriz 
or  administatrix  marry^  she  and  her  husband  nmst  join  in  an 
action  for  the  breach  of  any  personal  controot  made  with  the 
deceased  ;^  if  she  sue  alone^  the  defendant  can  only  take  advan- 
tage of  u  by  abatement;*  bat  the  husband  may  sue  alone  on  a 
contract  made  with  the  husband  and  wife  as  ezecutrix^^ 

3. — TAe  declaration.']   If  an  executor  or  administrator  sues    *998    . 
in  respect  of  a  cause  of  action  which  occurred  in  the  time  of  An  execo- 
the  deceased,  he  must  dedare  in  the  detinet^  thai  is  in  his  re-  ^'  sbonld 
presentative  capacity  only.""    But  it  is  laid  down,  that  where  ^^^^ 
the  cause  of  action  accrues  after  the  death  of  the  testator  or  in*^  ^joly. 
testate,  as  in  case  of  contracts  made  with  his  representative  as 
such,  if  the  money  recovered  will  be  assets,  the  executor  or  ad- 
ministrator has  his  option  to  declare  in  his  representative  cha- 
racter, or  in  his  own  name/    However,  in  all  actions  by  an 
executor  or  administrator,  the  dedamtion  should,  in  striotnsss, 
be  only  in  the  efetinei,  except  in  an  action  upon  a  judgment 
recovered  against  an  executor  suggesting  a  deva$tavii,  when 
the  debet  and  detintt  is  proper  ;>  and  the  defendant  cannot  in 
such  action  plead  pUne  adminietravit.^    Where  a  plaintiff 
declares  in  the  debet  and  detinet  in  a  case  which  ought  to  be 
laid  in  the  detinet  only,  it  is  demurrable;  but  it  is  otherwise 
where  the  plaintiff  declares  in  the  detinet  only  in  a  case  which 
strictly  onght  to  be  laid  in  the  debet  and  detinet;  for  a  party 
niay  abri^  his  demand,  altlM>ugh  he  cannot  extend  it'(l) 

There  is  nothing  peculiar  relating  to  the  form  of  the  declara-  How  an 
tioD  in  actions  by  executors    An  executor  or  administrator  exeentor 
should  describe  himself  as  suing  in  that  character,  and  in  stat-  *^^  ^^ 
ing  the  debt  or  promise  to  him,  the  words  ^  as  executor  or  ad-  h^^geif. 
nunistrator,^'  slM>uld  be  inserted,  or  the  omission  will  be  fiital, 
even  after  verdict^    Where  in  the  general  indebitatus  count  it 


*  JUL  Ad  exeenlor  or  administrator  may  aneat  a  party  in  the  same  manaer  as  if  they 
were  soing  in  their  own  right;  and  if  they  hold  a  par^  to  hail  without  reasonable  or 
probaMe  caQse,  for  a  debt  dae  to  the  deceased,  they  are  within  the  provisions  of  43 
6.  HI,  c.  46,  s.  3.    Feely  v.  Reed,  5  B.  &  A.  515,  n.    (7  Eng.  C.  L.  178.) 

^  Com.  Dig.  Bar.  &  Fern.  (V.)  «  Milner  «.  Milnes,  3  T.  R.  631. 

*  Ankentem  v.  Clarke,  4  T.  R.  616.    Yard  v.  Ellard,  1  Salk.  117. 
MSaiind.IlS.   Com.  Dig.  Pleader,  (2  D.  1.)   Gallant  v.  Bouteflower,  3  Doug,  36. 

(^  Eng.  C.  L.  36.) 

'  Old  V.  Fenwick,  3  East,  103.  Cowell  v.  Watts,  6  East,  405.  Clark  «.  Houffham, 
2  B.  &  C.  149.  (9  Eng.  C.  L.  47.)  Maishall  «.  Broedhurst,  1 C.  &  J.  403.  1  Tyrw. 
308.  Partridge  v.  Court,  5  Price,  41S.  Catberwood  v.  Chabaud,  1  B.  &  C.  150.  (13 
£ng.  C.  L.  45.J  Hosier  «•  Amndell,  3  B.  &  P.  11.  Powley  v.  Newton,  6  Taunt. 
453.  (1  Eng.  C.  L.  446.)  Webster  «.  Spencer,  3  B.  St  A.  362.  (5  Eng.  C.  L.  316.) 
Wms.  670.  1149.    1  Saund.  1. 

( Com.  Dig.  Pleader,  D.  2.    2  W.  8.    Chitt.  PI.  1,  361.    2,248,0. 

^  Skelton  9.  Hawling,  1  Wils.  258. 

i  Wilson  «.  Hobday,  4  M.  &  S.  120.    1  Saund.  1,  a,  5th  Ed. 

i  1  Sannd.  112.    Henshall  v,  Roberts,  6  East,  150. 

(1)  (if^mt  T.  CampbeU,  4  Verm.  447.) 
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was  stated  Uiat  the  defendant  was  indebted  to  the  plaintiff  as 
executrix  far  money  lent  by  the  plaintiff  to  the  defendant;  the 
other  considerations  in  the  same  count  were  alleged  to  move 
from  the  plaintiff  as  executrix;  the  promise  was  alleged  as 
*999  made  <<to  ^the  plaintiff,  executrix,  as  aforesaid:''  held,  on  spe- 
cial demurrer,'  that  the  declaration  was  vitiated  by  this  mis- 
joinder of  different  considerations  in  different  rights,  but  that  if 
they  bad  all  appeared  to  have  been  in  the  same  right,  it  would 
be  sufficient  if  any  one  consideration  were  properly  averred,  as 
the  remaining  considerations  might  be  rejected.*(l) 
Profert.  After  the  conclusion  to  the  damage,  &c.,  a  profert  of  the 
letters  testamentary  should  be  made;**  and  it  should  appear 
that  the  letters  were  granted  by  proper  authority.  Where  in 
a  declaration  by  an  administratrix,  the  plaintiff  made  profert 
of  letters  of  administration  <^  duly  granted  by  the  Consistory 
Court  of  St.  Asaph,''  without  making  the  usual  statement  of 
the  grant  of  letters  of  administration  in  the  body  of  the  decla- 
ration; held  bad  on  special  demurrer,  as  not  showing  that  the 
letters  of  administration  were  granted  by  the  proper  authori- 
ties; held,  also,  that  the  omission  of  the  date  of  the  grant  was 
immaterial.^  The  omission  of  the  profert  is,  however,  aided 
by  4  Anne,  c.  16,  unless  specially  demurred  to.** 
What  The  plaintiff  cannot  join  in  the  same  declaration  a  demand 

counts  or   as  exocutor  or  administrator,  with  a  claim  in  his  own  right;  in 
eaases  of  ^j^g^  ^f  ^  misjoinder,  the  declaration  will  be  bad  on  a  general 
may  be      demurrer;  or  in  arrest  of  judgment;  or  in  error,®    But  when- 
joined,      e^er  the  money  recovered  on  each  count  will  be  assets,  the 
counts  may  be  joined  in  the  same  declaration.'    Therefore  the 
same  declaration  which  contains  counts  on  promises  to  the  tes- 
tator may  contain  a  count  on  an  account  stated  with  the  plain- 
tiff as  executor  J  concerning  money  due  to  the  testator  from  the 
defendant,  or  concerning  racmey  due  to  the  plaintiff  as  exe- 
cutors   So,  counts  on  promises  made  to  a  testator  or  intestate 
may  be  joined  with  counts  on  a  promissory  note  given  to  the 

•  McClelland  v,  M^Adam,  1  Alcock  &  Napier,  488. 
^  Bac.  Ab.  Exec.  C. 

•  Hughes  V.  Williams,  2  C.  M.  &  R.  331.    4  Dowl.  169.     1  Gale,  235. 
d  9  Saand.  9,  n.  12.    Com.  Dig.  PI.  (O.)  3. 

•  3  Saand.  1 17,  «.     1  Ch.  PI.  205.  '  Id. 

«  Thompson  o.  Stent,  1  Taunt.  322.  Cowell  v.  Watts,  6  East,  405.  Needham  v. 
Corke,  Freem.  538.    Powell  «.  Graham,  7  Taunt.  580.    (2  Eng.  C.  L.  ^3.) 

(1)  (The  rule  ifl,  that  when  the  action  is  on  a  contract  with  the  decedent  or  for  a  tort  to 
the  goods,  before  they  have  actaally  come  to  the  executor^ b  pos9e98umt  it  can  be  roaiutained 
by  him  only  on  Uie  deccdent^s  title,  and  consequently  only  in  a  representative  character,  but 
where  it  is  on  a  contract  express  or  implied,  which  has  sprung  op  or  been  created  since  tii« 
deoedent*8  death,  or  for  a  tort  to  the  goods  in  the  executor*s  possession,  or  for  converting  or 
detaining  Ihem,  having  escaped  from  his  possession,  or  for  the  price  of  them  having  been 
sold  by  him,  it  can  be  maintained  by  him  only  in  his  own  right;  and  the  naming  himself 
ezecator  will  not  change  its  nature.  Per  Gibson  C.  J.  in  Kline  v.  Gvthart^  2  Penn.  R«  491. 
Kendall  v.  Zrce,  2  Peno.  R.  485.  Basg$  v.  Bard^  2  Rawle,  102.  Adamt  v.  Campbdl,  i 
Verm.  447.  StiU$  v.  Causten,  2  GiU  &  Johns.  49.  Turner  v.  Plmoden^  Id.  455.  Sa^ectr 
V.  Wtdker,  5  Id.  102.; 
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plaintiff  as  adminiilrator  or  execator,*  or  to  a  ooilof  Ibr  money 
^lent  by  the  plaintiff  as  execnlor,^  or  to  a  conot  for  money  *1000 
had  and  received  by  the  defendant  to  the  use  of  the  plaintiff  as 
executor^  or  a  count  for  materials  found,  and  work  and  labor 
done  by  the  plaintiff  as  executor ^  So  a  count  for  work  done 
by  the  plaintiff  as  administrator  may  be  joined  with  ooonts  for 
goods  sold  by  the  intestate  on  promises  to  him ;  for  the  woric 
may  have  been  done  in  completing  a  contract  of  the  intestate's 
for  the  benefit  of  the  estate.®  So,  in  a'  declaration  in  debt,  a 
count  on  a  judgment  recovered  by  the  plaintiff  as  executor ^ 
may  be  joined  with  counts  on  debts  which  accrued  to  the  tes- 
tator/ 

But  an  executor  cannot  join  in  the  same  declaradon  a  connt  What 
for  a  demand  which  accrued  to  him  in  AU  oion  right j  with  a  counts 
count  on  a  cause  of  action  which  is  laid  to  have  been  vested  in  ^^^^ 
him  as  executor  or  administrator.'    He  cannot  join  a  count 
upon  a  bond  given  to  his  testator  with  a  count  upon  a  bond 
given  to  him  as  executor;  for  the  executor  by  taking  the  bond 
would  extinguish  the  original  debt,  and  it  would  not,  when  re- 
covered, be  assets;  on  such  a  bond  he  must  declare  in  his  ' 
own  name.''(l) 

In  every  count  stating  a  debtor  promise  to  the  plaintiff  in  his 
representative  capacity,  it  must  be  averred  that  it  accrued  to 
him  "o^  executory'^  or  ^  as  administrator;"  it  is  not  enough 
to  say,  that  it  accrued  to  him  <^  executor."^  But  where  a 
count  stating  that  the  defendant  had  accounted  with  the  plain- 
tiffs  <^  executors  as  aforesaid,"  was  joined  with  counts  stating 
promises  to  the  testator;  after  verdict  and  judgment  for  the 
plaintiffs,  a  writ  of  error  was  brought  upon  the  ground  of  mis- 
*joinder,  and  the  House  of  Lords  affirmed  the  judgment  with  *1001 
costs.^ 

4. — The  pleadings.']    The  defendant,  besides  the  ordinary 

*  Partridge  «•  Court,  5  Price,  413,  affirmed  in  error,  7  id.  591.  Catherwood  v. 
Chaband,  1  B.  &  G.  150.    (8  Eng.  C.  L.  45.)    1  Ch.  PI.  303. 

^  Webster  v.  Spencer,  3  B.  &  A.  365.  (5  «Eng.  C.  L.  316.)  Gallant  v.  Bonte- 
flower,  3  Dong.  31.     (S6  Eng.  C.  L.  96.) 

«  Dowbiggin  v.  Harrison,  9  B.  &  C.  669.  (17  Eng.  C.  L.  470.)  Clark  v.  Hong- 
ham,  2  B.  &  C.  149.     (9  Eng.  C.  L.  47.) 

*  Edwards  v.  Grace,  d  Mees.  &  Wels.  190.    See  Ord  v.  Fenwick,  3  East,  108. 

*  Marshall  v.  Broadhurst,  1  C.  &  J.  403.    1  Tyrw.  308. 

'  Crawford  v.  Whittal,  1  Dou^.  4,  n.  So  an  executor  maj  in  the  same  declaration 
dedare  for  rent  due  in  his  own  Umo,  and  for  that  which  accrued  in  the  testator^s  time. 
Tayler  v.  Holmes,  Freem.  367. 

>  3  Saund.  117,  e.    1  Ch.  PI.  904.  »  Id.    Hosier  v.  Lord  Amndell,  3  6.  &  P. 

i  Henshall  v.  Roberts,  5  East,  150.    9  Saand.  17,  e.     1  Ch.  PI.  904. 

i  Lancefield  p.  Allen,  1  Bligh.  N.  S.  593.  Where  the  affidavit  of  debt  and  writ 
stated  the  debt  to  be  due  to  the  nlaintifis  '*  executors  of,"  and  not  **as  oxecutors  of," 
and  the  declaration  stated  it  to  be  due  to  them  in  their  own  right;  held,  no  variance. 
1  Dow.  97. 

(1)  (On  joinder  of  counts,  tee  Bank  of  Penn9ylvania  v.  Haldiman,  1  Fenn.  R.  161.  Hap* 
good  T.  aaughUm^  10  Pick.  154.  Howard  ▼.  Powers^  6  Ohio,  93.  Fry  t.  Evano^  8  Wsad. 
305.) 
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defences^  nay  deny  die  plaintiff 's  r^resentatire  cfamracter  by 
pleading  ne  ungues  executor  or  administrator;  but  jsince  the 
rules  of  H*  4  W.  IV,  the  plaintiff's  title  as  executor  or  admi- 
nistrator must  be  taken  as  admitted,  unless  specially  denied,  it 
Plea  of  cannot  be  disputed  under  the  eeneral  issue*  Under  the  plea 
ne  unqua  of  ne  ungues  executor,  the  defendant  may  show  that  the  pro- 
^'^^^''  bate  is  void,  as  that  the  stamp  is  insufficient,  or  the  seal  forged ; 
but  he  cannot  take  advantage  of  such  defect  under  the  general 
issue.*  Where  letters  of  administration  have  been  obtained 
in  an  inferior  diocese,  the  defendant  may  plead  in  bar,  that 
there  were  bona  notubiiia,  and  may  give  that  fact  in  evidence 
under  the  plea  of  ne  ungues  executor;^  for  we  have  seen  in 
such  case,  the  ordinary  has  no  jurisdiction  to  grant  probate, 
and  the  grant  is  therefore  void.®  If  the  defence  be  that  the 
letters  of  administration  w«re  unfounded,  on  the  ground  that 
the  defendant  did  not  reside  within  the  dioeese  of  the  bishop 
who  granted  administration,  but  in  a  different  province  at  the 
time  of  the  death  of  the  intestate,  that  fact  should  be  specially 
pleaded;  it  cannot  be  given  in  evidence  under  the  plea,  <<  that 
the  plaintiff  was  not,  nor  is  administrator,"  &a^ 

Proof  of        5. — Evidenee.l  When  the  representative  chareudier  of  the 
the  title  of  plaintiff  is  denied  by  plea,  he  must  prove  his  title  as  executor 
or  «dinin.  ^'  administrator.    The  title  of  an  executor  is  established  by 
istrator.     pf  oof  of  the  death  of  the  testator  and  by  the  produ^ion  of  the 
psobate.    The  seal  of  the  ecclesiastical  court  on  the  probate 
proves  itielf.®    If  the  probate  be  lost,  the  eocleaastical  court 
^1002    'will  grant  an  exemplification,  which  will  be  evidence  of  the 
proving  of  the  will.^    Or  the  act  book  of  the  court,  containing 
an  entry  of  the  will  having  been  proved,  ftc,  will  be  sufficient 
without  accounting  for  the  non-production  of  the  probate.^  The 
original  will,  though  produced  by  the  officer  of  the  court  can- 
not be  read  in  evidence  imless  it  bear  the  seal  of  the  court  or 
some  other  mark  of  authentication.^    Where  there  are  several 
executors,  probate  to  one  only  is  evidence  of  the  title  of  ail.^ 
The  title  of  the  plaintiff  as  administrator  may  be  proved  by 
the  production  of  the  letters  of  administration,  or  of  a  certifi- 
cate or  exemplification  thereof  granted  by  the  ecclesiastical 
court^  or  by  the  original  book  of  acts  directing  the  grant  of 
the  letters,''  or  by  an  examined  copy  of  the  act  bookJ 

*  Thvnne  v,  Protberoe,  2  M.  &  &  555.     1  Sannd.  375. 
^  1  Saand.  274,  n.  3.  <  Jlnle^  969. 

*  Stokes  V.  Bate,  5  0.  &  C.  491.     (11  Enff.  C.  L.  289.) 

*  3  Stark.  Et.  316.    Kempton  «.  Cross,  Caa.  ien^,  Haidwidce,  106. 
'  Shepherd  v.  Shorthoae,  1  Stra.  412.    B.  N.  P.  346. 

s  Cox  «.  Allingham,  Jacob,  614. 

k  R.  V.  Barnes,  1  Stark.  243.     (2  Eng.  C.  L.  374.)    Pinney  v.  PioDcy,  8  B.  &  C. 
335.    (15  Eng.  C.  L.  230.) 
«  Walters  «.  Pfeil,  M.  &  M.  362.    (22  Eng.  C.  L.  334.) 
i  B.  N.  P.  246.     1  Phill.  Ev.  378. 
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k  Id,   Eden  v.  Keddell,  8  East,  187.    Per  Bayley,  J.,  in  Rarosbottom  v,  Buckhorst, 
M.  &  S.  567.  1  Id. 
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1.  When  and  how  an  executor 

8.  The  declaration*     • 

.  1004 

or  administntor  may  be 

3.  The  pleadings. 

•  1006 

raed. 

l.-^fVAen  and  how  an  executor  or  administrator  may  be 
suedJ]  Wb  have  already  considered  in  respect  of  what  acts 
and  contracts  of  the  testator  and  of  his  own,  an  executor  is 
liable."    It  is  here  proposed  to  show  how  his  liability  may  be 
established  in  a  court  of  law.    Formerly  an  action  of  debt  did  Debt  will 
not  lie  against  an  executor  or  administrator  upon  a  simple  iio  sgAinat 
contract  when  the  testator  or  intestate  could  have  waged  his  ^  ««««• 
law.**    But  wager  of  law  having  been  abolished  by  the  3  &  4 
W.  IVy  c.  42,  s.  13,  it  is  enacted  by  &  14,  of  the  same  statute, 
^  that  an  action  of  debt  on  simple  contract  shall  be  maintain* 
able  in  any  court  of  common  law  against  any  executor  or 
administrator." 

*An  action  at  law  cannot  be  maintained  for  a  legacy,  the    *1003 
remedy  being  in  a  court  of  equity;*  nor  will  it  lie  for  the  dis-  Action  for 
tributive  share  of  an  intestate's  property,  although  the  executor  ^  l^fl^7* 
or  administrator  may  have  expressly  promised  to  pay.^(l)  But 
an  action  will  lie  for  a  specific  legacy  after  the  executor  has 
assented;  for  after  such  assent,  the  interest  in  the  thing  be- 
queathed vests  at  law  in  the  legatee.*    The  executors  of  a  will 
under  which  t^i,  an  insolvent  debtor,  was  entitled  to  a  legacy, 
gave  his  assignees  a  balanced  account,  wherein  they  admitted 
622/.  to  be  the  amount  of  the  legacy;  but,  on  the  other  side, 
they  debited  the  insolvent  with  a  loan  of  400/.,  advanced  on 
tlie  security  of  the  legacy  when  it  was  in  reversion;  the  as- 
signees proved  at  the  trial  that  the  instrument  by  which' the 

*  JfUc^  984,  dteq.  ■  ^  Barry  o.  Robinaon,  1  N.  R.  993. 

«  Deeka  «.  Stratt,  5  T.  R.  690,  overmling  Atkins  v.  Hill,  Cowp.  384,  and  Hawkes 
V.  Saandera,  id,  289;  and  see  Gorton  «.  Dyson,  1  B.  &  B.  319.    (5  Eng.  C.  L.  63.) 
'  Jones  V.  Tanner,  7  B.  &  C.  643.    (14  Eng.  C.  L.  97.) 

*  Paramour  «.  Yardley,  Plow.  639.  Young  «.  Holmes,  1  Stia.  70.  Doe  «.  Guy,  3 
East,  130.  Williams  v.  Lee,  3  Atk.  333.  Bastard  v.  Stukeley,  3  Lev.  309.  Where 
an  executor,  before  a  sale  of  the  goods  of  a  deceased  testator,  tells  a  legatee,  that  she 
may  purchase  to  a  certain  amount  (the  amount  of  her  legacy,)  and  that  such  purchase 
shul  be  an  off-set  to  her  legacy;  8i)ch  declaration  amounts  to  a  special  contract  as  to 
the  mode  of  payment,  and  may  be  given  in  evidence  in  an  action  for  the  value  of  the 
goods  sold,  brought  by  the  executor,  though  the  sale  was  by  auction,  subject  to  writ- 
teo  particulars  of  sale.    Bartlett «.  Pemeir,  3  H.  &  W.  16. 

(1)  (As  to  actions  against  executors  for  legacies  and  distributive  ihtres,  see  Aifp  v.  DreU- 
isdk,  3  Rawle,  287.  BixUr  v.  Kunkle,  17  Serg.  A.  R.  398.  Foulk  v.  Broton,  3  Watts,  313. 
Morrow  v.  Brenixei^  3  Rawle^  18.5.  itCuUoeh  v.  SamvU^  1  Penn.  R.  434, 3  Penn.  494. 
MatterwoH  v.  JMsAterson,  5  Rawle,  137.  DoebUr  v.  Snavely^  5  Watts,  335.  Kmavp  v.  /bn. 
ford,  7  Conn.  133.    Ktnt  v.  SomenOUy  7  GiU  &  Johns,  365.) 
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loan  was  secured  was  void  under  the  insolvent  act;  held,  that 
the  assignees  were  entitled  to  recover  the  whole  of  the  legacy, 
as  the  assignment  was  fraudulent.* 
All  who        In  an  action  against  executors  or  administrators,  all  who 
hare  ad-    have  administered  must  be  joined.    And  if  a  defendant  pleads 
°^°'f  S     in  abatement,  that  he  has  one  or  more  co-executors,  who  ought 
joiiwd,       ^^  ^  joined,  he  must  aver  not  only  that  the  co-executor  is  alive, 
but  that  he  has  adminisieredy  because  it  is  only  necessary  to 
sue  as  many  co-executors  as  have  administered.^    In  an  action 
against  a  married  woman,  executrix,  the  husband  must  be 
joined  as  a  defendant,  and  they  must  both  plead,  otherwise  it 
will  be  a  discontinuance.^    It  was  held,  before  the  uniformity 
*I004    of  process  act,  that  *the  defendant  might  be  declared  against 
as  executor  or  administrator,  although  the  process  only  de- 
scribed him  generally,  the  object  of  the  writ  being  merely  to 
bring  him  into  court.^ 

Where  an  action  was  brought  against  two  persons,  being  the 
executors  of  a  deceased  termor,  for  the  use  and  occupation  by 
them  of  the  demised  premises,  an  entry  and  occupation  by  one 
of  them  was  proved;  held,  that  it  did  not  enure  as  that  of  both, 
so  as  to  make  them  jointly  liable  de  bonis  propriisy  in  assump- 
sit for  use,  and  occupation.® 

m 

Joinder  of  2. — The  declaration.']  In  an  action  against  an  executor  as 
coonta.  such,  a  count  cannot  be  introduced  charging  him  individually, 
for  the  judgment  in  the  one  case  is  de  bonis  propriis^  and  in 
the  other  de  bonis  testatorisS  Therefore  a  count  for  money 
had  and  received  by  the  defendant  as  executor,  or  for  money 
lent  for  the  use  of  the  plaintiff,  to  him  as  such,  cannot  be  joined 
with  a  count  on  a  promise  made  by  the  testator.>^  So,  a  count 
upon  a  promise  by  the  defendant  as  executor  for  tise  and  occu- 
pation after  the  death  of  the  testator  cannot  be  joined  with  a 
count  on  promises  by  the  testator  to  pay  rent,  as  the  former 
makes  the  defendant  personally  liable,  the  latter  makes  him 
liable  to  the  extent  of  assets  only.^  In  an  action  of  covenant 
>  against  an  executor  the  plaintiff  may  join  a  count  for  breach  by 
the  testator  with  a  count  for  a  breach  after  his  decease,'  and  a 
count  on  an  account  stated  by  an  executor  as  such,  of  moneys 
from  the  defendant  as  executor,  may  be  joined  with  counts  on 
promises  by  the  testator,  for  on  such  count  the  judgment  will 
be  de  bonis  I  est  at  oris  i 

•  Rose  9.  Sarory,  1  Hodgea,  369.    2  Scott,  199. 

^  Hilbert  v.  Lewis,  Freem.  368.    1  Saund.  391,  k,    Swallow  «.  Emberson,  1  Lev. 
161.    Alexander  v,  Mawnian,  Willes,  43.    Com.  Dig.  Abatement,  (F.  10.) 
«  Com.  Dig.  Admin.  (D.)    Ayiworth  v.  Fenn,  Freem.  351. 
«  Watson  V.  Pilling,  3  B.  &  B.  4.    (7  Eng.  C.  L.  333.)    6  Moore,  66. 

•  Nation  v.  Tozer,  4  Tyr.  561.    1  C.  M.  &  R.  173. 
f  3  Saund.  117,  c.  'Id. 

^  Wigley  V.  Ashton,  3  B.  &  A.  101.    (5  Eng.  C.  L.  338.) 
i  Wilson  V.  Wiffg,  10  East,  313. 
Powell  9.  Graham,  7  Tiant.  580.    (3  Eng.  C.  L.  333.)    1  Moore,  305. 


SEC.  XIII.]   ACTIOirs  AOAIirST  XXSCVTOBS  OB  ADMINI8TBAT0BS.  1004 

So,  an  account  stated  by  the  defendant  as  executor,  of 
moneys  due  yrom  the  iestatoTy  may  be  joined  with  counts  on 
promises  by  the  testator;  and  this  is  the  common  mode  of  de* 
daring  against  executors  and  administrators  to  save  the  statute 
of  limitations.* 

*3. —  ne  pkadinga.']  In  an  action  against  an  executor  or  *1005 
administrator,  the  defendant  may  plead  any  matter  which  the 
testator  or  intestate  might  have  pleaded.''(l^  In  addition  thereto, 
he  may  deny  the  character  in  which  he  is  sued,  by  pleading 
ne  ungues  executor  or  administrator,  or  that  no  assets  had  come 
to  his  hands;*  or  that  he  had  fully  administered,  or  that  he  had 
administered  with  the  exception  of  assets  to  a  certain  amount, 
which  are  not  sufficient  to  satisfy  the  plaintiff;  or  he  may  plead 
a  retainer  to  pay  his  own  debt,  or  debts  of  a  higher  degree,  due 
to  third  persons,  as  bonds,  outstanding  judgments,  &c.'  The 
defendant  cannot  avail  himself  of  either  of  these  defences  under 
the  general  issue.* 

Where  the  defendant  pleads  ne  ungues  executor  or  adminis"  Nt  ungues 
tratar,  the  onus  of  proving  the  affirmative  of  the  proposition  is  executor, 
on  the  plaintiff,  who  may  support  it  by  the  production  of  the 
probate  or  letters  of  administration,  &c.,'  or  by  giving  secondary 
evidence  of  them  after  a  notice  to  produce  the  documents  them- 
selves being  served  on  the  defendant.'  Some  proof  of  the 
identity  of  the  defendant,  namely,  that  he  is  the  person  de- 
scribed in  the  documents  as  executor  or  administrator,  must  be 
given.^  Evidence,  however,  of  such  acts  as  will  render  the 
defendant  liable  as  executor  de  son  tort^  will  be  sufficient' 

The  plea  of  ne  ungues  executor  does  not  deny  the  cause  of 
action,  but  only  that  the  defendant  represents  the  deceasedwi 
Therefore,  where  in  assumpsit  against  two  defendants  as  ex- 
ecutors, there  was  a  plea  by  both  of  ne  ungues  executorsy  and 
it  appeared  in  evidence  that  one  of  the  defendants  was  execu- 
tor, and  the  other  not;  held,  that  the  plaintiff  might  have  a 
verdict  against  the  former,  on  the  counts  laying  the  promises 
by  the  testator,  and  that  the  other  defendant  should  be  dis- 
chai^ed,  and  that  the  plaintiff  could  not  recover  on  counts 
upon  promises  by  them  both  as  executors> 


*  3  Sannd.  117,  e,    Secar  v.  Atkinson,  1  H.  61.  lOS. 

»  Com.  Dig.  Pleader,  (2  D.  8.)  « Id.  (9  D.  7.  13.) 

^  1  Sannd.  300-306,  in  notis.  Com.  Dig.  Pleader,  (2  D.  9.)    Udd,  644,  9th  Edit. 

*  Co.  Litt.  283,  a.    1  Ch.  PI.  490.    3  Id.  974. 

'  See  anU,  1001.  f  Phil.  Er.  346,  Sth  Edit. 

*/<£. 

*  As  to  what  acts  will  make  a  man  execator  de  »on  tort^  see  antCf  957. 
i  1  Sannd.  207,  a. 

k  Griffiths  V.  Franklin,  M.  &  M.  146.    (29  Eng.  C.  L.  270.) 

(1)  (An  oxecator  or  ■dministrator  if  not  bound  to  plead  the  utatute  of  limitationn,  where 
he  helicYce  a  debt  to  be  jastly  due.  Smith's  E9tate,  I  AHhmcad,  352.  Whon  executors  never 
io  pleading,  the  court  will  take  that  plea  which  is  beat  for  the  eetate.  Per  lluaton,  J.,  in 
L^  r.  AUiwM,  1  Watts,  162.) 


*1006  EXECUTORS  AND  ADMINISTRATORS.         [CHAF.  XII. 

JPkne  ad-  *  Where  the  defendant  pleads  ptene  adminiairavii,  and  the 
fmrMra-  plaintiff  replies  that  the  defendant  had  assets,  it  is  incumbent 
^'  on  the  latter  to  prove  assets  existing  when  the  writ  was  sued 

out.*  If  the  assets  came  into  the  hands  of  tlie  defendant  after 
the  writ  was  sued  out,  the  plaintiff  should  reply  that  fact  spe- 
cially; he  will  not  be  allowed  to  give  it  in  evidence  under  the 
general  replication.^  Where  the  defendant  pleads  plene  ad- 
miniairavU  prmter  a  sum  which  is  not  sufficient  to  satisfy  an 
outstanding  judgment,  the  plaintiff  may  reply  that  the  judg- 
ment was  kept  on  foot  through  fraud.®  Where  an  executor 
pleads  plene  adtniniatravU,  and  shows  payments  by  him  to 
the  extent  of  the  assets  proved  by  the  plamtiff  to  have  come  to 
his  hands,  the  plaintiff  may  show  in  answer  that  the  funds  so 
applied  did  not  come  to  the  defendant  as  executor,  hut  were 
handed  to  him  in  trust  to  pay  the  testator's  debts,  and  were 
not  part  of  the  assets  at  first  proved  to  have  come  to  his  hands.' 
Where  an  executor,  after  payment  of  all  the  debts  of  which 
he  had  notice,  invested  part  of  the  residue  of  the  personal  estate 
in  the  funds  in  his  own  name  for  the  benefit  ot  the  residuary 
legatees;  held,  in  an  action  against  him,  fifteen  years  after  the 
death  of  the  testator,  on  a  specialty  debt  of  which  he  had  no 
notice,  the  facts  above  stated  would  not  sustain  a  plea  of 
plene  administravil^  for  he  had  the  estate  of  the  testator  still 
in  his  hands,  and  had  complete  control  over  it.® 
Judgment  Where  an  administrator,  after  obtaining  time  to  plead  on  the 
reeoTored.  usual  terms,  pleaded  a  judgment  recovered  since  the  conmience- 
ment  of  the  action,  but  did  not  aver  that  there  were  no  assets 
ultra,  the  court  gave  leave  to  the  plaintiff  to  sign  judgment 
as  for  want  of  a  plea;  the  defendant  having,  since  the  com- 
mencement of  the  action,  admitted  by  the  latter  the  possession 
of  assets  sufficient  to  cover  the  judgment,  and  also  the  plaintiff's 
demand.'  Where  an  executrix  pleaded  in  assumpsit  that  she 
had  not,  nor  at  the  commencement  of  the  action  or  since,  had 
auv  goods  which  were  of  the  testator  at  the  time  of  his  decease 
in  tier  hands  to  be  administered;  and  the  plaintiff  replied,  that 
the  defendant,  before  and  at  the  time  of  the  commencement  of 
the  action  and  since,  had  divers  goods  of  the  testator  to  be  ad- 
*1007  ministered;  upon  'which  issue  was  joined.  At  the  trial  the 
plaintiff  having  shown  that  the  detendant  received  certain 
assets,  the  defendant  proved  payment  to  a  greater  amount,  and 


•  Maia  «.  Qain,  6  T.  R.  5. 

^  7(2.  11.  On  an  iasae  taken  on  a  plea  oipkne  adminUtramt^  the  amount  of  probate 
stamp  is  not  any,  even  primdfaeie^  evidence  of  the  amount  of  aaaeta  come  to  the  hands 
of  the  executor.  It  is,  however,  admissible  evidence  on  the  aubject  of  assets,  on  the 
ground  of  its  being  a  declaration  made  by  the  executor  at  the  time  of  obtaining  pro- 
bate, of  hia  expectations  as  to  the  amount  of  assets.  Mann  e.  Lang,  1  Harr.  &  vVolI. 
441.    6  Not.  &  M.  SOS. 

•  Jones  «.  Roberts,  3  C.  &  M.  S19.    4  TYr.  48. 

^  Maiston  «.  Downes,  1  Adoi.  it  Ellis,  31.  (88  Eng.  C.  L.  84.)  3  Nov.  &  M. 
861.    6  C.  &  P.  381.    (86  £ng.  C.  L.  448.) 

•  Smith  «.  Day,  8  Mess.  &  Vfeii.  684.      '^Roberta  «•  Wood,  3  Dowl.  797. 
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a  verdict  was  found  in  her  favor;  held,  first,  that  evidence  of 
the  payments  was  properly  received;  and  secondly,  that  the 
plaintiff  was  not  enticlra  to  judgment  non  obstante  veredictOj 
npon  the  ground  that  the  introductory  part  of  the  plea  did  not 
state  that  the  executrix  had  fully  administered  the  testator's 
goods.* 

Where  an  administrator,  being  under  terms  to  plead  issua- 
bly,  pleads  inconsistent  pleas,  as  plene  administravit,  and  his 
own  bankruptcy,  the  plaintiff  may  sign  judgment  as  for  want 
of  a  plea>  Piene  administravit  is  no  bar  to  an  action  against 
an  executor,  upon  a  covenant  by  the  testator,  where  the  exe- 
cutor has  paid  over  the  residue  within  six  months  after  pro- 
bate/(l) 

When  the  plaintiff  has  given  primd/acie  evidence  of  assets, 
the  defendant  may  show  under  the  issue  raised  on  plene  ad- 
minUtravit  that  those  assets  have  been  exhausted  by  pay- 
ment, before  action  brought,  of  debts  of  a  higher  degree  or  of 
an  inferior  degree,  without  notice/  If  the  defendant  has  paid 
debts  to  the  amount,  after  the  suing  out,  but  before  notice  of 
the  plaintiff's  writ  or  debt,  he  must  plead  such  defence  spe- 
cially; for  no  payments  made  after  the  action  commenced  can 
be  given  in  evidence  under  plene  administramt^  Where  a 
bond  of  the  testator's  has  been  paid  by  the  executor  in  order 
to  avail  himself  of  the  payment;  under  plene  administravit  he 
must  prove  the  due  execution  of  it  by  calling  the  subscribing 
witness,  even  though  the  bond  .has  been  destroyed'  In  an- 
swer to  proof  by  the  plaintiff,  that  the  debt  paid  by  the  defend- 
ant was  not  a  just  one,  or  that  less  is  due  than  the  sum  for 
which  judgment  was  given,  and  which  is  primd/acie  evidence 
of  fraud,  the  defendant  may  show  that  the  judgment  was  en- 
tered (or  more  by  mistake.<^ 

*  R«eTe8  V.  Waid,  1  Hodges,  SpO.  3  Ding.  N.  C.  935.  (99  Eng.  C.  L.  316.)  9 
Seotl,990. 

*  8erla  v.  Bndsliaw,  9  C.  at  M.  148.    4  Tyr.  69. 

*  Davit  V.  Blackwell,  9  Btng.  5.    (93  Eng.  C.  L.  943.)    9  Mooie  &  8.  7. 

*  B.  N.  P.  143.    See  mUe^  961.  •  Com.  Dig.  AdmiD.  (C.  9.) 
'  GiUiee  «.  SmiUien  9  Stark.  698.    (3  Eng.  C.  L.  460.) 

f  Pease  v.  Naylor,  6  T.  R.  80. 

(1)  (In  proof  of  BMeta,  the  phiotiir  msy  fiwo  in  endcnoe  the  inventory  of  the  penooel 
c«ut»  ef  the  deeeatcd;  and  when  0aeb  erulence  is  given,  it  b  Miflkient  lo  throw  tlio  Mwe 
on  the  executor  or  adminiatrator  to  ahow  how  he  diapoaed  of  tlie  gooda  and  money  apecified 
in  the  inventory.  Bawd  v.  B^  1  Watla«  367.  The  creditor  ia  not  ooneloded  by  the  ap. 
praiaemeut     WUU&gMjf  v.  BtClurt^  9  Wend.  609.) 


1008  BXfiCUTORS  AVD  ADMIKISTBATOmS.        [CHAV.  XIX. 


•SECTION  XIV. 

ADMISSION  or  ASSSTS. — ^DEVASTAVIT. 

What  will      Iv  an  executor  suffer  judgment  by  de&ult,  or  Judgment  be 
*"*S"^-  ^  S^^^^  against  him  on  demurrer  to  the  declaration^  or  if  he 
!?iJr5!flL  plead  payment  of  a  bond  and  omit  to  plead  plene  adminisira- 
,0ig.         vitf  It  will  operate  as  an  admission  of  assets,  m  an  action 
against  him  on  the  judgment  suggesting  a  devastaviL^(l)  For 
it  is  a  universal  principle  of  law,  that  if  a  party  do  not  avail 
himself  of  the  opportunity  of  pleading  matter  in  bar  to  the  ori- 
ginal action,  he  cannot  afterwards  plead  it  in  another  action 
founded  upon  if,  or  in  a  9cire/acias.^    Therefore,  in  an  action 
of  debt  on  a  judgment  suggesting  a  devastavit,  it  will  be  suf- 
ficient for  the  plaintiff,  under  a  plea  of  non  devastavit,  to  prove 
the  former  judgment,  and  the  return  of  nul/a  bona  to  the^eri 
Etidenoe  facias,^  In  an  action  against  executors,  if  they  plead  over  and 
ofadeyas-  the  verdict  pass  against  them,  the  production  of  the  judgment- 
**"'•        roll  on  a  scire  fieri  inquiry  before  the  sheriff  is  sufficient  primd 
facie  evidence  of  assets  to  find  a  devastavit.^    In  debt  on  a 
judgment  recovered  by  default  against  an  executor,  the  roll  of 
proceedings  in  the  original  action  showing  a  return  of  nulla 
bona  by  the  sheriff  to  the  writ  of  ^.  fa.  issued  to  recover  the 
debt  de  bonis  testatoris,\s  sufficient  /^rtm^Syc/ete  evidence  of  a 
devastavit.^  Where  the  defendant  pleads  non  est  factum  tes' 
tatoris,  or  a  release  to  the  testator,  or  payment  by  him,  or  non 
assumprit,  these  pleas  admit  assets.''   So  if  an  executor  or  ad- 
ministrator submits  to  an  arbitration,  it  is  an  admission  of  as- 
sets, as  between  the  parties  to  the  submission.*    But  it  is  not 
sufficient  to  charge  an  executor  with  assets,  to  show  that 
he  has  acquiesced  in  the  receipt  of  assets  by  his  co-execu- 
tor.^(2)    On  plea  of  plene  administravitj  proof  of  an  admis- 

*  Enring  9.  Peten,  3  T.  R*  686.  Rock  «•  Leigfaton,  Salk.  310,  1  Loid  Raym.  589. 
2  Stark.  Et.  3d6. 

^li.    Per  Bailer,  J.,  3  T.  R.  689. 

«  SkeltoD  V.  Hawling^  1  Wila.  959.    Ening  «.  Peters,  3  T.  R.  685. 

*  Palmer  v.  Waller,  9  Gale,  105.    I  Meea.  2c  Wels.  689. 

*  Leonard  v.  Simpson,  1  Hodges,  951.    9  Bing.  N.  C.  176.    (99  Eng.  G.  L.  997.) 
'  I  Sarnid.  336. 

9  Barry  v.  Rash,  1  T.  R.  691.    See  anie^  991. 

0  Steam  v.  Mills,  4  B.  &  Ad.  657.  (SU  Eng.  C.  L.  133.)  1  N.  ft  M.  434.  The 
inventory  exhibited  in  the  Eooleaiastioal  Court  dy  an  execator,  for  the  purpose  of  ob- 
taining  probate,  is  not  generally  primd  facie  e?idence  of  haring  reoeiyed  assets.  U. 
Bat  see  Giles  e.  Dyson,  1  Stark.  39.  (9  Eng.  C.  L.  989.)  Hickey  v.  Hayter,  6  T. 
R.  384. 

(1)  {CMtUr  y  Wetek*9  E$lmU,  3  Gill  ft  Johns,  959. 

On  a  Judgment  againut  an  administrator  at  mreA,  the  proper  goods  of  the  administrator 
Qsnoot  be  taken  in  eieoution ;  if  assets  of  the  intestate  eannot  be  firand,  tJie  administrator 
can  be  porsoed  personally  only  in  an  action  for  a  devastavit   AfMrd  v  KUday^  9  Watts,  110.) 

(9)  (See  snte  p.  974,  note  (1).) 
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sum  by  the  executor  that  the  debt  was  jost,  and  riiould  be  paid 
as  soon  as  he  could^  is  not  evidence  to  charge  him  with  assets.* 

In  an  action  against  executors  for  a  debt  of  the  testator,  a  Legatee, 
legatee  is  a  good  witness  for  the  defendants;  for  his  legal  rights 
under  the  will  cannot  be  affected  by  the  verdict.^ 


•SECTION  XV.  •1009 

COSTS. 

Formerly  executors  or  administrators  were  not  liable  to  Execators 
costs  in  case  of  a  nonsuit,  or  a  verdict  against  them,  when  they  ^°^  ^°^- 
necessarily  sued  in  their  representative  character,  as  upon  a  ^*^u^u 
contract  entered  into  by  tbe  deceased  in  his  lifetime;*  thongh  ^  eoets 
when  they  might  sue  in  their  own  name,  as  where  the  cause  Uke  other 
of  action  arose  after  the  death  of  the  testator  or  intestate,  they  parties 
were  not  exempt  from  costs.*  But  now  by  3  &  4  W.  IV,  c  42,  ^^©^ jaon- 
s.  31,  « in  every  action  brought  by  an  executor  or  administra-  ^^l""' 
tor  in  right  of  the  testator  or  intestate,  such  executor  or  admin-  verdict 
istrator  shall,  unless  the  court  in  which  such  action  is  brought,  puses   , 
or  a  judge  of  any  of  tbe  superior  courts  of  law  at  Westmin-  V*^'. 
ster,  shall  otherwise  order,  oe  liable  to  pay  costs  to  the  defend*  ^°J^^ 
ant  in  case  of  being  nonsuited,  or  a  verdict  passing  against  the  haveadis- 
plaintiff;  and  in  all  other  cases  in  which  he  would  be  liable,  if  cretkm  in 
such  plaintiff  were  suing  in  hb  own  right,  npot^  a  cause  of  exempt- 
action  accruing  to  himself;  and  the  defendant  shall  have  judg-  |P?  ^^ 
ment  for  such  costs,  and  they  shall  be  recovered  in  Uke  man-  j^^^^  ' 
ner.®    This  enactment  was  held  to  have  a  retrospective  opera*  where  for* 
tion.'    "  The  general  rule  now  is,  that  an  executor  or  admin-  merly 
istrator  who  has  been  nonsuited,  or  who  has  lost  a  verdict,  is  they  were 
liable  to  costs;  and  it  is  cast  upon  him  to  make  out  that  there  ??a^ 
are  particular  cin^umstances  in  his  case  which  would  justify  "^  ^"^^  . 
the  court  in  exempting  him,  by  an  exercise  of  their  discretion- 
ary authority."' 

'  Hindsley  v.  Rnseell,  13  East,  239. 

^  Barghart  v.  Hall,  MS.,  Coram  Lord  Abioger,  C.  B.  Sittings  after  T.  T.  1837, 
rule  for  a  new  trial  granted. 

•  Their  exemption  was  founded  not  on  any  express  enactment,  but  on  the  description 
of  words  contained  in  the  statute  33  Hen.  VIII,  o.  15.  Per  Lord  Eldon,  C.  J.,  in 
Tktteisall  V.  Grote,  3  B.  at  P.  253.  Per  Tindal,  C.  J.,  1  Bing.  N.  C.  303.  (37  tng. 
C.  L.  400.)    See  Tidd's  Prac.  9th  Ed.  978. 

•  Grimstead  o.  Shirley,  3  Taunt.  116.  Jones  «.  Jones,  1  Bing.  349.  (8  Eng.  C. 
L.  313.)  Dowbiggin  «•  Harrison,  9  B.  &  C.  666.  (17  Eng.  C.  L.  470.)  Jobson  r. 
Forsler,  1  B.  &  Ad.  6.  (30  Eng.  G.  L.  331.)  Slater  «.  Lawson,  id.  893.  (30  Eng. 
C.  L.  504.3 

•  3  4i  4  W.  IV,  c.  43.  , 

f  Freeman  e.  Moves,  1  Ad.  it  Ell.  338.    (38  Eng.  C.  L.  103.)    3  N.  &  M.  883. 
Grant  v.  Kemp.  3  C.  4c  M.  636. 
i  Per  Undal,  G.  J.,  in  Wilkinson  v.  Edwaids,  1  Bing.  N.  G.  303.    (37  Eng.  G. 
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To  exempt  executor  from  costs,  when  there  is  a  verdict 
*1010  *against  him,  it  is  not  sufficient  for  him  to  show  that  the  action 
was  brought  6o/id  jff^/e,  and  with  a  fair  chance  of  succeeding; 
but  some  misconduct  on  the  part  of  the  defendant,  or  some 
other  special  cause  for  exemption  must  be  shown;*  and  the 
conduct  of  the  defendant  afttr  action  brought,  relative  to  the 
mode  of  conducting  the  defence,  will  not  be  considered  by  the 
court  in  exercising  their  discretion.^  Nor  is  it  sufficient  to 
'  show  that  the  action  was  brought  under  legal  advice  to  trjr  a 
doubtful  point  of  law,  which  it  was  necessary  to  have  decided, 
in  order  to  obtain  an  equitable  administration  of  the  assets  in 
a  creditor's  suit/  But  where  an  executor  was  nonsuited  in  an 
action  on  a  policy  of  insurance  effected  on  the  life  of  the  testa* 
tor,  the  court  ordered  judgment  to  be  entered  up  for  the  defen- 
fendant,  without  costs,  it  appearing  that  it  was  the  bounden 
duty  of  the  executor  to  bring  the  action;  besides,  he  was  defeat* 
ed  on  a  ground  which  he  could  not  be  supposed  to  apprehend.' 
The  courts  have  no  authority  under  the  above  statute  to  ex* 
Ampt  an  executor  from  costs,  which,  before  the  act,  he  would 
be  liable  to  pay;  the  express  object  of  that  statute  being  to  im- 
pose additional  liability  on  executors  and  administrators.* 
Where  an  executor  seekis  to  be  relieved  from  costs,  he  should 
make  his  application  before  taxation,  otherwise,  if  granted,  it 
will  be  only  on  payment  of  the  costs  of  the  application.'  It  is 
not  settled,  whedier  the  decision  of  a  single  judge  respecting 
such  costs  is  final,  or  whether  it  is  subject  to  the  review  of  the 
court«(l) 

■*l     ■  11  I  ■  ■  I  ■■■Jin 

* 

L.  400.)  1  Scott,  173.  Per  Lord  Denman,  C.  J.,  in  Farley  v.  Bryant,  I  H.  ft  W. 
775.    S  Ad.  &  £11.  853.    (30  Bug.  C.  L.  843.)    6  N.  4c  M.  57. 

»  Hoathgate  v.  Growler,  1  Bluff.  N.  C.  618.  (97  Enj;.  C.  L.  477.)  1  Hodges,  1. 
1  Seott,  374.  Lewis  «.  Marfelt,  I  Mar.  4c  Horl.  5.  Godeoa  «.  Freemany  1  Gale,  399. 
9  C.  M.  4e  R.  585.    Vaaghan,  J.,  liMtentimte. 

»  Farley  9.  Briant,  1  Har.  4c  W.  775.    (30  Eng.  C.  L.  943.)    3  Ad.  4c  Ell.  859. 

'  Lysona  e.  Barrow,  10  Bing.  563.    (95  Eng.  C.  L.  944.)  '  4  M.  4c  Scott.  463. 

•  Aahton  v.  Poynter,  1  Gale,  57.  1  C.  M.  I  R.  738.  Spenoe  v.  Albert,  9  Ad«  4c 
Ell.  785.    (99  Eng.  C.  L.  919.)    4  N.  4c  M.  385.    1  H.  4c  W.  7. 

'  Aahton  v.  Poynter,  fupro. 

«  Maddox  e.  PhUlipa,  3  Ad./c  Ell.  198.  (30  Eng.  C.  L.  79.)  1  H.  4c  W.  951. 
Lakin  v.  Maaaie,  1  Gale,  970.    4  Dowl.  939. 

(1)  (The  role  upon  the  rabjeet  of  ooete  is  thus  laid  down:  Wherever  en  ezecator  or  edaii- 
nittrttor  brinn  en  action  in  autrt  drmi,  that  ia,  founded  upon  a  tranaaction  which  aroae  in 
the  lifttime  of  the  testator  or  intestate  and  fails,  he  ahall  not  pay  coats,  but  if  for  a  oaoae  to 
which  he  himself  was  a  part^,  sHhongh  the  fmits  of  the  snit  if  suooessfnl  would  be  assets 
wiMn  reoorered,  yet  if  he  ftils  he  shall  pay  the  costs  out  of  his  own  pocket  Per  Kennedy, 
J^  in  Pstts  V.  Smiih,  3  Rawle,  377.  See  Mmnitrp  t.  Menlsfv,  9  Rawle,  180.  Arwkt^tnmf* 
Srtmf,  6  Watta,  934.  IMe  t.  Jlsof,  U  Pick.  389.  Jemmm  v.  Mi|i|rMd,  14  Pick.  345. 
FUrtM  T.&nlen,  Id. 974.  iRsfts  ▼.  IhmmU,  15  Pkk.  385.  Cnftm  ▼.  /sfsy,  6Grant,48. 
JfiiflMf*  Adm,  ▼.  Cndiimrt^  4  Verm.  957.  3  Johnson*s  Digest,  335.  9  Selwyn'a  N.  P.  (Ed. 
of  1831,)  p.  31,  and  note  I.) 


8XC.  ZTX.]  nrDOMKHT*  *1011 


SECTION  XVI. 

JUDGMXHT. 

Whxkbybk  the  action  against  an  executor  or  administrator  Whsn  the 
can  only  be  supported  against  him  in  that  character,  and  he  ^^JPf^} 
pleads  any  plea  which  ai&iits  that  he  has  acted  as  such,  except  5^^^ 
a  release  to  himself,  the  judgment  against  him  must  be,  that  ^^^  ^  ^ 
the  plaintiff  do  recover  the  debt  and  costs  to  be  levied  out  o(  fitmdebo' 
the  assets  of  the  testator,  if  the  defendant  have  so  much,  but  mtfro' 
if  not,  then  the  costs  out  of  the  defendant's  own  goods,  other-  P*^^^ 
wise  die  judgment  will  be  erroneous.    As  where  the  defend- 
ant pleads  non  eat  factum  teataiorisj  or  a  release  to  the  testa- 
tor, or  non  assumpsit*  So  where  he  pleadsp/ene  admimstravii 
and  it  is  found  against  him.^    But  where  the  defendant  pleads 
ne  ungues  executor,  or  a  release  to  himse/f,  and  it  is  found 
against  him,  the  judgment  is,  that  the  plaintiff  do  recover  both 
the  debt  and  costs  in  the  first  place,  de  bonis  /esiaioris  si,  &c., 
and  si  non^  &c.,  de  bonis  prepriisy  because  the  executor  can- 
not but  know  these  to  be  false  pleas.^    Upon  a  plea  of  pknt 
adminisiravii  the  executor  or  administrator  is  liable  only  to 
the  amount  of  assets  proved  to  be  in  his  hands,  and  judgment 
should  be  entered  up  for  that  amount  only.'    If  the  plaintiff  JudgoMiit 
cannot  deny  the  plea  of  p/ene  administraviif  he  should  pray  ^J^^^ 
judgment  of  assets  guando  aeeiderini,  or  assets  in  fuiuro  ^j^^t^' 
eixhet  generally  or  specially,  as,  ^  which  after  satisfying  moneys 
due  on  the  outstanding  judgments,  bonds,  &c.,  mentioned  in 
the  defendant's  ptea,  shall  come  into  the  defendant's  hands  as 
executor,''  &c.*    In  assumpsit  against  an  executor,  he  pleaded 
a  retainer  and  pkne  adminisiravii  prmier,  and  the  plaintiff, 
admitting  the  truth  of  the  pleas,  took  judgment  of  assets  guando 
*aeciderint;  held,  that  he  was  entitled  to  enter  it  up  for  the    *1012 
debt  and  costs/ 

If  the  plea  be  phne  adminisiravii  prmier  a  sum  which  the 
defendant  acknowledges  to  be  in  his  hands,  the  plaintiff  (if  he 
cannot  controyert  it)  should  take  judgment />ro  ianiOj  and  of 
assets  guando  aeeiderini,  as  to  the  residue.  If  the  defendant 
has  pleaded  the  general  issue,  or  any  other  plea  denying  the 


«  I  Sannd.  335. 

^  Mm  As  to  the  efBM^  of  a  mistake  in  enterin;  jodgment  de  home  fropriii  inatead  of 
de  bm^  tuiatorii^  &e.y  aee  id.  Short  ••  Coffin,  6  Bon.  3730.  Barrougha  v*  Stevens, 
5  Taunt.  654.    (1  Eng.  C.  L.  186.) 

•  1  Saund.  336,  6. 

•  1  Saond.  919,  6.  336.  Hargthorpe  v.  Milfoith,  Cro.  Elis.  3IS.  Harrison  v.  Bee* 
cles,  elted,  3  T.  R.  683. 

•  Com.  Dig.  Pleader,  (8  D.  9.)  9  Sannd.  996.  Mary  Shipley's  Caae,  8  Co.  134. 
1  Ch.  PI.  589. 

'  CoK  V.  Peafcock,  1  Hodges,  979.  9  Soott,  195.  De  Tastett  e.  Andrade,  1  Ch. 
699.    (18  Eng.  C.  L.  185.) 
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debt  or  cause  of  action,  with  the  plea  of  p/ene  administravii 
the  plaintiff  must  proceed  to  trial  to  establish  his  debt,  and  on 
the  prayer  of  judgment  of  assets  quandOj  &c.y  upon  the  plea  of 
plene  administravii j  there  is  a  stay  of  judgment  until  the  de- 
termination of  the  issue.  But  where  the  debt  lias  not  been 
denied,  and  the  defendant  has  merely  pleaded  plene  adminis^ 
travitj  and  the  plaintiff  prays  judgment  quando,  &c.,  there 
should  be  an  entry  of  that  judgment  immediately.*  This  is  an 
interlocutory  or  final  judgment,  according  to  the  nature  of  the 
action;  and  if  it  be  only  interlocutory,  there  must  be  a  writ  of 
enquiry  to  ascertain  the  amount  of  the  plaintiff's  demand.^ 
By  ta^ng  a  judgment  of  assets  gvando^  the  plaintiff  admits 
that  the  defendant  has  fully  administered  to  that  time.*  If  the 
plaintiff  takes  issue  on  the  plea  of  plene  administravii ^  and 
it  be  found  against  him,  he  cannot  have  judgment  of  assets 
quando,^ 


SECTION  XVII. 

ADMINISTRATION  BOND. 

Th?s  statute  21  Hen.  VIII,  c  5,  s.  3,  directs  the  ordinary 
to  grant  administration,  <<  taking  surety  of  him  or  them,  to 
whom  shall  be  made  such  commission ;''  and  the  statute  22  & 
23  Gar.  II,  c.  10,  s.  1,  further  provides,  ^  that  all  ordinaries, 
ecclesiastical  judges,  &c.,  shall,  upon  granting  administration, 
take  sufficient  bonds,  with  two  or  more  sureties,  of  the  persons 
appointed  administrators,  in  the  name  of  the  ordinary,  with 

•  101 3   condition  *that  such  administrators  shall  make  a  true  inventory 

of  the  goods  and  chattels  of  the  deceased;  and  shall  well  and 
truly  administer  such  goods  and  chattels  according  to  law,  and 
cause  a  true  and  just  account  of  the  said  administration,  &c., 
to  be  made,  and  shall  deliver  and  pay  mito  such  person  or 
persons  respectively,  as  the  judge  of  the  court  in  which  ad- 
ministration was  granted,  by  his  decree  or  sentence  shall  ap- 
point, all  the  rest  and  residue  of  such  goods  and  chattels  as 
shall  be  found  remaining  on  the  said  administrator's  account, 
the  same  being  first  examined  and  allowed  by  the  said  judge,'' 
&c. 
Aedon  on  If  the  bond  given  to  the  ordinary  under  this  statute  has  been 
the  bond,  forfeited,  the  parties  desirous  of  enforcing  it  against  the  sure- 
ties, must  apply  to  the  ecclesiastical  court  to  pronounce  it  for- 
feited, in  order  to  its  being  put  in  suit    It  seems  that  the  next 

•  1  Ch.  PL  689. 

^  Tidd,  683.    If  tlw  action  be  in  debt,  the  judgment  is  final  in  the  first  instanee. 

•  2  Saond.  919,  a.  '  3  8«ukL  217. 
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of  kin  or  a  creditor  may  sue  on  such  bond  in  the  name  of  the 
ordinary,  and  the  Court  of  King's  Bendi  will  direct  ttie  ordi- 
nary to  permit  his  name  to  be  used,  in  an  action  thereon,  on 
the  application  of  a  paity  properly  entitled**  It  may  bcvassigned 
as  a  breach  in  an  action  on  a  bond,  that  the  administrator  has 
not  delivered  a  true  and  perfect  inventory,^  or  that  he  has  not 
made  a  true  and  just  account;^  and  either  of  these  breaches 
will  be  incurred  without  any  citation.^  But  it  is  no  breach  of 
the  conditions  of  such  bond  ^  to  refuse  to  distribute  among  the 
next  of  kin,  the  surplus  of  the  intestate's  estate,  after  payment 
of  debts,'^  &c,  without  the  previous  decree  of  the  court  directing 
the  administrator  to  do  so.*  Nor  is  it  a  ground  of  forfeiture 
that  the  administrator  has  not  paid  the  debts  of  the  intestate/ 
Where  an  administrator  converted  assets  of  the  intestate  to  his 
own  use,  and  became  a  bankrupt  before  he  had  exhibited  his 
inventory^  or  made  his  account,  and  the  ecclesiastical  court 
discharged  him  from  the  suit  there,  he  having  received  his 
certificate  as  a  banknipt ;  the  court  of  Exchequer  held,  that  his 
^malfeasance  in  converting  to  his  own  use  the  intestate's  assets  *  I0I4 
was  a  breach  of  the  clause  of  the  condition  ^  well  and  truly 
to  administer''  them,  and  that  the  sureties  were  liable  for  the 
amount  of  the  assets  misapplied.^  It  is  not  a  sufficient  answer 
to  the  assignment  qf  the  breach  for  not  exhibiting  an  inventory 
on  a  certain  day,  <^  that  there  was  no  court  on  that  day."  The 
defendant  must  also  plead  that  he  was  ready,  &c;  for  he  must 
show  that  he  had  done  all  that  could  be  done  on  his  side 
towards  a  perfect  performance;^  and  such  a  defence  must  be 
specially  pleaded.^  Where  the  creditors  of  the  intestate  brought 
an  action  against  the  sureties,  on  the  administration  bond, 
without  the  permission  of  the  archbishop,  and  upon  ot/er  craved 
the  Ecclesiastical  Court  refused  to  give  the  bond  to  the  plaintiffs; 
the  court  of  Common  Pleas  refused  an  application  that  an 
authenticated  copy  of  the  bond,  or  the  production  of  the  bond 
itself  in  the  Ecclesiastical  Court  to  the  attorney  of  the  defend- 
ants should  be  a  sufficient  oyer;  as  the  granting  of  such  an 
application  would  deprive  the  Ecclesiastical  Court  of  its  juris- 
diction, on  deciding  whether  the  aiction  should  be  brought  or 
not,  or  of  insisting  on  an  indemnity^ 

*  Archbishop  of  Cauterbury  v.  House,  Cowp.  141  •    Greenside  v.  Benson,  3  Atk* 
248. 

^  Greenside  v.  Benson,  tupra. 

*  Archbishop  of  Canterbury  v.  Willis,  1  Salk.  316.    S.  P.    1  Lutw.  889. 
MSaik.  315. 

*  Canterbury  (Archbishop  of)  v.  Tappen,  8  B.  &  C.  161.    (15  Eng.  C.  L.  174.) 
'  1  Salk.  316.  , 

B  Canterbury  (Archbishop  of)  v.  Robertson,  1  C.  &  M.  691.    3  Tyr.  390. 

»  Canterbury  (Archbishop  of)  «.  Willis,  1  Salk.  172. 

>  Canterbury  (Archbishop  of)  «.  Robertson,  tuara* 

i  Canterbury  (Archbishop  of)  v.  Tubb,  MSS.  C.  P.  E.  T.  1837. 
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SECTION  I. 
OBSERTATIONS  ON  THS  8TATUTS  89  CAR.  11,  C.  3. 

This  celebrated  statute,  the  provisions  of  which  have  been 

the  theme  of  much  commendation,*  is  said  to  have  been  the 

*10I6   joint  ^production  of  Sir  Mathew  Hale,^  Lord  Nottingham,* 

Sir  Leoline  Jenkins/ and  the  Lord  Keeper  Guilford.*"    The 


*  Lord  Nottingham  used  to  say  of  this  statute,  that  ^^everT  line  of  it  was  worth  m 
subsidy.**  Lord  Keeper  OuiffortPs  Ufe^  by  IL  Norths  p.  108.  In  Chaplin  «.  Roffers,  1 
East,  194,  Lord  Kenyon  said  that  ''  it  is  one  of  the  wisest  laws  in  our  statute  book.** 
See  also  Chater  v.  Becket,  7  T.  R.  804.  Roberts  on  the  Statute  of  Frauds,  Preface 
ziz.    Evans's  Statutes,  Part  IL    Chitty*s  Statutes,  366. 

^  This  statute  is  said  to  hare  been  drawn  by  Lord  Hale,  per  Lord  EUenborongh,  C. 
J.,  in  Warn  v.  Warlter,  ft  East,  17.  But  in  Wyndbam  e.  Cbetwynd,  1  Burr.  418, 
Lord  Mansfield,  expressed  a  doubt  of  this.  And  in  Ruff'bead*s  Edition  of  the  Statutes, 
it  is  said,  that  it  is  scarcely  probable  that  Lord  Hale  drew  it,  because  the  statute  was 
not  passed  until  after  his  ^th  in  1676. 

*  See  Ash  e.  Abdy,  3  Swans.  664. 

*  See  Wynn*s  Life  of  Sir  Leol.  Jenkina,  Vol.  I.  p.  3. 

*  The  Lord  Keeper  Guilford  had  also  s  great  share  in  pennbg  this  statute,  as  well 
as  Sir  Matthew  Hale,  1  t/h.  Stat.  366.  The  language  and  composition  of  the  act 
have  certainly  no  claim  to  particular  commendation.  Next  to  those  acts  relating  to 
Uie  settlement  of  the  poor,  it  has  been  productive  of  more  litigation  in  settling  its  con- 
struction, than  any  in  the  whole  range  of  the  statutes.  It  was  sta^  by  Mr.  Barring- 
ton,  forty  years  ago,  to  be  a  common  notion  in  Westminater  Uallt  that  it  had  not  been 

'  at  a  less  expense  than  10P,000/.  Id. 
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object  of  it  is,  the  prevention  of  perjury,  by  requiring  evidence 
in  writing  of  the  various  contracts  therein  mentioned.    It  does 
not  in  any  degree  affect  the  nature  of  the  contract,  or  dispense  ' 
with  any  evidence  of  consideration  which  was  previously  re- 
quired. 

It  would  be  inconsistent  with  the  object  of  this  treatise  to 
discuss  the  different  clauses  of  this  statute.  Little  more,  there- 
fore,  is  proposed,  than  to  refer  briefly  to  those  provisions  of 
the  statute,  and  the  various  d^isions  thereon,  which  &U  within 
the  desiira  of  this  work. 


SECTION  IL 

SECTIONS  1  AND  S — hEABXS. 

Br  sect  1,  for  the  prevention  of  many  fraudulent  practices.  Parol    > 
which  are  commonly  endeavored  to  be  upheld  by  perjury  and  leases  of 
subornation  of  perjury,  it  is  enacted,  ^  that  all  leases,  estates,  iDteretto 
interests  of  freeh!old,  or  term  of  years)  or  any  uncertain  interest  '^  ^^^ 
of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  leases  at 
or  hereditaments,  made  or  created  by  livery  und  seisin  only,  will, 
or  by  parol,  and  not  put  in  writing,  and  signed  by  the  *partie8    *1017 
so  making  or  creating  the  same,  or  their  agents,  thereunto  law- 
fully authorised  by  tariting^  shall  have  the  force  and  effect  of 
leases,  or  estates  only  at  totV/,  and  shall  not,  either  in  law  or 
equity,  be  deemed  or  taken  to  have  any  other  or  greater  force 
or  effect;  any  consideration  for  making  any  such  parol  leases, 
or  estates,  to  the  contrary  notwithstanding." 

Sect  2,  excepts  from  the  operation  of  the  preceding  enact-  Ezeepi 
menu  ^  all  leases  not  exceeding  the  term  of  three  years  from  leases  not 
the  making  thereof,  whereupon  the  rent  reserved  to  the  land-  ^^'^'^ 
lord  during  such  term  Aall  amount  unto  two  third  parts,  at  the  o/three 
least,  of  the  full  improved  value  of  the  thing  demised.''  yean. 

It  has  been  held,  that  a  parol  agreement  respecting  an  ease-  An  agree- 
ment in  the  land  of  another,  is  not  within  the  meaning  of  the  ^^^  ^^ 
first  section;  as  where  the  defendant  agreed,  fry  varoi,  that  the  ^^^^ 
plaintiff  should  have  the  liberty  of  stacking  coals  upon  a  close  Q^t  wi^iti 
belonging  to  him  for  seven  years,  and  that  during  that  period  the  statute 
the  pUintiff  should  have  the  sole  use  of  that  part  of  the  close; 
held,  that  the  agreement  was  binding,  for  as  it  was  for  an  ease- 
ment only,  and  not  for  an  interest  in  land,  it  did  not  amount  to 

a  lease.*(  1}    The  purchase  of  a  standing  crop  of  growing  grass 

-  --        ■■-■  ,.--  ■      ,      .     -■■  —    . 

>  Wood  04  Lake,  Say,  3.   Webb  v.  Paternoster,  Palm.  71.   Bat  in  Hewlina  e.  Sbip- 
pam,  6  B.  &  C.  331,  (ll  Eng.  C.  L.  807,)  it  was  deeided  tbat  a  fieebold  easement  m 

(1)  (A  right  of  wiy  can  be  pined  by  deed  onlj,  ind  not  by  perol.    ChOawi  ▼.  IMttr^  1 
Rawle,  106.    It  may  be  qoMtaonable  wbether  a  parol  lioenee  to  overflow  land  by  tbe  ereolion 
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Crop  of  is  not  within  the  first  section;  for  construing  the  first  section 
growing  |)y  1)10  second,  it  meant  to  vacate  parol  leases  conveying  a 
W^^^'    •  greater  interest  in  land  than  for  a  term  of  three  years,  and  upon 

which  a  rent  is  reserved.* 
A  lease  for     Though  the  statute  says  that  interest  of  freehold,  or  terms 
more  than  for  years  created  by  parol,  shall  have  the  force  and  efiect  of 
^^  ^jj  leases,  or  estates  at  will  only,  jret  it  has  been  held  that  a  lease 
ennre  as  a  ^7  P&f  ol,  though  for  more  than  three  years,  will  enure  as  a 
tenancy     tenancy  from  year  to  year;(l)  the  yearly  tenancy  commencing 
from  year  on  *the  same  day  with  the  parol  lease,  and  that  it  will  require 
^J^\    a  regular  notice  to  determine  the  interest,  as  in  other  similar 
^"^°    holdings.^    Where  there  was  a  parol  agreement  for  a  lease  for 
seven, years,  the  tenant  to  enter  at  Lsuly  day  and  quit  at 
Candlemas;  it  was  held,  that  the  landlord  could  not  eject  him, 
except  at  Candlemas,  for  though  by  the  statute  the  lease  was 
void  as  to  the  period  of  its  duration,  yet  it  would  regulate  the 
terms  on  which  the  tenancy  subsisted  in  other  respects.^ 
From  A  lease  for  three  years,  to  be  valid  without  writing,  must  be 

what  day  computed  from  the  day  of  the  agreement,  and  not  from  a  future 
leaseia  to  ^^Y'*  ^^^  ^  ^^^^  ^Y  P^rol,  to  commence  at  a  future  day,  for 
be  com-  '^^s  than  three  years  from  the  time  of  making  it,  is  good.*  Thus 
pnted.  a  lease  by  parol  for  a  year  and  an  half,  to  commence  after  the 
expiration  of  a  lease  which  wants  a  year  of  expiring,  is  good, 
A  Terbal  for  it  does  not  exceed  three  years  from  the  making/  A  verbal 
lease  for  agreement  to  take  ready  furnished  lodgings  for  two  or  three 
^0  or  years  is  valid  as  a  lease  for  not  exceeding  three  years.«f  A 
yeiuw  is  letting,  without  reference  to  time,  creates  a  strict  tenancy  at 
good.        will> 

Agree-  Where  a  party  enters  under  a  mere  agreement  for  a  future 

ment  for  a  lease,  he  is  a  tenant  at  will  only;  if  he  pay  a  yearly  rent  he 

fiitare       becomes  a  tenant  from  year  to  year,  such  tenancy  being  deter- 

®**^        minable  on  the  execution  of  the  lease  according  to  the  agree- 

^^^"^^^■— "      -"'  ■  ■  "■       ■  "    '     '  ■      ■        ■  ■         ■  ^..^m  lyil  m  ■-■■^■---  -■^■■.-  I  111.  I  ■  ■■■■ 

the  land  of  another,  coald  not  be  created  without  deed;  and  the  conrt  said  in  reference 
to  the  abore  oases,  that  the  objection  that  the  right  lay  in  grant,  and  therefore  could 
not  pass,  was  not  taken.  See  also  Fentiman  v.  Smith,  4  East,  107.  Harrison  v. 
Parker,  6  East,  154.  In  the  former  case,  it  was  held  that  a  tiUe  to  hare  water  flow  in 
a  tunnel  over  the  plaintiflTs  land,  could  not  pass  by  parol  licence  without  deed. 

*  Crosby  v.  Wadsworth,  6  East,  602.    But  it  is  within  the  4th  section.    Id, 

*  Clayton  v.  Blakey,  8  T.  R.  3.  «  Doe  v.  Bell,  5  T.  R.  471. 

'  Rawlins  «.  Turner,  1  Ld.  Raym,  736.        "  Ryley  v.  Hicks,  1  Stra.  661. 
'  B.  N.  P.  173.  f  Edge  v.  Stafford,  1  C.  &  J.  391. 

^  Richardson  v,  Langridge,  4  Taunt.  138. 

of  a  dam  i«  witliin  the  ttatate  of  frauds.  Per  Kennedy  J.  in  BItKMn  t.  Btllkenny^  4  Watti, 
399. 

All  tite  cates  egree  that  a  permanent  interest  in  the  land  itself  can  be  transferred  only  hy 
writing.  A  license  is  an  authority  to  enter  upon  the  lands  of  another  and  do  a  particulir 
act  or  series  of  acts,  without  possesAiu|r  any  interest  in  the  lands;  it  is  founded  in  periional 
eonfidtnce;  is  not  araiirnablo,  and  is  yalid,  though  not  in  writinjTi  but  the  confisrring  of  a 
right  to  enter  upon  lands  and  to  erect  and  maintain  a  dam  as  long  as  there  shall  bo  employ, 
ment  for  the  water  power  thus  orccti'd  Is  more  tlian  a  license;  it  is  the  transfer  of  an  intermt 
in  lands,  and  to  be  valid  must  be  in  writing.  Mumford  ▼.  Whitney,  15  Wend.  380.  See 
Ntyet  ▼.  Chapin,  6  Wend.  461.) 

(9)  {htDmteU  v.  Simpm,  3  Watts,  129.) 
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ment  And  though  no  rent  be  paid,  the  relation  of  landlord 
and  tenant  subsists^  the  party  having  entered  with  a  view  to  a 
lease,  and  not  with  a  view  to  a  purchase/ 

An  indorsement  on  the  draft  of  a  lease,  signed  by  the  lessee,  Indorae- 
and  requesting  the  lessor  to  let  the  premises  to  some  other  per-  ment  on 
sojiy  as  it  would  be  inconvenient  for  him,  the  lessee,  to  perform  ^^  ^^ 
his  agreement  respecting  them,  was  held  sufficient  to  satisfy  ^he^^^I 
the  statute,  for  it  was  a  writing  under  his  hand  expressing  that  ^icient. 
he  had  entered  into  the  agreement,  and  it  was  not  necessary 
'that  it  should  be  cotemporaneous  with  the  agreement,  if  it    *1019 
was  adopted  by  him  at  any  time.^ 


SECTION  IIL 


^ 


ASSIGKMENT  OR  SURRENDER  OF  TITLE. 

Bt  sect  3,  ^no  leases,  estates  or  interests,  either  of  freehold  Assign- 
or term  of  years,  or  any  uncertain  interest,  not  being  copyhold  °^b^  ^J 
or  customary  interesij  of,  in,  to,  or  out  of,  any  messuages,  ma-  "f ^^^^ 
uors,  lands,  tenements,  or  heredUamenta^  shall  be  assigned^  |q  \^^  ^o 
ffraniedj  or  surrendered^  unless  it  be  by  deed  or  note  in  writ-*  be  in  writ- 
ing signed  by  the  party  so  assigning,  granting,  or  surrendering  ing* 
the  same,  or  their  agents  thereunto  lawfully  authorised  by 
writing,  or  by  act  and  operation  of  law/' 

It  has  been  held,  that  the  assignment  of  a  parol  lease  from  Parol 
year  to  year  was  void,  under  this  section,  unless  made  in  wri- 1«*»®  ^^ 
ting;'  and  that  a  parol  agreement  between  the  landlord  and  ^^^  ^ 
tenant,  to  determine  such  tenancy  in  the  middle  of  the  quarter  ^^^' 
was  not  binding,  or  a  sufficient  surrender  of  the  tenancy, 
though  the  tenant  did  quit  according  to  the  agreement'    But 
\i  both  parties  act  on  such  notice,  that  is,  if  the  tenant  quit, 
and  the  landlord  takes  possession,  it  operates  as  a  determina- 
tion of  the  tenancy.* 

The  mere  cancelling  a  lease  is  not  a  sufficient  surrender  of  What  is  a 
the  term  thereby  created/(l)  But  where  a  mortgagee  wrote  on  sufficient 
the  mortgage-deed, "  received  of  ^,  B,  for  principal  and  inte-  «^"»^«'^' 
rest,  and  I  do  release  and  discharge  the  within  premises  from 


•  2  Stark.  Er.  343.    See  on^e,  958,  d  uq. 

^  Sliippey  V.  Derrison,  5  Esp.  190.  « Betting  v*  Martin,  1  Camp.  190. 

<  Mollett  V.  Brayne,  2  Camp.  103.    Thomson  «.  Wilson,  2  Stark.  379.     (3  Eng. 
C.  L.  391.)    Johnstone  v.  Huddlestone,  4  B.  &;  C.  922.    (10  Enff.  C.  L.  471.) 

•  Whiteliead  «.  Clifford,  5  Taunt.  518.    (1  Engr.  C.  L.  173.)    Grimman  v.  Legge, 
8  B.  &  C.  324.     (15  Engr.  C.  L.  229.) 

'  Roe  V.  The  Archbishop  of  York,  6  East,  86.    Doe  «.  Thomas,  9  B.  &  C.  299. 
(17  Eng.  C.  L.  380.)     Wootley  v.  Gregory,  2  Y.  &  J.  536. 

(1)  (Amoaji  Y.  h^y  11  Wend.  616.  Sckx^din  v.  Carpenttrt  15  Wend.  400.) 
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the  term  of  500  years;*'  it  was  held  to  be  a  sufficient  surren- 
der; for,  at  common  law,  a  lease  by  deed  might  be  surrendered 
by  parol,  and  the  statute  only  required  that  the  surrender 
should  be  in  writing." 
*1020        *The  taking  a  new  lease  by  parol,  to  commence  during  the 
existence  of  a  former  demise,  operates  as  a  surrender  of  the 
old  one>    If  a  lessee  for  years  accept  a  new  lease  by  parol, 
when  the  first  lease  was  by  indenture,  it  operates  as  a  surren- 
der in  law.*    A  verbal  agreement  to  lease  a  ferry  for  a  year 
may  be  put  an  end  to  by  a  verbal  agreement  before  the  expi- 
ration of  the  year.^    A  mere  agreement  for  an  increase  of  rent 
in  the  middle  of  the  year  creates  a  new  tenancy.*    Where  •&,, 
by  parol,  let  a  house  to  B.,  who  under-let  it  to  C,  and  then 
wf.,  with  ^.'s  assent,  accepted  C.  as  his  tenant,  and  received 
rent  from  him,  it  was  held  to  be  a  surrender  by  operation  of 
law.^ 
Sttbstitu-       There  are  many  cases  in  which  it  has  been  decided ,  that 
ttoDof  one  where  one  tenant  is  si^bstituted  for  another  by  the  consent  of 
^®™"JJ^^®'  all  the  parties,  it  operates  as  a  surrender  in  law.K    But  there 
another,     j^j^gi  b^  a  clear  substitution,  and  acceptance  by  the  landlord  of 
the  new  tenant,  and  merger  of  the  old  tenant's  interest;  and 
though  taking  rent  from  the  new  occupier  is  evidence  of  these 
facts,  it  is  not  conclusive^ 

«tf.,  the  tenant  of  a  house,  three  cottages,  and  a  stable  and 
yard,  let  at  an  entire  rent,  for  a  term  of  seven  years,  before  the 
expiration  of  the  term,  assigned  all  the  premises  to  B.  for  the 
remainder  of  the  term,  the  house  and  cottages  being  In  the 
possession  of  under-tenants,  and  the  stable  and  yard  in  that  of 
•^.;  the  landlord  accepted  a  sum  of  money  as  rent  up  to  the 
day  of  the  assignment,  which  was  in  the  middle  of  the  quarter. 
B.  took  possession  of  the  yard  and  stable  only;  the  occupiers 
of  the  cottages  having  left  them  after  the  assignment,  and  be- 
fore the  expiration  of  the  term,  the  landlord  re-let  them ;  Jt, 
paid  no  rent  after  the  assignment,  but  the  landlord  received 
rent  from  the  under-tenants;  before  the  expiration  of  the 
*1021  *term,  the  landlord  advertised  the  whole  of  the  premises  to  be 
let  or  sold:  held,  that  this  was  a  surrender  by  operation  of  law 
of  all  the  premises.^  So  where  the  plaintiff  was  tenant  to  ^. 
of  one  close;  K,  was  tenant  to  B,  of  another  close;  the  plaintiff 
and  K,  verbally  agreed  to  exchange  their  holdings;  ^  the  plain- 

*  Farmer  «.  Rofrers,  9  WiU.  S6. 

^  Hamerton  v.  Stead,  3  B.  &  G.  478.  (10  Eng.  C.  L.  159.)  See  Whitcher  e.  Hall, 
5  B.  &  0.  269.    (11  Eng.  0.  L.  8340 

*  Com.  Dig.  Surrender,  1.    See  1  Sannd.  936,  b. 

*  Peter  «.  Kendal,  6  B.  &  C.  703.    (13  Eng.  C.  L.  301.) 

*  Doe  V.  Kendrick,  Ad.  Eject  139. 

f  Thomas  v.  Cooke,  3  B.  &  A.  119.    3  Stark,  408.    (3  Eng.  C.  L.  406.) 

t  See  Walls  v.  Atcheeon,  3  JBing.  463.    (13  Eng.  C.  L.  53.)    Mathews  «.  Sewell, 

8Tattnt370.    (4  Eng.  C.  L.  101.)  Stone  v.  Whitiog,  3  Stark.  335.   (3  £&%.  C.  L. 

331.)    Phipps  9.  Scalthrope,  1  B.  «  A.  50. 
k  Graham  v.  Whichelo,  1  C,  &  M.  188. 

*  Beeye  «.  Bird,  1  C.  M.  &  R.  31.    4Tyr.  619. 
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tiff  to  have  A'a  land,  and  pay  £'8  rrat;  £  to  have  Jl.^s  land 
20^  pay  plaintiff 's  rent.''  On  the  same  day  each  took  posses- 
sioii  of  the  other's  land.  K.  undertook  to  communicate  their 
bargain  to  C,  who  was  the  agent  of  both  Jl.  and  B,\  he  did 
accordingly,  some  days  afterwards,  oommimicate  it  to  him,  and 
C  expressed  his  concurrence;  held,  that  this  was  evidence  to 
go  to  the  jury  of  a  surrender  by  JT.  to  B.  of  his  interest  in  B*s 
dose.*  td.  demises  to  B.  who  under-lets  to  C.  In  the  middle 
of  both  terms  it  is  agreed  between  «^.  and  B.^  that  A's  tenan- 
cy shall  cease,  and  between  Ji.  and  C ,  that  C  shall  hold  under 
A.  for  a  longer  term;  this  arrangement  enures  as  a  surrender 
from  B.  to  ^.y  and  a  new  demise  from  A.  to  C.^ 

But  where  a  yearly  tenant  agreed,  by  parol,  with  his  land- 
lord to  quit,  without  giving  due  notice,  and  the  premises  were 
re-let  by  auction,  at  which  the  tenant  attended  and  bid,  but  the 
new  tenant  was  not  let  into  possession,  as  the  old  tenant  re- 
fused to  quit;  held,  that  it  did  not  amount  to  a  surrender  by 
operation  of  law.*  Unless  there  be  a  written  demise  to  the 
new  tenant,  or  he  takes  possession,  there  iano  surrender  of  the 
prior  tenancy.^ 


SECTION  IV. 

Sec.  4.  enacts  ^  that  no  action  diall  be  broc^ht  whereby  to 
charge  any  executor  or  administraior  upon  any  special  pro- 
mise to  answer  damages  out  of  his  own  estate,  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  defadt,  *or  miscarriage  of  another  perscm,  or  to  charge  *  1 0S2 
any  person  upon  any  agreement  made  upon  consideration  of 
marriage;  or  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in,  or  concerning  them;  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged'therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorised." 

*  Bees  9.  Williams,  9  C.  M.  ft  R.  681.    iTrrftG.SS.    1  Gale,  33S. 

^  Rex  V.  Banbury,  3  Not.  ft  M.  893.    1  AdoL  ft  Ellis,  136.    (98  Eog.  C.  L.  57.) 

*  Haddlestone  «.  Johnson,  1  M<Clel.  ft  Y.  UU 

*  Taylor  «•  Chapman,  Peake  Add.  19. 
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SECTION  V. 


PROMISE  BY  AN  EXECUTOR. 


A  promise 
by  an  ex- 
ocutoT  or 
adminis* 
tratorto 
par  the 
debt of  the 
deceased, 
to  render 
him  per- 
sonally li- 
able, must 
be  in  writ- 
ing[. 

Consider- 
ation for 
the  pro- 
mise. 
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A  PROMISE,  to  render  an  executor  or  administrator  personal- 
ly liable  for  the  debt  of  the  testator  or  intestate,  must  be  in 
writing,  and  signed  by  him;  and  if  there  be  no  assets,  such 
promise,  even  though  reduced  into  writing,  is  but  nudum  pac- 
iuTHj  unless  it  be  founded  on  a  sufficient  consideration.  The 
common  law  requires  that  there  should  be  a  sufficient  conside- 
ration to  support  the  promise,  and  the  statute  adds  a  little  fur- 
ther requisite,  namely,  that  the  promise  should  be  in  writing.*(l ) 

The  leading  case  on  this  subject  is  Rann  r.  Hughes,  which 
was  an  action  of  assumpsit  against  an  administratrix,  on  a  pro- 
mise made  by  her  to  pay  the  debt  of  the  intestate,  after  verdict 
for  the  plaintiff,  upon  which  judgment  was  entered  against  the 
defendant,  de  bonis  propriis,  which  was  reversed  in  the  Ex- 
chequer chamber;  and  on  a  writ  of  error  in  the  House  of 
Lords,  the  judges  having  been  consulted,  gave  their  unanimous 
opinion  that  the  defendant  was  not  Jiable;  as  there  was  no  suf- 
ficient consideration  to  support  the  demand  against  her  in  her 
personal  capacity,  for  she  derived  no  advantage  or  convenience 
from  the  promise  which  she  made,  it  being  a  promise  general- 
ly to  pay  upon  request  what  she  was  liable  to  pay  upon  re- 
quest in  another  right;  and  though  the  ^promise  was  reduced 
into  writing,  (which  might  be  presumed  after  verdict,)  yet  that 
did  not  obviate  the  objection  of  nudum  pactum;  for  by  the 
law  of  England  all  contracts  which  are  merely  written,  and  not 
specialties,  require  a  consideration  to  support  them,  and  the 
statute  of  frauds  did  not  take  away  the  necessity  of  a  consider- 
ation in  this  case;  the  statute  was  made  for  the  relief  of  perso- 
nal representatives,  and  others,  and  did  not  intend  to  draw 
them  further  than  by  the  common  law  they  were  chargeable.** 


SECTION  VL 

PROMISE  TO  ANSWER  FOR  THE  DEBT,  DEFAULT,  OR  MISCARRIAGE 

OF  ANOTHER. 


4  collate-       A  frobcise  to  pay  the  debt  of  another,  on  a  demand  for 
ral  en-       which  another  is  liable,  is  not  binding  unless  it  be  in  writing;(2) 


*Saund.  211. 


^  Rann  «.  Hughes,  7  T.  R.  350.  fi. 


(])  {ffarrinfipyn  ▼.  Rkh^  6  Vermont,  666.) 

(3)  (The  nuschicf  produced  by  the  want  of  a  prariuon  in  oar  act  of  assembly,  simiLr 
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but  to  bring  a  case  within  the  statute,  and  render  the  promise  gagemeAt 
void  for  want  of  writing,  there  must  be  a  debt  or  legal  liability  ^^^^^^ 
on  the  part  of  the  third  party,  and  the  defendant's  engagement  ^o^^ 
must  be  collateral;  for  if  credit  be  given  to  the  defendant  only  must  be  in 
and  the  third  party  be  not  at  all  trusted,  the  statute  does  not  writing. 
apply. 

Where  the  plaintiff  was  induced  to  send  goods  to  another  in 
consequence  of  the  defendant's  saying,  "  if  you  do  not  know 
him  you  know  me,  and  I  will  see  you  paid;"  held  a  collateral 
promise,  and  therefore  void,  not  being  in  writing.*(l)  So  where 
the  defendant  undertook  that  if  the  plaintiff  would  lend  his 
horse  to  J.  iS,  the  latter  would  re-delirer  it>  So  where  the 
defendant  said,  "  I  will  pay  you  if  J.  S.  will  not,"  and  the 
goods  were  afterwards  delivered.*  So,  where  the  defendant 
said,  ^  you  may  send  the  goods  to  t/^.,  and  I  will  take  care  that  the 
money  shall  be  paid  at  the  time,"  and  it  appeared  that  the 
plaintiff  had  sent  a  bill  of  parcels  to  •/^.,  charging  him  as  ^^ 
•debtor,  and  had  written  a  letter  to  the  defendant  terming  the  ♦1024 
promise  a  guarantee;  held  to  be  within  the  statute.^ 

So  a  promise  by  the  indorser  of  an  unpaid  note  to  indemnify 
the  holder,  if  he  will  proceed  to  enforce  payment  against  the 
other  parties,  is  within  the  statute.*(2)  Where  the  plaintiff 
supplied  clothes  to  the  crew  of  a  ship,  on  a  promise  made  by 
the  lieutenant  (the  defendant)  "to  see  him  paid  at  pay-table;" 
held  a  collateral  engagement,  for  from  the  nature  of  the  case, 
the  probability  was  that  the  plaintiff  relied  on  the  power  of 
the  defendant  over  the  fund  out  of  which  the  men's  wages 
were  to  be  paid,  and  gave  credit  to  that  fund  rather  than  to 
the  defendant/ 

Where  the  defendant  in  consideration  that  the  plaintiff  would  An  origi- 
discharge  out  of  custody  a  person  taken  on  a  ca.  sa.  at  the  suit  nal  under- 
of  the  plaintiff,  promised  to  pay  the  debt  on  a  certain  day,  or  ^^^ot 
render  that  person;  held  that  the  promise  was  not  within  the  ^^  in  wrt- 
statute,  for  the  plaintiff's  consent  to  discharge  the  debtor  out  ting, 
of  custody  operated  as  an  extinguishment  af  the  debt;  the  pro- 
mise therefore  by  the  defendant  was  not  a  collateral,  but  an 
original  promise,  the  consideration  for  which  was  the  discharge 
of  the  debt.Bf    So  where  plaintiff  at  the  defendant's  request 

•  Mateon  v,  Wharam,  2  T.  R.  80. 

^  Backmyre  v,  Damall,  2  Lord  Raym.  1085.     Salk.  27. 

•  Jones  V.  Cooper,  Cowp.  227. 

«  Rains  v.  Slorry,  3  C.  &  P.  130.     (14  Eng.  C.  L,  238.) 

•  Winckworth  v.  Mills,  2  Eep.  484.        '  Keate  v.  Temple,  1  B.  &.  P,  158. 
t  Goodman  v.  Chase,  1  B.  £&  A.  297. 

to  that  in  the  statute  of  frauds,  by  which  a  parol  promifle  to  pny  the  debt  of  anotlior  is  void, 
has  induced  the  courts  to  lean  against  a  recovery  wlicrevcr  the  precise  terins  of  tlic  promiat; 
are  not  explicitly  shown  by  cleur  and  satisfactory  proof*  Per  GibsoUrC.  J.,  in  Sidwell  v. 
Evans,  1  Pcnn.  R.  385.) 

(1)  {Skinner  v.  Conant,  2  Vermont,  453.)       ' 

(2)  (A  promise  by  one  to  indemnify  snot  her  for  becoming  a  gnaranfor  for  a  tliii'd  person 
is  not  witLin  the  statute.     Chapin  ?.  Marilt,  4  Wend.  657.) 
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Promise  advanced  some  money  to  pay  workmen  who  had  been  em* 
*^  P^7^®  ployed  in  the  garden  of  an  infant,  it  was  held  the  undertaking 
infent,  ^  ^^  ^®  defendant  was  not  within  the  statute,  for  it  was  not  a 
need  not  collateral,  but  an  original  promise,  as  the  infant  could  not  be 
be  in  writ-  liable  for  the  debt.*  A  promise  by  the  defendant  to  execute  a 
ing.  bail  bond  on  a  writ  to  be  sued  out  against  i^.,  in  consideration 

of  the  plaintiff  forbearing  to  arrest  ^.,  on  a  writ  already  saM. 
out,  is  not  a  promise  to  answer  for  the  debt  of  another  and  need 
not  be  in  writing.^ 
Agree-  Where  the  defendant  in  a  chancery  suit  with  the  con- 

mentto     sent  of  the  plaintiff,  undertook  to  pay  the  plaintiff 's  solicitor 
Se^t  of      ^^  ^^^^  ^^  costs,  in  consideration  of  the  suit  being  discontimied 
snotber.     ^^^^9  ^^^  ^^  ^he  plaintiff,  not  being  released  by  his  attorney, 
had  still  continued  to  be  liable  for  the  bill  of  costs,  this  was  an 
agreement  by  the  defendant  to  pay  the  debt  of  another  within 
sec.  4,  of  the  statute  of  frauds,  and  ought  to  have  been  in 
writing.* 
Ifthetfaifd     So  where  the  plaintiff  brought  an  action  of  assault  against  a 
party  be     third  party,  and  the  defendant,  in  consideration  that  the  plain- 
"^\J     *"  ^^  *wouid  withdraw  the  record  and  not  proceed  to  trial,  pro- 
mae^wloA  nai^  ^o  P^y  ^^^  ^^'*  And  the  costs  of  the  suit;  held  not  to  be 
not  be  in    within  the  statute,  and  that  the  defendant  was  liable,  though 
writing,     the  promise  was  not  in  writing;  for  the  third  party  was  not  a 
*1025    debtor,  the  cause  was  not  tried,  and  he  did  not  appear  to  be 
guilty  of  any  default  or  miscarriage;  there  might  have  been  a 
verdict  for  him,  if  the  cause  had  been  tried;  it  was  an  original 
promise  founded  on  a  new  consideration.^    But  where  «^.  had 
ridden  the  plaintiff's  horse  without  his  leave,  and  thereby 
caused  his  death,  it  was  held,  that  a  promise  by  the  defendant 
to  pay  the  plaintiff  the  damage  which  he  had  sustained  in  con- 
sideration of  the  plaintiff  forbearing  to  sue  i^.  was  void,  not 
being  in  writing.    ^  The  case  of  Read  v.  Nash,"  said  Abbott, 
C.  J.,  **  is  very  distinguishable  from  this;  for  there  it  did  not 
appear  tfiat  the  defendant  had  ever  committed  the  assault,  or 
that  he  had  ever  been  liable  in  damages,  and  the  case  was  ex« 
pressly  decided  on  the  ground  that  it  was  an  original,  and  not 
a  collateral  promise.    But  the  wrongful  riding  the  horse  of 
another  without  his  leave  and  licen^,  and  thereby  causing  his 
death,  is  clearly  an  act  for  which  the  party  is  responsible  in 
damages,  and  therefore  falls  within  the  meaning  of  the  word 
*  miscarriage.'  "• 

•  Harris  9.  Hnntbacb,  1  Barr.  373. 

»  Jannin  e.  Algar,  3  C.  &  P.  349.    (IS  Gng.  C.  L.  114.)    R.  &  M.  348. 

•  TomlinMm  v.  Gell,  1  W.  W.  &  Da?.  389.    1  Not.  &  Perr.  658. 
«  Read  «.  Naab,  1  Wills.  306. 

•  Kiridiam  «.  M arter,  3  B.  &  A.  613.  See  a  rerj  able  comment  on  these  cases  in 
1  Sannd.  311.  6.  6th  Ed.,  wherein  it  is  contended  that  Read  v.  Nash  has  been  orer- 
nded  by  Kiridiam  v.  Marter.  It  is  stated  in  3  StariE.  £▼.  344,  that  Read  9.  Nash  was 
on  a  deynnner  to  a  declaration  which  did  not  allege  that  any  assanlt  had  been  com- 
rottfeed;  and  WUmo^  J.,  obsenred  in  3  Burr.  1890,  that  the  defendant  was  himself 

liable,  and  that  it  was  not  a  promise  to  pay  the  debt  of  another*    Ho  werer 
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If  credit  be  given  to  the  defendant  only,  and  a  third  party 
be  not  at  all  responsible,  the  statute  does  not  apply,  and  the 
defendant  is  liable  on  a  parol  undertaking,  eren  though  the 
debt  of  another  be  the  subject  matter  thereof 

As  where  ^tf.  undertook  to  complete  certain  work  in  the  de-  When 
fendant's  house,  but  was  unable  to  procure  timber,  whereupon  ^^^  ^ 
the  plaintiff  supplied  the  timber  on  the  defendant's  undertaking  £r?ete- 
^  to  pay  him  out  of  the  money  which  he  had  to  pay  «^.,  pro*  aant  Mfe- 
*Tided  the  work  was  completed;''  held  not  to  be  a  collateral,  ^,tliestt- 
but  ftn  original  undertaking,  and  that  the  defendant  was  liable  tnte  does 
though  his  promise  was  not  in  writing.»(l)  ^\ma' 

Where  the  vendor  refuses  to  deliver  goods  on  the  credit  of 
the  vendee,  and  a  stranger  undertakes  absolutely  to  pay  the 
amount^the  promise  need  not  be  in  writing;  for  it  is  in  effect  a 
sale  to  the  stranger  as  prindpaL^  An  undertaking  that  if 
the  plaintiff  would  discbarge  Jl.  out  of  custody,  the  defendant 
would  pay  the  debt  at  all  eventSy  need  not  be  in  writ]ng;(8) 
but  an  undertaking  that  if  plaintiff  would  discharge  j9^  and 
take  his  bill  for  the  debt,  defendant  without  indorsing  it  would 
pay  in  case  ^.  dishonored  it,  most  be  in  writing.*  So  where 
the  defendant  engaged  to  ^  pay  for  all  the  gas  which  might 
be  consumed  in  the  minor  theatre^  lie.,  during  the  time  it  is 
occupied  by  •S.  A,"  it  was  held  to  be  an  original,  and  not  a 
collateral  undertaking.^ 

It  is  a  question  for  the  jury,  in  such  cases,  whether  credit  was  It  is  a 
given  to  the  defendant  before  the  debt  was  incurred,  or  to  an-  9°^^ 
other  as  the  principal,  taking  all  the  circumstances  of  the  case  ^  ^  ^^ 
into  consideration.    If  it  appears  that  the  plaintiff  oriffinallv  whom  eie- 
debited  the  third  person  in  his  books,  and  not  the  defendant,  it  dit  wss 
is  strong  but  not  conclusive  evidence  that  the  defendant  was  giirw* 
surety  only.* 

•^.  introduced  B.  to  C,  an  upholsterer,  and  Jf.  in  J7.'s  pre* 
raises,  asked  C.  if  he  had  any  objection  to  supply  B.  with 
some  furniture,  and  that  if  he  would,  he  would  be  answerable; 

difficult  it  may  be  to  reeoncile  these  decirioiiB,  with  Teferenoe  to  the  paitienlar  ftets 
of  each  eaae,  vet  the  genenl  distinetioa  betweea  an  original  and  a  collateial  under- 
talring  W9M  admitted  in  both. 

^I&Lon  e.  Hatfield,  9  Bing.  439.  (9  Enff.  C.  L'.  471.)  Andrewi  p.  Smith,  S  C. 
M.  &  R.  637.  1  Oale,  335.  But  where  J,  hanng  commenoed  ,$ertain  business  for 
J9.,  which  he  had  undertaken,  and  refoaed  to  proceed  without  a  promise  frran  C  to 
pay  the  further  expensea:  Held,  that  (X  was  not  liable  on  such  promise,  without  a 
note  in  writing.    Barber  «.  Fox,  1  Staric.  970.    (9  Eng.  C.  L.  386.) 

^  Croft  «.  Smallwood,  Esp.  19U  Browning  v.  Statlard,  5  Taunt  450.  (1  Eng.  C. 
L.  154.)    Edge  e.  Froet,  4  D.  &.  R.  943.    (16  Eng.  C.  L.  199.)    1  8aund.  911. 

•  Magga  V.  Amoa,  4  Bing.  474.    (16  Eng.  C.  L.  45.)    1  M.  &  P.  994. 
'  Wood  V.  BenaoD,  9  C.  &  J.  94. 

•  9  Stark.  Et.  345.  Keate  e.  Temple,  1  B.  &  P.  158.  Darnell  e.  Tratt,  9  C.  Ac 
P.  89.    (19  Eng.  C.  L.  36.) 


(1)  (iK«g  ▼•  Detptrd^  5  Wend.  977.    TbiMie  ▼.  ITroecr,  9  Pick.  306,) 

(2)  (A  promito  to  pay  the  debt  of  a  third  penon,  in  coniidermtioii  of  the  proroitee  awien- 
darinp  propertr  levied  upon  by  exeeutioD«  is  an  oriittiuit  ondertakingt  and  need  not  be  In 
writing  to  render  it  Yalid.    MntHn  t.  AmdrewM^  10  Wend.  461-) 
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C  asked  mS.  how  long  credit  he  wanted,  and  w?.  replied,  *^  he 
would  se§  it  paid  at  the  end  of  six  months;"  C  agreed  to  it, 
and  j9.  gave  him, the  order,  and  the  goods  were  supplied  ae- 
*1027  cordingly;  *at  the  end  of  six  months,  B,  not  having  paid  the 
amount,  67.  applied  to  t/^.  for  payment,  and  he  paid  the  money; 
the  entry  in  C/s  book  was  Mr.  jff.,  per  Mr.  •/i, ;  held  that « the 
jury  were  warratited  in  finding  that  the.  undertaking  on  the 
part  of  Jl.  was  not  collateral."* 

w9.  is  indebted  to  J?.,  and  C,  who  resides  abroad,  is  indebted 
to  t/^.;  t^.  proposes  to  assign  to  B,  the  debt  owing  from  C  to 
him,  which  B,  agrees  to  accept;  «^.  writes  to  C.'s  agents  in 
this  country  as  follows:  •*  As  soon  as  you  have  funds  belong- 
ing to  C.  pay  on  my  account  to  ^.  291/.  19^.,  and  I  will  credit 
C,  having  received  his  order  to  this  effect."  C^s  agents  ver- 
bally  promise  B.  to  pay  him, as  they  have  funds  of  Cin  hand; 
Ji.  afterwards  orders  C.  to  pay  to  another  creditor  the  debt 
owing  from  C,  to  t/^.,  and  C.  gives  an  undertaking  to  pay  that 
creditor,  with  a  memorandum  stating,  that  as  it  was  alleged 
that  a  payment  had  been  made  by  some  person  to  •/?.  on  ac- 
count of  C,  it  was  declared  that  should  C.  prove  such  pay- 
ment to  liave  been  made,  the  amount  should  be  deducted;  C. 
having  refused  to  pay  the  debt  to  this  latter  creditor,  on  the 
ground  that  the  agents  were  liable  to  pay  it  to  B, ;  held,  that 
C.'s  promise  to  pay  was  not  a  promise  to  pay  the  debt  of  a 
third  person,  hut  his  own  debt,  and  therefore  not  within  the 
statute.^ 

Where  •^.j  being  indebted  to  B.  and  Co.  for  goods  sold,  and 
upon  being  released  from  his  liability,  assigned  to  the  latter  a 
debt  which  was  due  to  him  from  C.  and  Co.;  and  notice  of  the 
assignment  was  given  to  a  partner  in  the  house  of  C.  and  Co., 
who,  by  parol,  promised  in  the  name  of  the  firm  to  pay  the 
debt  to  B,  and  Co.  out  of  the  partnership  funds;  lield,  in  an 
action  by  B,  and  Co.  against  C.  and  Co.  for  money  had  and 
received,  that  the  promise  was  not  within  the  statute.^(l) 

A  promise  to  pay  a  debt  for  which  another  is  liable,  founded 
,  on  a  consideration  distinct  from  the  demand  which  the  plaintiff 

had  against  such  other  person,  is  not  within  the  statute,  though 
its  performance  would  have  the  effect  of  discharging  that  de- 
mand. Where  vi,  being  insolvent,  a  verbal  agreement  was  en- 
•1028  tered  *into  between  several  of  his  creditors  and  A,  whereby 
B.  agreed  to  pay  the  creditors  \0s,  in  the  pound  in  satisfaction 

•  Simpson  o.  Penton,  2  C.  &  M.  430.  Daniell  t%  Tratt,  3  C.  &  P.  82.  (12  Eng. 
V.  L.  36.) 

»  Hodgson  0.  Anderson,  3  B.  &  C.  842.    (10  Eng.  C.  L.  247.)    5  D.  &  R.  735. 

*  Lacy  V.  M'Neile,  4  D.  &  R.  7.    (16  Eng^  C.  L.  185.) 

(!)  (Where  A.  in  consideration  of  property  tranifbrrcd  and  delivered  to  him  hy  B.  promu^es 
to  pay  and  discharge  amongst  other  oroditora  of  B.  named  and  apccified  at  the  time,  the 
domand  or  claim  of  C.  against  B.  on  pertain  notes  held  by  him,  an  action  wilFIie  by  C. 
aninst  A.,  although  the  promise  of  A.  is  not  roduccd  to  writing.  EUumod  v.  ilfoiiir,  5 
Wsnd.  235.) 


»C  YI.]  PROMISE  TO  ANSWER  TOR  DEBT,  ETC.,  OV  ANOTHER.  1026 

of  their  debts,  which  they  agreed  to  accept,  and  to  assign  their 
debts  to  B.;  held,  that  this  was  not  a  collateral  undertaking, 
but  an  original  contract  to  purchase  the  debt.* 

Where  the  defendant  sent  the  carriages  of  a  third  person  to 
the  plaintiff  to  be  repaired,  and  after  they  were  repaired  they 
were  delivered  according  to  the  defendant's  order,  and  on  his 
promising  to  pay  for  the  repairs,  but  the  bill  was  headed  by  the 
plaintiff  to  Xhe  third  person.  Lord  Eldon,  C.  J.,  held  that  the 
case  was  not  within  the  statute,  because  the  plaintiff  had  a  lien 
on  the  carriages,  with  which  he  had  parted  at  the  defendant's 
request.** 

So  where  the  plaintiff,  a  broker,  having  a  lien  on  certain 
policies  of  insurance  effected  for  his  principal,  for  whom  he  had 
given  his  acceptances,  the  defendant  promised  that  he  would 
provide  for  the  payment  of  those  acceptances  as  they  became 
due^  upon  the  plaintiff's  giving  up  to  him  such  policies  in  order 
that  he  might  collect  for  the  principal  the  money  due  thereon 
from  the  underwriters,  which  was  accordingly  done,  and  the, 
money  was  afterwards  received  by  the  defendant;  held  not  to 
be  within  the  statute.® 

So,  where  the  plaintiff,  having  goods  in  his  possession  under 
an  absolute  bill  of  sale,  forebore  to  sell  them,  on  the  defendant's 
•undertaking  to  pay  the  debt;  held  not  to  be  within  the  statute,    •1029 
and  that  the  defendant  washable,  though  his  undertaking  was 
not  in  writing.** 

Where  a  broker,  being  employed  to  sell  the  goods  of  an  in- 
solvent for  the  benefit  of  his  creditors,  gave  a  parol  promise  to 
pay  the  rent  in  arrear  to  the  landlord,  if  he  refrained  from  dis- 
training, which  he  threatened  to  do;  held  not  to  be  within  the 
statute,  for,  as  the  landlord  might  have  immediately  enforced 
the  distress,  he  had  a  lien  on  the  goods,  the  parting  with  which 
was  a  good  consideration.  Le  Blanc,  J.,  said,  ^'  this  is  a  case 
where  a  man  having  a  fund  in  his  hands  which  was  adequate 
to  the  (discharge  of  certain  incumbrances;  another  party  under- 

*  Anstey  v,  Marden,  1  N.  R.  124.  Where  the  plaindflf,  an  occupier  of  land,  resisted 
a  suit  by  the  vicar  for  tithes,  at  the  request  of  the  defendant,  who  promised  to  him 
the  co^ts  which  he  should  thereby  incur:  Held,  that  such  promise  was  not  within 
the  statute.    Adams  «.  Dansey,  6  Binff.  506.    (19  Eng.  0.  L.  149.) 

*  Houlditch  9.  Milne,  3  Esp.  86.  See  1  Saund.  211,  e.  5  Ed.;  where  the  learned 
editors  contend,  that  the  relinquishment  of  the  lien,  at  the  defendant's  request,  was 
not  the  true  ground  of  the  defendant's  liability;  but  that  credit  had  been  given  to 
him  only,  and  that  the  real  owner  of  the  carriages  was  not  at  all  liable. 

*  Castling  9.  Aubert,  2  East,  325.  The  principle  of  this  and  similar  cases  seems 
to  be  very  clear;  the  plaintiff  had  a  right  to  retain  the  policies,  and  if  the  defendant 
had  personally  undertaken  to  pay  him  a  sum  of  money  in  consideration  of  his  giving 
op  the  policies,  the  doing  so,  bemg  a  relinquishment  of  an  advantage  by  the  plaintiff, 
vtrould  have  been  a  good  consideration  to  enforce  the  payment  of  the  money.  2  Stark. 
Et.  346.  In  1  Saund.  211,  c.  5th  Ed.,  it  is  observed  that  the  cases  of  Castling  t?. 
Aubert,  and  Anstey  v.  Marden,  fupra^  were  decided  not  to  be  within  the  statute,  on 
the  ground  that  there  was  in  both  cases,  a  purchase  of  an  interest,  not  a  mere  under- 
taking to  pay  the  d^bt  of  another. 

'  Barren  o.  Trussell,  4  Taunt.  117. 
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took  that  if  that  were  delivered  up  to  him,  he  would  take  it 
with  the  incumbrances.  This,  therefore,  has  no  relation  to  the 
statute  of  frauds."  Ashton,  J.,  considered  the  goods  as  the 
debtor,  and  therefore  that  the  promise  was  not  to  pay  the  debt 
of  another,  but  the  debt  for  which  the  goods  were  liable,  of 
which  goods  the  defendant  was  the  owner.*  So,  where  the 
plaintiff  hairing  distrained  the  goods  of  his  tenant  for  rent  arrear, 
delivered  them  to  the  defendants  to  be  sold,  on  their  undertaking 
to  pay  him  the  rent  for  which  the  distress  was  made;  held,  on 
the  authority  of  the  preceding  case,  not  to  be  a  promise  to  pay 
the  debt  of  another;  for  after  the  plaintiff  had  distrained,  the 
tenant  was  no  longer  indebted;  consequently,  when  the  pro- 
mise was  made,  there  was  no  debt  owing  from  the  tenant* 
The  undertaking  of  the  defendants,  therefore,  was  an  original 
and  not  a  collateral  undertaking.^ 

Where  the  defendant,  an  auctioneer,  being  about  to  sell  goods 
on  premises,  the  landlord  of  which  applied  for  rent  which  was 
in  arrear,  saying  it  was  better  to  apply  than  to  distrain ;  and 
*1030    *the  defendant  said,  ^yon  shall  be  paid,  my  clerk  shall  bring 
you  the  money;"  held,  not  within  the  statute.*    Where  the 
defendant  in  consideration  for  rent  undertook  to  pay  the  sum 
due  for  rent,  out  of  the  sale  of  the  produce  of  the  effects;  held 
a  positive  engagement  to  pay  if  the  goods  were  stifficient,  and 
that  the  plaintiff  was  entitled  to  recover,  on  proof  that  the  goods 
produced  the  amount  of  the  rent' 
If  a  pro-        But  where  the  defendant  (an  auctioneer^  was  about  to  sell  a 
nuM  be     tenant's  effects  in  August,  and  the  plaintiff^  (the  landlord)  told 
**^n      ^™  *^^  *^^^  would  he  nearly  a  year's  rent  due  at  the  Michael- 
put,  not    °^^  following,  and  that  unless  he,  the  defendant,  promised  to 
Mnffin    pay  him,  he  would  put  in  a  distress;  the  defendant  then,  in 
writtnff,  it  consideration  that  the  plaintiff  would  not  distrain,  verbally  pro- 
wv^ai-  mised  to  pay  not  only  the  rent  then  due,  but  also  the  rent  that 
^^Jl^*    would  be  due  at  Michaelmas;  held,  that  the  promise  to  pay 
pvtu  not  ^he  accruing  rent  exceeded  the  consideration,  for  if  the  plaintiff 
within  the  had  been  paid  the  rent  then  due,  he  could  have  sustained  no 
•tatate.      loss  by  the  sale  of  the  goods;  it  was  nothing  more  than  a  pro- 
mise to  pay  money  that  would  have  become  due  from  a  third 
person;  it  was  therefore  within  the  words  of  the  statute,  and 
the  mischief  intended  to  be  remedied  thereby,  and  consequently 
void.    And  though  the  promise  to  pay  the  arrears  due  at  the 
time  might  have  been  good  if  confined  to  those  arrears,  yet 

■  Williams  v.  Leper,  3  Wils.  408.  3  Barr.  186.  In  this  ease  *'  there  was  a  power 
of  immediate  distress,  and  an  intention  to  enforoe  it;  and  I  think  the  jad^pes  mast  be 
nnderstood  to  have  considered  that  power  as  equiyalent  to  an  actual  distress."  Per 
Lord  lenterden^  G.  J.,  in  Thomas  v.  Williams,  10  B.  &  G.  670.  (31  Eng.  G.  L.  144.) 

*  Edwards  o.  Kelly,  6  M.  A  S.  304.  Whera  the  plaintiff,  at  the  request  of  the 
defendant,  became  a  co-snrety  with  him  in  an  indemnity  bond,  to  a  third  person,  on 
tfaedefendant*8promise  to  sare  him  harmless:  Held,  that  the  promise  was  not  within 
the  statute.    Thomas  v.  Gooke,  8  B.  G.  738.    (15  Eng.  G.  L.  333.) 

*  Bampton  v.  Panlin,  4  Bing.  364.    (13  Eng.  G.  L.  435.) 

*  Stephens  v.  Pell,  8  G.  4e  M.  710.    4  T^r.  6. 
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as  the  promise  was  entire,  and  in  its  commencement  void  in 
part,  it  was  void  altogher,  and  the  plaintiff  could  recover 
nothing.*  **  There  is  no  case/'  said  Lord  Tenterden,  C.  J., 
^in  which  the  promise  of  payment  has  gone  beyond  the 
amount  of  the  right  vested  in  the  party  to  whom  the  promise 
was  made,  or  beyond  the  assumed  value  of  the  fond  out  of 
which  the  payment  was  to  be  made.  In  Edwards  v.  Kelly, 
the  landlord  delivered  the  goods  which  he  had  distrained  to  the 
defendant  to  be  sold,  in  consideration  of  his  promise  to  pay  the 
rent  doe,  for  which  the  distress  had  been  taken.  In  Castling 
V.  Aabert,  the  plaintiff  gave  up  to  the'  defendant 'policies  of 
insurance,  on  wnich  the  plaintiff  had  h  lien,  to  secure  himself 
against  bills,  *wfaich  he  on  the  faith  of  that  lien  had  accepted  *1031 
for  the  accommodation  of  the  assured,  and  the  person  to  whom 
he  delivered  them  promised  to  discharge  the  bills,  and  give  to 
the  plaintiff  the  same  indemnity  that  his  lien  afforded  him.  In 
these  cases  the  promise  was  founded  on  a  new  consideration, 
distinct  from  the  demand  that  the  plaintiff  had  against  the 
third  person,  although  its  performance  would  have  the  effect 
of  discharging  that  demand,  and  releasing  that  person."^ 

Although  the  decisions  on  this  subject  can  scarcely  be  deemed  Result  of 
conflicting,  yet  it  is  difficult  to  lay  down  any  rule  with  which  JJjJ.P'*], 
all  the  authorities  can  be  reconciled.    The  inference,  however,  ^!^ 
from  the  preceding  decisions  is,  that  though  the  debt  of  a  third 
party  be  the  subject  matter  of  a  promise,  yet  if  the  promise  be 
founded  on  a  new  and  distinct  consideration  co-extensive  there- 
with, and  moving,  not  to  the  third  party,  but  to  the  person  who 
makes  the  promise;  or  if  the  third  party  be  not  liable  to  be 
sued  on  the  debt,  when  the  promise  is  made,  it  is  not  within 
the  statute. 


SECTION  VIL 

STAT£MEirr  OF  THS  CONSXDZXATIOK. 

'  A  PROMISE  to  pay  the  debt  of  another  must  be  founded  on  a 
safficient  consideration,  as  well  as  any  other  promise;  and  it  is 
settled  by  the  authority  of  numerous  decisions,  that  to  satisfy 
the  statute  of  frauds  the  consideration  must  appear  on  the  writ- 
ten undertaking  on  which  the  action  is  brought,  as  well  as  the 
promise  itself,  and  the  omission  of  it  cannot  be  supplied  by 
parol  evidence,  the  ground  of  such  decisions  being,  that  the 
term  **  agreement,''  used  in  the  4th  section,  includes  both  the 

•  Thomas  «.  Williams,  10  B.  &  C.  664.    (91  Eng.  C.  L.  143.)    See  Chster  v. 
Beelcet,  7  T.  R.  SOI. 
^  Per  Lord  JhUerden^  C.  J.,  10  B.  &  C.  670.    (31  Eng.  C.  L.  146.) 
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consideration  for  the  promise  and  the  promise  itself.     If  the 
consideration  does  not  appear  on  the  face  of  the  written  memo- 
randum on  which  the  action  is  brought,  it  is  nudum  pactum y 
and  the  defendant  will  not  be  liable  tliereon.*(l) 
*1032        *This  doctrine  was  first  laid  down  in  Wain  v.  Warlters, 
A  party     wherein  the  defendant  was  sued  on  his  guarantee,  which  was 
^h*"°*d^^  in  these  words,  "  Messrs.  Wain  and  Co.,  I  will  engage  to  pay 
on*a^ro-    Y^^^  ^7  half-past  four  this  day,  56/.,  and  expenses  on  bill  that 
mise  to      amount  on  Hall,"  sigped  John  Warlters.     To  this  it  was  ob- 
pay  the     jected  that  it  did  not  express  the  consideration  of  the  defend.- 
debtof  an-  ^nt's  promise,  and  parol  evidence  of  the  consideration  having 
less  "the"'  ^^^^  offered.  Lord  Ellenborough,  before  whom  the  cause  was 
eonaideror  tried,  refused  to  receive  it,  and  nonsuited  the  plaintiff.     A  rule 
iion  for      nisi  having  been  obtained  for  setting  the  nonsuit  aside,  the 
the  pro-     court,  after  hearing  the  arguments  of  counsel  on  both  sides, 
weU  aT     discharged  it.  Lord  Ellenborough,  C.  J.,  observing,  tiiat  «  the 
the  pro-     obligatory  part  was  indeed  ihepromisty  which  would  account 
mu«  itself,  for  the  word  promise  being  used  in  the  first  part  of  the  clause  ; 
be  in  wri-  but  still  in  order  to  charge  the  party  making  it,  the  statute  pro- 
**"?•  ceeded  to  require  that  the  agreement ^  by  which  was  to  be  un- 

derstood the  agreement  in  respect  of  which  the  promise  was 
madcy  must  be  reduced  into  writing.  And  indeed  it  seemed 
necessary  for  effectuating  the  object  of  the  statute,  that  the  con- 
sideration should  be  set  down  in  writing,  as  well  as  the  pro- 
mise; for  otherwise  the  consideration  might  be  illegal,  or  the 
promise  might  have  been  made  upon  a  condition  precedent^ 
which  the  party  charged  might  not  afterwards  be  able  to  prove, 
the  omission  of  which  might  materially  vary  the  promise,  by- 
turning  that  into  an  absolute  promise  which  was  only  a  condi- 
tional one."  Grose,  J.,  "  What  the  statute  requires  in  writing, 
is  the  agreement^  (not  the  promise,  as  mentioned  in  the  first 
part  of  the  clause,)  or  some  note  or  memorandum  of  the 
agreement.  If  the  court  were  to  adopt  the  construction  con- 
tended for  on  behalf  of  the  plaintiff,  it  would  be  the  means  of 
letting  in  those  very  frauds  and  perjuries  which  it  was  the  ob- 
ject of  the  statute  to  prevent,  for  without  the  parol  evidence 
the  defendant  could  not  be  charged  upon  the  written  contract 
for  want  of  a  consideration  in  law  to  support  it.  The  effect  of 
*1033  the  parol  evidence  would  then  be  to  make  him  liable,  *and 
thus  he  would  be  charged  with  the  debt  of  another  by  parol 

^^^^■^■^■^^  ■  ■■■■■■»   ■   ^1  i^.^^^—       ■     ■  ■■■■■■■■   ■— ^^>— a    I      ■■■»■>■■■»■  .ai  ^^■^■^■^— ^^^^pi^^^^Wi^i^   ■  ■     11    ^     M^—  —1^^^ 

>  Wain  o.  Warlters,  5  East,  10.  Saunders  v,  Wakefield,  4  B.  &  A.  595.  (G  Eng. 
C.  L.  531.)  Goodman  v.  Chase,  1  B.  &  A.  297.  Newbuiy  v,  Armstrong,  6  Din?. 
201.  (19  Eng.  C.  L.  55.)  Per  Tindal,  C.  J.,  in  Hawes  t>.  Armstrong,  1  Bing.  N, 
C.  761.  (27  Eng.  C.  L.  665.)  1  Hodges,  183.  Barrell  r.  Trussell,  4  Taunt,  117. 
Atkinson  v.  Carter,  2  Chitt.  403.  (18  Eng.  C.  L.  379.)  Morley  v.  Boothhy,  3  Bing. 
107.  (11  Eng.  C.  L.  53.)  Jenkins  v.  Reynolds,  3  B.  &  B.  14.  (7  Eng.  C.  L.  338.) 
6  Moore,  86.  Chancey  v.  Pigot,  2  Ad.  &  £11.  473.  (29  Eng.  C.  L.  147.)  1  H.  & 
W.  20.    James  ti.  Williams,  5  B.&  Ad.  1109.    (27  Eng.  C.  L.  280.) 

(1)  {Rojter9  V.  Kntelnnd,  13  Wend.  114.  LurBon  v.  Wyman^  14  Wend.  246.  Packer  v. 
Wi/son,  15  Wend.  343.  Stymaie  v.  Brwkn,  10  Wend.  206.  SmUh  v.  ive«,  15  Wend.  182. 
Smiik  V.  Ide,  3  Vermont,  2^0.) 
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testimooy,  when  the  statute  was  passed  with  the  very  intent  of 
avoiding  such  a  charge,  by  requiring  that  the  agreement  should 
be  in  writing."  Le  Blanc,  J.,  ^  I  think  we  must  take  it,  that 
the  agreemtnt  includes  the  consideration  for  the  promise,  as 
well  as  the  promise  itself,"* 

The  propriety  of  this  decision  was  questioned  in  several  sub- 
sequent cases,  but  it  was  at  length  fully  sustained  in  the  case 
of  Saunders  v.  Wakefield,  since  which  it  has  been  considered 
as  established  law.  In  the  latter  case,  the  defendant  was  sued 
on  his  guarantee,  which  was  in  these  yords,  *<  Mr.  Wakefield 
will  engage  to  pay  the  bill  drawn  by  Pitman  in  favor  of  Ste- 
phen Saunders;"  the  court  on  demurrer  recognised  the  case  of 
Wain  V.  Warlters,  and  decided  that  the  defendant  was  not  lia- 
ble on  the  guarantee,  as  it  did  not  state  the  consideration. 
"  The  words  of  the  statute,"  said  Abbott,  C.  J.,  "  are  special 
promise^  Now,  at  common  law  no  action  would  lie,  unless 
there  was  some  specialty  or  peculiarity  in  the  promise.  It  is 
impossible  to  conceive  how  there  can  be  such  specialty,  unless 
the  consideration  for  the  promise  be  stated;  for  it  is  the  con- 
sideration which  makes  it  a  special  promise.  The  considera- 
tion, therefore,  must  have  been  in  the  contemplation  of  the 
legislature,  when  they  used  the  words  special  promise.  If  so, 
it  will  follow  that  a  party  is  not  entitled  to  recover,  unless  the 
written  agreement  contain  some  specialty,  which  cannot  be, 
unless  it  contain  the  consideration  for  the  promise."** 

It  is  observable,  that  this  case  was  decided  upon  distinct 
grounds  frpm  that  of  Wain  v.  Warlters.  In  the  latter  case,  the 
court  gave  their  judgment,  on  the  grounds  that  the  word 
''  agreement"  included  the  consideration  as  well  as  the  pro- 
mise; whereas  in  Saunders  v.  Wakefield,  the  court  considered 
that  the  words  '^special  promise,"  included  the  consideration, 
and  said,  that  upon  principle,  independently  of  the  authority  of 
Wain  V.  Warlters,  the  plaintiff  was  not  entitled  to  recover.        , 

It  is  not  necessary  that  the  consideration  should  appear  in  The  con- 
*  express  terms:  it  is  sufficient  if  the  memorandum  is  so  framed  sideration 
that  any  person  of  ordinary  capacity  must  infer  from  theperu-  J^  "^^ 
sal  of  it,  that  such,  and  no  other,  was  the  consideration  upon  pf^ss 
which  the  undertaking  was  given.    But  a  naere  conjecture,  tenna;  if  it 
lio wever  plausible,  that  the  consideratiofi  stated  in  the  declara-  can  be  »#»- 
tion  was  that  intended  by  the  memorandum,  will  not  be  suf-/*^^*^ 
ficient;  there  must  be  a  well  grounded  inference  to  be  neces^-  memorwi- 
9ariiy  collected  from  the  terms  of  the  memorandum,  that  the  dum,  it 
consideration  stated  in  the  declaration,  and  no  other  than  such  win  be 
consideration  was  intended  by  the  parties  to  be  the  ground  of  sufficient, 
the  promise.*    Therefore,  where  the  declaration  stated  that  in      ^^^^ 
consideration  that  the  plaintiiTs,  at  the  request  of  the  defendant, 

•  'Wain  V,  Warlters,  b  East  10. 

^  Saunders  v.  Wakefield,  4  B.  &  A.  595.    (6  Eng.  C.  L.  531.) 
«  Fer  Tindal^  C.  J.,  in  Hawes  v,  Armstrong,  1  Bing.  N.  C.  761.    (37  Eng.  C.  L. 
565.)    1  Hodges,  184. 
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would  give  for  the  pajrment  of  a  debt  of  260/.,  then  due  froir 
•4.  to  D.  and  would  take,  by  way  of  security,  certain  bills  o^ 
exchange,  and  would  forbear  to  sue  the  said  «4.  and  />.  until 
the  bills  should  become  payable;  the  defendant  promised  td 
see  the  said  bills  paid,  &c.  Plea,  that  there  was  no  undertake 
ing  in  writing;  replication,  that  there  was  the  following  memo^ 
randum,  ^  enclosed  I  send  you  the  bill  drawn  by  •/?.  upon  and 
accepted  by  />.,  which  I  doubt  not  will  meet  with  doe  honor^ 
but  in  default  thereof,  I  will  see  the  same  paid ;''  held,  on  de^ 
murrer,  that  the  consideration  Was  not  set  forth  with  sufficient 
certainty;  for  there  was  nothing  whaterer  in  the  letter  itseli 
that  necessarily  connected  the  undertaking  of  the  defendant 
with  the  consideration  of  forbearance;  no  expression  to  denote 
that  the  bills  were  delivered  in  satisfaction  of,  or  as  security 
for  the  debt  due  from  i^.  to  Z>.  to  the  plaintiffii,  nor  even  anjr 
mention  that  any  debt  was  due  to  them.  As  the  consideration 
for  the  defendant's  promise  was  left  in  complete  uncertainty  on 
the  defendant's  letter,  it  was  not  sufficient  to  satisfy  the  stat- 
ute.* So  where  the  guarantee  was  in  these  words,  *^  Mr.  HI 
being  about  to  proceed  to  Barbadoes,  having  incurred  an  ac^ 
count  with  you  amounting  to  49/.  5^.,  with  the  understanding 
that  he  is  to  transmit  the  amount  to  you  in  three  months,  &c., 
we  guarantee  the  performance  of  the  said  engagement,  and 
*10S5  *in  failure  thereof  we  will  be  responsible  to  you;''  held  insuf- 
ficient.^ 

So  where  the  terms  of  the  undertaking  were  as  follows:  <<As 
you  have  a  claim  on  my  brother  for  5/.  1 7s.  for  boots  and 
shoes,  I  hereby  undertake  to  pay  you  the  amount  within  six 
weeks  from  this  day;"  it  was  held,  that  the  consideration  did 
not  sufficiently  appear.*  So  where  the  memorandum  was  in 
these  terms,  <<  J?,  plaintiff,  and  /.defendant;  we  the  under- 
signed jointly  and  severally  undertake  to  pay  G,  C.  the  debt 
and  full  costs  in  this  action,  provided  on  or  before  the  1st  of 
January,  1831,  the  sum  of  11/.  lOs,  Sd,  be  not  paid  to  him  at 
his  office  as  attorney  for  the  plaintiffs;"  held  insufficient  Lord 
Lyndhurst,  C.  B.,  observed,  ^  on  looking  at  the  instrnmenty 
various  interpretations  might  be  put  upon  its  language,  and 
several  considerations  with  much  ingenuity  conjectured.  It 
^  appears  to  me,  that  if  in  such  a  written  agreement  to  be  an- 
swerable for  the  debt  of  another  person,  iwo  disiinci  eon-- 
sideraiions  may  with  equal  probability  be  inferred^  as  the 
inducement  for  the  engagement^  the  writing  is  not  taken  out 
of  the  operation  of  the  statute  of  frauds,  and  consequently  can 
give  no  right  of  action."* 

So  where  the  words  were,  ^  whereas  H.  S,  has  hired  a  ship 
for  sixmoDths  from  the  IStli  of  July,  1S30,  and  such  longer 
time  as  his  intended  voyage  may  require,  and  has  paid  or 


•  Id.  *  Id. 

•  James  «.  WilUams,  6  B.  &  Ad.  1109.    (97  Eng.  C.  L.  980.)   3  N.  ft  M.  196. 

•  Cole  V.  Dyer,  1  C.  ft  J.  461. 


'  f£&  YU.]         STATXJCaVT  OF  TBS  C0V81BJBHATI09.  lOSS 

cured  the  freight  for  six  months,  firom  the  20th  of  August^ 
1830,  and  is  about  to  leave  £.;  I  guarantee  the  payment  of 
freight  which  shall  accrue  for  any  portion  of  the  voyage  after 
the  said  six  months;''  held  insufficient  for  want  of  consideration 
'  apparent  on  the  &ce  of  it*  So  where  the  guarantee  was,  '<  I 
hereby  agree  to  see  you  paidi  within  three  months  from  the 
date  hereof,  the  amount  of  5/.,  due  to  you  on  account  of  Mr. 
G— M— ,  Jun."»» 

*If  the  consideration  can  be  gathered  by  a  fair  intendment    *1036 
from  the  whole  tenor  of  the  writing,  it  is  suflBcient    And  it  is 
observable,  that  when  an  agreement  is  in  its  nature  prospective, 
sudi  an  iuference  is  much  more  easily  arrived  at  than  when  it 
is  in  its  nature  retrospective. 

Where  the  terms  of  the  guarantee  were  as  follows:  ^  You  When  the 
wfll  be  so  good  as  to  withdraw  ihe  promissory  noie^  and  I  wwwideN 
will  see  you,  at  Christmas,  when  you  shall  receive  from  me  ^^JJi^fy. 
the  amount  of  it,  together  with  the  memonmdum  of  my  son's,  ^* 

making  in  the  whole  45/.;"  a  promissory  note  for  35/.,  made 
by  the  defendant's  son,  and  payable  to  the  plaintiff,  was  proved  - 
at  the  trial,  but  not  the  memorandum;  the  guarantee  was 
proved,  and  a  subsequent  admission  by  the  derendant,  that  he 
had  to  pay  the  plaintiff  45/.,  due  from  his  son;  held,  that  the 
wUhdrawing  of  the  promissory  note  was  bl  sufficient  consi- 
deration to  satisfy  the  statute  of  frauds,  though  the  letter  left 
it  uncertain  what  the  note  was,  and  whether  it  was  a  note  of 
the  father  or  of  the  son.  The  consideration  being  executory, 
the  plaintiff  was  to  diow  that  he  had  fulfilled  it,  and  for  that 
purpose  must  of  necessity  prove,  by  parol  evidence,  that  the 
note  withdrawn  by  him  was  the  thing  meant  by  the  agreement 
If  it  had  appeared  in  proof  that  there  were  two  notes  to  which 
the  promise  might  have  applied,  there  might  have  been  a  dif- 
ficulty as  to  explaining  this  by  parol  testimony.  But  when 
the  evidence  given  was  of  one  note  only,  it  was  clear  that  the 
plaintiff*  had  complied  with  his  part  of  the  agreement* 

So  where  the  guarantee  was  as  follows:  ^  I  undertake,  on 
behalf  of  Mr.  Peate,  (in  consideration  of  Mr.  Dicken  having 
this  day  given  me  an  undertaking  to  procure  Mr.  Ward's  check 
or  note  in  favor  of  Mr  Peate  for  150/.,  on  account  of  a  debt 
due  from  Mr.  Chambers  to  Mr.  Peate,)  that  Mr.  Chambers 
shall  have  credit  for  that  sum  in  his  accounts  with  Mr.  Peate, 
and  that  Mr.  Ward  shall  stand  in  the  place  of  Mr.  Peate  to 
that  amount;  and  I  further  undertake,  that  Mr.  Peate  shall 
not  personally  dispute  Mr.  Ward's  right  to  deduct  that  sum 
*frt>m  the  accounts  owing  by  the  colliers  of  the  Black  Park  *1037 
Colliery  to  Mr.  Chambers;"  held,  that  this  agreement  showed 
a  sufficient  consideration  moving  from  the  plaintiff.^ 

•  Bnehdl  «.  Bersn,  1  Bing.  N.  C.  103.  (97  Eng.  C.  L.  SdO.).  4  M.  &  Soott,  693. 
»  Chanoey  «.  Pigott,  9  Ad.  &  EU.  473.    (99  Eng.  C.  L.  147.)     1  H.  &  W.  90. 

4  N.  &  M.  49S.    866  Morley  v.  Bootfaby,  3  Bing.  107.    (11  fihig.  C.  L.  63.) 
*  •  Shortrad6  «.  Ch66k,  1  Ad.  it  EU.  67.    (98  &g.  C.  L.  37.) 

*  P6«te  «.  Dieken,  1  C.  M.  4e  R.  499.    3  DowL  177.    6  Tjrr.  116. 
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So  when  the  defendant  addressed  a  letter  to  the  plaintiff '< 
attorney  in  these  terms:  "  The  bearer  D.  has  a  sum  of  nione^ 
to  receive  from  a  client  of  mine  some  day  next  week,  I  trust 
that  you  will  give  him  indulgence  until  that  day,  when  I  under^ 
take  to  see  you  paid;''  held  sufficient,  though  it  did  not  spe^ 
cify  the  sum,  which  was  allowed  to  be  proved  by  parol  evi* 
dence.* 

'IWie  following  guarantees  have  been  held  sufficient: — ^*  I  do 
hereby  agree  to  become  security  for  R.  0,y  now  your  travellerj 
in  the  sum  of  500/.,  for  all  moneys  which  he  may  receive  on 
your  account'*^  "To  Mr.  N, — I  do  hereby  agree  to  bind 
myself  to  be  security  to  you  for  C.  J.,  late  in  the  employ  oi 
Mr.  jR.,  for  whatever,  while  in  your  employ,  you  may  entrust 
him  with,  to  the  amount  of  50/.,  in  case  of  default  to  make  the 
same  good."*  *♦  I  guarantee  the  payment  of  any  goods  which 
T.  S\  delivers  to  J.  M"* 

Where  the  defendant  signed  and  gave  a  guarantee  to  the 
plaintiff,  stating  that  his  ship  was  chartered,  and  that  the  char- 
terer having  paid  one  half  the  freight,  and  given  the  plaintiff 
his  acceptance  for  the  remaing  half,  at  four  months'  date,  the 
defendant  engaged  to  be  accountable  to  the  plaintitf  for  the 
amount  of  the  said  acceptance,  should  it  not  be  paid  when  due: 
held,  that  the  consideration  clearly  appeared  on  the  face  of 
such  guarantee,  as  the  bill  would  not  have  been  taken  unless 
thus  signed.* 

So  where  the  plaintiff,  being  a  merchant  abroad,  was  in  the 
habit  of  dealing  with  F.  S,,  and  having  shipped  goods  for  him 
to  the  amount  of  1,026/.,  and  suspecting  his  solvency  he  re- 
*1038  quested  *the  defendant  to  enter  into  a  guarantee  for  the  pay- 
ment of  the  above  sum,  when  he  wrote  a  letter,  addressed  to 
the  plaintiff,  stating  that  F,  S,,  having  accepted  a  bill  drawn 
on  him  by  the  plaintiff  for  1,026/.,  he  gave  his  guarantee  for 
the  due  payment  of  the  same,  in  case  it-  should  be  dishonored 
by  the  acceptor;  held  sufficient.*" 

It  is,  however,  difficult  to  reconcile  the  two  last  cases  with 
the  modern  authorities,  for  they  only  disclose  a  past  considera- 
tion, without  showing  that  the  bills  were  taken  at  the  defend- 
ant's request.* 


'  B&teman  v.  Phillips,  15  East,  370. 

k  Ryde  v.  Cartis,  8  D.  &  R.  62.    (16  En^.  C.  L.  335.) 

<  Newbury  0.  ArmsUong,  6  Bing.  201.  (19  Eng.  C.  L.  55.)  M.&M.  389.  4  C. 
&  P.  591. 

.'  Stadt  V.  Lill,  9  East,  343.    See  Morris  v.  Stacey,  Holt,  153.    (3  Eng.  C.  J..  58.) 

•  Pace  V.  Marsh,  8  Moore,  59.     1  Bing.  216.     (8  Eng.  C.  L.  302.) 

f  Boehm  v.  CampbeH,  8  Taunt.  679.     (4  Eng.  C.  L.  245.)    3  Moore,  15. 

K  See  Bushel!  v,  JBevan,  and  other  cases,  ante^  1035,  and  the  observations  o(B€»fy 
C.  J.,  in  Morley  v.  Boothby,  3  Bing.  114.     (11  Eng.  C.  L.  50.) 
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SECTION  VIII. 

AGREEMENT  IN  CONSIDERATION  OF  MARRIAGE. 

It  is  clearly  settled,  that  mutual  promises  to  marry  are  not 
TTithin  the  statute,  and  that  its  provisions  extend  only  to  agree- 
ments to  pay  money,  or  do  some  collateral  act  in  consideration 
of  marriage.'  Where  a  father  promised  bis  daughter  3000/., 
and  died  before  her  marriage,  leaving  her  2000/.  only,  a  bill 
filed  by  her  husband,  to  obtain  the  other  1000/.,  was  dismissed, 
because  the  marriage  was  not  contracted  in  expectation  of 
3000/.*»  A  parol  agreement  to  pay  money,  or  make  a  settle- 
ment in  consideration  of  marriage,  is  void,  and  a  recognition 
after  marriage  of  a  parol  promise  before  marriage,  will  not 
take  the  case  out  of  the  statute.®  A  subsequent  marriage  is 
not  sufficient  to  take  a  previous  parol  agreement  out  of  the 
statute^  as  a  part  performance.^ 


•SECTION  IX.  ♦103» 

CONTRACTS  FOR  THE  SALE  OF  LANDS. 

A  CONTRACT  for  the  sale  of  lands,  &c.,  within  the  meaning  Contracts 
of  the  fourth  section,  must  relate  to  the  sale  of  the  fee  simple,  the  sub- 
or  of  some  less  interest  than  the  fee  and  give  to  the  purchaser  ^^^™f*J^^ 
an  exclusive  right  to  the  land  for  a  limited  period.*  The  statute  partakes 
however,  is  not  confined  merely  to  contracts  rel^^tive  to  houses  of  the  real- 
and  lands  in  the  common  acceptation  of  those  terms;  it  extends  ty,  must 
to  agreements,  the  subject  matter  of  which  partakes  of  the  h®!"'''^"^- 
realty.(l)  *"^- 

An  agreement  to  take  lodgings  is  within  the  meaning  of  the 
statute,  and  cannot  be  enforced  unless  reduced  to  writing.^ 
Where  in  a  contract  for  letting  a  furnished  house  the  defendant  A  contract 
undertook  to  supply  proper  furniture;  held,  in  an  action  for  for  letting  . 
not  supplying  the  furniture  after  the  plaintiff  had  taken  pos-  *  ^^rni*!^- 

*  B.  N.  P.  280.    Harrison  v.  Cage,  Ld.  Rayin.  386.    1  Salk.  24.   Cocke  v.  Baker, 
Stra.  33. 

*  Ayliff  r.  Tracey,  2  P.  Wms.  45. 
«  Randall  v.  Morgan,  12  Ves.  73. 

««  Maxwell  r.  Montacute,  Prec  Chan.  626.     1  P.  Wms.  618.    Taylor  v.  Beech,  1 
Ves.  397.     See  Shaw  v.  Jakeman,  4  East,  201. 

*  Per  Littledale,  J.,  in  Evans  o.  Roberts,  5  B.  &  C.  839.    (12  Eng.  C.  L.  383.)   And 
in  Smith  v.  Sunnan,  9  B.  &  C.  573.     (17  Eng.  C.  L.  446.) 

'  Edge  9.  Stafford,  1  C.  &  J.  391.    Inman  v.  Stamp,  1  Stark.  12. 

(1)  {Mumford  ?.  Whitney,  IS  Wend.  380.) 
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ed  honse  session,  that  the  contract  for  letting  the  house  and  supplying 
U  wiihin  the  furniture  was  entire,  and  related  to  an  interest  in  land, 
the  statute  ^itjjjjj  ^he  4th  section  of  the  statute  of  frauds,  and  there  being 
no  memorandum  thereof  in  writing,  the  action  could  not  be 
Contracts  maintained/  So  is  the  sale  of  growing  underwood  to  be  cut 
relattng  to  ^y  ^j^e  purchaser.^  So  is  an  agreement  for  prima  vtstura,  or 
inff  prcT*  growing  grass  to  be  mown  and  made  into  hay  by  the  vendee, 
dnoeofthe  whereby  the  exclusive  right  to  the  land  is  obtained  for  a  limit- 
ewrtli.        ed  time.® 

A  sale  of  growing  turnips,  no  time  being  stipulated  for  their 
removal,  and  the  degree  of  their  maturity  not  being  positively 
found,  has  been  held  to  be  a  contract  for  an  interest  in  land 
within  the  meaning  of  this  section.*' 

But  in  a  subsequent  case,  where  all  the  previous  decisions 
were  reviewed,  it  was  held  that  the  sale  of  a  growing  crop  of 
potatoes  was  not  a  contract,  or  sale  of  lands,  &c.,  within  the 
fourth  section,  but  a  sale  of  goods,  merchandises,  &c.,  within 
the  17th  section;  for  it  did  not  give  to  the  vendee  a  right  to 
the  possession  of  the  land.  Bayley,  J.,  said,  ^  that  the  contract 
was  not  for  the  sale  of  any  interest  in  or  concerning  land,  but 
a  contract  for  the  sale  of  things,  which  at  the  time  of  the  de- 
livery were  to  be  goods  and  chattels;  crops  raised  by  labor, 
such  as  com  and  potatoes,  were  emblements,  which  went  to 
the  executor  and  not  to  the  heirs,  they  might  be  seized  under  a 
'^IMO  V^.yb.;  therefore,  in  contemplation  of  law,  they  must  be  con- 
sidered chattels.  They  were  distinguishable  from  the  natural 
and  permanent  productions  of  the  soil,  such  as  growing  grass, 
apples  upon  trees,  &c.,  which  belonged  to  the  freehold,  and 
went  to  the  heir.  It  was  immaterial  that  the  vendee  acquired 
a  right  by  his  contract  to  have  the  crop  continue  in  the  land  of 
the  seller  until  it  arrived  at  maturity;  for  a  party  entitlol 
to  emblements  had  the  same  right,  and  yet  be  wsis  not  by 
that  right  considered  to  have  an  interest  in  the  land."  Hol- 
royd,  J.,  said  ^  that  the  vendee  acquired  no  interest,  so  as  to 
entitle  him  to  the  possession  of  the  land  for  a  period,  how- 
ever limited;  he  had  only  an  easement,  a  right  to  come  upon 
the  land  for  the  purpose  of  taking  up  and  carrying  away  the 
potatoes;  but  that  gave  him  no  interest  in  the  soil.''  Littledale, 
J.,  was  of  opinion  ^  that  a  sale  of  the  produce  of  the  land, 
whether  it  was  in  a  state  of  maturity  or  not,  provided  it  was 
in  actual  existence  at  the  time  of  the  contract,  was  not  a  sale 
of  lands,  &c.,  within  the  meaning  of  the  fourth  section,  which 
seemed  to  him  to  mean  land  taken  as  mere  land,  and  not  its 
annual  growing  productions."^ 
And  in  a  subsequent  case,  where  the  plaintiff,  being  the 

»  Meoheleo  0.  Wallace,  S  Nev.  ft  Penr.  834. 
»  Sooiell  V.  Bozall,  1  Y.  &  J.  396. 

*  Crosby  0.  Wadaworth,  6  East,  608.    Shelton  0.  Livins,  8  C.  &  J.  411.    8  Tjt. 
480. 

*  Emmeraon  0.  Heelia,  8  Taunt.  38. 

*  Evans  0.  Roberts,  6  B.  &  C.  889.    (18  Etag.  C.  L.  377. 
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owner  of  trees  growing  upon  his  land,  sold  to  the  defendant 
the  timber  at  so  much  per  foot;  the  court  held,  that  it  was  not 
within  the  meaning  c^  the  fourth  section;  for 'it  was  not  a 
contract  for  the  growing  trees,  but  for  the  timber  at  so  much 
per  foot;  i.  e.  for  the  produce  of  the  trees  when  they  should 
be  severed  from  the  freehold;  the  vendee  could  take  no  pro- 
perty in  them  until  they  were  cut  ^  It  was  a  contract  for  the 
sale  of  goods  within  the  seventeenth  section.* 

But  if  there  be  one  entire  contract  made  at  the  same  time, 
partly  an  interest  in  land,  and  partly  for  crops  or  other  chat- 
tels, the  latter  part  falls  within  the  meaning  of  the  fourth  sec- 
tion as  well  as  the  former.  As  where  the  plaintiff  let  a  farm 
to  the  defendant  for  14  years,  and  the  latter  agreed  to  take  the 
crops  growing  thereon,  at  a  valuation,  in  assumpsit  for  the 
*value  of  the  crops,  and  for  work  and  labor,  and  materials  *1041 
done  and  used  in  preparing  the  land  for  tillage;  the  court  held 
that  the  agreement  was  within  the  fourth  section,  for  the  con- 
tract was  entire,  both  for  the  crop  and  the  land.  When  the 
compact  was  made,  the  crops  were  growing  on  the  land;  by 
the  agreement  the  defendant  was  to  have  the  laud  as  well  as 
the  crops  and  the  work,  labor,  and  materials,  were  so  incor- 
porated with  the  land,  as  to  be  inseparable  from  it.  The  de- 
fendant eould  derive  no  benefit  from  the  work  and  labor  unless 
he  had  the  land.  The  court  were  of  opinion  that  both  a  right 
to  the  crops,  and  the  benefit  oi  the  work,  labor,  and  materials, 
were  an  interest  in  the  land;  but  if  either  of  the  two  was  pro- 
perly an  interest  in  the  land,  it  would  be  a  sufficient  objection 
to  the  action,  the  contract  not  being  in  writing.^ 

Where  the  land  is  sold,  and  the  vendee  takes  from  the 
vendor  the  growing  crops,  the  latter  are  conadered  part  of  the 
land."  It  is  otherwise,  however,  when  the  contracts  respecting 
the  crops  or  chattels  is  distinct  from  that  relating  to  the  land. 
As  where  the  plaintiff  quitted  his  farm  in  March,  and  was  suc- 
ceeded by  the  defendant;  there  being  forty  acres  of  wheat 
sowed  by  the  plaintiff  he  asked  the  defendant  if  he  would  take 
the  wheat  at  200/.,  telling  him  that  if  he  did  not,  he  should  not 
have  the  farm;  the  defendant  said  he  would  take  it.  The  de- 
fendant also  took  the  dead  stock  at  a  valuation,  and  promised 
to  pay  for  the  wheat  and  the  dead  stock  on  a  given  day;  held, 
that  the  contract  relating  to  the  wheat  and  the  dead  stock  was 
not  within  the  fourth  section.* 

The  result  of  the  authorities  on  this  subject  appears  to  be  Result  of 

^  Smith  V.  Barman,  9  B.  &  C.  661.  (17  fih^r.  C  L.  443.)  See  Watts  «.  Fneod, 
10  B.  &  C.  446,  (31  En^.  C.  L.  109,);hi8^  1053. 

^  The  Earl  of  Falmouth  v.  Thomas,  1  C.  &  M.  89.  3  Tyr.  36.  Cooke  v.  Tomb», 
8  Anst.  420. 

*  Per  Littledale,  J.,  in  3  B.  &  C.  366.     (10  En?.  C.  L.  114.) 

<  Mayfield  9.  Wadsley,  3  B.  &  C.  357.  (10  Eog.  C.  L*  110.)  Per  Bayley,  J*, 
^d  Holroyd,  J.  Abbott^  C  J.,  doabted  whether  the  contract  relatingr  to  the  wheal 
Was  within  the  4(h  section.  Littledale,  J.,  was  of  opinion  in  the  affirmative*  Att 
^eed  that  the  contract  relating  to  the  dead  stock  was  not  within  the  statate. 
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the  antho-  that  contracts  for  th^  sale  of  crops  cultivated  by  labor  and 
rities.  'expense,  such  as  com,  potatoes,  clover,  &c.,  which  do  not  con- 
1042  fQ^  Q^  jjjg  vertdee  any  other  right  to  the  land  than  what  is  ne* 
cessary  for  his  enjoyment  of  the  crops,  do  not  fall  within  the 
meaning  of  the  4th  but  of  the  17th  section;*  whereas  con- 
tracts relating  to  the  natuitil  productions  of  the  soil,  such  as 
growing  grass,  trees,  &c.,  fall  within  the  4th  section,^  imless 
they  are  to  be  cut  down  immediately,  in  which  case  they  are 
to  be  deemed  chattels,  and  therefore  within  the  17th  section.^ 

If  a  party  under  a  void  parol  contract  fell  and  remove  tim- 
ber, or  take  away  a  growing  crop,  he  is  liable  as  for  goods  sold, 
although  had  he  not  carried  the  new  parol  agreement  into  ex- 
ecution, he  could  not  have  been  sued  thereon."^  If  a  party 
repair  premises  under  a  void  parol  agreement  so  to  do,  in  con- 
sideration of  the  assignment  of  a  house  which  the  other  party 
refuses  to  assign,  action  for  work  and  materials  may  be  sus- 
tained to  recover  the  value  of  the  repairs  performed.® 

Plaintiff  having  really  bargained  with  J.  E.  for  the  sale  of 
some  houses,  sold  the  bargain  to  defendant  for  40/.;  and  «/,  E, 
at  the  request  of  defendant,  conveyed  the  premises  to  ,P.,  who 
was  not  a  trustee  for  defendant;  a  verdict  having  been  found 
for  the  plaintiff  ip  an  action  for  the  recovery  of  this  40/.,  the 
court  refused  to  enter  a  nonsuit,  which  was  moved  for  on  the 
*104d  'grounds,  first,  that  the  oral  bargain  for  the  interest  in  the 
houses  could  never  have  been  enforced,  and  therefore  could 
not  form  the  consideration  of  an  assumpsit;  secondly,  that  the 
house  had  never  been  conveyed  to  the  defendant.^ 

If  the  agreement  does  not  strictly  relate  to  land,  it  will  not 
come  within  the  act.  A  tenant  having  agreed  with  his  land- 
lady that  if  she  would  accept  another  for  her  tenant  in  his 
place,  (he  being  restrained  from  assigning  the  lease  without  her 
consent,)  he  would  pay  her  40/.  out  of  100/.  which  he  was  to 
receive  for  the  goodwill,  if  her  consent  were  obtained;  and 

•  Parker  «.  Staniland,  11  East,  369.  Warrick  v.  Brace,  3  Itf.  &  S.  205.  Erans  v. 
Roberta,  5  B.  &  C.  829.    (12  Eng.  C.  L.  377.) 

^  Croaby  o.  Wadawortb.    Scorell  v.  Boxall,  an/e,  1039. 

•  Smith  V.  Surman,  anit^  1040.  A  contract  for  the  aale  of  an  interest  in  land,  with- 
oat  a  note  in  writing,  may  operate  as  a  Utenu  so  as  to  excuse  the  entry  of  the  pur* 
chaser  on  the  land,  but  it  cannot  be  made  aTailable  in  any  way  aa  a  contract.  There- 
fore where  a  party  had  purchased  bj  a  verbal  contract,  a  growing  crop  of  grass,  with 
liberty  to  go  on  the  close  wherein  it  grew  for  the  purpose  of  cutting  and  carrying  it 
away;  it  was  held,  that  he  could  not  maintain  trespass  against  the  seller  for  taking 
away  his  horse  and  cart  from  the  close,  which  he  nad  brought  there  for  the  purpose 
of  carrying  away  the  grass;  for  that  it  was  in  substance  an  action  charging  the  de- 
fendant on  the  contract,  within  the  4th  section;  which,  as  it  was  void  by  reason  of  its 
not  being  in  writing,  could  not  be  ayailabie  to  give  a  right  capable  of  being  enforced 
by  action.    Carrington  v.  Roots,  2  Mees.  &;  Wels.  248.    1  Mur.  &  H.  14. 

'  Teall  o.  Auty,  2  B.  &  B.  99.  (6  Eng.  C.  L.  32.)  4  Moore,  542.  Bragg  o.  Cole, 
6  Moore,  114.    (17  Eng.  C.  L.  19.)    Poulter  o.  Killingbeck,  1  B.  &  P.  398. 

•  Gray  o.  Hill,  R.  &  M.  420.  (21  Eng.  C.  L.  479.)  And  see  Adams  v.  Fairbaok, 
2  Stark,  277.    (3  Eng.  C.  L.  345.) 

^  Seaman  v.  Price,  2  Bing.  437.  (9  Eng.  C.  L.  469.)  But  see  Bartlett  v.  Pickers- 
gUl,  4  East,  557,  n. 
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having  received  the  100/.  from  the  new  tenant,  who  was  cog-, 
nisant  of  that  agreement,  he  is  liable  to  the  landlady  in  an  ac- 
tion for  money  had  and  received  to  her  use,  the  consideration 
being  executed,  and  therefore  the  case  being  taken  out  of  the 
statute  of  frauds,  as  a  contract  for  an  interest  in  land.* 

Tlie  statute  does  not  invalidate  an  executed  parol  contract, 
so,  as  to  prevent  a  party  to  it  from  maintaining  an  action  for  a 
breach  of  it,  where  the  breach  does  not  relate  to  an  interest  in 
land,  although  the  contract  itself  stipulates  that  the  defendant 
shall  be  substituted  as  tenant  in  the  stead  of  the  plaintiffs,  of 
premises  in  their  occupation.^  If  A,  agree  with  B,  to  let  him 
land  rent-free,  on  condition  that  •/?.  shall  have  a  moiety  of  the 
two  succeeding  crops,  the  agreement  need  not  be  in  writing 
under  the  statute.® 

•^.  grants  a  lease  of  premises  to  B,^  who  afterwards  takes  C 
into  partnership;  B.  and  C  apply  jointly  to  A,  to  enlarge  the 
premises,  agreeing  to  pay  10/.  ptr  cent  per  annum  on  the 
money  laid  out,  which  is  accordingly  done,  and  B.  and  C  dis- 
solve partnership;  held,  that  the  agreement  is  only  collateral 
to  the  lease,  and  not  a  new  demise,  and  therefore,  that  it  is  not 
within  the  statute  of  frauds,  and  that  A.  is  entitled  to  recover 
on  it  in  an  action  against  B.  and  C.^ 

A  license  to  enjoy  a  beneficial  privilege,  or  grant  of  an  ease- 
ment *to  be  exercised  upon  the  grantor's  land,  is  within  the  •1044 
statute,  and  must  be  in  writing;  but  a  parol  permission  to  the 
grantee  to  use  his  own  land  in  a  way  in  which,  but  for  an 
easement  of  the  grantor,  such  grantee  would  have  a  clear  right 
to  use  it,  is  not  within  the  act;  and  in  the  latter  case  the  grant- 
or could  not  retract  his  license  without  reimbursing  the  gran- 
tee any  expense  incurred  in  consequence  of  it.* 

The  day  for  the  completion  of  a  purchase  of  an  interest  in 
land  inserted  in  a  written  contract  cannot  be  waived  by  a  pa- 
rol agreement,  and  another  day  substituted  in  its  place  so  as  to 
bind  the  parties,  for  that  would  bd  virtually  to  allow  an  action 
to  be  brought  on  an  agreement  relating  to  the  sale  of  land  part- 
ly in  writing  signed  by  the  parties,  and  partly  not  in  writing 
but  by  parol  only,  which  would  be  in  contravention  of  the  sta- 
tute of  frauds.' 


•  Griffith  o.  Young,  13  East,  513. 

»•  Price  t>.  Leyburn,  Gow.  109.    (5  Enjar.  C.  L.  477.) 

«  Poalter  v.  Killingbeck,  1  B.  &  P.  397.    And  see  Bristow  v.  Waddington,  9  9,  &; 
P.  453. 
•«  Hoby  V.  Roebuck,  3  MaxBh.  433.    7  Taunt.  157.    (3  En^.  C.  L.  57.) 

*  See  Winter  v,  Brockwell,  8  East,  309.  Hewlins  v.  Shippam,  5  B.  &  C.  331. 
(3  Engr.  C.  L.  307.)  In  the  former  case  a  parol  license  to  put  a  skyliprht  oyer  the 
defendant's  area,  which  impeded  the  lidit  and  air  from  coming  to  the  plaintiff's  house 
through  a  window,  was  held  good.  But  a  parol  license  to  haye  the  water  flowing  in 
a  tunnel  over  the  grantor's  land  is  Toid.  Feotiman  o.  Smith,  4  East,  107*  And  see 
Hewlins  v.  Shippam.  A  mere  license  to  use  land  is  not  withki  the  statnte*^  Sed 
Wood  V,  Lake,  Saycr,  3.    Webb  v.  Paternoster,  Pahn.  71,  ante^  1017. 

'  Stowell  IT.  Robinson,  3  Bing.  N.  C.  938.  (33E^rC.  L.)  Goes  v.  Lord  Nugent, 
5  B.  &  Ad.  58.    (37  Eng.  C.  L.  33.) 
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SECTION  X. 

I 

AGRSEMENTS  NOT  TO  BE  PERFORMED  WITHIN  A  TEAR. 

Contracts  which  are  not  to  be  carried  into  full  effect  with- 
in a  year  from  the  making  thereof,  cannot  be  enforced  unless 
Part  per-   reduced  into  writing;  a  part  performance  within  the  year  will 
formance   n^t  take  the  case  out  of  the  statute,  if  there  was  an  express 
3?^"*  the  understanding  between  the  parties,  at  the  time  that  the  contract 
'         was  entered  into,  that  it  shouI4  not  be  completed  within  a 
year.(l)    Thus,  a  contract  for  a  year's  service  to  commence  at 
a  future  day  is  within  the  statute,  for  it  is  not  to  be  performed 
within  a  year,  and  no  action  can  be  mintained  for  a  breach 
thereof,  unless  it  be  in  writing.*    So  is  an  agreement  to  enter 
into  partnership  for  ten  years.^  So  where  a  coachmaker  agreed 
to  let  a  carriage  for  five  years,  at  ninety  guineas  per  annum;  it 
was  held  to  be  within  the  statute,  though  by  the  custom  of 
trade  the  contract  was  determinable  at  any  time  on  payment 
of  a  year's  hire,  for  by  the  very  terms  of  the  contract  it  was  an 
agreement  not  to  be  performea  within  a  year.* 
*1045        *So  an  agreement  to  become  a  subscriber  to  the  Boydell 
Shakspeare,  being  a  series  of  prints  to  be  published  in  numbers, 
an  unaertaking  which  it  was  evident  the  parties  contemplated 
could  not  be  performed  or  brought  to  a  close  for  several  years, 
has  been  held  to  be  within  the  statute.**    But  where  a  party 
agreed  to  take  a  work  which  was  to  be  published  in  eighteen 
'      numbers  at  intervals  of  two  months,  and  after  receiving  seve- 
ral numbers,  refused  to  take  any  more,  or  to  pay  for  those 
which  he  had;  it  was  held,  that  an  action  would  lie  for  the 
price  of  the  latter,  though  the  original  contract  was  not  in  wri- 
ting, or  to  be  performed  within  a  year;  for  the  law  in  such 
cases  would  imply  a  further  contract  to  pay  for  each  number 
as  it  was  delivered.^ 
Where  the      The  statute,  however,  does  not  extend  tp  contracts,  the  per- 
perform-    formance  of  which  depends  upon  a  contingency,  which  may  or 
""^^^  a  ^^^  "°^  happen  within  a  year,  or  to  cases  where  all  that  is  to 
eontin^"    be  done  by  one  of  the  parties  is  to  be  done  within  a  year.    As 
geney,  the  where  the  defendant  promised  for  one  guinea  to  give  the  plain- 

*  Biacegirdle  v.  Heald,  I  B.  &  A.  73*3.    Snelltng  v.  Huntingfield,  1  C.  M.  &  R. 
SO.    4Tyr.  606. 

>»  Williams  v.  Jones,  5  B.  &  C.  108.    (11  Eng.  C.  L.  169.) 
«  Birch  V.  Ltverpcol,  (Earl  of,)  9  6.  &  C.  393.     (17  Eng.  C.  L.  404.) 
<  Boydell «.  Drommond,  1 1  East,  143.    This  was  an  action  for  not  accepting  or  pay- 
ing for  the  residue  of  the  numbers,  the  defendant  having  for  a  time  taken  in  the  num- 
bers, and  paid  for  them  so  much  per  number,  according  to  the  parol  agreement. 

•  Mayor  «.  Pyne,  3  Bing.  385.    (11  Eng.  C.  L.  104.)    3  C.  &  P.  91.    (13  Eng. 
C.  L,  41.) 

(1)  {S^ire  y.  Whipple,  1  Vermont,  69.    Dmmnumd  y.  BQirell^  13  Wend.  307.    PUmp^ 
tm  y.  Giirftff,  15  Wood.  336.) 
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tiff  90  many  on  the  day  of  his  marriage;  it  was  held,  not  to  be  statute 
within  the  statute,  and  that  an  action  would  He  upon  the  agree-  ^^  ^^ 
ment,  though  it  was  not  in  writing,  though  the  marriage  did  "PP'^' 
not  take  place  within  a  year,  for  it  might  have  happened  with- 
in the  year.*    So  a  promise  to  pay  money  on  the  death  of  a 
certain  person,  is  not  within  the  statute.^    So  where  •^.  pro- 
mised that  his  executors  should  pay  the  plaintiff  1,000/.  in  con- 
sideration of  his  forbearing  to  sue  Ji.  for  a  debt;  it  was  held  not 
to  be  within  the  act,  and  that  the  promise  need  not  be  in  wri- 
ting.* 

Where  the  defendant  was  tenant  to  the  plaintiff  under  a  lease 
for  twenty  years,  and  in  consideration  that  the  plaintiff  would 
lay  out  50/.  in  alterations,  the  defendant  promised  to  pay  the 
plaintiff  5/.  a  year  during  the  remainder  of  the  term.  The 
alterations  ^having  been  completed  within  the  year,  and  an  *1048 
action  having  been  brought  for  the  increased  rent,  it  was  ob- 
jected that  as  the  contract  could  not  possibly  be  performed 
within  a  year,  it  ought  to  have  been  in  writing.  But  the  court 
held  that  it  was  not  within  the  statute.  Littledale,  J.,  in  deli- 
vering the  judgment  of  the  court,  observed,  <<  that  as  the  con- 
tract was  entirely  executed  on  one  9ide  within  the  year,  and  as 
it  was  the  intention  of  the  parties,  founded  on  a  reasonable  ex- 
pectation that  it  should  be  so,  the  statute  of  frauds  did  not  ex- 
tend to  it.  In  case  of  a  parol  sale  of  goods,  it  often  happened 
that  they  were  not  to  be  paid  for  in  full,  until  after  the  expira- 
tion of  a  longer  time  than  a  year;  and  surely  the  law  could  not 
sanction  a  defence  on  that  ground,  where  the  buyer  had  had 
the  full  benefit  of  the  goods  on  his  part,"*' 


SECTION  XI. 

MEMORANDUM  OR  NOTE  11^  WRITING* 

t 

The  statute  does  not  require  a  formal  agreement;  any  me-  What  me- 
morandum signed  by  the  party  expressing  that  he  had  entered  moraii- 
into  the  agreement,  and  showing  the  terms  thereof,  is  suffi-  ^^^^1*^^ 
cient,  although  it  be  a  mere  recognition  or  adoption  of  a  prior  witliin  the 
parol  contract.'    Thus,  a  memorandum  by  the  defendant  on  statute, 
the  back  of  the  draft  of  a  lease,  acknowledging  that  he  had 

■  Peter  «.  Compton,  Skinner,  353.  Smith  v.  Westall,  1  Lord  Raym.  316.  Anati* 
Comb.  463.     1  Salk.  380.    Francam  «.  Foster,  Skin.  356. 

^  FentoD  V.  Bmblers,  3  Barr.  1978. 

<  Wells  V.  Horton,  4  Biogr.  40.    (13  Eng.  C.  L.  333.)    13  Moore,  176. 

'  Donellan  v.  Read,  3  6.  &  Ad.  899.  See  Hoby  v.  Roebuck,  7  Taant.  167,  <mfe, 
1043.  Boydell  v.  Druromond.  Biacegirdle  v.  Heald,  anU^  1044-5.  See  also  Smitii's 
Selection  of  Leading  Cases,  144. 

«  Ch.  Con.  59. 
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agreed  to  take  the  premises  mentioned  in  the  draft  on  the  terms 
therein  stated,  has  been  held  sufficient;*  so  has  a  letter  contain- 
ing the  terms  of  the  agreement.** 

Ndr  is  it  essential  that  the  memorandum  should  be  delivered 
to  the  other  party.  A  letter  written  by  a  man  to  his  own  agent, 
setting  forth  the  terms  of  the  agreement,  has  been  held  suffi- 
cient.*   So  where  the  father  wrote  a  letter  to  a  friend  of  the 
*1047    plaintiff's,  *the  intended  husband  of  his  daughter,  agreeing  to 
give  500/.  to  his  daughter  on  her  marriage,  to  be  charged  upon 
his  land,  it  was  held  sufficient.^    But  a  letter  from  a  father  to 
his  daughter,  intimating  that  he  had  agreed  with  the  plaintiff, 
who  courted  her,  to  give  her  a  portion  of  3,000/.,  which  letter 
was  not  communicated  to  the  plaintiff  until  after  the  marriage, 
was  held  not  to  be  binding.* 
Theftgree-     The  agreement  may  be  collected  from  several  distinct  papers, 
ment  may  provided  they  be  sufficiently  connected  in  sense  by  reference 
prim^hi    ^^^^  ^"®  ^^  another;  but  the  connection  must  appear  on  the 
sereral      ^^^  ^^  ^^e  documents  themselves,  for  oral  evidence  will  not 
distinct     be  admitted  for  the  purpose  of  connecting  them.    As  where 
papers,      upon  a  sale  of  an  interest  in  land  by  auction,  the  vendee  signed 
a  contraiH  on  the  back  of  the  printed  particulars  of  sale  which 
contained  the  conditions,  but  there  was  no  signature  by  the 
vendors  or  by  any  one  authorised  by  them;  the  court  held 
that  a  subsequent  letter  written  by  one  of  the  vendors,  in  which 
he  spoke  of  the  sale,  as  "our  sale  to  the  vendee,''  and  referred 
to  the  conditions,  was,  coupled  with  the  contract,  sufficient  to 
satisfy  the  statute.    "  The  principle,"  said  Lord  Denman,  C. 
J.,  in  delivering  the  judgment  of  the  court,  "appears  to  be  that 
where  there  is  a  contract  in  writing,  which  is  binding  on  one 
party,  any  note  in  writing  which  is  subsequently  signed  by  the 
other  party  is  sufficient  to  satisfy  the  statute,  if  it  either  in  itself 
or  by  reference  to  other  documents  contains  the  terms  of  the 
contract.    Here  the  letters  of  the  vendors  expressly  refer  to 
the  condition  of  the  sale,  signed  by  the  vendee;  so  that  no 
parol  evidence  beyond  mere  proof  of  handwriting  was  neces- 
sary to  show  the  terms  of  the  contract."' 

But  where  the  defendant  entered  his  name  in  a  book,  en- 
titled "  Shakspeare  subscribers,  their  signatures,"  not  referring 
*1048    *to  a  printed  prospectus,  which  contained  the  terms  of  the  con- 

•■  Id.    Shippey  «.  Denison,  5  Esp.  190;  and  see  Stead  «•  Liddiard,  1  Bingr.  196. 
8  Moare,  3. 
^  Kennedy  «.  Lee,  3  Mer.  441. 

*  Per  Lord  Hardwicke,  3  Atkio,  503.  3  Stark.  Ey.  350.  Bateman  v.  Phillips,  15 
BM,S7d. 

•  Ayliffe  «.  Tracy,  d  P.  Wma.  65.  See  Ladera  v.  Anstey,  4  Yes.  501.  A  proposal 
by  letter,  when  acceded  to  by  parol,  is  sufficient,  although  it  be  afterwards  retracted, 
and  again  agreed  to  by  parol.    2  Stark.  Ev.  351. 

'Dobell  V.  Hutchinson,  3  Ad.  &  Ell.  355.  5  N,  &  M.  251.  1  H.  &  W.  394. 
Jaekton  v.  Lowe,  1  Bing.  9.  Saanderson  «.  Jackson,  2  B.  &  P.  291.  Allen  «.  Ben- 
nett, 3  Taunt.  169,  jdoi^,  1061. 
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tract,  and  which  was^delivered  at  the  time  to  the  subscribers; 
the  court  held,  that  though  the  prospectus  would  be  a  sufficient 
memorandum  of  the  agreement,  if  it  could  be  coupled  with 
the  book  in  which  the  defendant  signed  his  name,  still,  as  it 
contained  no  reference  to  the  book,  nor  the  book  to  it,  there 
VTBS  no  connection  in  sense  between  them,  whereby  they  could 
be  coupled  together  and  treated  as  one  document;  and  such 
connection  could  not  be  introduced  by  parol  evidence.* 

The  receipt  of  deposit  money,  by  an  auctioneer's  clerk,  which 
was  paid  over  to  the  seller,  and  a  letter  from  the  solicitors  of 
the  seller,  admitting  that  no  title  could  be  made,  and  offering 
to  relinquish  the  purchase,  and  pay  the  charges  of  investigat- 
ing the  title,  were  held  not  to  amount  to  a  ratification  of  an  im* 
perfect  contract  for  the  sale  of  property  by  auction,  which  was 
only  signed  by  the  purchaser  and  the  auctioneer's  clerk  in  the 
character  of  witness,  so  as  to  satisfy  the  statute;  for  the  receipt 
of  the  money  was  a  transaction  distinct  from  the  power  to  con- 
tract, and  was  within  the  ordinary  scope  of  the  clerk's  duty; 
and  the  letter,  not  containing  any  of  the  terms  of  the  contract, 
could  not  be  connected  with  what  had  been  previously  done, 
without  resorting  to  parol  evidence.^ 

The  memorandum  must  be  signed  by  the  party  to  be  charged  What  is  a 
or  his  agent.    It  is  not  sufficient  to  identify  his  handwriting  on  »pfficieat 
the'  face  of  the  instrument,  his  name  must  appear  therein.**  But  "^f"*^- 
the  mark  of  a  marksman,  or  writing  the  initials  of  the  name,  is 
sufficient.*'    It  is  not  necessary  that  the  signature  should  be  in 
writing,  a  printed  name  recognised  is  a  sufficient  signature  to 
take  the  case  out  of  the  statute.®    It  is  immaterial  in  what  part 
of  the  instrument  the  signature  is  contained.    An  agreement 
in  the  handwriting  of  the  vendor,  beginning  "I,  A.  B.,  *agree    *1049 
to  sell,"  and  signed  by  the  vendee  only,  is  sufficient  to  bind 
both  parties.'    A  signature  by  a  party  as  a  witness  to  a  deed, 
which  recited  the  agreement,  has  been  held  to  be  sufficient,  as 
he  knows  the  contents.ir 

The  memorandum  need  only  be  signed  by  the  party  against  If  aigned 
whom  it  is  sought  to  enforce  the  contract.    Where  the  defend-  by  the  par- 
ant  signed  a  memorandum  on  the  back  of  a  bill,  containing  the  ^  ^^^ 
pa^iculars  and  conditions  of  sale  of  certain  premises,  which  sufficient 

•  Bojdell  V,  Drammond,  11  East,  159.  Richards  v.  Porter,  6  6.  &  C.  437,  (13 
Enff.  C.  L.  239,) /Kw/,  1062.    See  Smith's  Selection  of  Leading  Cases,  137. 

k  Goebell  v.  Archer,  2  Ad.  U  E\h  500.  (29  Eng.  C.  L.  159.)  1  H.  &  W.  31,  jNMf, 
1063,  n. 

•  Sclbj  V.  Selby,  3  Mer.  2.    1  P.  W.  770.    1  Ch.  Stat  374. 
«  Phillimore  v.  Barry,  1  Camp.  613,  poet.  1061. 

'  Schneider  v.  Norris,  2  M.  &  S.  286.    Saanderson  v.  Jackson,  2  B.  &  P.  238,  peti^ 

1061. 

•  Knight  V.  Crockford,  1  Esp.  189.  See  Stokes  v.  Moore,  >  P.  Wms.  79.0.  Ogilvie 
V.  Foljambe,  3  Mer.  62. 

c  Welford  v.  Beaseley,  1  Wils.  118.  But  see  Gosbell  «.  Aroher,  pest,  1063,  when 
it  was  held,  that  the  clerk  of  an  auctioneer,  who  had  signed  a  contract  as  a  witness, 
eould  not  be  considered  as  an  agent  within  the  statute,  and  the  court  doubted  that  e^en 
if  he  knew  the  contents,  it  would  be  sufficient 
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were  sold  by  auction,  by  wiiich  he  acknowledged  that  he  was 
the  purchaser;  it  was  held  a  sufficient  compliance  with  the 
statute  though  iv  was  not  signed  by  or  on  behalf  of  the  vendor. 
« I  think,"  said  Tindal,  C.  J.,  « that  the  object  of  the  fourth 
section  was,  that  no  action  should  be  brought  upon  any  con- 
tract, or  sale  of  lands,  unless  the  agreement  was  signed  by  the 
defendant  in  the  action.  But  it  is  objected,  that  by  this  con- 
struction there  is  a  want  of  mutuality  in  the  contract,  because 
the  defendant  is  without  any  remedy  to  enforce  the  contract, 
as  against  the  plaintiff.  But  whose  fault  is  that?  The  defend- 
ant might  have  insisted  that  the  plaintiff,  or  his  agent,  should 
sign  the  contract.  But  it  seems  to  be  the  object  of  the  statute 
to  secure  the  defendant's  signature;  for  the  preamble  declares 
that  the  statute  was  passed  ^  for  the  prevention  of  mkny  frau- 
dulent practices,  which  are  endeavored  to  be  upheld  by  per- 
jury,' and  the  beneficial  object  of  the  statute  is  wholly  answer- 
ed by  this  construction."*(l) 


1050  •SECTION  XII. 

AGENT. 


An  agent's  authority  under  this  act  need  not  be  in  writing, 
and  it  has  been  decided,  that  parol  evidence  was  admissible  to 
show,  that  a  party  was  an  agent,  who  signed  an  agreement 
generally,  without  expressing  that  he  was  an  agent.®  An  agent 
cannot  depute  his  authority;  therefore  the  clerk  of  an  agent  is 
not  authorised  to  sign  for  his  principal,  though  the  principal 
may  confirm  his  act,  and  thereby  render  himself  liable.*  The 
agent  must  be  a  third  party;  therefore  one  of  the  contracting 
parties  cannot  sign  as  agent  for  the  other/  An  auctioneer  is 
agent  for  both  parties.*" 
*  I  - 

»  Laythorpe  o.  Brjant,  3  Binff.  N.  C.  744.  (39  Eng.  C.  L.  469.)  3  Hodges,  35. 
Seton  V,  Slade,  7  Yes.  365.  Westam  v.  Russell,  3  Yes.  &  B.  193.  Egerton  o.  Ma- 
tbews,  6  East,  307.  But  the  contract  so  signed  must  disclose  the  name  of  the  other 
p«rty.    Champion  o.  Plumer,  1  N.  R.  353. 

^  Coles  «.  Trecothick,  9  Yes.  350. 

«  Wilson  V.  Hart,  7  Taunt.  395.    (8  Eng.  C.  L.  113.) 

'  Blore  V.  Sutton,  3  Mer.  346.    See  Henderson  v»  Bamwall,  1  Y.  &  J.  367,  poti, 

•  Wright  V,  Dannah,  3  Camp.  303. 

'  Emmerson  o.  Heelis,  3  Taunt.  38.  White  v.  Proctor,  4  Taunt.  309.  Kenworthy 
•*  Schofteld,  li  B.  &  C.  945.    (9  Eng.  C.  L.  386.) 

(1)  {Ru9$ea  T.  NicoU,  3  Wend.  119.) 
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SECTION  xin. 

THS  29  CAB.  II,  C.  3,  8.  17,  AND  9  0«  IV,  C.  14,  8*  7. 

Sbc.  17,  enacts  that  ^<no  contract  for  the  sale  of  any  goods,  Sale  of 
irares,  or  merchamiise,  for  the  price  of  10/.  or  upwards,  shall  goods  for 
be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  ^£  jKJ*^ 
the  goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  of  payment;  or 
that  some  note  or  memorandnm  in  writing  of  the  said  bargain, 
be  made  and  signed  by  the  parties  to  be  charged  by  such  con« 
tract,  or  their  agents  thereunto  lawfully  authorised." 

It  having  been  held  in  several  cases,*  that  the  above  enact- 
ment did  not  apply  to  executory  contracts,  or  to  contracts  for 
the  sale  of  goods  which,  to  the  knowledge  of  the  vendee,  were 
not  specifically  in  existence  at  the  time  of  the  sale ;  and  it*  being    *1051 
deemed  expedient  to  extend  the  remedy  to  such  contracts, — 

It  was  enacted  by  the  9  Geo.  IV,  c.  14,  s.  7,  "that  the  pro-  Of  the  «i- 
visions  of  the  seventeenth  section,  as  aforesaid,  should  extend  ^  ^  ^^^ 
to  all  contracts  for  the  sale  of  goods  of  the  value  of  10/,  and 
npi¥ards,  notwithstanding  that  the  goods  may  be  intended  to 
be  delivered  at  some  future  period,  or  may  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided,  or  fit 
or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  fit  fo^ 
delivery.'' 

It  is  observable  that  there  is  a  distinction  between  the  word- 
log  of  the  two  sections;  for  the  contract  mentioned  in  the  seven- 
teenth section,  is  for  the  sale  of  goods  for  the/irtr«of  10/.; 
^w^bereas  in  the  seventh  section,  it  is  of  goods  of  the  value  of  10/. 
In  reference  to  this  distinction,  Tindal,  C.  J.,  says,  ^  the  ex- 
treme accuracy  of  the  mind  of  the  framer  of  the  9  Geo.  IV,  c. 
14,  s.  7,  is  shown  in  this;  that  while  the  seventeenth  section  of 
the  statute  of  frauds  in  its  enactment  touching  contracts  for  the 
sale  of  goods,  employs  the  word  pricey  the  framer  of  the  latter 
act  has  substituted  the  word  value^  so  that  where  the  parties 
bave  omitted  to  fix  a  price,  it  may  be  open  to  the  jury  to  as- 
certain the  value  in  dispute."^ 

»  Towers  o.  Osborne,  I  Stra.  505.  Clayton  v.  Andrews,  4  Burr.  SI  01.  Tlie  doc- 
trii^  laid  down  by  these  cases,  was,  howerer,  oyerniled  by  Rondeau  v,  Wyatt,  2  M. 
Bl.  02.  See  Cooper  «.  Elston,  7  T.  R.  14.  Astey  v,  Emery,  4  M.  &  S.  262.  Gar- 
butt  V.  Watson,  5  B.  &;  A.  613.    (7  En§r.  C.  L.  209.) 

»  Hoadlj  V.  M*Lane,  10  Bingr.  488.    (25  Eng.  C.  L.  208.) 
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SECTION  XIV. 

WHAT  CONTRACTS  FOR  THE  SALE  OF  GOODS  ARE  WITHIN  THESE 

ENACTMENTS. 

« 

All  contracts  for  the  sale  of  goods  are^within  the  statute, 
whether  the  goods  are  to  be  delivered  immediately  or  not. 
Thus,  a  contract  for  the  sale  of  flour,  which  at  the  time  was 
not  prepared  and  in  a  state  of  immediate  delivery,  was  held  to 
be  within  the  statute.*  So  a  contract  to  sell  oil  not  then  ex- 
pressed from  seed  in  the  vendor's  possession.^  So  was  a  con- 
*1052  tract  to  "supply  a  house  with  pipes,  to  be  laid  in  a  specified 
manner.®  So,'  an  agreement  to  furnish  chimney-pieces  at  cer- 
tain prices,  and  to  finish  them  in  a  tradesman-like  manner.^ 

We  have  seen  that  a  contract  for  the  sale  of  growing  crops 
is  within  the  1 7th  section,®  But  whether  a  contract  for  the 
sale  of  stock  falls  within  the  statute,  is  rather  doubtful.  In 
one  instance  all  the  judges  were  divided  in  opinion  upon  this 
point.' 

It  is  now  settled,  that  a  sale  by  auction  is  within  the  seven- 
teenth section  of  the  statute  of  frauds;^^  though  it  was  in  one 
case  considered  otherwise.^ 

But  a  contract  to  procure  goods,  and  carry  them,  is  not  with- 
in the  statute.    As  where  the  plaintiff  agreed  by  parol,  that  if 
the  defendant  would  employ  his  ship  to  carry  com,  he  would 
procure  him  coals  at  w^.,  and  convey  them  to  A,  at  a  stipu- 
lated price;  it  was  held  not  to  be  within  the  statute.^ 
Parchas-       Where  a  person  at  one  time  purchases  several  articles  at  se- 
ine seye-  parate  prices,  none  of  them  singly  amounting  to  10/.,  but  to- 
at  OT«       gether  exceeding  that  sum,  questions  have  arisen  whether  it 
time  at  8e-  ^®  ^^  entire  contract  for  all,  or  separate  contracts  for  each;  if 
parate       the  former,  the  statutes  apply,  if  the  latter,  they  do  not    Upon 
prices.       this  point  no  general  rule  can  be  collected  from  the  decisions; 
every  case  must  be  decided  upon  its  own  peculiar  circum* 
stances. 

Where  the  defendant,  at  a  public  auction,  purchased  twenty- 
seven  lots  of  turnips  severally,  but  not  consecutively,  the  price 
of  no  single  lot  amounting  to  10/.,  the  court  held,  that  each  lot 


^  Garbntt  t.  Watson,  5  B.  &  A.  613.    (7  Eng.  C.  L.  309.) 

^  Wilks  V.  Atkinson,  6  Taunt.  11.    (1  Engr.  C.  L,  292.) 

*  West  Middlesex  Water  Company  v,  Suwercropp,  M.  &  M.  408. 

'  Hashes  v.  Breeds,  2  C.  &  P.  159.  (12  Eng.  C.  L.  71.)  The  point  in  this  case 
was;  whether  it  was  a  contract  that  required  a  stamp,  and  it  was  decided  in  the  nega- 
tive. 

•JtUe,  1039. 

f  Pickerinff  v,  Appleby,  2  P.  Wms.  307.    See  Ball  ••  Dodson,  Gas.  temp.  King,  4 1 . 

■  Kenworthy  v.  Scholefield,  2  B.  &  C.  945.  (S»  Eng.  C.  L.  286.)  And  sec  Hinde 
«,  Whitehouse,  7  East,  558. 

k  Simon  o.  Motivos,  3  Bur.  198li  ^  Cobbold  v,  GutpQ,  1  Bing.  399« 
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was  a  distinct  contract,  and  therefore  not  within  the  statute.* 
So  where  the  defendant  purchased  of  a  traveller  of  the  plain- 
tiff's a  cask  of  cream  of  tartar,  and  offered  to  purchase*  two  *1053 
chests  of  lac  dye  at  a  certain  price,  and  the  traveller  said  that 
the  price  was  too  low^  but  that  if  he  did  not  write  to  the  de- 
fendant in  a  day  or  two  he  might  have  it;  the  traveller  did  not 
write,  but  afterwards  sent  the  cream  of  tartar  and  the  lac  dye; 
the  court  held,  that  the  contracts  were  distinct,  for  it  could  not 
be  considered  as  an  entire  or  joint  order,  if  as  to  one  article  the 
vendor  was  to  have  an  option  and  time  for  consideration.^ 

But  where  the  defendant  purchased  various  articles  at  a 
linendraper's  shop,  and  a  separate  price  was  agreed  upon  for 
each,  no  article  being  of  the  price  of  10/.,  and  he  desired  an 
account  of  the  whole  to  be  sent  to  his  house,  and  a  bill,  amount- 
ing to  70/.,  was  accordingly  sent;  the  court  held  it  to  be  one 
entire  contract  for  the  whole  of  the  articles.  "Had  the  entire 
value,'*  said  Bayley,  J.,  "been  set  upon  the  whole  together, 
there  cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
amount  than  10/.,  within  the  meaning  of  the  seventeenth  sec- 
tion; and  I  think  that  the  circumstance  of  a  separate  price  being 
fixed  upon  each  article,  makes  no  such  difference  as  will  take 
the  case  out  of  the  operation  of  that  law."  Holroyd,  J. : — "At 
first  it  appears  to  be  a  contract  for  goods  of  less  vahie  than  10/.; 
but  in  course  of  dealing,  it  grew  into  a  contract  for  a  much 
larger  amount.  At  last,  therefore,  it  was  one  entire  contract 
within  the  meanhig  and  mischief  of  the  statute  of  frauds,  it 
being  the  intention  of  that  statute,  that  where  the  contract, 
either  at  the  commencement  or  at  the  conclusion,  amounted  to 
or  exceeded  the  value  of  10/.,  it  should  not  bind,  unless  the  re- 
quisites there  mentioned  were  complied  with."* 

Where  A.  agreed  to  supply  B,  with  a  quantity  of  turnip 
seed,  and  B,  agreed  to  sow  it  on  his  own  land,  and  sell  the 
crop  of  seed  produced  therefrom  to  ./^.  at  1/.  1*.  the  Winchester 
bushel;  and  the  seed  so  produced,  at  the  price  agreed  upon, 
exceeded  in  value  the  sum  of  10/.,  the  court  held  that  the  con- 
tract was  within  the  statute,  and  void  for  want  of  a  memo- 
randum in  writing.*  A  sale  of  goods  for  more  than  10/.,  by 
•sample  in  one  place,  to  be  afterwards  delivered  at  another,  is  *1054 
within  the  statute.** 

It  is  immaterial  that  the  price  agreed  upon  was  enhanced  by 
the  fact,  that  the  vendor  had  to  incur  an  expense  in  causing 
the  goods  to  be  conveyed  to  the  purchaser.' 


'  Emereon  v.  Heelia,  2  Taunt.  38.    Roots  v.  Lord  Dormer,  4  B.  &  Ad.  77.    (34 
Eng.  C.  L.  29.)    See  James  v.  Shore,  1  Stark.  496.    (9  Eng.  C.  L.  456.) 
f  Price  V.  Lea,  I  B.  &  C.  156.     (8  Eng.  C.  L.  48.) 
«  Baldey  tr.  Parker,  3  B.  «z;  C.  37.    (9  Encr.  C.  L.  16.) 
'  Watts  V.  Friend,  10  B.  &  C.  446.     (21  Eng.  C.  L.  109.) 
•  Cooper  «.  ElstoD,  7  T.  R.  14.        *  '  Astey  o.  Emery,  4  M.  &  S.  262. 
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SECTION  XV. 

DSLIVERT  AND  ACCEPTANCE. 

The  words  of  the  seventeenth  section  are,  "except  the  buyer 
'  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 

*        same.'*    To  satisfy  this  requisite,  two  facts  are  necessary — ^a 
delivery  by  the  vendor  with  the  intention  of  transferring  the 
possession,  and  an  acceptance  by  the  vendee  with  an  intention 
of  taking  to  that  possession  as  owner;*  and  therefore  there 
must  be  an  actual  delivery.    A  delivery  in  law,  though  it 
might  enable  the  vendor  to  maintain  an  action  as  for  goods 
sold  and  delivered,  is  not  a  sufficient  compliance  with  this  pro- 
vision, unless  there  be  a  delivery  in  fact  (I) 
Delirery        Thus,  though  it  is  settled  that  delivery  to  a  carrier,  to  be 
to  a  carrier  conveyed  to  a  vendee,  is  at  law  a  deUvery  to  all  intents  and 
fictoJ"     purposes,  save  as  to  the  vendor's  right  of  stoppage  in  transiiv, 
so  as  to  enable  the  latter  to  maintain  an  action  for  goods  sold 
and  delivered  against  the  vendee;^  yet  it  is  now  established, 
(though  formerly  it  was  considered  otherwise,*)  that  such  de- 
livery is  not  a  sufficient  compliance  with  the  above  requisite* 
The  result  of  the  cases  on  this  subject  appears  to  be,  that  so 
long  as  the  vendor  has  control  over  the  goods,  so  as  to  retain 
his  lien  for  the  price,  or  so  long  as  the  vendee  can  object  to 
their  quantity  or  quality,  there  can  be  no  acceptance  within 
•1055    the  ^meaning  of  the  statute.    The  following  cases  will  illus- 
trate this  position. 

Where  the  vendee  verbally  agreed  at  a  public  market,  with 
the  agent  of  the  vendor,  to  purchase  twelve  bushels  of  tares, 
(then  in  the  vendor's  possession,  constituting  part  of  a  larger 
quantity  in  bulk,)  to  remain  in  the  vendor's  possession  till  called 
for;  and  the  agent  on  his  return  home  measured  the  twelve 
bushels,  and  set  them  apart  for  the  vendor;  held,  that  this  did 
not  amount  to  an  acceptance;  for  if  the  vendee  had  gone  to 
the  vendor's  granary  after  the  sale,  and  upon  inspection  dis- 
covered that  the  tares  did  not  correspond  with  the  sample,  he 
might  have  objected  to  them,  and  if  so,  there  could  not  have 
been  any  previous  acceptance.^    So  where  ^.,  a  merchant  in 

•  _ 

■  See  Phillips  v.  Bistolli,  2  B.  &  C.  613,  (9  Eng.  C.  L.  U2,)post. 
^  See  Dawes  v.  Peck,  8  T.  R.  330,  and  other  eases  under  the  tide  **  Carrier,''  antet 
531,  et  $eq, 

*  Hart  V.  Sattley,  3  Camp.  528,  where  it  was  held  that  a  delivery  on  z  parol  order 
to  a  carrier,  was  a  delivery  to  the  vendee. 

<  Hanson  v.  Arraitaire,  5  B.  &  A.  557.  (7  Eng.  C.  L.  191.)  NichoUe  r.  Plume, 
1  C.  &  P.  372.  (11  Eng.  C.  L.  390.)  Howe  v.  Palmer,  3  B.  &  A.  321.  (5  £ng- 
C.  L.  303.) 

•  Howe  V.  Palmer,  3  B.  &;  A.  321.  (5  Enf .  C.  L.  303.)  See  Smith  v.  Sarman, 
ante^  1040. 

(I)  (Omtwater  v.  Dodge,  6  Wend.  397.  Franklin  v.  Long,  7  Gill  &  Johns,  407.  Jockto» 
V.  Cooert,  5  Wend.  139.    PtUier  v.  Collino,  3  Wend.  459.) 
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London,  had  been  in  the  habit  of  selling  goods  to*  A,  resident 
in  the  country,  and  in  pursuance  of  a  parol  order  from  //.,  sent 
goods  to  a  wharfinger,  to  be  forwarded  in  the  usual  manner; 
the  ship  containing  the  goods  having  been  lost;  the  court  held, 
that  the  acceptance  not  being  by  the  vendee  himself,  was  not 
sufficient.  Abbott,  C.  J.,  having  referred  to  the  preceding  case, 
observed,  ^  that  there  could  be  no  actual  acceptance,  so  long 
as  the  buyer  continued  to  have  a  right  to  object,  either  to  the 
quantum  or  quality  of  the  goods.'** 

So  where  goods  were  bought  abroad,  and  there  delivered  on 
board  a  ship  chartered  by  the  vendee;  held,  not  a  sufficient 
acceptance.**  So  where  the  purchaser  appointed  the  mode  in 
which  the  goods  should  be  conveyed,  and  directed  a  third  per- 
son in  whose  possession  the  goods  were  to  see  them  delivered 
and  measured.®  So  where  A.  agreed  to  purchase  a  horse  from 
J?.,  for  ready  money,  and  to  take  him  within  a  time  agreed 
upon,  and  about  the  expiration  of  that  time,  «/7.  rode  the  horse 
and  gave  directions  as  to  its  treatment,  &c.,  but  requested  that 
it  might  remain  in  i9.'s  possession  for  a  further  time,  at  the 
expiration  of  which  he  promised  to  fetch  it  away,  and  pay  the 
price;  the  horse  died  before  A.  paid  the  price  or  took  him 
away;  *held,  not  to  amount  to  an  acceptance,  for  B.  never  *1056 
parted  with  the  possession  or  control;  at  all  events  he  had  a 
lien  for  the  price.^  But  where  the  defendant  bought  two  horses 
from  the  plaintiff,  a  livery  stable  keeper,  and  desired  to  keep 
them  at  Uvery  for  him,  whereupon  the  plaintiff  removed  them 
out  of  his  sale  stable  into  another  stable;  held,  that  the  plain- 
tiff by  assenting  to  the  defendant's  order,  and  changing  the 
stables  in  which  the  horses  had  been  kept,  had  relinquished  his 
lien  for  the  price,  and  that  he  held  the  horses  not  as  owner,  but 
as  any  other  livery  stable  keeper  might  have  done,  and  conse- 
quently, that  there  was  a  delivery  and  acceptance.® 

Where  goods  to  the  value  of  144/.  were  made  pursuant  to 
order,  but  continued,  by  the  desire  of  the  vendee,  upon  the 
preoiises  of  the  vendor,  excepting  a  part  to  the  value  of  2/.  10^. 
which  the  former  took  away;  held,  that  there  was  no  delivery 
and  acceptance  of  the  rest  of  the  goods  within  the  meaning  of 
the  statute.'' 

When  the  facts  and  intention  of  the  parties  are  ascertained,  ^ 

it  is  for  the  court  to  decide  whether,  in  law,  they  constitute  an 

»  Hanson  «.  Armitage,  5  B.  &  A.  557.  (7  Eng.  C.  L.  191.)  And  see  Rhode  v. 
Thwaites,  6  B.  &  C.  892,  (13  Eng.  C.  L.  206,)  'poti,  1058. 

*  Acebal  r.  Levy,  10  Bing.  376.     (25  Eng.  C.  L.  170.) 

*  Aatey  v.  Emery,  4  M.  &  S.  262.    See  Anderson  v.  Hodgson,  5  Price,  630. 

<  Tempest  v.  Fitzgerald,  3  B.  &  A.  680.  (5  Eng.  C.  L.  419.)  See  also  Carter  v. 
Toussaint,  5  B.  &  A.  855,  (7  Eng.  C.  L.  280,)  where,  by  the  vendee's  direction,  the 
horse  was  fired  and  sent  to  grass,  bat  entered  as  the  property  of  the  vendor. 

*  Elmore  v.  Stone,  1  Taunt.  458.  The  authority  of  this  decision  was  doubted  by 
Bayley,  J.,  in  Howe  «.  Palmer,^  B.  &  A.  324,  (5  Eng.  G.  L.  303,)  and  by  Best,  C. 
J.,  in  Proctor  o.  Jones,  2  C.  &  P.  534.     (12  En£.  C.  L.  248.) 

'  Thompson  v.  Maceroni,  4  D.  &  R.  619.    3  B.  &  Q.  1.    (10  Eng.  C.  L.  3.) 
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acceptaQce;but  when  those  are  disputed,  it  is  a  question  for 
the  jury  whether  there  has  been  a  delivery  and  acceptance  in 
point  of  fact.*  Where,  by  one  of  the  printed  conditions  in  a 
catalogue  of  a  sale  by  auction,  the  purchaser  was  to  pay  30/. 
per  cent,  upon  being  declared  the  highest  bidder,  and  the  resi- 
due before  the  goods  were  removed;  and  a  person  attended 
*1057  such  sale,  bid  for  a  lot,  and  having  been  declared  the  ^highest 
bidder,  the  article  was  immediately  delivered  to  him,  but  in  a 
few  minutes  afterwards  he  returned  it,  stating  that  he  had  been 
mistaken  in  the  price,  and  refused  to  take  it,  and  no  part  of  the 
price  for  which  it  was  knocked  down  having  jbeen  paid;  held, 
that  it  was  a  question  of  fact  for  the  jury,  whether  there  had 
been  such  a  delivery  by  the  seller  and  acceptance  of  the  article 
by  the  buyer,  as  would  take  the  case  out  of  the  statute,  so  as 
to  show  that  is  was  the  intention  of  both  parties  to  be  bound 
by  the  sale,  no  deposit  upon  the  price  havings  been  made  by 
the  vendee,  agreeably  to  one  of  the  printed  conditions  in  the 
catalogue.^  In  an  action  for  the  price  of  a  fire-engine  sold  by 
the  plaintiff  to  the  defendant,  the  defendant  pleaded  the  statute 
of  frauds,  and  the  plaintiff  replied,  that  the  defendant  had  ac- 
cepted the  goods.  It  appeared  that  the  defendant,  after  the 
sale  of  the  fire-engine  to  him  by  the  plaintiff,  had  taken  a  per- 
son to  look  at  it,  and  had  mentioned  who  were  likely  to  want 
to  buy  it,  and  that  to  another  person  the  defendant  said,  <<  I 
know  that  I  am  going  to  do  it,''  and  that  to  a  third  he  said, 
"  I  have  a  concern  in  the  engine}"  held,  that  it  was  for  the  jury 
to  consider  on. this  evidence  whether  the  defendant  had  treated 
the  fire-engine  as  his,  and  dealt  with  it  as  such,  for  that,  if  so, 
the  plaintiff  was  entitled  to  a  verdict.®  Where  the  plaintiff 
built  a  wagon  for  the  defendant,  and  the  latter  employed  a 
smith  to  affix  thereon  the  iron  work,  and  a  tilt  maker  to  put  on 
a  tilt,  the  wagon  remaining  in  the  possession  of  the  plaintiff; 
held,  not  to  amount  to  an  acceptance  of  the  wagon  by  the  de- 
fendant. "  But,"  said  Tindal,  C.  J., "  it  might  have  been  other- 
wise if  these  acts  had  been  done  after  the  wagon  was  com- 
pleted."^ 
MarUnflr  It  has  been  held,  that  the  marking  by  the  vendee  of  goods 
the  goods  in  the  shop  of  a  linendraper,®  and  the  cutting  by  the  vendee  of 


*  Where  in  an  action  for  goods  sold  and  delivered,  it  appeared  that  the  defendant, 
having  purchased  a  stack  ofnay  by  parol,  sold  part  of  it  to  a  third  person,  hy  whom  it 
was  taken  away,  without  the  consent  of  (he  vendor;  it  having  been-  left  to  the  jnry 
whether  there  had  been  an  acceptance  by  the  defendant,  they  found  a  verdict  for  the 
plaintiff.  On  a  motion  for  a  new  trial,  on  the  ground  that  the  judge  hAd  left  a  matter 
of  law  as  a  fact  for  the  jury,  the  court  said,  that  the  specific  finding  by  the  jury,  that 
there  was  an  acceptance,  put  an  end  to  the  question  of  law*  Chaplin  v,  Kogers,  1 
East,  192. 

»  Phillips  V.  Bistolli,  3  D.  &;  R.  822.    2  B.  &  C.  511 .    (9  Eng.  C.  L.  162.)    See 
Blenkinsop  «.  Clayton,?  Taunt,  597.    (2  Eng.  C.  L.  230.) 
<  Bains  «.  Jevans,  7  C.  &  P.  288.    (32  Eng.  C.  L^ 
'  Maberley  v.  Sheppard,  10  Bing.  99.    (25  Eog.  C.  L.  42.) 

*  Hodgson  V.  Le  Brett,  1  Camp.  233. 
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vine,  of  the  spills  by  which  it  was  tasted,*  amounted  to  an  ae-  by  the 
ceptance;  but  thecoutrary  has  been  held  in  a  more  recent  case,  ▼©ndee. 
where  the  defendant  went  into  the  shop  of  the  plaintiff  and  ceptMM^^* 
purchased  ^various  articles,  some  of  which  he  marked  with  a  wuhin  the 
pencil,  others  were  measured  in  his  presence,  and  others  he  as-  statate. 
sisted  to  cut  from  larger  bulks;  held,  that  there  was  no  accept-    *1058 
ance  of  the  goods,  to  take  the  case  out  of  the  ^statute.    <<  As 
long,"  said  Holroyd,  J.,  <'  as  the  vendor  preserves  his  control 
over  the  goods,  so  as  to  retain  his  lien,  he  prevents  the  vendee 
from  accepting  and  receiving  them  as  his  own,  within  the 
meaning  of  the  statute."^    Where  the  vendor  of  goods  deliv^ 
ered  to  the  vendee  a  delivery  order,  directed  to  the  warehouse- 
man in  whose  possession  the  goods  were;  it  was  held  to  con- 
stitute an  acceptance.*   But,  in  a  recent  case,  the  court  decided 
that  the  acceptance  of  a  delivery  order,  was  not  equivalent  to 
an  actual  acceptance,  until  the  person  who  had  possession  of 
the  goods  had  accepted  the  order  for  delivery,  and  thereby  as- 
sented to  hold  the  goods  as  the  agent  of  the  vendee.*" 

When  the  defendant  purchased  hops  by  sample,  and  the  Accept- 
bulk,  samples  and  invoice  were  sent  to  him  by  the  coach,  pur-  ance  of 
suant  to  the  contract,  but  he  returned  them  as  not  answering  8*><^«* 
the  samples  by  which  he  bought;  the  jury  found,  in  an  action 
for  the  price  of  the  hops,  that  the  samples  did  answ/sr  the  con- 
tract; held,  that  there  was  no  acceptance  of  the  goods  within 
the  statute.* 

An  acceptance  of  part  of  the  goods  is  a  sufficient  compliance  Accept- 
with  the  statute.    ^.  having  in  his  warehouse  a  quantity  of  anc«.of 
sugar,  in  bulk  more  than  sufficient  to  fill  twenty  hogsheads,  J*[^**  * 
agreed  to  sell  twenty  hogsheads  to  B.,  but  there  was  no  note  in 
writing  of  the  contract  sufficient  to  satisfy  the  statute  of  frauds; 
four  hogsheads  were  delivered  to  and  accepted  by  B,;  A.  filled 
up  and  appropriated  to  B,  sixteen  other  hogsheads,  and  in- 
formed him  they  were  ready,  and  desired  him  to  take  them 
away;  B.  said  he  would  take  them  away  as  soon  as  he  could; 
held,  that  the  appropriation  having  been  made  by  t^.,  and 
assented  to  by  J9.,  the  property  in  the  sixteen  hogsheads  thereby 
passed  to  the  latter,  and  that  their  value  might  be  recovered  by 
«^.  under  a  count  for  goods  bargained  and  sold.^    If  a  sample 

'  Anderson  0.  Scott,  id.  n.    See  Stoveld  0.  Huffhee,  14  East,  308. 
0  Baldey  v.  Parker,  2  B.  &  C.  37,  (9  Eng.  C.  L.  16,)  atOt^  1053.    See  also  Proctor 
9.  Jones,  2  C.  &  P.  532.     (12  Eng.  C.  L.  248.)  , 

*  Searle  v.  Keeyes,  2  Esp.  598. 

^  Bcntall  V.  Bam,  3  B.  &  C.  423.    (10  Eng.  C.  L.  138.) 

*  Johnson  0.  Dodgson,  2  Mees.  and  Wels.  653. 

' Rhode  V.  Thwaites,  6  B.  &  C.  388.  (13  Eng.  C.  L.  206.)  In  this  case  Bayley, 
J.,  said,  '*  where  a  man  sells  part  of  a  large  parcel  of.  goods,  and  it  is  in  his  optidn  to 
select  part  for  the  vendee;  as  soon  as  he  appropriates  part  for  the  benefit  of  the  vendee, 
the  property  in  the  thing  sold  pas»eB  to  the  vendee^  although  the  vendor  m  not  hound  to 
pari  with  the  poaaemon  until  he  iapaid  the  priced  Holroyd,  J.,  said,  **that  the  selec- 
tion made  by  the  plaintiff,  and  the  adoption  of  that  act  by  the  defendant,  rendered  the 
goods  the  property  of  the  latter,  nibjeet  to  the  vendor's  Ren  aa  to  the  price"  This  case 
was  decided  on  the  ground  that  it  was  an  acceptance  within  the  statute,  yet  see  ante^ 
1056,  n.  '. 
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Taking  a    *be  taken  as  part  of  ihe  commodity  purchased,  it  is  a  sufficient 
•^mple.     acceptance  within  the  meaning  of  the  statute;  but  if  it  be  de- 
livered as  a  specimen  of  the  quality  only,  and  be  not  consid- 
ered as  part  of  the  bulk  sold,  it  is  not  a  sufficient  acceptance.* 


SECTION  XVI. 

EARNEST. 

It  is  laid  down  in  Blackstone's  Commentaries,  that  if  any 
part  of  the  price  is  paid  down,  if  it  is  but  a  penny,  or  any  por- 
tion of  the  goods  is  delivered  by  way  oi  earnest j  it  is  binding.** 
Drawingr  To  constitute  a  payment  as  earnest,  or  part  payment,  within 
thecNdseof  the  statute,  there  must  be  an  an  actual  transfer  of  the  thing  or 
a  shiliiDff  money  agreed  to  be  so  given;  therefore,  where  the  vendee  drew 
?2^of  ^  ^^  ®^8®  ^^  *  shilling  across  the  palm  of  the  vendee's  hand, 
thehandis  &i^cl  afterwards  returned  the  shilling  to  his  own  pocket,  which 
not  ear-  in  the  North  of  England  is  called  "  striking  the  bargain,"  it  was 
nest.  held  not  sufficient  to  satisfy  the  statute.* 

The  delivery  of  a  bill  of  exchange  or  promissory  note  in  part 
payment  according  to  agreement,  would  clearly  be  sufficient, 
such  an  instrument  amounting  to  payment  till  dishonored. 


SECTION  XVII. 

NOTE  OR  MEMOBANSrM  IN  WRITING. 

No  particular  form  of  words  is  necessary  to  satisfy  this 

requisite;  the  statute  only  requires  written  evidence  of  the 

bargain.      The  memorandum  should,  however,  specify  the 

article  sold,  the  price,  if  any  be  agreed  upon,  and  the  names  of 

the  cx)ntracting  parties.*^ 

The  con-       Where  the  memorandum  was  in  these  words,  "  we  agree  to 

sideration  give  Mr.  E.  1 9</.  per  lb.  for  thirty  bales  of  cotton,  customary 

need  not    •allowance  cash,  3  per  cent.,  (signed  Matthews  and   I'tirv- 

pressed  in  *^^'/**  ^^  was  held  sufficient  within  the  meaning  of  the  statute 

the  note,    though  no  consideration  was  expressed  for  the  promise,  the 

•1060    court  considering  that  the  word  "  hargain,^^  used  in  the  17ih 

'  Cooper  9.  Elston,  7  T.  R.  14.    Hinde  v.  Whitehonse,  7  East,  558.    Ta]?eT  r. 
West,  Holt,  178.    (3  Eng.  C.  L.  66.) 
^  3  Bla.  Com.  447. 

•  Blenkinsop  r.  Clayton,  7  Tannt.  597.    (9  Eng.  C.  L.  230.) 
'  Chimpion  v.  Plnmer,  1  N.  R.  969. 
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see.  had  not  the  same  technical  signification  as  the  word 
^  agreement/'  in  the  4th.  ^  The  words  of  the  statute  are 
satisfied^"  said  Lord  Ellenborongh,  ^  if  there  were  some  note 
or  memorandum  in  writing,  of  the  bargain  signed  by  the  par- 
ties to  be  diarged  therewith;  and  this  was  a  memorandum  of 
the  bargain,  or  at  least  of  so  much  of  it  as  was  sufficient  to 
bind  the  parties  to  be  charged  therewith,  and  whose  signatures 
to  it  was  all  that  the  statute  required."* 

Where  the  traveller  of  the  plaintiff,  a  hop  merchant,  agreed  Memonu- 
with  the  defendant  for  the  sale  of  a  quantity  of  hops  by  sample  dnm  in 
and  the  defendant  wrote  in  his  book  the  following  memoran-  ^"**»g* 
dum;  ^  Sold  «/.  D.  (the  defendant)  twenty-seven  pockets  of 
hops  at  103^.,  the  bulk  to  answer  the  sample;  samples  and 
moneys  to  be  sent  per  Rockingham  coach,"  &c. ;  this  was  signed 
by  the  traveller  on  behalf  of  the  plaintiff;  held,  a  sufficient 
memorandum  in  writing  of  a  contract  within  the  statute  of 
frauds,  for  it  contained  all  the  terms  of  the  contract,  the  defend- 
ant's name  in  his  own  handwriting,  and  was  signed  by  the 
plaintiffs  through  their  agent.^ 

Where  in  an  action  for  the  price  of  horses,  the  memorandum  It  shoM 
of  the  bargain  did  not  state  the  price,  m  consequence  of  which  contain 
the  plaintiff  was  nonsuited;  on  a  motion  to  set  the  nonsuit  ^«P'i®^- 
aside,  the  court  said,  that  the  price  agreed  to  be  paid  consti- 
tuted a  material  part  of  the  bargain.    If  it  were  competent  to 
a  party  to  prove,  by  parol  evidence,  the  price  intended  to  be 
paid,  it  would  let  in  much  of  the  mischief  which  it  was  the 
object  of  the  statute  to  prevent.* 

But  as  the  statute  only  requires  a  note  or  memorandum  of  if  no  price 
the  bargain,  that  is,  of  the  terms  on  which  the  parties  contract,  be  stmn- 
a  memorandum  is  good,  though  no  mention  be  made  therein  of  J?*^  '^^« 
the  price;  provided  no  price  be  stipulated  for.     As  where  the  randnm*^ 
defendant  gave  an  order  to  build  a  new,  fashionable  and  hand-  need  not 
some  landaulet,  &C.;  it  was  held,  that  a  note  containing  the  mention  a 
terms  of  the  order  without  mentioning  the  price,  was  sufficient  P'i<^®« 
to  satisfy  the  provisions  of  9  Geo.  IV,  c.  14,  s.  7.    But  if  any 
specific  price  had  been  agreed  upon,  the  court  said,  that  the 
note  would  not  be  sufficient,  and  that  where  the  parties  were 
silent  as  to  price,  the  law  would  infer  that  they  intended  to  sell  - 
and  buy  at  a  reasonable  price.^ 

♦The  whole  of  the  terms  of  the  contract  need  not  be  com-    *1061 
prised  in  one  document;  it  is  sufficient  under  this  section,  as  Ifthetenn 
under  the  fourth,  if  the  terms  can  be  collected  from  several  of  ^^e  con- 
distinct  writings  containing  internal  references  to  one  another,  ^^^^sed 


*  Egerton  v.  Mathews,  6  East,  307.    But  the  consideration  appeared  in  this  meme- 
random  by  the  neoeaeary  inference. 

^  Johnson  v.  Dodgrgon,  3  Meea.  &  Wels.  653. 

c  Elmore  v.  Kinj^acote,  5  B.  &  C.  583.    (13  Eng.  C.  L.  327.)    A  mere  proposal  of 
sale,  or  purchase,  is  not  sufficient.    Prec.  Oh.  37. 

4  Hoadley  v.  Maclaine,  10  Bing.  487.     (35  Eng.  C.  L.  208.)    4  M.  &  Scott,  340. 
See  also  Acebal  v.  Levy,  10  Bing.  384.    (35  Eng.  C.  L.  170.)    4  M.  &  Scott,  217. 
Vol.  II.— 19 
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in  several      Thus,  an  order  for  goods  signed  by  the  vendor  in  a  book  of 

distinct     the  vendee  may  be  connected  with  a  letter  of  the  vendee  to  his 

!^*f{|P»    agent  mentioning  the  name  of  the  vendor,  and  with  a  letter  of 

sufficient  ^®  vendor  to  the  vendee  claiming  the  performance  of  the  order 

to  constitute  a  complete  contract*    So,  a  bill  of  parcels  in 

which  the  vendor's  name  is  printed,  may  be  connected  with  a 

subsequent  letter  from  the  vendor  to  the  vendee.^ 

Where  the  purchaser  of  flour  gave  a  notice  in  writing  to  the 
seller,  who  had  delivered  part  of  it,  that  it  was  of  a  bad  quality 
and  unsaleable,  and  required  him  to  take  it  away,  and  in  which 
notice  the  quantity,  quality,  price,  and  time  of  delivery  were 
stated;  and  the  attorney  for  the  vendor  answered  the  notice, 
stating  that  the  latter  had  performed  his  contract  as  far  as  it 
had  gone,  and  was  ready  to  complete  the  remainder;  held,  that 
these  two  documents  were  a  sufficient  memorandum  or  note  in 
writing  of  the  contract,  to  satisfy  the  terms  of  the  statute.* 

So,  where  goods  were  sold  by  auction  to  an  agent,  and  the 
auctioneer  wrote  the  initials  of  the  agent's  name,  together  with 
the  prices  opposite  the  lots  purchased  by  him,  on  the  printed 
catalogue,  and  the  principal  afterwards  in  a  letter  to  the  agent 
recognised  the  purchase;  held,  that  the  entry  in  the  catalogue 
and  the  letter,  coupled  together,  were  a  sufficient  memorandum 
of  the  contract  within  the  statute.^ 

But  where  there  was  a  defective  memorandum  of  the  bar- 
gain, and  the  vendee  wrote  a  letter  recognising  the  order,  but  at 
•  the  same  time  insisting  that  the  terms  of  it  had  not  been  per- 
formed, inasmuch  as  the  goods  had  not  been  delivered  in  time 
held^  not  sufficient  to  supply  the  defects  of  the  memorandum.^ 
S6,  where  the  letter  stated  that  the  goods  had  not  arrived,  and 
that  if  they  did  not  arrive  in  a  few  days,  the  defendant,  (the 
*1062  vendee,)  *must  get  them  elsewhere/  Letters  offering  and 
accepting  a  price,  do  not  constitute  an  agreement  executed  in 
writing  within  the  statute.e^ 

Where,  at  a  public  auction,  the  conditions  of  sale  were  read 
by  the  auctioneer  before  the  biddings  commenced,  but  the 
printed  catalogue  did  not  refer  to  the  conditions,  nor  were  they 
attached  to  it,  and  the  agent  of  the  defendant  was  declared  the 
highest  bidder  for  a  lot,  and  the  auctioneer  put  down  the  price 
100  guineas,  and  the  name  of  the  agent  opposite  the  lot  in  the 
sale  catalogue;  held,  that  this  was  not  a  sufficient  memorandum 
in  writing  of  the  bargain  to  satisfy  the  statute;  but  if  the  con- 
ditions of  sale  had  been  annexed  to  the  catalogue,  the  putting 


*  Allen  V,  Bennett,  3  Taunt.  169.  ^  Saunderson  v,  Jackson,  2  B.  &  P.  338.  j 
«  Jackson  v.  Lowe,  7  Moore,  S19.    S.  C.  1  Bing.  9.    (8  £ng.  C.  L.  222.) 

«*  Phillimore  v.  Barry,  1  Camp.  513,  ante,  1048. 

•  Cooper  p.  Smith,  15  East,  103.    See  Smith  v.  Surman,  9  B.  &  C.  561.    (17  Eng. 
C.  L.  443.     ante^  1040. 

'  Richards  v.  Porter,  6  B.  &  C.  4.37.    (13  Eng.  C.  L.  229.) 
t  Popham  V,  Ejre,  Loffl.  786. 
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down  the  agent's  name  would  hare  been  sufficient  to  bind  his 
pnncipaL*(l) 


SECTION  XVIII. 

AOBNT. 


Thb  statute  requires  that  the  note  or  memorandum  should  Who  is  aii 


be  ^  made  or  signed  by  the  parties  to  be  charged  therewith,  or  ^t^} 

statute. 


their  agents  thereunto  lawfully  authorised.""     It  has  been  "^^^^  ^^ 


establ^hed  by  several  decisions  that  an  auctioneer  is  agent  for 
both  parties;  and  if  he  writes  the  name  of  the  vendee  in  the 
catalogue  it  will  satisfy  the  statute  provided  the  conditions  of 
sale  be  annexed  to  the  catalogue,  or  referred  to  thereby.^ 

The  agent  contemplated  by  the  statute,  who  may  bind  a  de- 
fendant by  his  signature  to  the  memorandum  of  a  bargain, 
must  be  a  third  person,  and  not  the  other  contracting  party.® 
Where,  therefore,  an  auctioneer  wrote  the  name  of  the  defend* 
ant  in  his  book  opposite  to  a  lot  purchased;  held,  in  an  action 
brought  in  the  name  of  the  auctioneer,  that  such  entry  was  not 
sufficient  to  take  the  case  out  of  the  statute.** 

*But  where  an  auctioneer's  clerk  attended  the  sale,  and  as  *1063 
each  lot  was  knocked  down  named  the  purchaser  aloud,  and 
on  a  sign  of  assent  from  him  entered  his  name  in  a  book;  it 
was  held,  in  an  action  by  the  auctioneer,  to  be  a  memorandum 
by  an  agent  lawfully  authorised;  for  the  clerk  was  not  identi- 
fied with  the  auctioneer,  (who  sued,)  and  in  writing  down  the 
name  he  was  impliedly  authorised  by  the  vendee  to  act  as  his 
agent.*^ 

If  an  agent  without  authority  make  a  contract  in  writing  for 
the  purchase  of  goods  by  his  principal,  who  subsequently  rati- 
fies the  contract,  such  ratification  will  render  a  note  or  me- 
morandum of  the  sale,  signed  by  the  agent,  sufficient  under  the 
statute.' 

>  Kenworthj  e.  Schofield,  2  B.  &  C.  945.  (9  Eng.  C.  L.  386.)  4  D.  &  R.  556. 
Hinde  v.  Whitehoase,  7  East,  558. 

*  Kenworthy  v,  Schofield,  supra.    Phillimore  v,  Bany,  anie^  1061. 
«  Wright  V.  Dannah,  2  Camp.  303.    See  anU^  1050. 

'  Farebrother  o.  SimmoDS,  5  B.  &  A.  333.  (7  Eng.  C.  L.  130.)  Rayner  r.  Lin- 
thorne,  2  C.  &  P.  124.     (12  Eng.  C.  L.  55.) 

•  Bird  V,  Boulter,  4  B.  &  Ad.  443.  (24  Eng.  C.  L.  97.)  1  N.  &  M.  313.  But 
where  an  auctioneer's  clerk  signed  the  contract,  witness  T.  N.,  without  more,  it  was 
held  not  to  be  a  signing  by  an  agent  of  the  party.  Gosbell  v.  Archer,  3  Ad.  &  £1). 
500.     (29  Eng.  C.  L.  159.)     1  H.  &  W.  31.    4  N.  &  M.  485,  ante,  1048. 

'  Maclean  v.  Dunn,  4  Bing.  722.    (15  Eng.  C.  L.  129.)     1  M.  &  P.  761. 

(1)  (A  momorandom  kept  by  a  ckTk  of  an  auclinncGf  of  the  articles  Bold  and  the  pricci^. 
bid  for  them,  is  a  sufiicient  note  in  writing  to  bind  the  vendee.    Fro§i  v.  i/i//,  3  Wend.  386.) 
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A  broker       A  broker^  also,  is  the  agent  of  both  parties.    It  is  the  duty  of 
is  tile        a  broker  to  enter  in  a  book,  kept  by  him,  a  memorandum  of 
boti^uar-   ^^®  terms  of  any  contract  which  he  effects,  and  the  names  of 
il^,  '^  '   the  parties.    The  broker's  signature  to  such  entry  is  sufficient 
to  satisfy  the  statute^  for  he  is  in  law  the  agent  of  both  par- 
ties.*   The  bought  and  sold  notes  delivered  to  the  parties  con- 
stitute the  contract  between  them,  and  not  the  entry  made  by 
the  broker  in  his  book.**    Where  a  broker  made  an  entry  of  a 
contract  in  his  book,  which  he  omitted  to  sign,  and  sent  to  the 
respective  parties  bought  and  sold  notes  copied  from  the  book 
and  signed  by  him;  it  was  held  a  sufficient  memorandum  of 
the  bargain  to  satisfy  the  statute.^ 

But  if  the  bought  and  sold  notes  sent  to  the  respective  par- 
•1064    ties  be  imperfect,  or  if  there  be  a  variance  between  them,  "they 
will  not  constitute  a  valid  contract,''  nor  cam  they  be  corrected 
by  the  entry  made  in  the  broker's  book.^(l) 

Where  ^.  agreed  to  buy,  and  B.  to  sell  a  quantity  of  "  St. 
Petersburgh  clean  hemp,"  at  a  certain  price,  through  the  me- 
dium of  a  broker,  who  acted  as  agent  for  both  parties;  the  bro- 
ker delivered  a  bought  note  to  ^.,  in  which  by  mistake  he  in- 
serted <^  Riga  Rhine  hemp,"  instead  of  St.  Petersburgh  clean 
hemp,"  and  then  delivered  a  sale  note  to  £.,  stated  correctly 
according  to  the  original  contract;  held,  that  the  variance  be- 
tween the  two  notes  was  fatal,  and  therefore  that  B,  could  not 
recover  in  an  action  against  Ji.  for  not  completing  the  con- 
tract' So,  where  a  broker  employed  to  effect  a  sale  of  goods 
for  his  principal,  made  a  verbal  contract  with  the  vendee,  and 
after  entering  it  into  his  own  book  without  signing  it,  delivered 
a  bought  and  sold  note  to  the  vendor  and  vendee  respectively, 
each  paper  differing  in  its  items;  held,  that  there  was  no  me- 
morandum in  writing  of  the  contract  to  bind  either.i^ 

In  an  action  by  the  vendee  on  a  contract  made  through  a 

*  Heyman  v.  Neale,  3  Camp.  337. 

^  Per  Lord  Denman,  C.  J.,  in  Hawes  v.  Forster,  1  M.  &  Rob.  368.  In  Grant  v. 
Fletfther,  it^ra^  Abbott,  C.  J.,  said,  that  the  entry  in  the  broker's  book  was,  properly 
speakinff,  the  original;  but  in  Thornton  v.  Meux,  infra^  he  eaid,  since  that  he  had 
clianged  his  opinion,  and  held,  together  with  the  rest  of  the  court,  in  Goom  o.  Aflalo, 
tf^^ro,  that  the  copies  delivered  to  the  parties  were  the  proper  evidence. 

e  Goom  V.  Aflalo,  6  B.  &  C.  117.  (13  Eng.  C.  L.  116.)  Chapman  v.  Partridge, 
'5  Esp.  256.    Rucker  v,  Cammyor,  1  Esp.  106. 

'  Grant  o.  Fletcher,  5  B.  &  C.  436.  (11  Enff.  C.  L.  265.)  Thornton  v,  Kempster, 
poti»  *'  If  the  broker  delivers  a  different  note  of  the  contract  to  each  party  contracting, 
there  is  no  valid  contract.  There  is,  I  believe,  a  case  which  states  the  entry  in  the 
broker's  book  to  be  the  original  contract,  but  it  has  since  been  contradicted.  Each  is 
bound  by  the  note  which  the  broker  delivers,  and  if  different  notes  are  given  to  the 
parties,  neither  can  understand  the  other."  Per  Gibbs,  C.  J.,  in  Gumming  o.  Roe- 
buck, Holt,  172.     (3  Enff.C.  L.  64.) 

•  Thornton  v.  Meux,  M.  &  M.  43.     (22  Enff.  C.  L.  243.) 

'Thornton  p.  Kempster,  1  Marsh.  355.    5  Taunt.  786.    (1  Eng  C.  L.  265.)    And 
see  Powell  v.  Divett,  15  East,  29. 
K  Grant  v.  Fletcher,  8  D.  &  R.  59.    5  B.  &  C.  436.    (11  Eng.  C.  L.  365.) 

(])  {Peltier  v.  CoOIm,  3  Wend.  459.) 
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brokOT,  it  is  gaffident  for  the  vendee  to  prodace  the  bonght 
note,  banded  to  him  by  the  broker,  and  to  show  the  employ- 
ment of  the  latter  by  the  vendor.  If  the  sold  note  vary  from 
the  bought  note,  it  lies  on  the  vendee  to  prove  that  variance 
by  producing  the  sold  note«* 

But  where  a  broker  delivered  to  the  vendor  bought  and  sold 
notes  written  on  one  sheet  of  paper,  and  the  day  for  payment 
was  inserted  at  the  end  of  the  bought  note  only,  but  in  those 
made  out  for  the  purchasers,  the  diay  was  inserted  at  the  end 
of  the  bought  as  well  as  of  the  sold  note;  held,  that  as  the  bought 
*and  sold  notes  delivered  to  the  vendor  Were  both  written  on  *1065 
one  sheet  of  paper,  the  whole  must  be  considered  as  forming 
one  contract;  and  consequently  that  there  was  no  variance.^ 

A  broker  cannot,  without  the  assent  of  his  principal,  delegate 
his  authority.  Where  Ji,  having  goods  to  sell,  employed  a 
broker  for  the  purpose,  and  B.  being  desirous  of  purchasing 
them,  authorised  the  broker's  salesman  to  offer  a  certain  price, 
who  in  consequence  brought  the  parties  together,  and  who 
having  concluded  the  contract,  in  the  absence  of  the  salesman, 
dictatai  to  him  the  terms  of  it;  of  which  he  made  an  entry  in 
his  master's  book,  but  did  not  sign  it,  and  afterwards  commu- 
nicated the  circumstances  to  the  broker,  who  directed  a  clerk 
to  enter  and  sign  the  contract  in  his  book,  and  sent  a  sale  note, 
signed  by  himself,  to  A.y  but  no  bought  note  was  sent  to  J3.; 
held,  that  there  was  no  note  or  meihorandum  in  writing  signed 
by  an  agent  duly  authorised,  to  satisfy  the  statute/ 


SECTION  XIX. 

PIJ5ADI9GS. 

In  declaring  upon  a  contract  within  this  Htatute,  it  is  not  ne- 
cessary to  allege  that  it  is  in  writing;  for  where  an  act  makes 
writing  necessary  to  a  matter  where  it  was  not  so  at  conunon 
law,  it  is  not  necessary  to  state  in  the  declaration  that  it  was  in 
writing,  though  it  must  be  proved  to  have  been  so;  but  in 
pleading  it  is  said  to  be  otherwise,  for  if  the  defendant  plead  in 
bar,  any  agreement  which  is  required  by  the  statute  to  be  in 
writing,  as  that  another  person,  for  a  good  consideration,  pro- 
mised to  be  answerable  to  the  plaintiff  for  the  debt,  he  must 
state  *the  promise  to  be  in  writing,  so  that  it  may  appear  to  be 
a  contract  which  the  plaintiff  can  enforce/ 

*  Hawes  v.  Forster,  1  M.  &  Rob.  368. 

»  M'Clean  v.  Dunn,  4  Bing.  733,  (15  En;.  C.  L.  139,)  andt^  1063. 

«  Heniwroon  o.  BarneweU,  1  Y.  &  J.  387.    See  M'Clean  v.  Dnnn,  anU^  1063. 

4  1  Saimd.  311.  6.  U.  376,  n.  1.  8. 
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Where  defendant,  in  assmnpsit,  pleaded  that  the  contract  de- 
clared upon  was  a  guarantee  for  the  debt  of  another,  and  that 
*1066  *D0  memorandum  thereof,  stating  the  consideration,  was,  or  is 
in  writing  signed  by  the  defendant  or  any  person  authorised 
by  him;  it  was  held,  that  the  plaintiff  might  reply,  that  a  me- 
morandum of  agreemrat  in  writing,  stating  the  consideration^ 
was  signed  by  defendant,  without  setting  out  such  memoran- 
dum in  the  replication/  Formerly  the  statute  might  be  taken 
advantage  of  under  the  general  issue,  but  since  the  new  rules 
it  must  be  specially  pleaded.^ 

>  Wakeman  o.  Satton,  3  Adol.  &  Ellis,  78.  (S9  Engr.  G.  L.  39.)  4  Nev.  &  M. 
lU.  SeealsoLillyo.  Hevitt,  11  Priee,494.  Lysaghto.  Walker,  6  BlighN.  S.  1. 
In  Lowe  v.  Eldred,  1  C.  &  M.  239,  the  coatraiy  was  decided,  but  that  case  may  be 
considert^d  ae  overruled. 

i>  See  Hawes  v,  Armstrongr  1  Bing.  N.  C.  761.  (27  Eng.  C.  L.  565.)  1  Hodges, 
179.    Andrews  t.  Smith,  3  C.  M.  &  R.  637.    1  Gale,  335.    1  Ch.  PL  909. 
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SECTION  I. 

FRAUDULENT  MISREPRESENTATION  RESPECTING  THE  CHARAC- 
TER OR  CREDIT  OF  ANOTHER. 

If  a  person  makes  a  fraudulent  misrepresentation  to  another  ' 
of  any  matter  that  is  inquired  of  him,  in  consequence  of  which 
such  other  person  is  induced  to  do  some  act,  whereby  he  sus-  j 
tains  an  injury,  an  action  on  the  case,  in  the  nature  of  deceit,  ', 
will  lie  at  the  suit  of  the  party  injured,  against  the  person  | 
making  the  fraudulent  misrepresentation.(l) 

To  sustain  such  an  action,  it  must  appeat  that  the  defendant  To  sustain 
knew  that  the  representation  which  he  made  was  false,'  and  t{ji«  action 
that  the  plaintiff  had  acted  on  the  faith  of  such  representa-  J^^t  ^®^\ 
tioiL(2)     If  therefore  it  should  appear,  that  the  plaintiff  was  i^e  aware 
aware  of  the  falsity  of  the  representation,  or  even  that  he  had  that  his  re- 
the  means  of  detecting  it,  and  ascertaining  the  truth,  and  ne-  preeenta- 
glected  to  do  so;  or  that  he  placed  a  blind  or  wilful  confidence  Jf?*^  ^"^** 
in  a  representation  which  was  not  calculated  to  impose  on  a 
man  of  ordinary  prudence  and  circumspection,  the  law  will 
afford  him  no  relief,  even  though  he  was  deceived;  for  it  is  a 
general  rule  relating  to  all  actions  for  torts,  and  peculiarly  ap- 
plicable to  'actions  for  deceit,  that  however  culpable  the  con-    *I068 
duct  of  the  individual  may  have  been,  the  law  will  not  lend  its 
aid  to  any  man  whom  the  exercise  of  ordinary  vigilance  or 
discretion  would  have  protected  from  injury,  in  accordance 
with  the  maxim  vigilantibus  non  dor mieniibus  Jura  sub- 
veniuni. 

The  first  case  on  this  subject  is  Pasley  v.  Freeman,  which 
was  an  action  by  the  plaintiffs  against  the  defendants  for  fraudu- 

•  The  representation  mnst  also  be  in  writinff.  See  9  G.  IV,  c.  14,  s.  6,  poat,  1074. 
On  this  subject,  Martin's  Treatise  on  Lord  l^nterden's  Act  may  be  consulted  with 
great  advantage. 

(1)  (Benton  v.  Pratt^  d  Wend.  3S5.     Weekt  t.  BvrfM,  7  VeriT.o  it,  67.    A  refMremntation 
that  a  note  is  good  is  eqaivalent  to  repreflenting  thot  the  malcer  w  respomible.    Ibid*) 
(3)  {Can  ▼.  Boughion,  11  Wend.  106.    WiUiamM  ▼.  Wood,  14  Wend.  126.) 
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'     lently  misrepresenting  to  ;them  the  solvency  of  one  Falch,  to 
\    whom  they  afterwards  sold  goods,  and  who  turned  out  to  be 
•    insolvent    The  plaintiffs  had  a  verdict  on  the  third  count, 
which  in  substance  stated  that  the  defendant,  knowing  to  the 
contrary,  fraudulently  represented  to  the  plaintiffs  that  Falch 
was  a  person  safely  to  be  trusted;  that  in  consequence  of  such 
representation,  and  believing  it  to  be  true,  the  plaintiffs  sold 
goods  on  credit  to  Falch,  and  by  reason  of  his  inability  to  pay 
for  them,  were  likely  to  lose  their  price.    On  a  motion  in  arrest 
of  judgment,  the  court,  (Lord  Kenyon,  C.  J.,  Ashhurst  and  Bul- 
ler,  Js.,)  Grose,  J.  dissentiente,  were  of  opinion,  that  upon  ge- 
neral principles,  where  the  act  of  one  man  was  the  immediate 
cause  of  loss  of  property  to  another,  the  law  conferred  on  the 
other  a  right  of  action,  unless  the  act  committed  could  be  justi- 
fied or  excused,  and.  that  here  the  fraudulent  misrepresentation 
of  the  defendant,  for  which  there  could  be  no  possible  justifica- 
tion or  excuse,  had  occasioned  to  the  plaintiffs  the  loss  of  their 
I  goods,  and  consequently  that  the  third  count,  which  in  sub- 
!  stance  stated  these  facts,  was  good.* 
It  is  not  I      It  is  not  necessary,  in  order  to  sustain  this  action,  that  the 
necessarTt  defendant  should  derive  any  advantage  from  the  false  repre- 
DHMentJ  mentation,  or  that  he  should  have  colluded  with  the  person  who 
2^,1       ;  did  derive  the  advantage.**    Nor  is  it  necessary  that  he  should 
should  be  make  the  representation  with  an  intention  to  c/e/raticf,  though 
mftde      j  it  was  formerly  held  otherwise.®    ^'It  is  sufficient  that  he  knew 
through  j  ijj^^  ijjQ  representation  was  false;  for  it  is  a  fraud  in  *law  if  a 
motive.    ^  pa^  makes  representations  which  he  knows  to  be  false,  and 
*I069  !  ^^  ^juiy  ensues;  although  the  motives  from  which  the  re- 
presentations proceeded  may  not  have  been  bad,  the  party 
who  makes  such  representations  is  responsible  for  the  conse- 
.  quences."*" 

j     Therefore  where  a  bill  was  preiented  for  acceptance  at  the 

I  office  of  the  drawee,  in  his  absence,  and  t^.,  who  resided  in 

"  I  the  same  house  with  the  drawee,  being  assived  by  one  of  the 

■  Pasley  «.  Freeman,  T.  R.  51.  **  I^confess  myself  still  unable  to  comprehend  the 
ground  on  which  the  case  of  Pasley  v.  Freeman  was  decided.*'  Per  Groae,  J.,  in 
Haycraft «.  Creasy,  9  East,  104. 

*  Aahlin  o.  White,  Holt.  387.  ScoU  v.  Lara,  Peake,  9S6.  See  Ames  «.  Milward, 
8  Taunt.  637.    (4  Eng.  C.  L.  234.)    3  Moore,  713.    Tapp  v.  Lee,  3  B.  &  P.  367. 

4  Per  Tindal,  C.  J.,  in  Foster  «.  Charles,  7  J^inff.  105.  (20  Eng.  C.  L.  64.)  This 
was  an  action  against  the  defendant  for  recommending  an  agent  to  the  plaintiff,  with 
a  Itnowledge  that  his  representation  of  the  character  of  the  agent  was  false.  The 
jury-retnmed  a  Terdict  for  the  plaintiff,  with  a  statement,  that  they  considered  that 
there  was  no  fraudulent  intention  on  the  part  of  the  defendant,  thoueh  that  which  he 
had  done  was  a  fraud  in  law.  The  court  refused  to  enter  a  verdict  tor  the  defendant 
on  this  finding.  In  Corbett «.  Brown,  1  M.  &  Rob.  110.  8  Bing.  35.  (21  Eng.  C. 
L.  211.)  5  C.  &  P.  363,  (24  Eng.  C.  L.  362,)  the  same  learned  judffis  observed, 
**  that  whether  or  no  there  were  any  motive  or  intention  to  defraud,  the  fdse  assertion 
of  a  fact  which  the  defendant  knew  to  be  untrue  amounts  to  a  fraud  in  law,  and  all 
tfie  damages  which  fairly  and  necessarily  follow  from  the  misrepresentation  may  be 
TBOovered/' 


SSC*  I.]   yH^UDVLSHT  HaSSSYBBSBITTATtOtr  OV  AKOTHER*  10G9 

payees  that  the  bill  was  perfeetly  regular,  was  induced  to  write 
on  the  bill  an  acceptance,  as  by  the  procuration  of  the  drawee, 
believing  that  the  acceptance  woutd  be  sanctioned,  aqd  the 
bill  paid  by  the  latter;  the  bill  was  dishonored  when  due,  and 
the  indorsee  brought  an  action  against  the  drawee,  and  on  proof  I 
of  the  above  hctBj  was  nonsuited.    The  indorsee  then  sued  «^.  i 
for  falsely,  fraudulently,  and  deceitfully  representing  that  he  i 
was  authorised  to  accept  by  procuration,  and  at  the  trial  the 
jury  negatived  all  firaud  in  fact;  held,  notwithstanding,  that  t/f. 
was  liable.    Lord  Tenterden,  C.  J.,  in  delivering  the  judgment 
of  the  court,  observed  that  the  principle  of  the  cases  of  Foster  ', 
9.  Charles,  and  Corbett  v.  Brown,*  was  well  founded,  and  ap^*-  \ 
plied  to  the  present    In  those  cases  the  representation  was   ' 
made  immediaUly  to  the  plaintiff,  and  was  intended  by  the 
defendant  to  induce  the  plaintiff  to  do  the  act  whidi  caused    \ 
the  damage.  Here  the  representation  was  made  to  all  to  whom    - 
the  bill  might  be  offered  in  the  course  of  circulation,  and  was 
in  feet  intended  to  be  made  to  a//,  and  the  plaintiff  was  one  of  \- 
those.  '  And  the  defendant  must  be  taken  to  have  intended 
that  all  such  persons  should  *give  credit  to  the  acceptance,  and    *1070 
thereby  act  on  the  faith  of  that  representation,  because  that,  in 
the  ordinary  course  of  business,  was  its  natural  and  necessary 
result.    When  the  defendant  wrote  the  acceptance,  and  there-    \^ 
by  in  substance  represented  that  he  had  audiority  from  the 
drawee  to  make  it,  he  knew  that  he  had  no  such  authority. 
The  representation,  therefore,  was  untrue  to  his  knowledge.       ^ 
The  defendant  no  doubt  believed  that  the  acceptance  would 
be  ratified  and  the  bill  paid  when  due,  and  if  he  had  done  no    \ 
more  than  make  a  statement  of  that  belief,  according  to  the 
strict  truth,  by  a  memorandum  appended  to  the  bill,  he  would  \ 
have  been  blameless.    But  then  the  bill  would  never  have  cir-  { 
culated  as  an  accepted  bill,  and  it  was  only  in  consequence  of. 
the  false  statement  of  the  defendant,  that  he  actually  had  au-*' 
thority  to  accept,  that  the  bill  gained  its  credit,  and  the  plain**, 
tiff  sustained  a  loss.    For  these  reasons  the  verdict  should  bo  * 
for  the  plaintiff.^ 

Where  a  sheriff,  upon  the  representation  of  a  judgment  The  de- 
creditor,  took  in  execution  certain  goods  as  belonging  to  the  J®°4*?* 
defendant,  (the  debtor,)  and  a  third  party,  to  whom  the  goods  ^^  "' 
really  belonged,  recovered  their  value  in  an  action  against  the  thoa^hhis 
sheriff;  it  was  held,  in  the  House  of  Lords,  upon  error  from  represent* 
Ireland,  that  the  sheriff  might  maintain  an  action  on  the  case  ation  was 
against  the  judgment  creditor  for  his  false  representation,  though  ^^^  ™^^® 
it  was  not  made  fraudulently  or  falsely.    Lord  Wynford  in  j^'Jiy  or  * 
delivering  judgment  said,  <<  that  a  false  assertion  made  by  a  falsely, 
party  for  his  own  benefit,  of  a  fact  not  known  to  be  tiue,  gave 

*  Supra, 

k  Polhill  V.  Walter,  3  B.  &  Ad.  114,  (83  £ng.  C.  L.  38,)  recognised  in  Freeman  v. 
Baker,  5  B.  A&  Ad.  797.    (87  Eng.  C.  L.  194!) 
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I    a  ground  of  action^  if  it  induced  another  party  to  take  a  step  to 
I    bis  prejudice."* 

It  is  not  necessary,  in  order  to  sustain  this  action,  that  the 
misrepresentation  should  amount  to  a  positive  assertion  con* 
trary  to  the  truth;  any  communication  which  naturally  im- 
presses the  plaintiff's  mind  with  a  mistaken  belief,  will  be 
sufficient.(l) 
1071 '      *Wher6  the  defendant  having  had  a  credit  lodged  with  him 
by  a  foreign  house,  iu  favor  of  one  W.  T,y  to  a  certain  amount, 
upon  an  express  stipulation  that  W.  T.  should  previously  lodge 
in  his  hands  goods  to  treble  the  amount;  and  being  applied  to 
by  the  plaintifGs  for  information  respecting  the  responsibility  of 
tV.  T.J  answered  that  he  knew  nothing  of  iV.  T.  himself  but 
what  he  had  learned  from  his  correspondent;  but  that  he  had 
a  credit  lodged  with  him  for  so  much,  by  a  respectable  house 
at  //.  which  he  held  at  JV,  7Vs  disposal,  (omitting  the  con- 
dition,) and  that  upon  a  view  of  all  the  circumstances  which 
had  come  to  his  (the  defendant's)  knowledge,  the  plaintiff's 
might  execute  W.  T^.'s  order  with  safety;  (viz.  an  order  for 
the  sale  and  delivery  of  goods  on  credit.)    In  an  action  on  the 
case  to  recover  damages  incurred  by  the  plaintiffs  in  conse* 
quence  of  having  trusted  W.  T.  on  this  representation;  held^ 
that  there  was  a  material  suppression  of  the  truth,  andBvidence 
sufficient  for  the  jury  to  find  fraud,  although  the  defendant 
had  no  immediate  interest  in  making  the  false  representation, 
and  though  at  the  time  when  it  was  made,  he  added,  that  he 
gave  the  advice  without  prejudice  to  himself.^    But  where  the 
defendant,  on  being  asked  respecting  the  character  and  credit 
of  another,  said  that  he  had  been  paid  a  debt  due  to  himself 
from  such  person,  and  that  he  was  ready  to  give  him  credit  for 
any  thing  that  he  wanted,  in  consequence  of  which  the  plaintiff 
gave  him  credit;  held,  that  an  action  for  false  misrepresenta- 
tion, would  not  lie  against  the  defendant,  though  he  knew  that 
the  other  bad  before  that  time  been  discharged  under  the  in- 
solvent act,  and  did  not  mention  it  to  the  plaintiff.* 
If  the  de-       if^  however,  the  defendant  at  the  time  of  making  the  repre- 
WievM     ^^^^^^^  believed  what  he  states  to  be  true,  an  action  cannot 
the  repre-  ^  sustained  against  him.    As  where  the  defendant  was  asked 
aentation    by  a  tradesman  respecting  the  circumstances  of  a  Miss  Robert- 
whioh  he  son,  and  he  replied  "  you  may  credit  her  with  perfect  safety, 
"**^  ^    for  /  know  of  my  own  knowledge  that  she  has  been  left  a 
action  will  considerable  fortune  lately  by  her  mother,  and  that  she  is  in 
not  lie.      daily  expectation  of  a  much  greater  at  the  death  of  her  grand- 

•  Humphreys  «.  Pratt,  6  Bligh  N.  S.  154.  This  case  came  before  the  court  on  a 
motion  in  arrest  of  judgment,  on  the  p'oond  that  the  declaration  contained  no  ayer« 
ment  of  fraud  or  knowledge  of  its  falsehood.  See- Adamson  v,  Jarvis,  4  Bing.  66.  (13 
Bag.  G.  L.  343.) 

^  Kyre  v.  Dnnsford,  1  East  318. 

c  Gainsford  v,  Blackford,  6  Price,  86.    7  Id.  544. 

(I)  {AlUn  T.  AddingtoH,  7  Wend.  1.) 
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'father,  wbo  has  been  bedridden  for  a  considerable  time.  The 
defendant,  subsequently  made  various  other  assertions  to  the 
same  efiect,  and  goods  to  a  considerable  amount  were  supplied 
to  Miss  Robertson,  on  his  recommendation.  It  afterwards 
turned  out  that  Miss^  Robertson  was  a  swindler.  An  action 
having  been  brought  against  the  defendant  for  the  misrepre- 
sentation, the  court  (Lord  Kenyon,  C.  J.,  disaentienU)  held, 
that  as  he  believed  the  statement  which  he  made  to  be  true, 
(and  that  he  did  so  was  evident  from  his  having  lent  Miss  Ro* 
bertson  his  acceptance  to  the  amount  of  SOOO/.,)  the  action 
could  not  be  maintained  on  the  ground  that  fraud,  or  an  inten* 
tbn  to  deceive,  was  wanting;  and  as  to  the  assertion  respect- 
ing ^  his  own  knowledge,''  taking  lisecundam  suhjeciam  ma^ 
ierianiy  it  could  be  considered  to  be  no  more  that  the  assertion 
of  a  strong  belief,  founded  upon  what  appeared  to  him  to  be 
reasonable  and  certain  grounds.* 

If  •/?.  inquires  generally  of  B.  concerning  the  circumstances 
of  C,  Jl,  cannot  maintain  an  action  against  B^  for  a  deceitful 
representation  upon  this  subject,  if  C.  pays  A  for  the  goods 
which  it  was  in  contemplation  to  sell  when  the  representation 
was  made,  although  C  becomes  insolvent,  and  is  indebted  to 
Jl.  for  other  good^  subsequently  sold.    AUter,  if  ^,  had  in-' 
quired  of  B.  whether  C.  was  worthy  tot  be  trusted  as  a  general ; 
customer,  or  if  there  had  been  any  conspiracy  between  B.  and! 
C  to  cheat  ^i.,  by  paying  for  the  first  parcel  of  the  goods.^     j 

*So  if  ^.  make  au  inquiry  of  B.  as  to  the  circumstances  or  *1073 
C,  with  respect  to  opening  an  account  with  him  as  a  general: 
customer,  and  i9«  fraudulently  misrepresents  him,  in  conse-' 
quence  of  which  Jl.  sells  C.  goods  from  time  to  time,  and  is 
afterwards  a  loser  by  him;  an  action  lies  for  the  deceit,  although! 
the  buyer  pays  for  the  first  parcels  of  goods,  on  the  purchase 
of  which  the  reference  is  ms^e^  but  the  defendant  is  liable 
only  within  a  reasonable  time,  and  to  a  reasonable  amount.® 

But  if  one  who  has  sold  goods  on  the  representation  of 
another  concerning  the  buyer's  circumstances,  afterwards  tells 
the  buyer  he  will  sell  him  no  greater  amount  without  farther 
references,  and  after  that  entrusts  him  to  a  greater  amount,  the 
author  of  the  misrepresentation  is  not  Uable  beyond  the  sum 

•  Hajcraft  v.  Creaarjr,  3  East,  9S.  In  Polhill  o.  Walter,  anU^  1070,  Lord  Tenter- 
den  said,  *^  If  the  defendant  had  had  good  reason  to  believe  his  represantatioii  to  be 
true,  as,  for  instance,  if  he  had  acted  apon  a  iSower  of  attorney  which  he  snppoted  to 
be  genuine,  but  which  was  in  fact  a  forgenr,  be  wonld  have  incurred  no  liability,  for 
he  would  have  made  no  statement  which  he  knew  to  be  false;  a  case  very  different 
from  the  present,  in  which  it  is  elear  that  he  stated  what  he  knew  to  be  nntnie, 
thongfa  with  no  cornipt  motiye.'*  ^ 

'^  It  is  observable,  however,  that  the  ground  of  the  decision- in  Haycraft  v.  Creasy 
was  the  absence  of  fraud,  or  an  intention  to  deceive;  and  that  it  has  been  held  in 
Polhill  V.  Walter,  Foster  v.  Charles,  Corbett  «.  Brown,  and  Humphreys  v,  Pratt, 
on'e,  1069,  70,  that  the  existence  of  fraud,  or  of  an  evil  motive,  is  not  essential  in 
actions  of  this  kind.  The  opinion  of  Lord  Kenyon  in  the  present  case  appears  to  be 
more  in  consonance  with  the  modern  doctrine,  than  that  of  the  rest  of  the  court. 

<  De  Graves  «•  Smith,  3  Camp.  533.       ^  Hutchinson  v.  Bell,  1  Taunt.  668. 
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due  at  the  date  of  the  plaintiff's  declaration;  for  this  is  sti^ong 
evidence  to  show  that  the  plaintiff  was  no  longer  deceived  by 
such  misrepresentation.*    , 

Where  ^,  fraudulently  represented  the  circumstances  of  A 
to  be  good,  in  order  to  induce  C.  to  give  him  credit,  and  added 
^  if  he  does  not  pay  for  the  goods  1  will;''  held^  that  an  action 
might  be  maintained  against  A  for  the  misrepresentation,  not- 
withstanding the  addition  of  the  promise;  for  the  promise  not 
being  in  writing,  was  not  binding.^ 

Where  the  declaration  stated  that  the  plaintiff  had  bought  of 
C.  and  Son  certain  goods  for  a  sum  mentioned  which  the  de- 
fendant had  lent  the  plaintiff  on  his  personal  credit,  without 
agreement  for  any  lien  on  them  in  respect  thereof,  which  sum 
the  plaintiff  paid  to  C.  and  Son,  who  accepted  it  in  payment 
for  the  goods;  yet  that  defendant,  falsely  and  wrongfully  pre- 
tending that  he  was  entitled  to  such  lien,  and  had  'a  right  of 
preventing  their  delivery  to  the  plaintiff  till  the  said  loan  should 
be  paid,  wrongfully  and  maliciously,  and  without  reasonable 
or  probable  cause  in  that  behalf,  but  under  the  color  of  the 
said  pretended  lien,  ordered  C.  and  Son  not  to  deliver  the  said 
goods  to  the  plaintiff,  but  to  keep  them  till  they  received  fur- 
ther orders;  in  consequence  whereof  C.  and  Son  refused  to 
*1074  deliver  *them  to  him;  plea  that  plaintiff  never  paid  C.  and 
Son;  held,  on  demurrer,  that  the  action  was  maintainable;  for 
after  putting  the  averment  of  payment,  which  had  been  tra- 
versed, out  of  consideration,  it  appeared  sufficiently  that  the 
defendant  knew  that  there  was  no  agreement  for  a  lien  on  the 

floods,  and  that  there  was  no  obligation  on  -C.  and  Son  to  de- 
iver  the  goods  to  the  plaintiff  without  payment,  and  that  their 
refusal  So  to  deliver  up  the  goods  to  the  plaintiff  arose  from 
the  defendant's  statement,  and  the  damage  directly  resulted 
from  that  act  of  his.® 
The  fals^       By  the  9^  Geo.  IV,  c.  14,  s.  6,  it  is  enacted,  **  ihat  no  action 
represent-  shall  be  brought  wherieby  to  charge  any  person  upon  or  by 
heT  "rit^  '^^^^^  ^^  *°y  ^representation  or  assurance,  made  or  given,  con- 
Iji^^  ceming  or  relating  to  the  character,  conduct,  credit,  ability, 

trade,  or  dealings  of  any  other  person,  to  the  intent  or  purpose 
that  such  person  may  obtain  credit,  money,  or  goods  upon,^ 

^Id.  ^  Hamar  «.  Alexander,  d  N.  R.  841. 

«  Green  v.  Button,  3  C.  M.  &  R.  707.    1  Tyr.  &  G.  118.    1  Gale,  349. 

'  7%at  »uch  pentm  may  obtain  credit^  money ^  or  good$  t^Mm.— It  is  evident  that  a 
mistake  has  occurred  in  transcribing  this  sentence  on  the  roll;  for  ae  it  now  stands  it 
is  unfframmatical,  a  circumstance  to  be  regretted,  as  it  subjects  the  object  of  the  framer 
to  dinerent  interpretations,  as  appears  from  the  following  judicial  conjecture  respect- 
ing it  in  the  case  of  Lyde  v.  Barnard,  1  Mees.  &  W.  101.  1  Gale,  388.  Parke,  B., 
**  llie  words  of  the  clause  in  Question  are  clearly  inaccurate,  probably  from  a  mistake 
of  die  transcriber  into  the  parliamentary  roll.  We  must  make  an  alteration  in  order 
to  complete  the  sense,  and  must  either  transpose  some  words,  and  read  the  sentence 
as  if  it  were,  ^to  the  intent  or  puq>ose  that  some  other  person  may  obtain  mon^  or 
goods  upon  credit,*  or  interpolate  other  words,  and  read  it  as  if  it  were,  *  to  the  intent 
or  purpose  to  obtain  credit,  money,  or  goods  on  such  representation.'  If  we  assume 
Lord  Tenlerden's  object  to  have  been  merely  to  pre? ent  evasions  of  the  stamte  of 
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*anless  such  representation  or  assurance  be  made  in  writing, 
signed  by  the  party  to  be  charged  therewith/'* 

Where  a  female  who  kept  a  shop  applied  to  the  plaintiff  to  A  party 
supply  her  with  goods  on  credit,  and  gave  a  reference  to  the  cannot  be 
defendant,  and,  on  application  at  the  defendant's  shop,  his  ^^^^ 
siiopman  gave  such  a  character  of  the  female  as  to  induce  the  m^e^a"^ 
plaintiff  to  supply  her  with  goods;  the  female  having  disposed  fraudulent 

—    I  ■ -  -■  II- 

fraods,  as  we  think  it  was,  and  use  this  as  a  key  for  the  construction  of  the  clause, 
it  would  induce  one  to  prefer  the  former  alteration,  by  which  the  clause  is  made 
dearly  to  apply  only  to  cases  where  the  purpose  of  the  representation  is  to  obtain 
personal  credit  for  the  third  person.  But  then  it  would  not  only  apply  to  all  cases  of 
such  credit,  for  it  would  include  money  and  goods  only,  not  work  ana  labor  done  for 
the  third  person,  or  houses  and  land  let  to  him  on  the  faith  of  such  representation; 
which,  howeyer,  are  cases  by  no  means  of  such  frequent  occurrence  as  transadieos 
in  money  or  goods.  On  the  other  hand,  if  we  make  the  latter  alteration,  using  the 
same  key  to  the  construction  of  the  clause,  we  must  reject  the  words  ^  money  or 
goods,'  as  surplusage,  as  the?  would  be  included  in  the  general  word  *  credit.'  I 
Slink  it  highly  probable  that  the  first  correction  would  make  the  clause  such  as  Lord 
Tenterden  originally  wrote  it;  but  whicheyer  is  adopted,  I  am  of  opinion  that  the 
statute  applies  only  to  those  cases  in  which  the  representation  is  made  relating  to  te 
trustworthiness  of  a  third  person,  with  the  intent  that  he  may  obtain  personid  cradit 
on  the  faith  of  such  representation.^' 

AldersoD,  B.— **  It  is  highly  probable  that  the  real  clause,  as  drawn  by  Lord  Ten- 
terden, stood  thus:  *  to  the  intent  that  such  third  person  might  obtain  money  or  goods 
upon  credit.'  But  aAer  all,  this  is  only  matter  oiconjecture,  from  the  ungrammatical 
state  of  the  sentence  as  it  now  stands.'' 

Lord  Abioger,  C.  B.— '*  With  regard  to  the  remarks  that  haye  been  made  upon  the 
introduction  into  the  statute  of  the  word  *  ujmm,'  without  any  grammatical  relation  to 
the  other  words  of  the  sentence,  I  am  decidedly  of  opinion  mat  the  word  must  be 
rejected  as  nonsensical,  and  that  we  cannot  admit  a  conjectural  transposition  of  it  in 
order  to  interpr^  the  statute.  Neither  do  I  think  that  either  of  the  conjectures  offered 
gives  the  most  probable  account  for  the  introduction  of  the  word.  The  manuscript  of 
Sie  clause  most  probably  contained  the  w«>rd  thereupon.  On  reyising  it,  the  author 
considered  that  the  word  was  superfluous  to  express  his  meaning,  ana  that  it  might 
possibly,  if  it  had  any  effect,  rather  narrow  its  construction.  He  lias,  therefore,  meant 
to  strike  it  out,  but  has  not  carried  his  erasure  with  sufficient  force  through  the  latter 
part  of.  the  word.  The  word  upon  has,  therefore,  found  its  way  into  the  print,  and 
has  escaped  notice  afterwards,  when  the  bill  was  in  the  committee.  The  printers  of 
bills  for  the  two  houses  seldom  commit  an  error  on  the  side  of  omission.  Eyery 
thing  which  is  not  beyond  doubt  erased  in  the  manuscript  is  sure  to  be  seryed  up  in 
print;  and  if  it  should  afterwards  escape  detection  in  committee,  finds  its  way  upon 
the  rolls  of  parliament  and  into  the  statute  book." 

>  *<  The  author  of  this  statute  appears  to  haye  had  the  statute  of  frauds  before  him. 
Some  of  his  words  are  adopted  trom  the  statute,  and  where  he  has  repudiated  the 
words  before  him  and  adopted  others,  it  seems  to  haye  been  done  with  a  view  not  to 
narrow  but  to  extend  his  remedy  to  all  possible  cases  in  which  litigation,  fraud,  or 
peijury,  might  be  preyented,  by  requiring  a  written  document  to  attest  a  representa- 
tion or  assurance  concerning  or  relating  to  the  conduct,  character,  credit,  or  ability  of 
another,  by  means  of  which  representation  the  party  making  it  intended  that  other 
person  to  obtain  money,  goods,  or  credit."    Per  Lord  Abinger,  Id, 

**  A  practice  of  bringing  actions  on  parol  representations  as  to  the  soWency  or  trust- 
worthiness of  a  third  person,  had  grown  up  since  the  case  of  Pasley  v.  Freeman. 
This  practice  was  an  invasion  of  the  statute  of  frauds,  and  Lord  Tenterden  I  think 
meant  to  put  all  cases  on  the  same  footing  where  one,  on  the  personal  credit  of 
another,  gave  personal  credit  to  a  third  person,  and  to  make  it  necessary  that  there 
should  be  a  note  in  writing,  where  such  credit  was  given  on  the  faith  of  a  represen- 
tation, as  well  as  where  it  was  given  on  the  fiiith  of  a  positive  promise.  I  consider, 
therefore,  the  mischief  to  be  this  and  no  more."    Per  Parke,  B.,  id. 
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represent-  of  the  goods  paid  the  produce  to  the  defendant  in  discharge  of 

auon  re-    ^  previous  debt,  whereupon  the  plaintiff  brought  an  action  for 

SeCTefit  ^^^^^y  ^^  *^^  received  against  the  defendant,  on  the  ground 

of  another,  that  the  goods  had  been  procured  through  his  fraudulent  con- 

unless  it '  trivance  in  order  that  the  amount  should  be  paid  to  himself; 

be  in  writ-  held,  that  the  representations  made  by  the  shopman  respecting 

^S'  the  female  were  within  the  9  Geo.  IV,  c.  14,  s.  6,  and  not  being 

in  writing  could  not  be  received  in  evidence;  and,  there  being 

no  evidence  of  fraud  independently  of  the  representation,  that 

the  action  could  not  be  maintained.* 

Where  the  plaintiff,  being  about  to  advance  money  to  Lord 
*1076    *Edward  Thynne,  on  the  purchase  of  an  annuity,  which  was 
<?JJ*JJ*»      to  be  secured  in  addition  to  his  personal  responsibility,  by  the 
£  «^tnte  ^^ign^®"t  ^f  hord  Edward  Thynne's  interest  in  a  certain  fund 
extends  to  settled  at  the  time  of  his  marriage,  and  of  which  the  defendant 
npresent-  with  some  Other  persons  was  a  trustee,  applied  to  the  defend* 
ations  re-  ant  to  inform  him  as  to  the  existing  state  of,  and  charges  upon 
V®*^**°K    this  fund,  and  the  defendant  wilfully  and  fraudulently  made  a 
p^y^of    ^^^^  representation  to  him  of  the  amount  of  the  charge  on  the 
another,     fund,  for  which  misrepresentation  the  plaintiff  brought  an  ac- 
tion which  was  tried  before  Liord  Abinger;  it  appearing  that 
the  representation  was  made  by  parol,  the  plaintiff  was  non- 
suited, on  the  ground  that  it  was  within  the  above  enactment; 
and  to  be  actionable,  must  have  been  in  writing.  On  a  motion 
to  set  the  nonsuit  aside,  and  grant  a  new  trial,  (the  question 
being  whether  the  misrepresentation  was  within  the  statute  or 
not,)  the  court  were  equally  divided;  Barons  Parke  and  Alder- 
son  were  of  opinion  in  the  negative,  on  the  ground  that  the 
statute  applied  only  to  representations  respecting /7ertfo/2a/ cre- 
dit or  trustworthuiess,  and  not  to  representations  respecting 
property  or  a  particular  fund,  as  in  this  case.    Lord  Abinger 
^  and  Mr.  Baron  Gurney  considered  that  it  was  within  the  stat- 
ute, as  it  was  a  representation  respecting  the  ^'  ability^*  of 
Lord  Edward  Thynne  to  charge  a  particular  fund;  or  to  satis- 
fy an  engagement  of  a  pecuniary  nature,  into  which  he  was 
about  to  enter,  and  upon  the  faith  of  which  he  was  to  obtain 
money.** 

In  this  action,  the  party  respecting  whom  the  misrepresenta- 
tion has  been  made  is  a  competent  witness  for  the  plaintiff.* 
Similar  misrepresentations  made  by  the  defendant  to  other  per- 
sons, are  admissible  in  evidence  to  show  a  fraudulent  connec- 
tion between  the  defendant  and  the  customer.' 


*  Haslock  V.  Fer{n]88on,  MS.  K.  B.  T.  T.  1837.    9  N.  &  P. 
^  Lyde  v.  Barnard,  1  Mees.  &  Wels.  101.    1  Gale,  368. 

«  Richardson  o.  Smith,  1  Camp.  377.    Smith  v,  Harris,  3  Stark.  47.     (3  Eng.  C. 
L.  338.)    Brant  v,  Robinson,  R.  &  M.  48.     (31  Eng.  C.  L.  379.) 
^  Beal  V.  Thatcher,  3  Esp.  194.    3  Stark.  Ev.  368. 
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•SECTION  n. 

rRAUI>UIJBNT  MISREPRESENTATIONS  RESPECTING  THE   SVRJSCT 

MATTER  OP  A  CONTRACT. 

An  action  on  the  case  also  lies  for  the  breach  of  an  implied  An  action 
warranty,  or  for  any  fraud  practised  by  a  vendor  in  respect  of  on  the  case 
the  subject  matter  of  a  contract,  whereby  the  vendee  sustains  l*^^o'^«- 
a  damage.  As  if  a  person  sells  goods  as  his  own,  knowing  that  ^^^i^^ 
they  were  the  property  of  another;  the  vendee  may  maintain  epeet  of 
an  action  on  the  case  in  the  nature  of  deceit  against  the  seller,  the  snb- 
if  the  right  owner  claims  the  goods;  for  possession  of  a  perso-  j«pt matter 
nal  chattel  gives  a  colorable  title,  and  it  is  but  a  reasonable  ^^^^^ 
confidence  which  the  buyer  placed  in  the  seller  when  he  af- 
firmed it  to  be  his  own;  the  law,  therefore,  will,  in  such  cases, 
imply  a  warranty  as  to  the  right  to  sell.*  But  if  the  seller  were 
out  of  possession  of  the  personal  cliattel  at  the  time  of  the  sale, 
an  action  will  not  lie  a^inst  him  though  it  be  not  his  own, 
without  an  express  warranty,  for  then  there  was  room  to  ques- 
tion his  titled 

Where  the  plaintifi^'s  father  purchased  of  the  defendant  a  Case  will 
gunybr  the  purpose  of  being  used  by  himself  and  his  sonSy  lie  «t  the 
which  the  defendant  falsely  warranted  to  have  been  made  by  p^J^^^  *„. 
N.J  (a  gun-maker  of  distinction,)  and  to  be  safe  and  secure,  jared  by 
knowing  at  the  same  time  that  the  gun  was  not  made  by  N.j  false  mis- 
and  that  it  was  composed  of  inferior  materials,  and  shortly  represent- 
after  the  purchase,  the  plaintiff  lost  his  arm  by  the  explosion  of  ^^^^^  '^ 
the  gun  while  he  was  using  it;  held,  that  an  action  on  the  case  [hTsub? 
for  a  fraudulent  misrepresentation  lay  against  the  defendant;  ject matter 
for  he  had  knowingly  sold  the  gun  to  the  father ybr  the  pur-  of  a  con- 
pose  of  being  used  by  the  plaintiffs  and  he  had  knowingly  made  *{*®*\  . 
a  false  warranty  that  it  might  be  safely  used,  in  order  to  effect  ^e^no  p„- 
the  sale,  and  the  plaintiff,  believing  the  representation  to  be  ty  to  the 
true,  used  the  gun,  whereby  he  sustained  the  danuige;  for  un-  cont^t,if 
less  the  representation  had  been   made,  the  dangerous  act  the  person 
would  not  have  been  done;  therefore,  as  there  was  fraud,  and  Se  *"^ 
damage  the  result  of  that  fraud,  not  from  an  act  remote  and  gen^ons 
consequential,  but  one  contemplated  by  the  defendant  at  the  contem- 


>  Medeina  v.  Stoughton,  Salk.  210.  B.  N.  P.  30.  3  61.  Com.  451.  Per  BuUer, 
J.,  in  Pasley  v.  Freeman,  3  T.  R.  57.  Upon  a  written  contract  for  goods  of  a  parti- 
cular sort,  which  the  purchaser  has  no  opportnni^  of  inspecting,  the  law  implies  a 
warranty  of  a  saleable  article  answering  the  description  in  the  contract,  but  not  that 
the  goods  shall  correspond  with  a  sample  shown  to  the  buyer,  but  not  mentioned  in 
the  contract.     Girdiner  v.  Gray,  4  Camp.  144. 

t>  B.  N.  P.  31.  Salk.  310.  If  a  bill  is  filed  to  compel  the  performance  of  a  con- 
tract and  payment  of  money,  and  the  defendant  puts  in  no  answer,  and  is  obliged  to 
pay  the  money;  if  h^  afterwards  discoyer  that  he  was  deceiyed  in  the  contract,  he 
shall  not  be  barred  from  his  action  by  haying  paid  the  money,  if  he  comes  recently 
after  discoyering  the  fraud.    Jendwine  9.  Slade,  3  Esp.  573. 
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plated  an  time  as  one  of  its  results,  the  party  guilty  of  the  fraud  was  re- 
injury to  sponsible  to  the  party  injured,  upon  the  principle  of  Paisley  v. 
*""'  Freeman/    Parke,  B.,  in  delivering  the  judgment  of  the  court 

said,  that  the  action  would  not  lie  if  the  gun  had  been  deliv- 
ered without  any  representation  by  the  defendant;  nor  did  he 
mean  to  say  that  an  action  would  lie  if  the. plaintiff  had  not 
known  of  and  acted  upon  the  representation,  or  that  the  de- 
fendant would  be  responsible  to  a  person  not  within  his  con- 
templation at  the  time  of  the  sale  to  whom  the  gun  might  have 
been  sold  or  handed  ever;  "  We  decide,"  said  he, "  that  the  de- 
fendant is  responsible  in  this  case  for  the  consequences  of  his 
fraud,  while  the  instrument  was  in  the  possession  of  a  person 
to  whom  his  representation  was  either  directly  or  indirectly 
communicated,  and  for  whose  use  he  knew  it  waspurchased.'*** 
I       If  by  false  and  fraudulent  representations,  a  party  is  induced 
,  to  enter  into  a  written  agreement,  and  is  thereby  damnified,  he 
he  may  maintain  case  for  the  deceit,  and  give  parol  evidence 
!  of  the  representations,  although  they  are  not  noticed  in  the 
written  contract.  As  where  the  vendor  of  a  public-house,  pend- 
I  ing  his  treaty,  made  false  representations  concerning  the  amount 
I  of  the  business  and  rent  received  for  part  of  the  premises, 
^  whereby  the  plaintiff  was  induced  to  give  a  larger  sum  for  the 
*1078    *premises;  it  was  held,  that  the  latter  might  maintain  an  action 
on  the  case  for  such  false  representations  though  they  were  not 
I  contained  in  the  written  contract.® 

So,  where  the  vendor  of  a  ship  represented  her  to  have  been 
built  in  1816,  when,  in  fact,  she  had  been  launched  a  year  be- 
fore; held,  that  the  vendee  was  entitled  to  recover  damages,  in 
an  action  on  the  case,  as  it  was  a  false  representation,  although 
it  was  agreed  that  the  ship  should  be  taken  with  all  faults."^ 
So,  it  was  held  that  the  purchaser  of  a  warranted,  but  worth- 
less watch,  was  entitled  to  maintain  an  action  for  deceit,  al- 
though it  was  stipulated,  that  if  he  disliked  the  watch,  the  ven- 
dor should  exchange  it  for  one  of  equal  value.*^ 

It  being  usual  in  the  sale  by  auction  of  drugs,  if  they  are  sea- 
damaged,  to  express  it  in  the  broker's  catalogue,  and  drugs 
which  are  repacked,  or  the  packages  of  which  are  discolor^ 
by  sea-water,  bearing  an  inferior  price,  although  not  damaged: 
the  defendants  who  had  purchased  some  sea-damaged  pimen- 
to, repacked  it,  and  advertised  it  in  catalogues  which  did  not 
notice  that  it  was  sea-damaged,  or  repacked,  but  referred  it  to 
be  viewed,  with  little  facility  however  of  viewing  it:  they  ex- 
hibited impartial  samples  of  the  quality,  and  sold  it  by  auc- 

•  Anie,  1068. 

*  Langrridge  v.  Levy,  3  Mees.  &  Wels.  619. 

«  Dobel  V.  Stevens,  5  D.  &  R.  490.  3  B.  &  C.  633.  (10  Eng.  C.  L.  301.)  Ltsney 
V.  Selby,  Salk.  31 1,     fi.  N.  P.  31.     Pickering  v.  Dowson,  4  Taunt.  779. 

d  Fletcher  «.  Bowsher,  3  Stark.  661.  (3  Eng.  C.  L.  476.)  Melliah  v.  Motteux. 
Peak.  116.    Bat  see  Baglehole  v.  Walters,  3  Camp.  164. 

'  Wallace  v.  Jarman,  8  Stark.  1C3.    (3  Eng.  C.  L.  396.) 
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tioa;  held,  that  this  was  equivalent  to  a  sale  of  goods,  as  and 
lor  goods  that  were  not  sea-damaged,  and  that  an  action  lay 
for  the  fraud/  If  a  merchant  sell  one  kind  of  silk  for  another,' 
whereby  the  purchaser  is  imposed  upon  in  the  value,  this  ac*^ 
tion  lies  ahhoi^h  it  turns  out  that  the  deceit  was  not  in  thei 
merchant  but  in  bis  factor;  for  he  is  responsible  civiliter,  al-I 
though  not  criminaliierj  for  the  deceit  of  his  factor.^  ^ 

Where  in  an  action  on  the  case  for  a  deceit,  the  plaintiff  de- 
dared  that  he  had  employed  the  defendant  to  obtain  a  lease 
for  him;  that  the  defendant  fraudulently  represented  that  a  pre* 
mium  *of  150/.  was  to  be  paid  for  it,  whereas  only  100/.  were  *1079 
to  be  paid;  by  means  of  which  fraudulent  representation,  the 
defendant  obtained  from  him  the  sum  of  50/.  and  converted  it 
to  his  own  use;  held,  that  these  allegations  were  sufficient, 
without  further  stating  that  the  50/.  so  obtained,  were  over  and 
above  the  100/.  to  be  paid  for  the  lease.^ 

But  if  Ji.,  being  possessed  of  a  term  for  years,  offers  to  sell 
it  to  J?.,  saying  that  a  stranger  would  have  given  Ji,  a  certain 
sum  of  money  for  this  term,  whereas,  in  truth,  that  sum  had 
not  been  offered  to  «^.,  an  action  on  the  case  wUl  not  lie,  al- 
though B,  was,  by  such  affirmation,  deceived  in  the  value.<^ 
So  an  actiiMi  on  the  case  for  a  deceit  cannot  be  maintained  by 
the  seller  of  his  diare  in  a  trade,  against  the  buyer,  who  has 
persuaded  him  to  sell  it,  at  a  certain  price,  by  a  representation 
that  certain  partners,  whose  names  he  will  not  disclose,  are  to 
be  joint  purchasers,  and  that  they  will  give  no  more,  although 
in  truth  they  had  authorised  the  defendant  to  purchase  it,  doing 
the  best  he  could,  and  although  the  defendant  charged  them 
with  a  higher  price  than  he  gave,  for  it  was  either  a  false  re- 
presentation of  another^s  intention,  or  at  nK>st,  a  gratis  dictum 
of  the  bidder,  upon  a  matter  which  he-was  not  under  any  legal 
obligation  to  the  seller  to  disclose  with  accuracy,  and  on  which 
it  was  the  folly  of  the  seller  to  rely.^ 

The  gist  of  thid  action  is,  that  the  plaintiff  was  imposed  upon 
by  the  fraud  of  the  defendant.  If,  therefore,  it  appears  that 
the  plaintiff  was  aware  of  the  falsity  of  the  representation,  or 
if  he  had  the  full  means  of  detecting  the  fraud,  he  cannot  sus- 
tain this  action;  for  it  was  in  consequence  of  his  own  folly  that 
he  was  defrauded.  As,  if  a  person  buys  a  horse  which  the 
seller  affirms  to  have  two  eyes,  and  the  horse  has  but  one  eye 
only;  or  if  the  vendor  warrants  a  house  to  be  in  perfect  repair, 
which  wants  a  roof;  in  such  cases  the  defect  is  so  obvious  and 
visible  that  it  is  presumed  the  parties  did  not  iqtend  the  war- 
ranty to  apply  to  it;  and  the  purchaser,  iinless  he  be  blind,  as 
quaintly  remarked  in  the  year-books,  is  without  a  remedy;  for 

« 

*  Jones  o.  Bowdeo,  4  Taunt.  647. 

^  Hem  «.  NichoUs,  Salk.  389.    B.  N.  P.  31. 

<  Pewtresa  v.  Aastin,  2  Marsh.  217.    6  Taunt.  522.    (1  Eng.  C.  L.  471.) 

'  1  Roll.  Ab.  101,  pi.  16. 

*  Veraon  v.  Keys,  12  East,  632,  affinned  in  Error.    4  T^unt.  488. 
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non  dormientibus  juru  subveniuni^  Where 
a  MBe  representation  was  made  respecting  the  quality  of  goods, 
and  the  purchaser  had  a  full  opportunity  to  inspect  them»  and 
to  ascertain  the  truth  of  the  representation^  and  a  taritiencon' 
trad  of  sale  was  afterwards  entered  into^  the  terms  of  which 
had  no  reference  to  the  representation;  it  was  held  that  an.ac* 
tion  of  deceit  would  not  lie  against  the  vei^r  for  the  misre- 
presentation.^ 

Where  the  plaintiff  bought  a  horse,  warranted  sound,  by 
private  contract,  at  a  repository;  at  the  time  of  sale  there  was 
a  board  fixed  to  the  wall  of  the  repository,  having  certain  rules 
painted  upon  it,  one  of  which  was,  that  a  warranty  of  sound- 
ness there  given  should  remain  in  foree  at  noon  of  the  day 
following,  when  the  'Sale  should  become  complete,  arid  the 
seller's  responsibility  terminated,  unless  a  notice  and  surgeon's 
certificate  of  unsoundness  were  given  in  the  meantime;  the 
rules  were  not  particularly  referred  to  at  the  time  of  this  sale 
and  warranty;  the  horse  proved  unsound,  but  no  complaint 
was  made  till  after  twelve  on  tiie  following  day;  the  unsound- 
ness was  of  a  nature  likely  not  to  be  immediately  discovered; 
some  evidence  was  given  to  show  that  the  defendant  knew  of 
it,  and  the  horse  was  shown  at  the  sale  under  circumstances 
fitvorable  for  concealing  it;  after  verdict  for  the  plaintiff;  held, 
that  there  was'  sufficient  proof  of  the  plaintiff  having  had  notice 
of  the  rules  at  the  time  of  the  sale  to  render  them  binding  on 
him;  held  also,  that  the  rule  in  question  was  such  as  a  seller' 
might  reasonably  impose,  and  that  the  facts  did  not  show  such 
fraud  or  artifice  in  him  as  would  render  the  condition  inopera- 
tive, for  this  was  a  warranty  against  such  faults  only  as  the 
purchaser  might  discover  within  twenty-four  hours.® 
The  mis-       To  sustain  an  action  on  the  case  in  the  nature  of  deceit,  the 
represents  plaintiff  must  show  that  the  misrepresentations  were  not  only 
be^fejae^**  false  but  fraudulent;  and  that  a  damage  resulted  to  him  from 
and  fhbd-  ^^^  fraud  of  the  defendant."^    The  scienter  must  be  alleged  in 
ulent.        the  declaration,  *and  proved  at  the  trial.    Where  the  d^ara- 
*1081    tion  alleged  that  the  defendant  had  sold  certain  goods,  as  his 
The  Kt-     own  goods,  to  the  plaintiff,  when  in  truth  they  were  the  goods 
b^l°i^  of  another  person;  it  was  held  bad  for  want  of  an  averment, 
^^   egea  ^^^^^  ^^^  defendant  sold  the  goods  knowing  that  they  were  the 
pioTed.      goods  of  another  person.®    So  where  the  dedaration  stated, 
that  the  defendant  being  a  goldsmith,  and  having  skill  in  pre- 

•  See  Cayley  v.  Merrell,  Cro.  Jac.  386.  Per  Groee,  J.,  in  Pssley  v.  Freeman,  3  T. 
R.  55.    Dyer  v,  Hargrayef  10  Ves.  507. 

^  Pickering  o.  Dowaon,  4  Taunt.  779.    . 

«  Bywater  v.  Richardson,  3  Ner.  &  M.  748.  1  Adol.  &  EUia,  508.  (28  Ens.  C. 
L.  135.) 

<!  Per  Lord  Ellenborongh,  G.  J.,  in  Vernon  v.  Keyes,  1%  East,  636.  *'The  firand 
mnst  consist  in  depriving  the  plaintiff,  by  deceitfnl  means,  of  some  benefit  which  the 
law  entitled  him  to  demand  or  expect.**    Id, 

•  Dale's  case,  Cro.  Eliz.  44.  See  Freeman  v.  Baker,  5  B.  &  Ad.  797,  (37  Eng.  C. 
L.  194,}  ante*    Dowding  «.  Mortimer,  3  East,  450,  n. 
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ciotts  stoneS)  sold  a  v^one  to  the  plaintiff  for  a  ium  of  money, 
affiimiiig  it  Jo  be  a  besoar  fltone,  wheieas^  in  truth,  it  was  not 
a  bezoar  stone;  it  was  held-  ill  for  want  of  an  aTerment  that 
the  defendant  knew  it  was  not  a  bezoar  stone/  In  an  action 
for  a  &be  and  deceitful  representation  of  the  annual  returns  of 
a  budness  sold  to  the  plaintiff,  an  averment  that  defendant  re- 
presented  the  returns  to  amount  to  a  certain  sum,  is  material, 
and  must  be  precisely  proved,  notwithstanding  it  be  laid  under 
a  viMieei;  and  a  variance  between  the  allegation  and  proof  is 
a  good  ground  of  nonsuit  after  verdict^ 

In  case  against  the  vendor  of  a  public-house,  for  fraudulent 
nrdarepfesentations  of  the  business  of  the  house ;  evidence  of  the 
actnal  value  of  tbe  premises  is  admisdble  in  reduction  of  dama* 
ges,  but  not  as  a  bar  to  the  action.^. 

Where  the  action  was  for  a  misrepresentation  of  a  pubMcan's ! 

Erofits,  and  it  appeared  that  the  defendant  had  named  hisj 
rewer,  and  stated  that  a  pass  book  was  kept  of  the  beer  and 
spirits;  but  the  plaintiff  made  no  inquiry  of  the  brewer,  nor 
ausked  for  the  pass  book;  it  was,  held,  that  the  omissions  did 
not  bar  theaction,  but  was  proper  for  the  consideration  of  the' 
jury,  on  the  question  whether  any  fraud  had  been  practised.^  ■ 


■  Chandelor  «.  Lopus,  Cro.  Jac.  4.  It  is  observable,  however,  that  where  ibeie  is 
an  expreta  wanranty,  though  the  action  be  to  iori^  the  §eienter  need  not  be  ayenred  or 
imovm;  for  the  breach  of  warranty,  and  not  the  deeeit,  is  the  gist  of  the  action.  Wil- 
liamfloa  Vm  AUison,  3  East,  446.  dBaumpMtj  howerer,  is  the  most  nsnal  form  of  ac- 
tion, where  there  is  an  express  warranty. 

^  Gilbert  o.  Stanislaus,  3  Price,  54. 

c  Peaii90n  v.  V^heeler,  R.  &  M:  303.    (81  Eng.  C.  L.  446.) 

*  Bowring  «.  SteTens,  2  G.  &  P.  337.    (13  Enjg.  C.  L.  157.) 
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SECTION  L 

or  THE  OPERATION  OF  MABBIAGE  ON  THE  WIFE^S  PROFSBTY. 

1*he  hus-       Marriage  is  an  absolute  gift  to  the  husband  of  all  the 
band  has    goods,  personal  chattels,  and  estate  which  the  wife  was  ac- 
rtfi^\Sbt  ^^*^^y  ^^^  beneficially  possessed  of  at  that  time  in  her  own 
in  his        ^S^^i  ^^^  ^^  ^^^h  other  goods  and  personal  chattels  as  come 
wife's  per-  to  her  during  the  marriage.*    But  to  the  chattels  real  of  which 
sonal  pro-  the  wife  is  or  may  be  possessed  during  the  marriage,  the  law 
perty.        gives  to  the  husband  a  qualified  title  only,  L  e.  an  interest  in 
Hfie^nffht  ^^^  wife's  right,  with  a  power  of  alienation  during  the  cover- 
onlyinber  ^^i^^y  ^f>  therefore,  he  disposes  of  his  wife's  terms  for  years  by 
real  pro-     a  complete  act  in  his  lifetime,  her  right  by  survivorship  will  be 
perty.        completely  defeated;  but  if  he  do  not  alien  them,  and  he  sur- 
vive her,  the  law  gives  them  to  him,  not  as  representing  his 
wife,  but  as  a  marital  right;  no  administration,  therefore,  is 
necessary  to  be  taken  out  by  him  to  her.** 
*1083        *If,  however,  the  wife  be  survivor,  and  the  terms  remain  in 
statu  quOj  she,  and  not  her  husband^s  next  of  kin,  will  be  en- 
titled to  them;   hence,  it  follows,  that  he  cannot  dispose  of 
them  by  his  will  against  her  surviving  him;  for  as  that  does  not 
take  efiect  until  after  his  death  the  law  takes  precedence  and 
vests  the  terms  in  the  wife  immediately  upon  the  decease;  but 

,  *  Co.  Litt.  300.  Per  Xord  Tenterden,  C.  J.,  3  B.  &  Ad.  453.  (2S  Eng.  C.  L. 
119.)  A  husband  is  entitled  to  the  personal  property  of  his  wife,  which  she  ac- 
quired by  living  apart  from  him  in  adultery.    Agar  v,  Blethyn,  9  C.  M.  &  R.  699. 

k  1  Roll.  Ab.  345.  Dyer,  251.  Co.  Litt.  46,  b.  351,  a.  Doe  v.  Polgrean,  1  H. 
Bl.  535.  Moody  v,  Matthews,  7  Ves.  183.  The  funds  of  a  married  woman  standing 
in  the  name  of  the  accountant^neral  to  her  aoconnt,  ma^  be  pledged  by  her  husband, 
Sansnm  v,  Dewsr,  3  Russ.  91.  A  wife's  term  may  be  disposed  of  or  ^rfeited  by  her 
husband,  or  taken  in  execution  for  his  debt;  but  if  not,  it  surviyes  against  his  repre- 
sentatiyes.    Wildman  v.  WUdman,  9  Yes.  177.    Murray  v.  EUibank,  10  Yes.  90. 
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if  he  happen  to  be  the  sumvor,  then  Ms  testamentary  disposi- 
lioD  will  be  good.*  Marriage,  however,  makes  no  such  gift  to 
the  husband  of  the  goods  and  chattels*  which  belong  to  his  wife 
in  auire  droit  as  executrix  or  administratrix  ^  for  the  wife  takes 
DO  beneficial  interest  in  the  property,  there  is  ncme  such,  there^ 
lore,  which  the  law  can  transfer  to  him> 

With  regard  to  the  wife's  personal  estate  and  real  chattels  The  hns- 
that  are  not  in  possession,  but  are  immediately  recoverable  by  ^^  ^^ 
action  at  law  or  suit  in  equity,  and  which  are  denominated  ^^^Sjj 
ckoees  in  action;  such  as  debts  owing  to  her,  obligations,  con-  property 
tracts^  arrears  of  rent,  legacies,  money  in  the  funds,  &c.,  mar-  m  his 
riage  is  only  a  qualified  gift  of  them  to  the  husband,  viz.,  upon  wife's 
condition  that  be  reduce  them  into  possession  during  it»oontin-  ^^^^^ 
uance;  for  if  he  happen  to  die  before  his  wife  without  having  "****•• 
reduced  such  property  into  possession,  she,  and  not  his  personsa 
representatives  will  be  entitled  to  them.*    But  if  the  husband 
survive  his  wife,  then  he^  as  her  administrator,  will  be  entitled 
to  all  her  personal  estate  which  continued  in  action,  or  unre- 
covered  at  her  death.    And  although  he  die  before  all  such 
property  be  recovered,  yet  his  next  of  kin  will  be  entitled  to  it 
in  equity.* 

As  to  what  will  be  such  a  reduction  into  possession  by  the  RedaciioB 
husband,  of  the  wife's  chases  in  action^  as  will  defeat' the  wife's  i»to  .?<>•• 
•right  to  them  by  survivorship,  it  may  be  observed,  that  a  "*!J!*J^ 
mere  intention  to  reduce  such  chases  in  action  into  possession      ^^^ 
will  not  be  sufficient.    The  acts  to  effect  that  purpose  must  be 
such  as  to  change  the  property  in  them,  or  in  other  words,  must      ^ 
be  something  to  divest  the  wife's  right,  and  to  make  that  of  the 
husband  absolute;  such  as  a  judgment  recovered  in  an  action 
by  him  a/one,  or  an  award  of  execution  upon  a  judgment  re- 
covered by  him  and  his  wife,  or  receipt  of  the  money,  or  a 
decree  in  equity  for  payment  of  the  money  to  him,  or  to  be  ap- 
plied to  his  use.*'     Therefore,  a  mere  appropriation  by  the 
husband  of  a  legacy  left  to  his  wife,  by  bequeathing  it  to.  his 
wife  for  life  and  afterwards  among  his  children,  has  been  held 
to  be  insufficient  to  change  the  property,  for  it  was  a  chose  in 
action  belonging  to  the  wife  which  could  not  be  recovered 
except  through  the  medium  of  a  suit  in  equity,  to  which  she 
must  have  been  a  party.'(l)    So,  a  transfer  of  stock  into  the 

>  H,  As  to  what  acts  of  the  hnsbaod  will  bar  the  wife*s  right  of  sanriyonhip  in 
soch  casee,  see  Roper,  168,  et  nq, 

^  Co.  Litt.  351.  See  tit.  Executors  and  Adminiatialois^iinle,  974.  Betts  «.  Kimp- 
ton,  2  B.  &  Ad.  273.    (23  Enff.  C.  L.  71.) 

«  Co.  Litt.  351«  Scawen  «.  Blunt,  7  Ves.  894.  Stock  is  ia  the  nature  of  a  eAoie 
in  action.  Per  Sir  Wm.  Grant,  M.  R.,  id.  Betta  v,  Kimpton,  2  D.  &  Ad.  273.  (22 
£og.  C.  L.  71.)  Gaisford  «.  Bradley,  2  Ves.  676.  Per  Lord  Tenterden,  2  B.  &  Ad. 
452.  J2^  Enjyr.  C.  L.  119.) 

*  1  Roper,  205. 

*  1  Roll.  Ab.  345.    Co.  Litt.  46,  b.    Heygate  v.  Annesley,  Bro.  C.  C.  862. 
'  Blunt  V.  Bestland,  5  Ves.  515.    See  Houman  «.  Corrie,  2  Ves.  190. 

(t)  (*«With  respect  to2i;^ew«,  I  Uiiok  they  hafe  been  slmost  oniftrmly  regaided  u 
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wife's  name,  to  which  Ae  became  eotided  during  diemamage, 
will  not  be  conmdered  as  a  transfer  to  her  hu^ndL*  Bat  a 
transfer  into  the  husband's  sole  name  wiU,  it  seems,  change  the 
property^  unless  it  be  made  to  him  as  trustee  only.*  Where  Jl. 
purchased  stock  in  the  joint  names  of  himself  afid  wife,  and 
afterwards  bequeathed  the  same,  as  his  property,  away  from 
his  wife;  it  Was  held,  that  the  stock  became  the  absolute  pro- 
perty of  the  wife  surviving.* 
Neflo-^  So  if  a  negotiable  instrument,  as  a  promissory  note  or  bill  of 

ttftble  In-   exchange,  be  given  to  the  wife  before  or  during  the  marriage; 
Btrnmentfl.  ^^  ff^ert  possession  of  it  by  the  husband  will  not  change  the 

Eroperty  in  it  so  as  to  defeat  her  right  by  survivorship,  unless 
e  recovers  upon  it  in  bis  lifetime;  for  it  is  a  chast  in  action.^ 
*1085    ^'So  if  a  bond  be  given  to  the  wife  during  the  coverture.'    So 
where  money  was  left  in  the  hands  of  trustees  for  the  benefit 
of  the  wife,  and  her  husband  made  no  disposition  of  it  during 
his  lifetime;  it  was  held,  that  she  was  entitled  to  it  by  sur- 
vivorship.^ 
Mode  of        But  there  are  other  methods  by  law,  besides  actual  reduc- 
defeatiof   jJoq  into  possession,  by  which  the  husband  is  allowed  to  exer- 
titlebv*     ^^^  ^^^  \'^^  right  over  his  wife's  choses  in  action,  and  to 
MirviTor-   defeat  her  title  by  survivorship ; — ^viz.,  by  the  disposition  of  her 
Bhip.  '      interest  in  such  of  them  as  are  /e^^a/Zy  transferrable  by  assign- 
ment^ without  any  distinction  whether  the  interest  be  immedi- 
ate or  in  remainder;  and  the  passing  and  extinguishment  of 
her  interest  in  such  of  them  as  are  not  assignable  by  release. 
Thus,  the  husband  acquires  such  an  inter^t  in  the  debts  due  to 
his  wife  as  to  enable  him  to  release  them,  so  as  to  bind  her.** 
So  also  he  may  release  all  rights  accruing  to  her  'during  the 
marriage.'    He  may  release  a  legacy  left  to  her^  although  she 
die  before  the  time  of  payment  arrives^    <^  When  the  wife  has 
any  right  or  duty  which  by  possibility  may  happen  to  accrue 
during  the  marriage,  the  husband  may  by  release  discharge  it; 
but  where  she  has  a  right  or  duty,  which  by  no  possibility  can 
accrue  to  her  during  the  coverture,  there  the  husband  cannot 
release  it  ^'^(1) 

» Wildman  v.  Wildman,  9  Ves.  174.        *  1  Rop.  221.  . 

•  Wall  V.  Tomlinson,  16  Yes.  413.  '  Coats  v,  Stevens,  1  Y.  &  Coll.  66. 

•  Nash  V.  Nash,  2  Mstid.  133.  Richards  v.  Richards,  2  B.  &  Ad.  447.  (22  Eng. 
C»  L.  119.)  In  Hodges  «•  Bererly,  Bunb.  118,  and  in  Lightboame  v.  Holydaj,  2 
£q.  0.  Ab.  2  Mad.  135,  n.,  it  was  held,  that  a  promissory  note  given  to  a  wife  did 
not  sarvive  to  her.  See  M'NeUags  «•  HoUoway,  1  B.  ^  A.  218,  poai^  and  Bariow  v. 
Bishop,  1  East,  432. 

<  Coppin  9. ,  8  P.  Wms.  497.    Day  v.  Padrone,  2  M.  &  S.  396,  n. 

f  Twisden  v.  Wise,  1  Vem.  161.         n  2  Roll.  Ab.  210. 

1  ToosfaSt.  33S.  i  jlntm.  9  Roll.  134.    And  see  10  Rep.  51,  b. 

k  Per  Holt,  C.  J.,  1  Salk.  327.    1  Com.  67.    1  Lord  Raym.  616,  522. 

cfaotes  in  attion,  and  ^fihtn  gnvn  (6  a  married  woman  will,  nalem  reoeived,  releartd,  or  per- 
haps assigned  for  a  Taloable  oonsidenitioD  by  her  husband,  survive  to  her,  upon  his  djiag 
befeie  her.**    Per  Kennedy,  J^  in  Wintereagt  v.  Smith,  4  Rawie,  182.) 
0)  (Any  diiposltioa  of  a  wife's  ofaoae  in  action  which  is  snbstantiaDy  an  aasigameat  bt 
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Wbenevcor  the  propetty  is  so  limited  to  the  wife^  that  it 
cannot  poaribiy  fell  into  possessioa  diuing  the  marriage,  the 
hnsiiaiid  has  no  power  to  dispose  <rf  it  As  if  a  lease  were 
made  to  the  husband  and  wife  for  their  lives,  and  to  the  eare- 
euiorr  of  the  survivor y  the  husband  could  not  release  or  dis- 
pose of  the  remainder  against  the  title  of  his  wife  surviving 
hiHi;  because  it  could  not  posnUy  come  into  possession  during 
the  marriage,  and  the  wife's  interest^  or  chance,  was  a  mere 
posrability.* 
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wipe's  separate  estate. 

Though  by  the  common  law  the  wife  is  incapable  of  enjoy-  A  wife 
ing  real  or  personal  estate,  separate  from  and  independent  of  ni»y  ^^"^ 
her  husband,  and  though  in  general  her  property  vests  in  the  L^eJJ?*® 
husband  by  the  marriage,  yet  under  certain  circumstances,  she  oyer 
may  enjoy  a  separate  property,  over  which  her  husband  has  no  which  her 
controL(l)  As  if  property  be  vested  in  trustees  before  marriage  husband 
to  enable  the  wife  to  carry  on  business  upon  her  sole  account,  **"  ^*7®, 
and  for  her  separate  use,  the  disability  of  coverture  will  be  so  ^^^"^     ' 

*  2  Roll.  Ab.  48.  10  Rep.  61.  Touchst.  344.  And  see  Belcher  v.  Hndson,  Cro. 
Jae.  833.    Gage  o.  Aoton,  1  Salk.  386.    Hob.  316.    Cro.  Jae.  671. 

Talnable  oontideration,  will  bur  her  right.  The  aMigneo,  howcTcr,  mast  be  a  purchaser, 
else  be  will  stand  in  the  place  of  the  husband,  and  failing  to  reduce  the  chose  to  possessioa 
in  the  lifetime  of  the  husband,  the  wife*s  right  will  sorviTe.  In  other  words,  ihe  husband 
may  sell  his  wife*s  chose  in  action,  but  cannot  give  it  away  freed  from  the  incidents  of  the 
narriage.  Per  Gibeon,  C.  J^  in  Hariman  ▼.  J&wdel^  1  Rawle.  978.  On  the  ground  tfiat  an 
assignment  in  digckargt  of  a  debt  is  on  valuable  consideration,  and  that  an  assignment  ae  a 
pledge  or  collateral  security  is  not,  the  court  held  in  the  above  case  that  an  assignment  by  a 
fmsband^of  his  wife*s  ehoses  in  action  as  a  eMaUral  seetiri/y,  does  not  deprive  her  of  the 
right  of  eurvivorshipi  in  ease  he  dies  before  they  are  redoccxi  to  possession.  Ibid,  See  ^ 
very  full  and  elaborate  discussion  of  this  doctrine  in  Siter's  case,  4  Rawle,  468.) 

(1)  (A  separate  interest  in  a  wife  in  personal  chattels  was  unknov^n  to  the  common  law. 
Like  her  person,  her  property  was  under  the  control  of  her  husband.  This  strictness  has 
been  much  relaxed  by  the  decisions  of  the  courts  of  equity.  It  is  now  fully  establbhcd  that  a 
separate  property  may  be  held  by  a  married  woman,  through  the  intervention  of  a  trust,  and 
even  without  the  interposing  office  of  a  trustee.  To  exclude,  however,  the  marital  rights 
over  her  property,  a  ciesr  intention  in  the  donor,  that  it  shall  bo  for  her  separate  use,  most 
appear.  No  technical  words  are  necessary  to  create  a  separate  use,  but  adequate  language 
must  be  employed,  in  making  the  gift,  to  manliest  a  decided  intention  to  transfer  a  separate 
interest;  to  show  that  the  husband  was  not  to  enjoy  what  the  law  would  otherwise  give 
him.    Per  Earle,  J.,  in  Carroll  v.  Lea^  3  Gill  6l  Johns.  506. 

The  rule  is,  that  the  intervention  of  trustees  to  whom  a  devise  or  bequest  is  made  for  the 
nee  of  a  married  woman  is  net  of  itself  sufficient  to  determine  it  to  be  ibr  her  Mifor&tt  use. 
Per  Kennedy,  J.,  in  Evan9  v.  £noto,  4  Rawle,  66. 

Where  a  husband,  immediately  after  the  marriage,  deserted  his  wife  and  married  another 
woman  and  never  returned  to  his  wife  or  contributed  in  any  manner  to  her  support,  it  was 
held  that  personal  property,  acquired  bv  her  during  such  desertion,  became  her  separate 
estate  which  she  might  dispose  of  by  wiU  or  otherwise.  Starrett  ▼.  Wynn,  17.8erg»  d&  R. 
130.) 
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through     far  removed,  that  the  transaction  will  be  established  against  the 
the  inters   husband  and  his  creditors.    In  such  case  the  trustees  of  the 
^tm     ^^®  ^*'*  ^  entitled  to  the  property  assigned,  and  to  its  increase 
by  mar-     ^^^  profits^  for  her  sole  and  separate  usa  and  benefit  The  law 
riage  set-  considers  the  wife  as  the  agent  of  her  own  trustees,  and  her 
tlement.     possession  as  their  possession.    Thus,  where  by  a  settlement 
before  marriage,  reciting  an  agreement,  that  the  wife's  stock  in 
trade,  &€.,  should  be  assigned  to  trustees  for  her  separate  use 
and. benefit,  to  the  intent  that  she  might  carry  on  the  trade  at 
her  own  risk  and  charges,  and  for  her  own  separate  and  exclu- 
sive benefit  she  assigned  to  A.  all  her  stock  in  trade  and  effects 
and  all  book  debts,  &c.,  in  trust  for  her  separate  use;  there  was 
not  any  schedule  of  the  pmperty  armexed  to  the  deed,  or  re- 
ferred to;  after  the  marriage  she  carried  on  the  business  (of 
a  milliner)  in  the  same  house  with  her  husband,  but  in  a  sepa- 
rate apartment;  he  paid  the  rent  of  the  house,  and  was  at 
the  expense  of  fitting  up  the  shop;  the  husband  having  become 
a  bankrupt;  the  court  held,  that  his  assignees  were  not  entitled 
to  her  property,  for  ttf.,  the  trustee,  was  the  real  owner  of  it, 
and  it  was  not  in  the  order  and  disposition  of  the  husband  with 
the  consent  of  the  real  owner,  to  make  the  case  fall  within  the 
statute.    The  wife's  possession  of  the  goods  was  as  agent  of 
the  trustee.    And  the  want  of  a  schedule  to  the  deed,  speci- 
fying the  property  assigned,  was  immaterial,  for  it  would  have 
*1087    *given  no  public  notice  or  information,  and  it  would  have  been 
only  known  to  the  persons  interested  in  the  settlement.*    So 
where  by  a  settlement  before  marriage,  thirty-two  cows,  &c, 
and  the  increase  and  produce  arising  therefrom,  were  assigned 
to  trustees  for  the  separate  use  of  the  wife,  the  husband  cove- 
nanting to  permit  her  to  carry  on  the  trade  of  a  cow-keeper  to 
her  separate  use;  after  marriage,  the  wife,  with  the  profits  of 
her  trade,  purchased  four  more  cows;  held,  that  the  settlement 
was  good  against  the  creditors  of  the  husband,  and  that  the 
cows  purchased  after  the  marriage  were  also  protected  by  it. 
With  respect  to  the  latter,  Mr.  Justice  Buller  said  it  was  the 
same  as  if  the  wife  had  paid  the  produce  arising  from  the 
original  cows  to  the  trustees,  and  they  had  purchased  the  other 
cows,  for  she  had  acted  as  the  agent  of  the  trustees.^ 

So  where  ^feme  soUj  who  kept  a  horse  and  chaise  to  visit 
her  customers,  by  deed  conveyed  to  trustees  «  all  her  house- 
hold furniture,  goods,  and  chattels,  (specified  in  a  schedule,  in 
which  the  horse  and  chaise  were  not  included,)  and  all  her 
stock  in  traded  and  other  articles  belonging  to  her  in  and  about 
her  business;  after  marriage  she  used  the  horse  and  chaise  as 
before;  held,  that  the  horse  and  chaise  passed  to  the  trustees, 
as  belonging  to  her  in  and  about  her  business^  and  that  they 


'  Jarman  «.  Woolloton,  3  T.  R.  618. 

^  Haselington  v.  Gill,  3  Doug.  415.    (36  Eng.  C.  L.  171.)    3  T.  R.  690,  n. 
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v^ere  not  liaUe  to  be  taken  in  execution  for  the  debts  of  her 
husband.* 

Regularly,  when  property  is  intended  to  be  given  or  settled 
upon  married  women  for  their  separate  uses,  it  ought  to  be 
▼ested  in  trustees  for  them;  but  even  though  such  precaution 
be  not  observed,  still  in  equity,  the  intention  will  be  effectua- 
ted, and  the  wife's  interest  will  be  protected  by  the  conversion 
of  her  husband  into  a  trustee  for  her> 

A  wi/e*s  property  may  be  limited  by  a  marriage  settlement 
to  her  husband,  until  he  becomes  insolvent,  and  from  that  event, 
*to  the  wife's  separate  use  for  life.*  But  a  husband  cannot  *1088 
before  marriage,  settle  his  property,  so  as,  by  express  stipula- 
tion, with  a  view  to  future  insolvency,  to  give  his  wife,  in  that 
event,  any  part  of  his  property.* 

Though  in  strictness  a  husband  has  no  right  to  any  of  his  A  disposi- 
wife's  property  before  marriage,  and  in  general  the  wife  can  *ion  ^y  a 
dispose  of  her  fortune  as  she  pleases  before  that  event,  yet,  J^g^*"^ 
ifajler  the  commencement  of  a  treaty  for  marriage  the  wife  per^, 
should  make  a  voluntary  disposition  of  her  property,  without  pendiDg  a 
the  knowledge  or  concurrence  of  he^  intended  husband,  such  treaty  of 
disposition  will  in  general  be  void,  as  being  a  fraud  on  his  ma-  P®"**?®'- 
lital  rights.*(l)  But  in  applying  the  principle  upon  which  con-  {,^^^09.^ 
▼eyances  made  by  the  intended  wife,  pending  a  treaty  of  mar-  band,  will 
riage,  are  avoided  upon  the  ground  of  fraud  on  the  marital  be  void  as 
right,  the  court  will  take  into  consideration  the  meritorious  ob-  »?«»* 
ject  of  such  conveyances,  and  the  situation  of  the  intended  ^°^ 
husband  in  point  of  pecuniary  means.  Therefore,  where,  pend- 
ing a  treaty  of  marriage,  a  conveyance  was  made  by  the  in- 
tended wife  as  a  provision  for  the  children  of  a  former  mar- 
riage, the  court  refused  to  set  it  aside.'  So  where  a  conveyance 
was  made  to  a  sister,  and  the  husband  was  presumed  to  have  . 
notice  of  the  assignment  before  marriage.^    But  the  concur- 
rence of  the  husband  in  the  settlement  precludes  all  objection 
on  this  ground.^ 

•  *  Dean  «.  Brown,  5  B.  &  C.  336.  (11  Eng.  C.  L.  348.)  8  D.  &  R.  95.  9  C.  & 
P.  63.    (13  Engr.  C.  L.  30.) 

^  3  Roper,  153.  Bennett  v.  Dana,  3  P.  Wma.  316.  Per  Lord  Eldon,  in  Rich  v. 
Cockell,  9  Ves.  375.    Parker  v.  Brook,  id.  583. 

«  Lockjer  «.  Savage,  3  Stra.  947.  Ex  parte  Hinton,  14  Yes.  598*  Ex  parte  Cooke, 
8  Ves.  354. 

'  Higgingbotham  v.  Holme,  19  Yes.  88.  Ex  parte  Hodgson,  id»  306.  Ex  parte 
Murphy,  1  Scho.  &  Lef.  44.    Higginson  v.  Kelly,  1  Rose,  369. 

*  The  Connteas  of  Strathmore  v.dowgb^  1  Yea.  jun,  38.  Howard  v.  Hooker,  1  Eq. 
Caa.  Ab.  59.  3  Ch.  Rep.  81.  Carleton  v.  Doraet,  3  Yer.  17.  Hunt  «•  Mathews,  1 
Yer.  408.    Goddard  v.  Snow,  1  Russ.  485.    1  Roper,  165,  et  eeq. 

*  King  V.  Cotton,  3  P.  Wms.  674.    See  Newstead  v.  Searlea,  1  Atk.  365. 
c  St.  George  v.  Wake,  1  Mylne  &  K.  610. 

» Id.    Slocombe  v.  Glubb,  3  Bro.  C.  C.  545. 

(1)  {Crane  v.  Morri$*M  Leeete,  6  Peters,  598.) 
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OF  THX  LIABILITT  OF  THE  HUSBAND  IN  RBSnOT  OF  THB 

CONTBACTS  OF  HIS  WIFX. 


PAOK 

1  Liability  of  the  husband  for 
the  contracts  of  Lis  wife 
Sum  »ola, 

8.  Liabili^  for  her  oontncti 
duringf  oohabitatian. 

3.  Liability  for  her  contracts 
after  separation  by  mutual 
consent.  •        •        •        1094 


PAGE 

4.  Liability  for  .contracts  aAer 
separation  through  his 
miBcondoct.     •        •        1097 

6.  Liabili^of  tfaehasboadfoc 
the  wife's  contiaots  when 
she  has  deserted  him,  or 
been  guilty  of  adultery.   1098 


Hating  considered  the  interest  which  the, husband  acquires 
in  his  wife's  property  by  the  marriage,  it  is  proposed  to  tre^t 
next  of  his  liability  in  respect  of  her  contracts;  and  first,  as  to 
her  contracts  before  marriage. 

Ahusbaod      1. — Liability  of  the  husband  Jbr  the  contracts  of  his  wife 
is  liable     dum  sola.'}    It  may  be  laid  down  as  an  established  rule,  that 
'^'  tmtfl    ^®  husband  is  liable,  during  the  marriage^  for  M  contracts 
of  his  wife  ^^^®  ^y  h®^  ^^^  ^^^9  ^^^  improvident  soever  they  may  be, 
dum  9Qk*  though  she  does  not  bring  him  a  portion  of  one  shilling;  and 
on  the  other  hand,  that  unless  such  contracts  be  enforc^  dur- 
ing the  coverture,  he  is  not  personally  responsible  in  respect 
of  them,  be  her  fortune  ever  so  great;  but  if  he  becomes  her 
administrator,  he  is  chargeable  in  his  representative  capacity 
to  the  extent  of  her  assets.* 

d^f^  ^  2. — Liability  of  the  husband  for  the  contracts  of  his  wife 
liable  fOT  ^^^^8  cohabitation,}  During  the  coverture  the  wife  is  in  ge- 
any  con-  neral  incapable  of  acquiring  any  property  of  her  own,  or  of 
traou  en-  binding  her  husband  by  any  contract  made  by  her  without  his 
ter&dinto  authority,  express  or  implied;  while,  however,  they  live  to- 
^fe  dn-  %^^^^9  *^f  s^^  orders  any  goods,  or  enters  into  any  ccmtract  for 
ring  CO-  necessaries  for  herself  or  the  family,  the  law  wiH  presume  that 
vertore  in  so  doing  she  acted  as  his  agent,  and  under  his  authority;  and 
without  he  will  be  responsible  for  such  contracts  unless  he  rebuts  the 
hw  assent  presumption  of  agency  by  express  evidence.*^  The  rule  of  law 
i^llsd.^'  is  this: — If  the  husband  and  wife  live  together,  and  the  hus- 

*  Bac.  Ab.  Baron  and  Feme  (E.)  Com.  Dig.  Baron  and  Feme  (3  C.)  (NO  F.  N. 
B.  191.  Heard  v.  Stamford,  3  P.  Wms.  409.  Cas.  t&mp.  Talbot,  17l  1  Roll.  Ab. 
351.  Bnt  in  an  action  in  respect  of  a  contract  of  the  wife  precious  to  the  marriage^  the 
husband  may  show,  under  the  general  issue,  tliat  at  the  time  of  the  supposed  contract 
she  was  the  wife  of  another  man,  who  is  still  alive.  •  Cowly  v.  Robertson,  3  Camp. 
438. 

^  B.  N.  P.  134.  Manby  v.  Scott,  1  Mod.  135.  Etherington  v.  Parrott,  9  Lord 
Raym.  1006.  Montague  «.  Benedict,  3  B.  &  C.  631.  (10  Eng.  C.  L.  905.)  Martin 
V.  Withers,  Skin.  348. 
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band  will  not  supply  her  with  necessaries,  or  the  means  of 
obtaining  them,  then,  although  she  has  her  remedy  in  the  Ec- 
clesiastical Court,  yet  she  is  st91  at  liberty  to  pledge  his  credit 
for  what  is  stricdy  necessary  for  her  own  support.    But  if  he 
provides  her  with  necessaries,  he  is  not  bound  by  her  con- 
tracts, imlesB  there  is  reasonable  evidence  to  show  that  she  has 
made  the  contract  with  his  assent    Cohabitation  is  presump-  Cohabita- 
tire  evidence  of  the  assent  of  the  husband,  but  it  may  be  re-  tion  is  pie- 
butted  by  contrary  evidence;  and  when  such  assent  is  proved,  "JJ^I^ 
the  wife  is  the  agent  of  the  husband  duly  authorised.*   Where  ^  ^aMenU 
a  husband  is  living  in  the  same  bouse  with  his  wife,  he  is  lia- 
ble to  any  extent  for  goods  which  he  permiis  her  to  receive 
there;  she  is  considered  as  his  agent,  and  the  law  implies  a 
promise  on  his  part  to  pay  the  value.^ 

But  to  render  the  husband  liable  for  goods  supplied  to  his 
wife  durii^  cohaUtation,  without  his  express  assent,  it  is  neces- 
sary that  £e  goods  be  sui>plied  on  the  (nredit  of  the  husband, 
and  that  they  be  nece^ries  suitable  to  his  estate  and  circum- 
stancea 

Where  the  plaintiff,  a  milliner,  supplied  articles  of  dress  to  The  hns- 
the  amount  of  MOL,  in  the  course  of  six  months,  to  the  wife  of  |>^  '^^^^ 
the  defendant,  an  apothecary  in  a  country  town,  and  it  did  not  Jjfpj  f^^ 
appear  that  be  had  any  knowledge  of  the  goods  having  been  nJbesra- 
supplied,  and  the  plaintiff  took  from  the  wife  a  promissory  nw  sup- 
note,  in  her  own  name,  for  the  amount;  besides,  her  father  had  P?^^^. 
settled  a  former  account  of  the  same  sort,  which  she  had  with  ^'  ^^^^ 
the  plaintiff  without  the  knowledge  of  her  husband,  and  de- 
sired the  plaintiff  not  to  give  her  any  further  credit  without  her 
*hu8band'8  sanctim;  it  was  held,  that  the  husband  was  not    *1091 
liable,  as  the  goods  were  not  supplied  on  his  credit,  but  on  that 
of  his  wife.*    So,  where  the  plamtiff  had  furnished  the  wife 
of  the  defendant,  an  attorney,  not  in  extensive  practice,  with 
fashionable  dress,  to  the  amount  of  183/.,  in  about  a  year  and 
a  half,  but  debited  ^  wife  in  his  books,  and  she  had  partly 
paid  for  the  goods  by  bills  of  exchange  accepted  by  herself, 
and  paid  by  her;  it  appeared  that  the  husband-  bad  seen  her 
wear  some  of  the  dresses;  it  also  appeared,  that  when  one  of 
her  acceptances  became  due,  the  plaintiff  wrote  her,  beseeching 
her  to  provide  for  it,  and  that  he  made  no  application  to  the 
husband  respecting  it,  and  that  she  said  in  the  presence  of  the 
plaintiff  and  the  defendant,  that  ^  her  husband  never  paid  her 
bills,  she  always  paid  her  own.^'    Heath,  J.,  left  it  to  the  jury 
to  consider,  whether  credit  had  been  given  to  the  wife  and  not 
to  the  husband,  and  the  jury  having  found  a  verdict  for  the 
plaintiff,  the  court  set  it  aside  and  granted  a  new  trial^    So, 
where  the  husband,  during  his  temporary  absence,  made  an 


>  Per  Bayley*  J  ,  in  Montague  o.  Benedict,  3  B.  ft  C.  635.    (10  Eng.  C.  L.  906.) 

■»  Per  Lord  EUenbonmgfa,  C.  J.,  in  Wightmsn  v.  Wakefield,  1  Camp.  191. 

<  Metcalf «.  Shaw,  3  Camp.  S9. 

4  Bentley  «.  Griffin,  6  Taont.  356.    (1  Eng.  C.  L.  131.) 


1091  mrsBAiTD  Am  win.  [chak  tv* 

allowance  to  his  wife  for  the  supply  of  herself  and  family,  and 
a  tradesman,  with  notice  of  this,  supplied  her  with  goods,  on 
her  promising  to  pay  him  out  of  her  allowance;  held,  that  the 
husband  was  not  liable.* 

Where  the  plaintiff,  a  jeweller,  in  the  course  of  two  months, 
supplied  the  defendant's  wife  with  jewellery  to  the  amount  of 
85/.,  and  it  appeared  that  the  defendant  was  a  special  pleader 
of  a  moderate  income  only,  who  liried  in  furnished  lodgings, 
without  a  man-servant;  that  the  wife  had  jewellery  suitable  to 
her  condition,  and  that  she  had  never  worn  in  her  husband's 
presence  any  of  the  articles  furnished  to  her  by  the  plaintiff; 
the  court  held,  that  the  articles  supplied  were  not  necessaries, 
and  that  as  there  was  no  evidence  to  go  to  the  jury  of  any  as- 
sent of  the  husband  to  the  contract  made  by  his  wife,  the 
plaintiff  could  not  maintain  an  action  for  the  amount.^ 

Where  a  tradesman  provides  articles  for  a  married  woman, 
*1092  *it  i»  his  duty,  if  he  wishes  to  make  the  husband  responsible, 
to  inquire  if  she  has  her  husband's  authority  or  not;  for  where 
he  chooses  to  trust  her,  in  expectation  that  she  will  pay,  he 
must  take  the  consequences  if  she  does  not  If  he  takes  no 
pains  to  ascertain  whether  the  necessity  exists  or  not,  he  sup- 
plies the  articles  at  his  own  peril;  and  if  it  turn  out  that  the 
necessity  does  not  exist,  the  husband  is  not  responisble  for  what 
may  be  furnished  to  his  wife  without  his  knowledge.® 

But  however  low  a  man's  circumstances  may  be,  if  he  al- 
lows his  wife  to  assume  an  appearance  which  he  is  unable  to 
support,  he  is  answerable  for  the  consequences.  When  a 
tradesman  is  thereby  deceived,  the  loss  must  fall  upon  him 
who  connived  at  the  deception.  Whatever  may  be  the  hus- 
band's degree,  he  sends  his  wife  out  into  the  world  with  a  credit 
corresponding  to  the  rank  in  life  in  which,  by  his  sanction,  she 
affects  to  be  placed;  and  if  a  man  knowing  that  his  wife  has 
ordered  goods  inconsistent  with  bis  fortune,  and  having  t^e 
power  of  returning,  or  countermanding  them,  he  does  neither, 
he  adopts  her  act,  and  renders  himself  liable  for  them.^ 

Furniture  for  a  house  may  be  considered  as  necessaries,  pro- 
vided it  is  suitable  to  the  rank  and  income  of  the  wife.^  What 
will  be  considered  necessaries,  exclusive  of  board  and  lodging, 
are  such  articles  as  comport  with  the  wife's  situation  in  life 
and  her  husband's  fortune,  and  which  are  usually  worn  or 
possessed  by  persons  in  similar  conditions  of  life.' 
When  the  If  the  wife  carries  on  business,  and  the  husband  receives  the 
agency  of  profits,  the  law  presumes  that  she  acts  as  his  agent,  and  he  is 


•  Holt  V.  Brien,  4  B.  &  A.  252.     (6  Eng.  C.  L.  418.) 

k  Montague  v.  Benedict,  3  B.  &  C.  631.    (10  Eos.  C.  L.  805.)    5  D.  &'R.  532* 
S.  P.  Seaton  9.  Benedict,  5  Bing.  28.    (15  Eng.  G.  L.  354.)    2  M.  &  P.  66. 

•  Per  Holroyd,  J.,  3  B.  &  C.  637.    (10  Eng.  C.  L.  205.) 

'  Per  Lead  Ellenborongh,  C.  J^t  in  Waithman  «•  Wakefield,  1  Gamp.  121. 
'  Hunt  V.  De  Blaqoire,  5  Bing.  550.    (15  Eng.  G.  L.  535.)    3  M.  &  P.  106. 
'2  Roper,  111. 
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liable  for  articles  fnmidied  in  the  business,  though  the  invoices  the  wife 
and  receipts  are  in  the  name  of  the  wife,  and  Siough  she  be  ^!^^^ 
rated  to,  and  pay  the  rates  and  taxes.'    Where  a  wife  traded,  P™""*®** 
and  the  husband  received  the  profits,  and  she  bonowed  money; 
upon  a  bill  filed,  after  his  death,  against  Ihe  husband  for  the 
*mooey,  the  lord  chancellor  directed  an  issue  to  try  whether    *1093 
the  money  was  borrowed  to  carry  on  the  trade;  observing  that 
if  it  were,  the  husband  would  be  decreed  to  pay  it.^(l) 

If  the  wife  purchases  necessaries,  and  without  the  authority  Money 
of  her  husband  barrows  money  to  pay  for  them,  the  husband  l®p^  to  the 
will  not  be  liable  at  law  for  the  payment  of  the  money/    But  ^^^ 
a  court  of  equity  will  allow  the  lender  of  the  money  to  stand 
in  the  place  of  the  person  who  actually  supplied  her  with  the 
necessaries,  and  compel  the  husband  to  pay  to  him  the  value 
of  the  articles  proved  to  have  been  deliveied;'  and  the  hus- 
band is  liable  at  law  for  a  loan  of  money  to  his  wife  made  at 
his  request* 

As  cohabitation  is  primd  facie  evidence  of  the  wife's  autho- 
rity to  contract  for  necessaries,  if  a  man  cohabits  with  a  woman 
to  whom  he  is  not  married,  and  permits  her  to  pass  as  his  wife, 
he  will  be  liable  to  pay  for  goods  furnished  to  her,  even  by  a 
man  who  knew  that  the  parties  were  not  married/  But  where 
they  have  separated,  he  cannot  be  charged  even  with  necesea^ 
ries  supplied  to  her,  if  he  can  show  that  in  point  of  fact  they 
were  not  married  ;i^  nor  will  his  executor  be  liable  for  goods 
supplied  to  her  after  his  death.^^  But  cohabitation  is  only  pre- 
sumptive evidence  of  the  wife's  authority  to  contract  for  neces- 
saries, which  may  be  rebutted  by  evidence  negativing  the 
husband's  assent  to  such  contracts,  as  by  proof  of  express  no- 

*  Petty  V.  Anderson,  3  Bing.  170.  (11  Eng.  C.  L.  84.)  10  Moore,  577.  S  C.  & 
P.  38.     (12  Enjr.  C.  L.  17.) 

^  Bowyer  r.  Peake,  3  Preem.  915. 

*  Stone  «.  M'Nair,  1  Mooie,  1S6.  (9  En^.  C.  L.  166.)  A  eomit  for  money  lent 
by  the  plaintiff  to  tlue  defendant*a  wife  without  adding  ^^  at  his  request,"  is  had,  eyen 
after  jadgment  by  default.     Brown  v,  M'Nair,  4  Price,  48. 

'  Harns  v.  Lee,  1  P.  Wms.  483.    Per  Parker,  J.,  in  Earle  v.  Peale,  1  Salk.  387. 

*  Stevenson  v.  Hardie,  3  BJ.  873. 

'  Watson  V.  Threlkeld,  3  Esp.  637.    Rohinsoa  v.  Mahon,  1  Camp.  845. 

i  Manro  o.  De  Chemant,  4  Camp.  315. 

k  Blades  v.  Free,  9  B.  &  C.  167.    (17  Eng.  C.  L.  351.)    4  M.  &  R.  383. 

(1)  (If  hotband  and  wife  live  together,  any  basiness  in  which  ehe  may  be  engaged  if  pre- 
•Qined,  ooIeM  the  contrary  be  shown,  to  be  oondacted  by  her  with  hit  knowledge  and  aa  his 
agent.  If  he  know  that  she  is  coodocting  business  in  his  or  in  her  own  name,  and  do  not 
prohibit  or  prevent  her  or  make  known  his  dissent,  he  is  liable  on  such  contracts  as  she  may 
make,  and  is  liable,  civilly,  for  such  frauds  or  other  torts  as  she  may  commit  in  the  ooorse 
of  sneh  business.  If  the  wife- buy  goods  without  the  husband's  knowledge,  and  ho  after- 
wards learns  that  she  has  purchased  Uiem,  if  he  permit  her  to  use  them  or  to  retain  possession 
of  them,  be  is  liable  for  the  price.  In  such  a  case  the  possession  of  the  wife  is  the  possession 
of  the  hosband.'  If,  when  applied  to  for  paymcnl,  he  disown  all  participation  in  the  business, 
and  deny  that  the  purchase  was  made  on  his  behalf,  the  seller  may  elect  to  treat  such  dis- 
claimer as  a  disoffirroance  and  rescission  of  the  contract,  and  may  retake  the  goods,  or,  if 
they  be  withheld  from  him,  may  bring  trover  or  replevin  for  them.  WKmley  v.  BFOregw, 
33  Wharton,  369.) 
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tiee  to  the  plaintiff  or  his  servant  not  to  trost  the  tvlfe.*  A 
general  or  public  prohibition,  as  notice  in  a  newqieper,  will 
not,  however,  be  sufficient  to  discharge  the  husband,  without 
proof  that  it  reached  the  plaintiff.^ 
*1094  ^Where  the  wife,  without  any  authority  from  the  husband, 
contracted  with  a  servant  by  deed,  it  Was  held  that  the  ser- 
vant, having  performed  the  services,  might  sue  die  hushuid  in 
assumpsit y  according  to  the  terms  of  the  deed/  Wheve  a  wife 
ordensd  goods  to  be  sent  to  her  modier's,  saying  her  husband 
would  pay  for  tbem,  which  he  did,  aiHi  subsequently  gave 
another  similar  order,  the  husband  was  held  liable.'  So,  if  he 
promise  to  pay  the  debt  of  his  wife,  for  which  he  is  not  o^r- 
wise  liable,  he  will  be  bound  by  it^  The  husband  is  liable 
for  expenses  incurred  by  his  wi^  in  exhibiting  articles  of  the 
peace  against  him,  when  rendered  necessary  by  his  conduct.^ 
But  where  the  plaintiff  advanced  money  to  the  wife  of  the  de- 
fendant to  enable  her  to  prosecute  her  husband  for  an  assault; 
it  was  held,  that  he  could  not  recover  it  froim  the  husband,  for 
•the  prosecution  of  the  husband  could  not  be  considered  neces^ 
sarg  for  the  protection  of  the  wife,  she  might  have  ^hibited 
articles  of  the  peace  against  him  as  in  the  preceding  case;  as 
an  indictment  tnerefore  was  not  necessary,  in  the  absence  of 
an  express  promise,  the  husband  could  not  be  called  upon  to 
pay  the  costs  incurred  in  pieferiing  it« 

9.-*-^*aM/»7y  qfihe  husband  for  his  totfe^s  contracis  qfter 
separation  by  mutual  consent J\  Having  discussed  the  lia^ 
•bility  of  the  husband  in  respect  of  his  wife's  contracts  during 
cohabitation,  we  shall  now  consider  how  fietr  he  is  respcmsible 
for  her  engagements  during  separation. 

It  is  now  established  by  a  series  of  decisions,  that  a  husband 
and  wife  may  effect  a  legal  and  binding  separation  through  the 
intewention  of  trustees;  and  that  deeds  of  settlement  made  in 
contemplation  of  immediate  separation,  and  agreements  of 
separate  maintenance,  may  be  enforced  in  courts  of  law  and 
•1095  equity.^  But*a  deed  providing  for  the  future  separation  of 
the  parties,  and  not  intended  to  take  immediate  effect,  is  void 


•  Bonlton  v.  Prentice,  3  Stia.  1314.  Etherington  v.  Parrott,  SaDc.  118.  Per  Lord 
Eldon,  in  Rawlins  «•  Vandyke,  3  Esp.  850.    3  Stark.  Er.  393. 

^  Manby  v,  Scott,  1  Sid.  137.    Bac.  Ab.  Baron  and  Feme,  H. '  Hinton  v.  Hadson, 
1  Freem.  349.    Child  v.  Hardyman,  Stra.  875. 
«  White  V.  Cuyler,  6  T.  R.  176.     1  Esp.  300. 
«»  Pylmer  ».  Lynn,  4  Nev.  &;  M.  559.     (30  Eng.  C.  L.  397.)     1  H.  &  W.  59. 

*  mrxlson  «.  Hall,  1  Mood.  &;  Rob.  185.  Hornbuccle  v.  Hombury,  3  Stark.  177, 
(3  Eng.  C.  L.  303,)  oo«/,  1096,  n. 

'  Shepherd  v.  Mackoul,  3  Camp.  336.    See  Williams  «.  Fowler,  M'Clel.  &  Y.  369. 

i  Grindell  v.  Godman,  1  Nev.  &  Per.  169.    3  Har.  &  Wol. 

k  Jee  9.  Thurlow,  3  B.  &  C.  547.  (9  Eng.  C.  L.  174.)  Waite  v.  Jones,  1  Bing. 
N.  C.  656.  (37  Eng.  C.  L.  533.)  Wilson  v.  Moshett,  3  B«  &  Ad.  743.  (33  Ekkg. 
C.  L.  175.)  Dateman  0.  Ross,  1  Dow.  335.  Leech  v.  Beer,  3  Xeb.  367.  WonvUl 
V.  Jacob,  3  MeiiY.  356.    Ross  v*  Willonghby,  10  Price,  1. 
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and  cannot  be  enforced  eilhe?  in  law  or  equity.*    When,  there*  If  the  fans- 
fore,  a  husband  and  wife  live  apart  by  mutual  consent,  if  upon  ^^^.?^ 
separation  he  provide  for  her  an  allowance  suitable  to  his  for*  ^p^^^ 
tune  and  rank  in  life,  (which  is  a  que^on  proper  for  the  con*  by  mutaal 
sideration  of  a  jury,)  and  afterwards  pay  it  regularly,  he  will  consent, 
be  ex«ai|pt  from  all  liability  for  her  debts.^(  1)  ^^  ^111  not 

And  amee  it  is  the  payment  of  the  aUo^mnce  which  dis-  ^  ^^^^ 
chaVges  him,  it  \^  immaterial  whether  it  be  secured  by  deed  or  debtoso 
a  written  agreem^it  or  not,  provided  it  be  regularly  paid."^  long  as  be 
But  the  mere  covenant  or  contract  of  the  husband  to  pay  a  pa^s  her  a 
separate  maintenance,  will  not  discharge  his  common  law  ob«  sj^'table 
ligation  to  support  his  wife,  or  exempt  him  fiom  liability  for  He^]^^|f^' 
necessaries  supplied  to  her,  unless  the  stipulated  allowance  be  able  for* 
regularly  paid.^    For  if  he  refuse  to  periorm  his  covenant,  the  necessa- 
w^  may  be  starved  before  redress  can  be  obtained.    The  xies  if  he 
common  law  does  not  relieve  any  petson  from  an  obligation.on  ^^^^ 
the  mere  ground  of  an  agreement  to  do  something  eke  in  the  g^jg^^t 
place,  unless  that  agreement  be  performed;*  and  for  similar  maihte- 
reasons  it  has  been  held,  that  the  husband  was  not  discharged  naaoe  for 
from  liability  for  his  wife's  necessary  expenses,  by  a  separation  ^^'* 
deed,  assigning  her  property  to  trustees  for  her  separate  use^ 
when  itdM  not  appear  that  the  trustees  had  given  efiect  to  the 
deed  by  taking  possession/ 

^  If  a  separation  takes,  place  between  a  man  and  his  wife  in 
pursuance  of  a  valid  agreement,  and  that  contains  no  provision 
for  the  maintenance  of  the  wife,  the  husband  must  be  liable  for 
^necessaries  provided  for  her;  but  if  a  provision  is  made,  and  *1096 
reguterly  paid,  he  is  not  liable.'^'  Where  in  pursuance  of  ar- 
ticles of  sepaiution  securing  a  maintenance  for  Hae  wife,  she 
quits  her  husband's  house  against  his  wishes,  and  continues  to 
live  apart  from  him,  although  he  is  willing  and  wishes  to  receive 
her  back  and  provide  for  ber  in  his  own  house,  it  seems  that  he 
is  not  liable  for  necessaries  supplied  to  her>    If  a  wife  live 

*  Durant  v.  Titley,  7  Price,  577.  Hindley  v.  The  Marquis  of  Westmeath,  6  B.  & 
C.  200.    (13  Eng.  C.  L.  141.)    Westmeath  v.  Salisbury,  5  Bligh,  N.  S.  339. 

^  Todd  o.  Stokes,  1  Salk.  116.    Hodgrkinson  v.  Fleteher,  4  Camp.  70.    Deimys  v. 
Sarffeant,  6  C.  &  P.  419.    (35  Eng.  C.  L.  465.) 
«  liodgkinson  v.  Fletcher,  4  Camp.  70.  ' 

<>  Nurse  v.  Craig,  9  N.  R.  148-153.    Mansfield,  C.  J.,  dinenHetUe. 

*  Per  Heath,  J.,  id. 

*  Barrett  v.  Booty,  8  Taunt  343.  (9  Eng.  C.  L.  125.)  The  term  <<  necessaries,** 
means  that  which  is  requisite  for  the  sustenance  or  protection  of  the  wife;  therefore, 
a  counterpart  of  a  deed  of  her  separation  is  not  such  a  necessary  for  the  wife  as  to 
entitle  her  trustee  to  sue  the  husoand  for  the  costs  of  it.  Lad  v.  Lynn,  2  Mees.  & 
Wels.  265.    1  Mur.  &  Hur.  27. 

K  Per  Littledale,  J.,  in  Hindley  v.  The  Marauis  of  Westmeath,  6  B.  &  C.  215. 
(13  Eng.  C.  L.  141.) 
^Id. 

(1)  (Where  a  husband  profesKs  to  provide  for  his  wife,  who  Ii?e8  apart  from  him,  it  ia 
incambent  upon  a  party  who  hai  been  expressly  forbidden  to  give  credit  to  her,  in  order  to 
render  the  hosband  liable  fbr  subsequent  sopfriies,  to  show  affirmatively  and  dearly  that  the 
husband  did  not  supply  her  with  necessaries  suitable  to  her  oondicioii.  'Mrtt  T.'0onute6&,  8 
Wend.  544.) 
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apart  fron:i  the  husband,  he  will  not  be  liable  for  necessaries 
supplied  to  her,  provided  she  has  a  sufficient  separate  main- 
tenance, although  no  part  of  it  is  supplied  by  the  husband.^ 
The  question  in  such  cases  is,  whether  she  has  such  means  as  are 
adequate  to  her  support  according  to  her  .situation  in  life.^ 
But  if  her  allowance*  be  precarious,  as  a  voluntary  pension  to 
her  from  the  crown  duruig  pleasure,  it  will  not  discharge  the 
husband.® 
When  the  wife  is  not  living  with  the  husband,  there  is  no 
^    presumption  that  she  has  authority  to  bind  him  even  for  neces- 
saries.   It  is  for  the  plaintiff  to  show,  that,  under  the  circum- 
stances of  the  separation,  or  from  the  conduct  of  tlie  husband, 
she^  had  authority.''(  1 ) 
Tlie  has-       A  husband  is  liable  for  necessaries  provided  for  his  wife, 
band  is  11-  pending  a  suit  in  the  ecclesiastical  court  for  adultery  and 
able  for     cruelty,  and  before  alimony  decreed,  although  a  decree  after- 
ries  pend-  ^&^  made,  direct  the  alimony  to  be  paid  from  a  date  anterior 
ing  a  suit  to  the  time  when  the  necessaries  were  furnished.®    If  there  be 
for  adi-     a  divorce,  d  mensa  ef  thorOj  for  adultery  on  the  part  of  the 
^^"®®*       husband,  and  a  decree  of  the  court  to  allow  alimony  to  the 
*1097    wife,  yet  the  *husband  will  not  be  discharged  from  liability  for 
necessaries  sujfplied  to  her,  if  he  do  not  pay  the  alimony/    If 
there  be  a  decree  for  alimony,  which  afterwards  becomes  in- 
operative, and  the  husband  still  continues  making  the  pay- 
ments under  it,  the  court  will  not  inquire  whether  they  be 
sufficient  in  proportion  to  the  husband's  means;  for  primd 
facie  the  amount  decreed  is  sufficient,  and  the  husband  will 
not  be  liable  for  necessaries  supplied  to  the  wife,  if  it  appear 
that  the  decree  would  be  renewed  on  application,  for  under 
such  circumstances  the  payments  cannot  be  deemed  voluntary .^ 

4. — Liabilily  of  the  husband  for  the  contracts  of  his  wife 
after  separation  through  his  misconduct^]  If  a  husband  turns 
his  wife  away  without  sufficient  cause,  or  if  by  his  cruelty  or 
ill  treatment  he  obliges  h6r  to  leave  his  house,  he  gives  her 

•  Clifford  V.  Laton,  3  C.  &  P.  15.     (14  Eng.  C.  L.  188.)    M.  &;  M.  101. 
^  Lidlow  V.  Wilmot,  3  Stark.  86.     (3  Enflr.  C.  L.  358.) 

•  Thompson  v.  Hervey,  4  Burr.  2177.  Where  the  wife  lived  apart  and  had  a  sepa- 
rate allowance,  it  was  held,  that  the  hashand  was  liable  on  a  promise  made  by  him 
to  pay  a  debt  contracted  by  her.    Hombuccle  v,  Hombury,  3  Stark.  177,  (3  Eng.  C. 

L.  3030  Af>^)  10^4- 

•  Per  Abbott,  C.  J.,  in  Mainwarinff  v.  Leslie,  M.  &  M.  18.  (32  Eng.  C.  L.  336.) 
Clifford  o.  Laton,  id,  101.  Bird  v.  Jones,  3  M.  &  R.  131.  But  a  man  is  liable  to  a 
third  person  for  the  acta  of  his  wife,  thoaffh  they  m^  be  permanently  living  apart, 
unless  the  wife  at  the  time  was  living  in  adultery.  Head  v,  Briscoe,  6  C.  &  P.  484. 
(34  Eng.  C.  L.  419.) 

•  Keegan  v.  Smith,  5  B.  &;  C.  375.     (11  Eng.  C.  L.  353.)    8  D.  &  R.  118. 

'  Hunt  V.  De  Blaquiere,  5  Bing.  550.     (15  Eng.  C.  L.  635.)    3  M.  &  P.  108. 
f  WUson  9.  Smith,  1  B.  &  Ad.  801.    (30  Eng.  C.  L.  486.) 


(1)  (A  husband,  bein^  separated  from  his  family,  ie  boond  to  provide  them  with  ne( 
ries  aottable  to  their  ooodition  in  life,  and  hig  omission  to  do  so  furnishes  them  with  a  gene- 
ral credit  to  that  extent.    KimhaU  ▼.  i&yes,  11  Wend.  33.) 
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power  to  pledge  his  credit  for  necessaries,  and  he  is  tinder  a. 
legal  obligation  to  pay  the  debts  which  she  necessarily  incurs; 
and  he  cannot  in  such  a  case  discharge  himself  either  by  a 
g^eneral  or  particular  notice  not  to  trust  her.'  "  Where  a  wife's 
situation  in  her  husband's  house  is  rendered  unsafe  from  his 
cruelty  or  ill  treatment,  I  shall  rule  it  to  be  equivalent  to  a 
turning  her  out  of  the  house,  and  that  the  husband  shall  be 
liable  ifor  necessaries  furnished  to  her  under  those  circum- 
stances/'** « If  a  man  will  not  receive  his  wife  into  his  house 
he  turns  her  out  of  doors;  and  if  he  does  so,  he  sends  her  with 
credit  for  her  reasonable  expenses.''*  It  is  not  necessary  that 
the  wife  should  suffer  actual  violence  before  she  leaves  the  . 
house;  it  is  enough  that  she  had  reasonable  ground  for  appre- 
hension, or  that  the  husband,  by  the  indecency  of  his  conduct 
precluded  her  from  living  with  him;^  *as  if  he  bring  another  •1098 
woman  under  his  roof,  and  thereby  render  his  house  an  unfit 
residence  for  his  wife.*  Where  the  circumstances  justify  a  wife 
in  leaving  her  husband,  a  request  on  his  part  that  she  should 
return  to  his  protection  will  not  determine  his  liability  for 
necessaries  supplied  to  her  during  the  separation.' 

5. — Liability  of  i  he  husband  for  his  wi/e^s  contracts  when  Ahnsband 
she  has  deserted  hiniy  or  been  guilty  of  adultery,"]  If  a  wife  is  not  li- 
improperly  leave  her  husband  without  his  consent,  or  if  on  ^^^®  ^^^ 
account  of  adultery  he  turns  her  away,  or  if  during  separation  ^^^  ^^^ 
she  be  guilty  of  adultery,  he  is  not  liable  for  her  contracts  even  pUed  to 
for  necessaries.*    And  even  where  it  appeared  that  the  bus-  nis  wife 
band  had  first  misconducted  himself  by  committing  adultery  ^®**®.^ 
with  a  woman  whom  he  brought  home,  and  that  he  after-  ^^j'J^^ 
wards  ill  treated  his  wife,  and  turned  her  out  of  doors;  and  or  if  sS' 
she  being  expelled,  committed  adultery,  and  at  last  offered  to  hasdesert- 

>  B.  N.  P.  135.  Bolton  v.  Prentice,  2  Stra.  1214.  Thompson  v.  Henrey,  4  Bott. 
2174.  2  Stark.  £v.  892.  Per  Bayley,  J.,  6  B.  &;  C.  203.  (13  Eng,  C.  L.  146.) 
3  B.  &;  C.  635.     (10  Eng.  C.  L.  207.)     Harrifi  v.  Morris,  4  JBsp.  41. 

^  Per  Lord  Kenyon,  C.  J.,  in  Hodges,  1  Esp.  441. 

•  Per  Lord  Eldon,  C,  J.,  in  Rawlins  v,  Vandyke,  3  Esp.  251. 

•  Lidlow  V.  Wilmot,  2  Stark.  BG.  (7  Eng.  C.  L.  258.)  Houliston  v.  Smith,  3 
Bing.  127.  (11  Eng.  C.  L.  64.)  In  this  case,  Gazelee,  J.,  said,  ^*^I  have  always 
considered  the  law  on  this  subject  to  be  as  laid  down  hj  Lord  Kenyon,  that  if  a  man 
renders  his  house  unfit  for  a  modest  woman  to  live  m  it,  she  is  authorised  to  fo 
away." 

•  Aldis  V.  Chapman,  S.  N.  P.  272.  Yet  in  Harwood  v  Heffer,  3  Taunt.  421,  it 
was  held,  that  the  circumstance  of  the  husband  having  placed  a  prostitute  at  the  head 
of  the  table  did  not  justify  the  wife's  departure,  so  long  as  she  could  obtain  support 
in  the  house. 

f  Emerv  o.  Emery,  1  Y.  &  J.  501. 

f  Hindly  v.  Westmeath,  (Marquis  of,)  6  B.  &  C.  200.  (13  Eng.  C.  L.  146.)  Manby 
e.  Scott,  1  Sid.  109.  1  Lev.  4.  Hetheringtoir  v.  Graham,  6  Bing.  135.  (19  Eng. 
C.  L.  30.)  3  M.  &  P.  399.  Morris  v.  Martm,  Stra.  647,  *«  The  ground  of  a  hus- 
band's liability  in  an  action  for  goods  supplied  to  his  wife  is  a  supposed  authority 
communicaiod  to  her  by  him;  but  when  she  improperly  leaves  him,  that  authority  is 
determined."  Per  Bayley,  J.,  in  R.  «•  Flinton,  1  B.  &  Ad.  229.  (20  Eng.  C.  L. 
360.) 
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return  home,  but  he  refused  to  receive  her;  the  court  held,  that 
the  husband  was  not  liable  for  necessaries  supplied  to  her  after 
she  had  committed  adultery.'  But  if  he  vohmtarily  pardon 
her  conduct  and  take  her  back,  and  afterwards  turn  her  out, 
he  becomes  again  liable.^  So,  if  having  discovered  that  she 
had  committed  adultery  instead  of  turning  her  out  of  doors 
publicly,  he  permits  her  to  remain  in  possession  of  his  house; 
as  where  the  plaintiff,  having  discovered  that  his  wife  had 
carried  on  an  adulterous  intercourse  with  another  man,  quitted 
her,  but  left  her  in  the  house  with  two  children  bearing  his 
name,  without  making  any  provision  for  her,  and  she  continued 
to  reside  there  *in  a  state  of  adultery;  the  court  held  that  the 
husband  was  liable  for  necessaries  supplied  to  her  under  the 
circumstances.^  But  if  he  turns  her  out  on  account  of  having 
conunitted  adultery  under  his  roof,  he  is  not  liable  for  neces- 
saries subsequently  supplied  to  her;'  '^and  if  she  elopes  from 
him,  though  not  with  an  adulterer,  or  in  an  adulterous  manner, 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 
bound."*'  It  seems,  however,  that  if  she  afterwards  solicits 
to  be  received,  and  the  husband  refuses,  the  legal  obligatioa 
revives.*' 

It  has  been  held  that  a  man  is  not  liable  to  the  penalty  im- 
posed by  5  G.  IV,  c.  83,  s.  3,  for  neglecting  and  refusing  to 
maintain  his  wife,  who  has  left  him  and  comtpitted  adultery, 
although  he  himself  has  been  guilty  of  adultery  since  her  de- 
parture; for,  if  the  husband  is  not  bound  to  answer  for  his 
wife's  contracts,  or  to  receive  her  into  his  house,  it  cannot  be 
said  that  he  is  ^  legally  bound  to  maintain  her;''^  '*  as  she  ren- 
dered herself  unworthy  of  her  husband's  protection,  she  re- 
turned to  the  same  state  as  if  she  were  not  married."^  If  a 
wife  be  a  prisoner  for  felony  and  the  gaoler  provides  her  with 
food,  the  husband  may  be  charged  for  it;^  but  if  she  be  kept 
in  an  improper  place  by  the  covin  of  the  gaoler,  the  husband 
is  not  liable^ 

In  an  action  for  the  arrears  of  an  annuity  which  the  husband 
covenanted  with  tnistees,  by  a  deed  of  separation,  to  allow  his 
wife,  the  adultery  of  the  wife  after  the  separation  has  been  held 
to  be  no  defence;  had  he  wished  to  make  the  non-commission 


*  Goyier  v,  Hancock,  6  T.  R.  603.  ^  Hanis  v.  Morris,  4  Esp.  41. 

^  Norton  v.  Fazan,  1  Bos.  U  Pul.  236.  Robinson  «.  Greiaold,  I  Salk.  119.  Eyre, 
€•  J.,  said,  that  if  the  hasband  in  anjr  other  action  should  be  able  to  establish  the 
notoriety  of  his  wife^s  situation  he  might  defend  himself.  This  decision  proceeded 
•on  the  principle,  that  the  plaintiff,  if  ignorant  of  the  circumstances  under  which  she 
was  liring,  had  no  means  of  knowing  that  her  authority  to  contract  as  her  husband's 
agent  was  withdrawn.    Roper,  117,  n. 

*  Ham  V,  Toovy,  S.  N.  P.  208. 

*  Per  Lord  Raymond,  C.  J.,  in  childs  v.  Hardyman,  2  Stra.  875* 
'  Ewers  «.  Hutton,  3  Esp.  256. 

c  R  V.  Flinton,  1  B.  U  Ad.  227.     (20  Eng.  C.  L.  3^0.) 

k  Per  Littledale,  J.,  id.  >   Manby  «.  Scott,  1  Sid.  118. 

J  Fowles  9.  Dinely,  2  Stra.  1122. 
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of  adultery  a  condition  of  paying  the  annuity  to  his  wife^  *he    *1100 
should  have  covenanted  to  pay  it  quam  diu  casta  vixerii,^ 


SECTION  IV. 

WHEV  A  MARRIED  WOMAN  IS  CONSIDERED  AS  A  FEME  SOLE. 

It  is  now  an  established  rule,  (though  formerly  it  was  other- 
wise,**) that  a  married  woman  is  incapable  of  contracting  or 
acting  as  a  feme  sole^  or  of  suing  or  being  sued  as  such,  while 
the  relation  of  marriage  subsists,  and  she  and  her  husband  re- 
side in  this  kingdom,  even  thopgh  she  has  a  separate  mainte- 
nance, whereby  her  husband  is  discharged  from  an  obligation 
to  maintain  her^*  and  even  though  she  be  divorced  &  mensa  et 
thoroy  and  live  apart  from  her  husband  in  adultery.* 

To  this  general  rule  there  are,  however,  some  exceptions:  When  the 
1st,  where  the  legstl  existence  of  the  husband  may  be  consid-  busbandis 
ered  as  extinguished  or  suspended,  as  in  case  of  transportation  J?^""^ 
for  life,  or  for  a  certain  number  of  years,  the  wife's  disabilities  p^rtaiioB. 
to  contract,  or  to  sue  and  be  sued  as  a  single  woman,  are 
removed.* 

*  Where  tUe  plaintiff's  husband  had  been  transported  for    *1I01 
seven  years,  and  after  the  expiration  of  that  time,  her  husband 
not  having  returned,  ^e  brought  an  action  as  a  feme  sole;  the 
court  held  that  the  action  was  maintainable;  Lord  Alvanley, 
C.  J.,  observing, "  that  by  the  record  of  the  conviction  and  sen- 

^  Jee  V.  ThuTlow,  3  B.  &  C,  947.  (9  Eoff.  C.  L.  174.)  Field  v.  Serres,  1  N.  R. 
191.  Scholey  v.  Goodman,  8  Mo6re,  350.  Baynon  t».  Batlcj,  8  Bin^.  256.  (dl  Eng. 
C.  L.  395.)  1  M.  &  Scott,  339.  Adultery  is  no  bar  to  the  specific  performance  of 
marriage  articles.  Sidney  «•  Sidney,  3  P.  Wms.  369.  Seagrare  «•  Seagrare,  13 
Ves.  439. 

^  Ringstead  v.  Lady  Lanesboroagfa,  3  Dong.  197.  (36  Eng.  C.  L.  75.)  Banrell 
«.  Brooks,  Co.  Bankrapt  Law,  38.  31.  3  Dong.  371.  (36  Eng.  C.  L.  148.)  Cited 
in  1  T.  R.  6.  Corbett  v,  Poelnitz,  1  T.  R.  5.  Derry  v.  The  Duchess  of  Blasaiinef 
1  Ld.  Raym.  147. 

*  The  principle  established  by  Marshall  v,  Rutton,  is  that  nothing  but  the  otvil 
death  of  the  husband  or  somethinff  tantamoanty  will  subject  the  wife  to  liabilities  as  a 
feme  tole*  Per  Tindal,  C.  J.,  in  Williamson  «.  Dawes,  9  Bii^g.  395.  (33  Eng.  C. 
L.  380.)  ^'  Marshall  v.  Rutton,  8  T.  R.  545,  decided  by  the  twelve  judges.  Tlus 
decision  restored  what  was  the  old  established  rule  of  law  founded  generally  upon  the 
relation  of  husband  and  wife,  by  which,  with  certain  known  specific  ezx^ptions,  a 
married  woman  was  in<»pable  of  suing  or  being  sued  as  a  feme  eole"  Per  euriamf 
in  BoggeU  v.  Frier,  11  East,  303. 

*  Lewis  V.  Lee,  3  B.  &;  C.  391.  (10  Eng.  C.  L.  84.)  Gilcbrist  v.  Brown,  4  T. 
R.  766.  Hatchett  «•  Baddeley,  3  Bl.  1079.  Faithorne  e.  Blaquire*  6  M.  &  S,  73. 
Ellah  V.  Leigh,  5  T.  R.  679.  Hookham  v.  Chambersy  3  B.  &  JB.  93.  (7  Eng.  C. 
L.  361.) 

*  Lady  Belknap's  Case*  Year  Book,  3  H.  IV.  F.  7,  a.  Bac.  Ab.  Baron  and  Feme, 
(M.)  Newsome  «.  Bojrer,  3  P.  Wms.  37.  W^yland's  Case,  CA  Litu  133.  Spar- 
row  ff.  Caruthers,  cited  in  3  Bl.  1197. 
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tence  produced,  there  was  conclusive  evidence  to  support  the 
right  of  action  in  the  plaintiff  as  difeme  sole,  it  appearing  there- 
by that  the  husband  had  abjured  the  realm;  and  though  the 
term  of  transportation  had  expired,  if  in  fact  he  had  not  re- 
turned, the  right  of  action  remained;  but  that  if  the  defendant 
meant  to  rely  on  the  circumstance  of  the  husband  having  re- 
turned, by  which  the  plaintiff 's  right  of  action  in  her  sole  ca- 
pacity would  be  at  an  end,  the  proof  of  that  lay  on  the  defend- 
ant.* It  has  been  held,  that  where  the  husband,  being  sen- 
tenced to  transportation,  remained  in  this  country,  (at  the 
hulks,)  where  his  wife  had  intercourse  with  him,  she  might  be 
considered  as  a,  feme  sole  whilst  the  sentence  was  in  force.* 
Custom  of  By  the  custom  of  London,  B./eme  covert  being  a  sole  trader ^ 
London.  ^,\  ^^  trading  on  her  sole  account  without  the  interference  of 
her  husband,)  may  sue  and  be  sued  in  the  city  courts,  with  re- 
ference to  her  dealings  as  such  in  the  city.*  But  the  husband 
must  be  made  a  party  to  the  suit  for  conformity.  The  wife, 
however,  is  considered  as  the  substantial  party ,  for  if  judgment 
,  be  given  against  them,  execution  shall  be  against  her  only.^ 
But  this  custom  does  not  enable  her  to  sue  or  render  her  liable 
to  be  sued,  as  ^feme  sole  in  the  courts  at  Westminster,  though 
the  custom  may  in  some  instances  be  pleaded  in  bar  there.^ 
When  ^e  It  has  been  said,  that  if  the  husband  be  an  alien  who  has 
husb^dis  never  been  in  this  country,  the  wife  residing  here  is  responsible 
an  alien.  ^^^  j^^^  contracts  as  a,/eme  soleS  And  where  an  alien  having 
*1102  *resided  with  his  wife  in  this  country,  went  abroad  with  an 
intention  to  return,  but  did  not  return,  and  his  wife  kept  house 
in  this  country.  Lord  Kenyon  held  that  the  wife  might  be  sued 
as  ^feme  sole,  observing  that  this  case  came  within  the  prin- 
ciples cof  the  common  law,  where  the  husband  had  abjured  the 
realm.^  But  this  decision  was  disapproved  of  by  Lord  Ellen- 
borx)Ugh,  in  Kay  v.  Duchess  of  Pienne,  who  said  that  since  the 
case  of  Marshall  v.  Rutton,  he  considered  it  quite  clear  that  a 
married  woman  could  not  be  sued  as  a  feme  sole,  where  her 
husband  had  been  living  with  her  within  the  realm.    In  that 

■  Carroll  v.  Blencow,  4  Esp.  37. 

^  Ex  parte  Franks,  7  Bing.  762.     (20  Eng.  C.  L.  323.)     1  M.  &  Scott,  1. 

•  Bac.  Ab.  Baron  and  Feme,  (M.)  *  Langham  «.  Bewell,  Cro.  Cas.  67. 

*  Beard  v.  Webb,  in  Error,  2  B.  &  P.  93,  where  the  nature  of  this  custom  is  fnllj 
ditcnssed  in  the  Judgment  of  Lord  Eldon,  Cawdell  v,  Shaw,  4  T.  R.  361. 

'  Per  Lord  Ellenborough,  in  Kay  v.  Duchess  of  Pienne,  3  Camp.  124.  Duchess  of 
Mazarine^s  Case,  1  Lord  Raym.  147.  '*  There  must  be  some  misapprehension  of  what 
Lord  EUenborough  said  in  this  case,  or  his  lordship  must  have  been  in  error,  for  he 
refers  to  the  case  of  Derry  v.  Duchess  of  Mazarine,  which  was  the  case  of  the  wife  of 
an  aUen  enemy^  who  could  not  be  in  England  lawfully — ^analogous  to  the  case  of  the 
wife  of  a  person  transported.  The  cases  in  which  the  wife  has  been  held  liable,  her 
husband  being  abroad,  apply  only  where  he  is  citiHter  mortuiu,*^  Per  Parke,  B.,  in 
Barden  v.  Keverberg,  2  M.  &  Wels.  65. 

c  Walfbrd  v.  Duchess  of  Pienne,  2  Esp.  554.  Franks  v.  Duchess  of  Pienne,  id. 
587.  See  De  Gidlfpn  r.  L*Aiglo,  1  B.  &  P.  357.  But  all  those  oases  were  overruled 
br  Marshall  v.  Rutton.  Per  Curiam,  in  Boggett  v.  Frier,  11  East,  303.  Per  Tindal, 
C.  J.,  in  Stretton  v,  Busnach,  jnm/,  1103. 
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case,  Lord  EHIeoborough  decided  thai  a  voman,  by  birdi  aa 
alien,  whose  husband,  also  an  ali^n,  hfid  resided  with  her  in 
this  country,  and  having  left  her  here,  entered  into  the  service 
of  a  foreign  state,  could  not  be  sued  as  ^  firne  Boh,%xA  the 
court  of  King's  Bench  confirmed  his  decision.'  So  where  the 
husband,  who  was  an  Englishman,  took  bis  wife  and  family 
abroad  with  him,  and  after  a  residence  of  some  years  there» 
sent  them  back  to  England*  but  remained  himself  abroad*  at- 
tending to  some  property  which  he  had  there;  it  was  held  thai 
the  wUfe  who  rended  here  with  her  family  w^s  not  liable  to  be 
sued  as  diftme  sole*  ^  There  is  a  great  difference,"  said  Mr. 
Justice  Heath,  <<  between  the  cases  of  an  Englishman  residing 
abroad,  leaving  his  wife  in  this  country,  and  of  a  foreigner  so 
doing.  The  former  may  be  compelled  to  return  at  any  time 
by  the  king's  privy  seal;  but  in  the  old  cases  of  banishment 
and  abjuration,  as  well  as  in  the  more  modern  one  of  transport- 
ation, the  husband  could  not  return,  as  it  would  have  been 
contrary  to  law.  There  is  no  ease  in  which  the  wife  has  beej^ 
field  liable,  the  husband  being,  an  EnglishmanJ^^ 

*So  where  the  husband  went  to  America,  leaving  his  wife  *1103 
destitute  in  this  country,  and.  she  made  contracts  and  obtained 
credit  as  a  single  woman;  the  court  held,  that  she  could  not  as 
a  feme  sole  maintain  an  action  of  trespass,  for  expelling  her 
firom  her  dwelling-house  and  seizing  her  goods.®  Where  to  a 
plea  of  coverture  the  plaintiff  replied,  that  before  the  cause  oi 
action  aocrued,  the  defendant's  husband  became  a  bankrupt, 
absconded  without  appearing  to  his  commission,  and  continued 
to  reside  in  foreign  parts;  and  that  during  all  that  time,  the  de- 
fendant had  lived  in  this  kingdom  separate  and  apart  from  her 
husband,  and  carried  on  business  as  a  sole  trader;  and  that 
the  plaintiff  did  not  give  credit  to  the  husband,  but  dealt  with 
the  defendant  as  a  feme  sole,  and  that  the  defendant  made  the 
promises  as  such  feme  sole;  held,  that  the  replication  was  bad 
in  substance,  as  it  did  not  contain  an  averment  that  the  promises 
were  made  during  the  absence  of  the  husband,  and  because  it 
did  not  state  such  an  involuntary  absence  of  the  husband,  as 
within  the  principles  of  former  decisions  could  communicate 
to  the  wife  the  privileges,  or  affect  her  with  the  liabilities,  of  a 
feme  sole.  It  alleged  no  more  than  a  temporary  absence.*^  So, 
to  a  plea  of  coverture,  a  replication  that  the  husband  was  an 
alien,  not  a  subject  of  this  country,  by  naturalisation  or  other- 
wise, and  at  the  time  of  the  contract  raiding  in  France;  and 
that  the  defendant  lived  in  this  kingdom  separate  from  her  hus- 


*  Kay  V.  DucheBse  de  Pienne,  3  Camp.  123. 

^  Marsh  v.  Hatcbinson,  2  B.  &;  P.  226.  Nor  is  she  liable  even  though  she  live  as 
a  siDgle  woman.    M'Namaia  v,  Fisher,  3  Esp.  18.    Fairer  v.  Granard,  1  N.  R.  80. 

«  Boggett  V,  Frier«  11  East,  301. 

«  Wnfiamson  v.  Dawes,  9  Bing.  292.  (23  Eng.  C.  L.  280.)  2  M.  &  Scott,  352. 
Bosanqaet,  J.,  said,  that  in  this  case  the  husband  was  an  Englishmaoi  which  made  a 
great  difference.    See  what  TindaL  C.  J.,  said,  ante^  1100,  n. 
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band;  that  tbe  plaintiff  gare  no  credit  to  the  husband,  but  con* 
tracted  with  her  as  a  femt  sole;  rejoinder,  that  the  husband 
had  resided  with  the  defendant  in  this  country  up  to  a  certain 
period,  when  he  went  abroad;  held,  that  judgment  shottld  be 
~     for  the  defendant,  on  the  replication,  for  It  did  not  allege  that 
the  husband  had  nerer  been  in  this  country;  and  the  rejoinder 
alleged  that  fact.* 
The  result  of  all  the  dietu  and  decisions  since  Marshall  v. 
*1104    *Ratton  is,  that  d^feme  covert  cannot  sue  or  be  sued  as  ^ftmt 
RMQltof  9ole  during  the  coverture,  unless  on  contracts  made  by  her 
tbe  antho-  ^jjiigt  her  husband  is  nnder  sentence  of  transportation,  or  un- 
nties.        j^^  ^1^^  hnsband  be  an  alien  who  has  ntver  been  in  this  coun- 
try; and  it  is  not  quite  clear  that  in  the  latter  case,  she  would 
n€fw  be  considered  as  a  ftmt  aole^  where  the  absence  of  the 
husband  would  be  voluntary ^  although  it  was  so  decided  in 
the  Duchess  of  Mazarine's  case,  which  was  previous  to  Mar* 
flhail  V,  Rutton,  but  which  was  since  recognised  by  Lord 
Eaienborough  in  Kay  v.  the  Duchess  of  Pienne.^    But  if  the 
husband  be  prevented  from  coming  to  this  country,  as  in  the 
instance  of  his  being  an  alien  enemy y  the  wife  will  have  all 
the  privileges,  and  be  subject  to  all  the  liabilifies;  of  a  feme 
sole.  I 

Where  the  husband  has  been  abroad  and  not  heard  of  for 
seven  years,  it  will  be  presumed  that  he  is  dead,  and  the  wife 
will  be  considered  as  ay^me  sole.*  But  a  replication  to  a  plea 
of  coverture,  that  the  plaintiff's  husband  had  been  abroad  for 
seven  years,  and  was  not  known  to  the  plaintiff  to  be  living 
within  that  time,  has  been  held  to  be  bad.' 

A  judgment  confessed  to  Bi/efne  covert  is  void,  and  so  is  her 
bond.*  She  cannot  make  an  attorney/  A  warrant  of  attorney 
executed  by  her  is  void,  even  though  she  be  divorced  it  mensa 
et  thoro.t  But  an  agreement  by  a  wife  without  the  knowledge 
of  her  husband  to  pay  additional  rent  out  of  her  separate  pro- 
perty, is  good  in  equity.*  Where  a  married  woman,  having 
separate  property,  living  apart  from  her  husband,  employed 
the  plaintiffs  as  ner  solicitors,  and  promised  that  she  would 

Eay  their  bills;  held,  that  the  property  was  liable  to  pay  the 
ills.'    And  if  a  woman  married  de  facto  to  one  whom  she 

^  Stretton  «.  Boanach,  1  Bing.  N.  C.  1S9.  (27  Eng.  C.  L.  335.)  Tindal,  C.  J,, 
intimated  that  eince  Marshall  v.  Ruttoo,  De  Gaillon  v.  Aigle,  1  B.  &  P.  757,  was  not 
law.    See  Daohess  of  Maiarlne'a  Case,  owte,  1 101, 

^.tffiie,  1101. 

«  Hopewell  v.  De  Pinna,  9  Camp.  Doe  d.  Jeeson,  6  Eaat,  80.  Roe  «•  Hasland,  1 
BL  404.  The  aentenoe  of  a  eonrt  of  eompetent  jnrisdietion  annalling  the  marriage  a6 
Mlio,  enthely  remoTes  the  ineapaeity  of  the  wife,  and  rendera  her  responsible,  as  if 
the  marriage  had  nerer  taken  place.    Anstey  «.  Manners,  1  Gow.  10-    (s  Eng.  C.  L« 

«  Lake  «.  Ruffle,  6  N.  Ac  M.  684.    S  H.  4c  W.  903. 
•  Robert  v.  Pierson,  9  Wils.  3.  '  Golds  o.  Sansom,  3  Taunt.  961. 

'Falthome  v.  Blaquire,  6  M.  &  S.  73.        ^  Master  v.  Fuller,  1  Vea.  jon.  513. 
1  Murray  o.  Barlee,  4  Sim.  89. 

(1)  (JDerrviMt  ?.  AeO,  3  Wharton,  309.) 
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knows  to  have  ^another  irifey  execntes  a  deed  as  his  wife 
jdntly  with  him^  she  is  bound  as  ftm^  soU^ 

A  tradesman  sappijring  a  married  woman  living  apart  from 
her  husband  with  furniture  upon  hire,  does  pot  thereby  direst 
himself  of  the  present  right  of  property  in  stidi  goo(k,  inas- 
much as  the  married  wcMoan  was  incapable  of  acquiring  it  by 
contract;  for  a  contract,  to  be  valid,  must  be  binding  on  both 
parties,  and  as  it  could  not  be  binding  on  the  wife,  it,  is  void, 
and  the  tradesman  may  recover  the  goods  in  an  action  of  tro- 
ver against  the  sheriff,  who  seized  them  in  execution  for  the 
husbsuod's  debt^ 

Under  3  &  4  W.  IV,  c  74,  ss.  77 — 91,  a  femt  eavert^  when 
her  husband  has  absconded,  and  has  not  been  heard  of  for 
some  time,  may  pass  a  contingent  interest  in  freehold  proper- 
ty.* When  the  acknowledgment  of  a  party  to  a  fine  ^as 
taken  before  commissioners,  who  knew  rtie  was  a  marri^  wo- 
man, and  that  her  husband  did  not  concur;  but  the  parties 
were  living  separate  under  a  deed  by  which  the  husband  cpve- 
nanted  not  to  interfere  with  the  wife's  property,  the  court  refused 
to  revoke  the  fine,  but  left  him  to  his  common  law  remedy.^ 


SECTION  V, 

wivb's  fbivilege  vbom  arbxst. 

If  a  married  woman  be  arrested  on  mesne  process,  the  court  A  maxried 
will  discharge  her  on  filing  common  bail,  unless  she  has  been  ^??.*?j" 
guilty  of  fraud  or  deception,  by  holding  herself  out  as  a  single  ^\^^ 
woman,*  even  though  her  husband  had  absconded,  and  the  lested  for 
debt  was  incurred  by  her  while  /erne  soleS    The  bail  bond  will  debt  if  she 
*be  given  up  to  be  cancelled,  if  her  coverture  is  not  disputed;*^  *'*1SS\**" 
nor  will  her  subsequently  giving  a  bill  of  exchange  to  the  JJ^J^* 
plaintiff  in  part  payment  vary  the  rule;^  and  if  the  plaintiff^f,^^^™ 


"V 


*-  Anstie  v.  Mason,  3  Anst.  833.    • 

^  Smith  V.  The  Sheriff  of  Middlesex,  15  East,  607. 

<  Ex  parte  CKll,  1  Bing.  N.  C.  168.  (37  Eng^.  C.  L.  344.)  See  ex  parte  Thomas, 
4  M.  I(  Scott,  331,  (30  Eng.  C.  L.  350,)  and  ex  parte  Shntsleworth,  id.  n„  for  the  eir- 
camstancee  under  which  the  court  will  cUspense  with  the  ooncttirence  of  the  husband 
in  a  conveyance  of  wife^s  land. 

•(  Check  «•  Boode,  4  M.  &^  Scott,  460.    (30  Eng.  C.  L.  354.) 

•  Robeits  ff.  Anderson,  3  Bl.  730.  Collins  «•  Rowed,  1  N.  R.  54.  Waters  v.  Smithy 
6  T.  R.  451.  Wardel  v.  Oouch,  7  East,  583.  HoUoway  «.  Lee,  8  Moore,  311.  (4 
Enflf.  C.  L.  415.)    Pritchett  v.  Cross,  3  H.  Bl.  17. 

'  Crookes  v.  Fry,  XB.UPl.  165.  CoHins  v.  Rowed,  1  N.  R.  54.  But  see  Robaits 
«•  Mason,  1  Taunt  354. 

f  Freame  «.  Mitford,  3  Tyr.  139.  1  C.  &  M.  54.  Samwell  v,  Jenkins,  6  Moore, 
600.    (17  Eng.  C.  L.  53.) 

^  Id,  But  if  she  be  arrested  as  the  drawer  of  a  bill  of  exobange,  the  court  will  not 
discharge  her  on  motion.    Walsh  v.  Gibbs,  4  Dowl.  683. 
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knows  that  she  is  a  married  woman,  it  makes  no  difference 
that  she  represented  that  she  had  separate  property.'  And 
where  the  plaintiff  knowingly  arrested  a  married  woman,  the 
court  ordered  him  to  pay  the  costs  of  the  motion  for  her  dis- 
charge.^ The  court  will  discharge  her,  even  though  she  be 
separated  from  her  husband  by  a  divorce  i  mensa  ei  thoro.^ 

But  the  court  will  not  dischaige  a  married  woman  on  com- 
mon appearance,  unless  her  coverture  be  open  and  notorious;*^ 
or  unless  the  fact  of  her  marriage  be  posiiively  stated  in  the 
affidavit.  Where  it  was  sworn  that  she  was  married,  ^  as  by 
the  certificate  annexed  will  appear,"  it  was  held  insufficient.*^ 
Where  a  woman  was  arrested  as  drawer  of  a  bill  of  exchange, 
at  the  suit  of  the  indorsee,  the  court  refused  to  discharge  her 
on  the  affidavit  of  a  third  person^  that  she  was  a  married  wo- 
man.' If  a  married  woman  obtains  credit  by  fraud*  or  by 
representing  herself  as  a  single  woman,  the  court  will  not  dis- 
charge her  on  motion,  but  will  leave  her  to  her  plea  of  cover- 
ture.^  If  she  be  arrested  along  with  her  husband,  on  mesne 
process,  she  will  be  discharged  on  motion,  but  the  husband 
will  not  be  liberated  without  putting  in  bail  for  both.'^ 
*1107  *In  an  action  against  husband  and  wife,  they  may  both  be 
taken  in  execution;  and  where  the  wife  is  taken  in  execution, 
she  shall  not  be  discharged  unless  it  appear  that  she  has  no 
separate  property  out  of  which  the  demand  can  be  satisfied,  or 
that  there  is  fraud  or  collusion  between  the  plaintiff  and  her 
husband,  to  keep  her  in  prison.'  A  married  woman  being  sued 
as  9,  feme  sole  suffered  judgment  by  de&ult,  and  being  taken 
in  execution,  the  court  refused  to  discharge  her  on  motion,  but 
left  her  to  her  writ  of  error,  as  she  ought  not  to  have  suffered 
the  plaintiff' to  incur  the  expense  of  executing  a  writ  of  inqui- 
ry .J  If  ^feme  covert  be  taken  in  execution,  under  a  warrant 
of  attorney,  given  by  her  as  a  feme  sole,  the  court  will  not  dis- 
charge her  on  a  summary  application.^ 

•  Slater  v.  Mills,  7  Bing.  606.    (20  Bug.  C.  L.  356.)    6  M.  &  P.  603. 
^  Wilson  9.  Sierres,  3  l^unt  307. 

•  Hookhsm  v.  Chambers,  6  Moore,  965.    3  B.  &  B.  98.    (7  Eng.  G.  L.  361.) 
^  Pearson  v.  Meadow,  3  Bl.  903.    Jnon.  LolSl.  395. 

•  Harvey  «.  Cooke,  bB.UK.  747.  (7  Eng.  C.  L.  350.)  Bat  see  Gervas  «.  Bolt- 
ing, 1  Price,  P,  C.  117. 

'  Jones  9.  Lewis,  7  Taunt.  55.     (3  Eng.  L.  L.  33.)    3  Marsh.  385. 

c  Luden  v.  Jastice,  1  Bing.  344.  (8  Eng.  C.  L.  340.)  8  Moore,  346.  Simon  «. 
Winnington,  1  Dowl.  16.  Partridge  v.  Clarke,  5  T.  R.  194.  Pannell  v.  Taylor,  1 
Turr.  &;  Ross.  106.  Ex  parte  Watson,  16  Ves.  366.  Bat  see  Collins  «.  Rowed,  1 
N.  R.  54. 

h  Cattams  v.  Player,  3  D.  &  R.  347.  (16  Eng.  C.  L.  167.)  Taylor  v.  Whittaker, 
3  D.  &  R.  335.  (16  Eng.  C.  L.  81.)  ''It  has  been  the  constant  practice  in  this 
court,  where  the  husbana  and  wife  are  both  arrested  on  mesne  process,  that  the  wife 
shall  be  discharged,  but  the  husband  cannot  be  discharged  without  putting  in  bail  for 
both.'^  Per  Bayley,  J.,  1  B.  &;  A.  165.  See  Coulsonv.  Soott^  1  Chitty,  75.  (18 
Eng.  C.  L.  33.) 

^lload  tf.  Mathews,  3  Dow.  149.  Tidd  1036,  9th  ed.,  recognised  by  Bayley,  J., 
in  Sparks  «.  Bell.  8  B.  &  C.  3.    (15  Eng.  C.  L.  145.) 

J  Moees  v.  Richardson,  Id.  431.  ^  Wilkins  v.  Wetherill,  3  B.  &  P.  330. 
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in  actions  ex  contractu, 

2,  Joinder  of  husband  and  wife 
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in  actions  ex  delicto.         1113 

3.  Effect  of  joinder.        .        1116 

4.  Consequences  of  misjoinder  1117 


1. — Joinder  of  husband  and  v^e  in  actions  ex  contractu.}  When  the 
In  all  real  actions  for  the  lands  of  the  wife  the  husband  and  l^nsband 
wife  must  join.*    So  for  rent  due  before  coverture  upon  a  lease  ^^^Jj* 
for  life  or  years.^    So  for  injuries  done  to  the  inheritance,  as  in  an  ^e. 
hy  pulling  down  houses,  &&,  or  where  an  action  of  covenant  tion. 
is  necessary  to  con^pel  further  assurance  upon  a  conveyance  to 
husband  and  wife.®    So  they  must  join  in  an  action  for  debts, 
&C.9  which  were  due  to  the  wife  before  marriage,  and  which 
continue  unaltered."*    But  if  the  party  give  a  bond  to  the  hus* 
band  and  wife,  in  respect  of  such  debt,  or  if  in  respect  of  some 
*new  consideration,  as  forbearance,  &c.,  he  make  a  written  or    *1108 
parol  pr(miise  to  the  husband  and  wife,  they  may  join,  or  the 
husband  may  sue  alone  upon  such  new  contractual)    But  if 
the  bond  or  promise  be  given  to  the  husband  alone,  he  alone 
should  sue.'  Where  a  bill  of  exchange  was  payable  to  a.  feme 
sole,  who  intermarried  be/ore  the  same  was  due,  it  was  held, 
that  the  husband  might  sue  ii\  his  own  name,  without  joining 
his  wife,  although  she  had  not  indorsed  the  bill;  the  marriage 
operating  as  an  indorsements    <^  For  that  which  the  husband 


*  1  Bulstr.  31.    Com.  Dig.  Baron  and  Feme,  5. 

b  1  Roll.  346.  '  Middlemore  v.  Goodale,  Cro.  Car.  508. 

i  Hardy  v,  Robinson,  1  Keb.  440.  Milner  «.  Milnes,  3  T.  R.  637.  Rumsej  «• 
George,  1  M.  &  S.  176. 

•  Ankerstein  v.  Clarke,  4  T.  R.  616.  1  Ch.  PL  39.  Per  Lord  Ellenborough,  1 
M.  &i  S.  180. 

'  Yard  v.  Ellard,  1  Salk.  117.    Carth,  463.    Sid.  399. 

f  M*Neila?e  v.  Holloway,  1  B.  &;  A.  318.  The  grounds  of  this  decision  were,  that 
a  bill  of  exchange  was  a  chattel  personal^  which  rested  absolutely  in  the  husband  by 
marriage,  (the  court  observing  that,  if  it  were  a  chose  in  action^  it  would  be  necessary 
to  join  the  wife.)  But  in  Richards  v.  Richards,  3  B.  &  Ad.  453,  (33  Eng.  C.  L.  119,) 
the  court  held  that  a  promitaory  note  was  a  chose  in  action.  In  Garsforth  v.  Bradley, 
li.  3  Ves.  675.  Lord  Hardwicke  says  that,  "  where  a  chose  in  action  comes  to  the 
wife,  whether  vesting  before  or  aAer  marriage,  if  the  husband  die  in  the  lifetime  of 
the  wife,  it  will  survive  to  the  wife,  with  this  distinction,  that  as  to  those  which 
come  during  the  coverture,  the  husband  may  for  them  bring  an  action  in  his  own 
name,  and  may  disagree  to  the  interest  of  the  wife,  and  that  recovering  in  his  own 
liame  is  equal  to  reducing  to  possession.*'  As  the  bill  did  not  become  due  until  tfter 
the  marriage  J  In  M'Neilage  v.  Holloway,  perhaps  that  decision  m9j  be  reoonoiled 
with  the  pnnciple  laid  down  by  Lord  Hardwicke,  without  holding  a  bill  of  exchange 
to  be  a  personal  cfaAttel. 

(1)  (When  a  husband  takes  a  joint  obligation  to  himself  and  wife  for  a  debt  due  to  himself 
alone,  it  is  a  gift  to  the  wife,  who  takes  as  a  joint  purchaser  and  by  survivorship  and  in  her 
own  right,  unless  the  proceeds  should  be  wanted  on  a  deficiency  of  assets  for  the  payment  of 
creditors  or  perhaps  Jc^tees,    Qibsan  ▼•  TM,  1  Rawle,  455.) 
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may  disdiarge  alone,  and  of  which  he  may  make  disposition 
to  his  own  use,  for  the  recovery  of  this,  he  may  well  have  an 
action  in  his  own  name,  without  the  wife/^  ^  In  the  case  of 
a  chose  in  action,  he  cannot  dispose  of  it  to  his  own  use,  but  a 
bill  of  exchange  is  transferable  by  law.  The  marriage  vested 
that  right  of  transfer  in  the  husband,  and  upon  that  the  right 
of  action  is  consequent'^^ 

The  husband  mtai  join  his  Wife  in  all  actions  upon  bonds 

and  other  personal  contracts  made  with  the  wife  bejbre  mar- 

riage,(l)  whether  the  breach  were  before  or  during  the  cover* 

ture:  and  also  for  rent  or  any  other  cause  of  action  accruing 

before  the  marriage  in  respect  of  the  real  estate  of  the  wife.^ 

*1 109    But  for  rent  or  *other  cause  of  action  accruing  during  the  mar* 

riage  on  a  lease  or  demise  or  other  contract  relating  to  the  land 

or  other  real  property  of  the  wife,  whether  such  contact  were 

made  before  or  during  the  coverture,  the  hu^mnd  and  wife 

may  join,  or  he  may  $ue  uhne.^(2)  Husband  and  wife  seised 

of  land  in  right  of  the  wife,  may  join  in  trespass  for  breaking 

and  entering  a  close  and  consuming  and  carrying  away  the 

grass  there  found,  because  the  gnss  is  the  natural  produce  of 

the  earth,  ai)d  continually  goes  with  the  laDd.*(3)    In  actions 

for  a  profit,  &c.,  accruing  durinf  coverture,  in  right  of  the  real 

estate  of  the  wife,  they  may  both  join,  or  the  husband  may 

sue  alone  as  in  debt  for  not  setting  out  tithes  payable  to  the 

wife/ 

Where  the      It  may  be  laid  down  as  a  geneml  rule,  that  wherever  the 

wife  is  the  action  would  survive  to  the  wife  in  case  the  husband  died,slie 

"T^m'se  ^"^^  ^  joined.if    In  debt  on  bond  made  to  the  wife  during  co* 

of  action    verture;^  or  in  aesumpeiioik  a  promissory  bote  given  to  the 

•he  wKf    wife  or  to  the  husband  and  wife  during  coverture;'  the  husband 

be  joined    and  wife  may  join,  or  the  husband  may  sue  alone.(4)    So, 

«  Per  Doddridge,  J.,  in  Brett  v.  Cumberland,  3  Bulstr.  164,  to  which  Coke,  J., 
aeeented.     Recognised  by  Holroyd,  J.,  in  1  B.  &i  A.  983. 

^  Per  Holroyd,  J.,  Id. 

« 1  Ch.  PI.  29.  Com.  Dig.  Bar.  and  Feme.  V.  Bae.  Ab.  Bar.  and  Feme,  K.  Per 
Lord  Kenyon,  in  Milner  ▼.  Milnes,  3  T.  R.  631.  Carr  v.  Taylor,  10  Yes.  578.  1 
Roll.  Ab.  347.    S.  N.  P.  389.    B.  N.  P.  179. 

^  Com.  Dig.  Bar.  and  Feme  (I.  &  Y.)  Aleberry  v.  Walby,  1  Stra.  999.  1  Ch. 
PI.  31.  Danstan  v.  Burweld,  1  Wila.  994.  Beaver  v.  Lane,  9  Mod.  917.  Bro. 
Baron  and  Feme,  pi.  93. 

•  Willey  «.  Hanksworth,  S.  N.  P.  285,  cited  9  Wils.  434.    Cro.  Elia.  96. 

'  Com.  Dig.  Baron  and  Feme,  X.    Brookes  v,  Sherman,  Cro.  Elia.  413. 

r  Danstan  v.  Burweld,  1  Wils.  934.  Per  North,  C.  J.,  in  Frosdyke  «.  Sterling,  1 
Freem.  936. 

k  Howell  t^  Maine,  3  Ler.  403.    Per  curiam,  Stra.  930. 

I  Philliskirk  v.  Pluckwell,  9  M.  &  S.  393. 

(1)  [Moore  ?.  EarU,  13  Wend.  971.) 

(9)  (The  leMee  in  each  action  is  entitled  to  let  off  a  demand  against  the  hostwnd  alone, 
although  the  suit  be  in  the  names  of  both  husband  and  wife.  F^gumm  v.  Loikropt  15  Wend. 
695.) 

(8)  (An  action  of  tretpasa  (or  cutting  trees  on  land  held  by  husband  and  wife  in  rigbt  of 
the  wife,  may  be  brought  by  the  husband  alone,  or  by  the  husband  and  wife  jointly  at  bis 
election.    iiOra  ▼.  iftagstery,  16  Pick.  935.)  \ 

(4)  (It  seems  to  be  the  better  opinion,  that  a  chose  in  aetioo  aceniing  to  the  wifb  daring 
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wheraibe  hnrtMuid  and  wife  hare  reoovered  judgment  on  a  with  her 
bond  nmde  to  the  wife  dum  mUoj  they  may  join  in  an  action  I^QsI^umI* 
on  sneh  jodgment,  or  the  bnsband  may  sue  alone.^    In  general, 
the  wife  cannot  join  in  any  action  arising  from  a  contract  made 
subsequently  to  the  marriage,  as  in  case  of  money  lent,  goods 
sold,  &c.,  for  she  can  have  no  property  in  money  or  goods> 
But  where  a  promise  is  made  to  the  wife  alone;  or  to  the  hus- 
band and  wife;  and  where  the  conmderation  n«>ves  wholly  or 
in  part  from  the  wife;  or  where  she  is  (as  has  been  expressed) 
the  "^meriiorions  cause  of  action,  as  in  the  preceding  cases,  she    *  1 1 10 
may  be  joined,  or  the  husband  may  sue  alone." 

Thus,  they  may  join  where  the  contract  is  in  consideration 
of  her  personal  labor  or  skill,  as  for  cnring  a  wound,''  but  not 
UttiesB  an  express  promise  is  made  to  her."  But  where  the  wife 
is  joined,  care  diould  be  taken  that  the  declaration  do  not  em- 
brace a  cause  of  action  which  affords  the  husband  alo^ie  a 
right  to  sue;  for  where  the  husband  and  wife  declared  upon  a 
quantum  meruit  for  a  cure  done  by  ihe  wife,  and  another 
count  for  medicines  and  plasters  found  and  provided  for  the  de>- 
fendant;  upon  a  general  demurrer  it  was  objected  that  the  wife 
could  not  jirin,  for  that  she  was  not  the  ^o/e  cause  of  action,  be- 
cause the  medicines  and  plasters  were  the  husband^s  (nonpros 
perly,  and  the  damages  could  not  be  severed ;  and  of  that  opin- 
ion was  the  court' 

If  in  an  action  by  husband  and  wife  the  defendant  gives  a 
cognovit  to  the  plaintiffs,  it  is  a  sufficient  admission  o(  the  Joint 
interest  of  the  wife.ir  Where  a  decknution  by  husband  and 
wife  stated  an  agreement  between  the  plaintiffs  and  the  de'- 
/eTidantj  whereby  the  defendant  undertook  and  promisedy  in 
consideration  that  the  plaintiff  would  not  enter  up  judgment, 
&c.,  until  a  certain  day,  &e.;  held,  on  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiffs,  that  as  the  agreement  was 
stated  to  be  with  the  plaintiffs,  the  promise  must  be  taken, 
after  verdict,  to  have  bee^  made  to  them,  and  though  the 

•  Woolvemton  v.  Fyimimore,  S.  N.  P.  388,  cited  in  4  B.  &  Ad.  741.  (34  Ens.  G« 
L.  148.)  V        "» 

^  Bidgood  V.  Way,  8  Bl.  1SK36.  Com.  Dig.  Boion  and  Feme,  (W.)  Abbot «.  Blo- 
field,  Cro.  Jac.  644.    8  Roll.  337. 

"  *'  As  to  a  wife  being  the  meritorious  cause  of  action,  there  are  many  cases  where 
she  is  the  ^oundwork  of  the  action;  and  yet,  not  properly  the  meritorious  cause.  In 
an  action  for  recompense  doe  to  her,  for  instance,  as  a  nnrse,  she  is  so;  but  it  is 
different  in  a  ease  like  that  of  the  dippers  at  Tunbridge  Wells,  ^Weller  «.  Bakec,  8 
Wils*  414,)  where  the  action  was  in  respect  of  a  vested  interest  m  the  wife.*'  Per 
Littledale,  J.,  in  Sarille  v.  Sweeney,  4  B.  &  Ad.  533.    (84  Bng.  C.  L.  108.) 

<■  Brashford  «.  Buckingham,  Cro.  Jac.  77.  305.  Fountain  v.  Smith,  1  Sid.  138. 
Holmes  v.  Wood,  1  Barnard,  75,  cited  in  3  Wils.  434. 

•  Buckley  o.  Collier,  1  Salk.  114.    Carth.  351.    King  v,  Basingham,  8  Mod.  199. 
'  Holmes  et  Uxor  v.  Wood,  cited  in  3  Wils.  434;  noticed  by  fiayley,  J.,  in  3  M.  & 

S   396 

€  Nurse  v.  Wills,  4  B.  Ac  Ad.  739.    (34  Eng.  C.  L.  148.)    1  Nev.  &  M.  765. 

eovertaro  vests  absoloCely  id  the  hnsband,  and  can  be  sued  only  by  him  or  his  representa- 
tives.    Cm-nwaU  t.  Abyf,  7  Conn.  430.) 
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agreement  with  the  wife  was  void,  as  she  was  inoompeient  to 
agree  in  point  of  law,  it  might  be  rejected  as  surplusage,  and 
there  was  a  sufficient  consideration  for  the  promise  moving 
*^1111  from  the  wife,  as  well  as  "^from  the  husband,  namely,  the  for- 
bearance and  extension  of  time  by  all  the  plaintiffs,  to  support 
the  declaration.* 
Thedecla-  When  the  husband  and  wife  join  in  an  action  on  a  promise 
ration.  made  to  them  both,  the  declaration  must  distinctly  disdose  her 
interest,  and  show  in  what  respect  she  is  the  meritorious  cause 
of  action;  and  th'ere  is  no  intendment  to  this  effect.^  In  case 
of  a  note  or  bond  payable  to  the  wife,  it  would  sufficiently  ap- 
pear from  the  instrument  itself,  without  further  avennent  in  the 
declaration,  that  she  had  a  peculiar  interest.* 
When  the  When  a  wife  is  executrix  or  administratrix,  as  her  interest  is 
wife  18  ex-  in  autre  droit,  they  must  both  joui.*  But  if  a  bond  be  given 
ad^^a^'  to  husband  and  wife  administratrix,  the  husband  ma^  sue 
tratrix.  alone.®  Where  husband  and  wife  lived  separate  under  a  deed 
by  which  he  stipulated  that  his  wife  should  enjoy  as  her  sepa- 
rate and  distinct  property,  all  effects,  &c.,  which  she  might 
acquire;  the  wife  having. as  executrix  commenced  an  action 
on  a  promissory  note  against  the  defendants  in  the  name  of 
the  husband  and  herself,  the  husband  released  the  debt,  which 
release  was  pleaded  puis  darrien  continuance^  the  court  on 
application  ordered  the  plea  to  be  taken  off  the  record,  and  the 
release  to  be  given  up  to  be  cancelled;  for  the  husband  was  only 
named  as  plaintiff  for  conformity,  and  it  would  be  a  firaud  on 
the  persons  having  an  interest  under  the  will  of  the  testator,  if 
he  were  allowed  to  release  the  debt,  though  he  would  be  enti- 
tled to  intercept  the  money  when  recovered.^  Where  the  hus- 
band and  wife  lived  separate,  and  an  action  was  brought  by 
the  wife  for  a  debt  due  to  her  in  the  name  of  herself  aod  hus- 
band, without  his  authority,  the  court  ordered  the  proceedings 
to  be  stayed  until  an  indemnity  was  given  to  the  husband.^  On 
giving  such  indemnity  the  wife  is  at  liberty  to  go  on  in  the  hus- 
band's name.^  So  where  the  wife  brought  an  action  for  an 
assault  on  herself.'  * 

•  •1112  *3. — Joinder  of  husband  and  wife  in  actions  ex  delicto.'] 
In  actions  ex  delicto  for  injuries  to  the  person  or  property  of 
the  wife  committed  before  marriage  when  the  cause  of  action 
would  survive  to  the  wife,  the  hu^nd  and  wife  must  join;  as 

■  ■        ....fc  ■  .  ■■■  —  .  -  

*  Id.  ^  Bidgood  v.  Way,  3  Bl.  1236. 

«  PhilUskirk  «.  Pluckwell,  3  M.  &  S.  393. 

d  Com.  Dig.  Baron  and  Feme,  (V.)      « Ankerstein  v.  Clarke,  4  T.  R.  616. 

f  Innell  v.  Newman,  4  B.  &  A.  419.    (6  Eng.  C.  L.  470.) 

s  Morgan  «.  Thomas,  2  C.  &  M.  388.    2  Dowl.  332. 

I  Harrison  and  Wife  «.  Almond,  1  Harr.  &  W.  519.  Bat  see  Chambers  o.  Donald- 
son, 9  East,  470,  where  the  court  refused  to  stay  proceedings,  on  an  affidavit  of  the 
husband,  that  he  had  not  authorised  his  wife  to  bring  the  aotioni  but  there  the  hoar 
band  did  not  ask  for  an  indemoity. 
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in  trover  for  a  conversion  of  the  goods  of  the  wife  dum  sola.* 
But  in  case  of  trover  before  marriage^  and  a  conversion  a/tery 
they  may  join,  or  the  husband  may  sue  alone.^ 

The  true  test  whether  the  wife  is  properly  joined,  is  not  When 
whether  the  husband  might  have  sued  alone,  but  whether  there  husband 
is  such  a  continuing  interest  in  the  wife,  that  under  any  state  of  ^i^)j 
things  after  the  husband's  death,  she  would  have  a  right  of  ac-  joined  in 
tion.«  Where  certain  household  furniture  was  assigned  by  way  actions  ex 
of  mortgage  to  the  wife  before  her  marriage  by  a  deed  annexed  deUeto. 
to  which  was  an  inventory  of  the  furniture;  the  deed  contained 
a  proviso,  that  it  ^ould  be  void  on  payment  of  a  certain  sum 
before  a  certain  period,  and  on  payment  of  the  interest  in  the 
mean  time;  the  wife  married  before  a  forfeiture  was  incurred; 
in  trover  for  the  inventory  stating  that  the  husband  and  wife 
had  been  possessed  of  it  before  it  came  into  the  possession  of 
the  defendant;  held,  on  demurrer,  that  they  might  both  sue 
jointly,  or  that  the  husband  might  sue  alone;  for  the  deed  only 
contemplated  that  the  property  in  the  goods  should  pass  under 
certain  circumstances,  which  might  not  take  place  until  after 
the  death  of  the  husband;  and  in  that  case  the  wife  and  not  the 
husband's  executors  would  be  entitled  to  the  goods;  therefore 
as  the  wife's  interest  might  survive  to  her  after  the  death  of  her 
husband,  she  might  be  joined  in  the  action;  yet  as  the  husband 
was  prevented  by  the  non-possession  of  the  inventory  from 
reducing  the  goods  into  possession  he  might  sue  alone.** 

Where  the  cause  of  action  has  its  inception  as  well  as  its  com- 
pletion after  the  marriage,  the  husband  must  sue  alone,  the 
legal  interest  in  personalty  being  vested  in  him  by  the  marriage. 
•Therefore  a  declaration  in  trover  at  the  suit  of  the  husband  *1113 
and  wife  should  state  that  the  wife  was  possessed  before  mar- 
riage, or  held  the  goods  with  him  in  autre  droit;  for  if  the 
declaration  states  that  they  were  both  possessed  of  certain  goods 
and  that  the  defendant  converted  them  to  their  damage^  it 
will  be  bad;  for  the  possession  of  the  wife  is  the  possession  of 
the  husband,  and  so  is  the  property,  and  therefore  the  conver- 
sion cannot  be  to  the  damage  of  the  wife,  but  of  the  husband.* 
So,  in  replevin,  unless  the  declaration  discloses  the  interest  of 
the  wife  when  both  are  joined,  it  will  be  bad  on  demurrer;' 
but  after  verdict,  it  may  be  presumed  that  the  taking  was  before 
coverture,  and  that  the  plaintiffs  then  had  a  joint  property,  or 
that  the  wife  was  entitled  as  executrix.»(l) 


•  Com.  Dig.  Baron  and  Feme,  (V.)  Roll.  Ab.  347.  Milner  v.  Mihies,  3  T.  R.  627. 
Cro.  Car.  419.    10  Mod.  d5. 

^  2  Saund.  47,  h.  Bac.  Ab.  Baron  and  Feme,  (K.)    B.  N.  P.  34. 
<  Per  Coleridfire  J.,  in  Avling  v,  Wbicher,  1  Nev.  &  Per.  422. 
^  Ayling  v.  Whicher,  1  Nev.  &  Per.  416. 

*  2  Saund.  47,  t.    Nelthrop  v,  Anderson,  1  Salk.  114. 
'  Series  v.  Dodd,  2  N.  R.  405. 

f  B.  N.  P.  63.    Bourn  v.  Mattaire,  id,    S.  N.  P.  289.     1  Ch.  PI.  74. 

(I)  (Replevin  cannot  be  maintained  in  the  name  of  a  husband  and  wife,  to  recover  chattels, 
the  property  of  the  wife  before  marriafre,  unlawfully  taken  aflerwards.  The  action  must  be 
in  the  name  ofthe  husband  alone.    i5^t6ert  v.  M*Heiiry,  6  Watts,  301.) 
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When  the  action  is  brought  for  damages  to  the  wife's  land 
during  the  coverture^  as  in  trespass  for  cutting  down  tress,  they 
may  both  join,  or.  the  husband  may  sue  alone.*    So,  in  an 
action  on  the  case  against  a  lessee  for  year^  for  burning  his 
house,  where  the  husband  has  it  for  the  life  of  his  wife.**     So, 
in  an  action  on  the  case  for  stopping  a  way  to  the  wife's  land/ 
or  for  not  grinding  at  the  wife's  miil;^  they  may  both  join,  or 
the  husband  may  sue  alone.    But  in  detinue  to  recover  per- 
sonal chattels  of  the  wife  in  the  possession  of  the  defendant 
before  marriage,  perhaps  the  husband  may  sue  alone,  because 
the  law  transfers  the  property  to  him,  and  the  wife  has  no  in- 
terest.*   Where  the  wife  has  a  vested  interest^  as  in  the  case 
of  the  dippers  at  Tnnbridge  Wells,  it  was  held,  that  husband 
and  wife  might  join  in  an  action  against  the  defendant  for  ex- 
ercising the  business  of  a  dipper,  not  being  duly  appointed  and 
approved  according  to  a  private  statute/ 
Husband       In  an  action  in  respect  of  a  personal  wrong  or  injury  to  the 
and  wife    wife,  as  for  the  bdttery  of  the  wife,  the  husband  and  wife  must 
mnat  join  joju^  and  the  declaration  ought  to  conclude  "  to  their  damage," 
tionfwa   ^^^  ^^^  ^'  ^^  ^^  damage  of  the  husband,"  for  the  damages  will 
personal     *8urvive  to  the  wife  if  the  husband  die  before  they  are  reco- 
injury  to    vered.s    But  the  declaration  in  such  case  should  not  include  a 
the  wife,    cause  of  action  for  which  the  husband  alone  ought  to  sue;  such 
*^  ^  ^^    as  expenses  sustained  in  curing  her,  &c.^ 

Yet  where  the  husband  and  wife  join  in  an  action  for  a  per- 
sonal wrong  to  the  wife,  the  husband  may  declare  also  for  an 
injiuy  arising  solely  to  himself  bjf  way  of  aggravation  of 
damage*}  as  in  an  action  for  false  imprisonment  of  the  wife, 
per  quod  the  business  of  the  house  remained  undone;  for  mat- 
ter may  be  laid  for  aggravation  for  which  no  action  would  lie.^ 
So,  the  expenses  incurred  by  the  husband  may  be  laid  in  ag- 
gravation J  But  the  husband  may  bring  a  separate  action  in 
his  own  name  for  the  loss  of  the  assistance  or  society  of  his 
wife,  or  for  any  expenses  occasioned  by  reason  of  a  battery, 
&lse  imprisonment/or  malicious  prosecution.'^ 

The  distinction  in  cases  of  this  kind  is,  that  if  there  be  a 
personal  wrong,  or  violence  done  to  the  wife,  so  that  an  action 
would  survive  to  her  she  ought  to  be  joined,  and  not  the  less 
because  the  husband  puts  into  the  declaration  some  special 
damage  accruing  to  himself;  as  in  Russell  v.  Come.  But 
where  the  injury  is  not  of  that  kind,  and  no  action  would  sur- 

•  1  Roll.  348.    2  Vent.  195.      _  *  Cro.  Eliz.  461. 

«  Baker  «.  Brereman,  Cro.  Oar.  418.     *  Dunstan  «.  Burwell,  1  Wiia.  324. 

•  Bao.  Ab  Detin.  A.    B.  N.  P.  50.      '  Weller  t.  Baker,  2  Wila.  414. 

<  Horton  v.  Byles,  1  Sid.  387.    Newton  v.  Hatter,  2  Lord  Rajm.  1208.    Com. 
Dig.  Bar.  and  Feme,  (V.) 
k  Com.  Dig.  PI.  2  A.  1.    1  Ch.  PI.    But  see  the  following  cases. 

•  Russell  0.  Come,  Lord  Raym.  1031.    1  Salk.  119.    6  Mod.  127.    Dix  v.  Brooks, 
1  Stra.  61. 

)  Todd  V.  Redford,  11  Mod.  264. 

^  Hyde  v.  Scissor,  Cro.  Jac.  538.    3  Bl.  Com.  140.    Com.  Dig.  Bar.  and  Feme, 
(W.)    Smith  «.  HixoD,  S  Stra.  977. 
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vive  to  the  wifei  the  only  cause  being  a  special  damage  to  the 
husband,  the  wife  caooot  be  joined,  having  ik>  legal  interest  in 
that  which  forms  the  gist  of  the  action.*    Therefore,  where  a  Where  the 
declaration  by  husband  and  wife  stated  that  the  wife  lived  injury.  ^, 
separate  from  the  husband  and  kept  a  boarding  house,  and  that  ^J^|l|^"* 
the  defendant  spoke  certain  words  of  her,  and  concerning  her  a^^^^to 
manner  of  carrying  on  her  business,  imputing  to  her  insolvency  the  hu3- 
and  adultery  whereby  she  was  injured  in  her  business,  &e^;  band,  and 
the  court  held  that  the  wife  ought  not  to  have  been  joined,  the  *^®  ^^•^ 
words  being  only  actionable  in  respect  of  damage  to  the  bust-  ^^^J^ot 
ness,  and  that  damage  being  solely  the  husband's;  and  in-  survive  to 
^timated  a  doubt  whether  even  the  husband  could  maintain  an  the  wife, 
action  under  the  circumstances.^    So  in  an  action  by  husband  <be  most 
and  wife,  who  kept  a  victualling-bouse,  for  saying  to  the  wife,  ^^^ 
^  thou  art  a  bawd  to  thy  own  davghleVf^'  per  quod  J^  S,  has  ^^ffi  1 1 5 
left  off  coming  to  the  house,  to  the  loss  of  both,  &<i.    After 
verdict  for  the  plaintiffs,  judgment  was  arrested,  because  the 
words  were  not  actionable  in  themselves,  but  in  respect  of  the 
special  loss,  wliich  was  the  husband's  only.*    But  where  an 
action  is  brought  for  words  in  themselves  actionable,  and  no 
special  damage  is  laid,  there  such  conclusion  {ad  damnum  ip- 
sorum)  is  right,  for  the  action  survives.** 

It  will  be  collected,  from  the  preceding  cases,  that  in  actions  Result  of 
ex  contractu,  the  wife  mu^t  be  joined  in  respect  of  all  causes  *be  antho- 
of  action  which  are  completed  in  the  wife  before  coverture;  '^^®*' 
she  may  be  joined,  or  the  husband  may  sue  alone  in  respect  of 
all  causes  of  actions  which  accrued  during  the  coverture,  and 
which  would  survive  to  the  wife;  and  that  in  actions  ex  de^ 
lictOy  the  wife  must  be  joined  whece  the  action  is  founded  in 
any  damage  or  injury  done  to  her  property  before  marriage, 
or  in  any  personal  wrong  or  injury  d(me  to  herself,  either  be- 
fore or  during  coverture,  as  by  slander  or  battery,  if  the  special 
and  consequential  damage  to  the  husband  be  not  the  gist  of 
the  action;  and  that  she  may  be  joined,  or  the  husband  may 
sue  alone  in  actions  for  torts  or  injuries  in  respect  of  her  real 
property  during  marriage.    But  the  husband  must  sue  alone 
in  all  cases  where  the  cause  of  action  would  not  survive  to  the 
wife;  as  in  actions  for  injuries  done  during  the  covertiu*e  to 
personal  chattels,*  which  we  have  seen  are  vested  by  the  mar- 
riage in  the  husband.    So,  in  actions  on  contracts,  or  for  the 
labor  or  services  of  the  wife  during  coverture,  where  she  has 
no  interest,  or  where  she  is  not  the  meritorious  cause,  as  where 
an  express  promise  is  not  made  to  her.'    So,  in  an  action  on 

*  Per  Taunton,  J.,  in  Sarille  v.  Sweeney,  4  B.  &  Ad.  523.    (34  Eng*  C.  L.  108.) 

**  Id.  In  1  Bac.  733  tit.  Baron  and  Feme,  (K.),  6th  Ed.,  wheie  seveial  cases  on 
the  aabject  aie  colleeted,  it  is  stated  in  the  margin,  that  ^*  wheie  an  action  is  brongfat 
for  words  spoken  of,  or  other  tort  to,  the  wife,  and  founded  on  the  special  damage  of 
the  hoshana,  the  wife  most  not  join/'  cited  in  4  B.  &  Ad«  521.  (24  £ng.  €•  L.  108.) 

«  Coleman  et  XJxofr  v.  Harcourt,  1  Lct.  140.    B.  N.  P.  7. 

<  Grove  A  Uxor  «.  Hart,  B.  N.  P.  7.     •  Anmdel  v.  Short,  Cro.  Eliz.  133. 
Backlej  v.  Collier,  Salk.  114.    Bidgood  v.  Way,  2  Bl.  1236. 
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*the  case  for  words  not  actionable  in  themselves,  spoken  of  the 
wife,  whereby  the  husband  sustains  special  damage,  he  must 
sue  alone.* 


Effect  of  3. — Effect  of  joinder  J\  The  effect  of  joining  the  wife  in  an 
husband  action,  when  the  husband  might  sue  alone  is,  that  if  the  hus- 
iSninff  in  ^^'^^  pending  the  suit,  or  before  judgment  is  satisfied,  the 
an  action!  io^if^st  in  the  cause  of  action  will  survive  to  the  wife,  and  not 
to  the  husband's  representatives;  whereas  if  he  sued  alone,  the 
interest  would  pass  to  his  representatives,**  "Where  a  wife  is 
joined,  if  the  husband  die  pending  the  suit,  it  will  not  abate, 
and  she  may  proceed  to  judgment  and  execution,  the  death 
of  the  husband  being  suggested  on  the  record.'  But  if  pending 
an  action  by  husband  and  wife,  in  respect  of  the  chose  in  ac- 
iion  of  the  wife,  she  die,  the  action  will  abate,  for  the  property 
was  never  vested  in  the  husband  ;**  and  it  is  not  altered  by  the 
bringing  of  the  action,  unless  judgment  is  obtained  before  the 
death  of  the  wife.*  But  if  they  obtaki  judgment,  he  may,  not- 
withstanding her  death,  issue  execution,  or  maintain  an  action 
of  debt  thereon/  So  if  she  die  pending  any  action  ex  delicto, 
to  which  she  is  necessarily  a  party y** the  suit  will  abate.^ 

*  1 1 1 7        *4. — Consequences  of  misfoinderj]    The  consequences  of  a 

mistake  in  the  proper  parties  in  case  of  husband  and  wife  are, 
that  if  the  wife  be  improperly  joined  in  an  action,  the  defend- 
ant may  in  general  demur,  move  in  arrest  of  judgment,  or 
have  a  writ  of  error>  If  the  wife  improperly  sue  alone,  when 
she  has  no  legal  cause  of  action,  she  will  be  nonsuited;'  but  if 
she  sues  alone  when  she  might  have  been  joined  with  her  hus- 
band, as  in  trespass  for  an  injury  done  to  her  property  dum 
sola  J  the  objection  should  be  pleaded  in  abatement  and  not  in 

*  Coleman  v.  Harcourt,  I  Ley.  140.  And  see  Saville  v.  Sweeney,  anie^  1114.  If 
a  wife  by  ill  treatment  and  fear  of  bodily  injury,  is  forced  to  ^oit  her  husband's 
house,  a  person  receivinff  her  is  not  subject  to  an  action  at  the  suit  of  the  husband, 
for  harboring  her.  Beruion  v.  Cartwri^ht,  2  Esp.  480.  Philp  9.  Squire,  Peake,  82. 
In  case  for  negligence,  whereby  the  plamtiff's  wife  was  killed,  he  is  not  entitled  to 
any  damages  for  the  loss  of  her  society,  or  for  bis  mental  sufferings  on  her  account 
after  the  moment  of  her  death,  for  in  a  civil  court  the  death  of  a  human  being  cannot 
be  complained  of  as  an  injury.  Baker  v.  Bolton,  1  Camp.  493.  But  in  trespass  the 
plaintiff  may  give  in  CTidence  a  conseauential  injury  to  his  wife,  not  as  a  substantial 
ground  of  action,  but  to  show  how  violent  the  defendant's  conduct  was.  Huxley  »• 
fierff,  1  Stark.  98.  (3  Enjir.  C.  L.  313.)  In  an  action  for  an  injury  arising  from  the 
careless  drivin?  of  the  defendant's  servant,  the  plaintiff  may  recover  damages  for  the 
injury  done  to  his  wife,  as  well  as  to  himself,  without  bringing  a  separate  action  for 
each.    Alison  o.  Foister,  1  C.  &  P.  21,    (11  Eng.  C.  L.  304.) 

^  Co.  Litt  351,  a,n,  1.    Cro.  Jac.  77.    Per  curiam^  in  Bidgood  «•  Way,  2  Bl.  12239. 

« 8  &  9  W.  III.  c.  11.  s.  7.    Rep.  temp.  Hard.  397.    1  Ch.  PI.  32. 

d  Co  Litt.  351,  6.  Checchi «.  Powell,  6  B.  &  C.  253.    (13  Eng.  C.  L.  ie3.) 

*  Beamond  v.  Long,  Cro.  Car.  237.       '  3  Mod.  189,  n. 
■  Freem.  225.    4  Taunt.  884.     1  Ch.  PI.  75. 

^  Buckley  v.  Collier,  1  Salk.  114.    Saville  «.  Sweeney,  4  B  &  Ad.  514.    (24  Eng. 
C.  L.  108.)    Bidgood  v.  Way,  3  Bl.  1236. 

*  Candelf  v.  Shaw,  4  T.  R.  361. 
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bar,  though  the  husband  might  sustain  a  writ  of  enoM  And 
if  she  marries  pending  the  suit,  her  coverture  should  be  pleaded 
on  the  first  occasion;  it  cannot  be  given  in  evidence  on  the  ge^ 
neral  issue  .^  Where  a  feme  sole  replevied  her  eoods  which 
had  been  distrained^  and  afterwards  married,  and  the  defend- 
ant removed  the  proceedings  by  re.  fa.  h.^  the  original  writ 
being  issued  in  the  name  of  the  feme  sole;  it  was  held,  on 
the  authority  of  the  preceding  case,  that  the  defendant  might 
plead  her  coverture  in  abatement^  If  the  husband  sues  alone 
when  his  wife  ought  to  be  joined,  in  her  own  right,  or  in  autre 
droit y  he  will  be  nmsuited."^  Or  if  the  objection  appear  on  the 
record,  it  will  be  fatal  in  arrest  d*  judgment,  or  on  error.* 
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1.  W(ien  hasband  and  wife 
ahould  be  sued  jointly  in 
actions  tx  contractu. 

S.  When  they  should  be  sued 


PA6X 

jointly  in  actions  ex  dc" 
Heto.        .        .        .        1119 
3.  Consequences  of  misjoinder.!  121 


1. — fVken  husband  and  wife  should  be  sued  jointly  in  ac-  When 
tions  ex  contractu.']    We  have  seen  in  what  cases  a  married  husband 
woman  may  be  sued  alone/    In  actions  for  debts  incurred  or  *"^  ^* 
contracts  made  by  the  wife  before  marriage,  the  husband  and  jUJIfed  as 
wife  must  6ejoined.(l)    It  has  been  held  that,  if  the  husband  be  defend- 
sued  alone,  advantage  may  be  taken  of  it  in  arrest  of  judgment,  ants, 
even  though  he  has  stated  an  account,  or  expressly  promised 


•  Milner  v.  Milnes,  3  T.  R.  627.     Com.  Di^.  Pleader,  2  A.  1. 
^  Morgan  v.  Painter,  6  T.  R.  265.    Bac.  Ab.  Abatement,  6. 

«  HoUis  V.  Freer,  2  Hodges,  4.  2  Bing.  N.  C.  719.  (29  Eng.  C.  L.  467.) 
4  Anon.  1  Salk.  282.  Bac.  Ab.  Baron  and  Feme,  K.  See  Ramsey  v.  George,  1  M. 
&  S.  176.  And  so  in  actions  for  torU  for  thoaffh,  in  general,  the  non-Joinder  of  plain- 
tiffs in  an  action  for  a  tort  can  only  be  pleadea  in  abatement,  yet,  that  rule  on^  ap- 
plies where  the  party  suing  had  some  le«;al  interest,  in  his  own  right,  in  the  property 
affected.  A  hasband  has,  independent  of  hia  wife^  no  legal  interest  or  caase  of 
action  whateyer,  for  injuries  to  ner  or  her  property,  in  those  instances  in  which  it  is 
necessary  to  join  as  a  plaintiff  in  an  action.    1  Ch.  PI.  76. 

•  1  Ch.  PI.  75.  '  AnUy  1100. 

(1)  (It  18  well  Mttled,  that  a  wife  cannot  be  joined  with  her  husband  as  a  defendant  in  an 
action  founded  upon  a  contract  or  promise  express  or  implied,  except  where  she  has  made 
the  contract  or  promise  or  done  the  act  from  which  it  is  to  be  implied,  before  coverture;  and 
in  every  such  case  she  must  be  joined.    Per  Kennedy,  J.,  in  Nutx  v.  AetilUr,  1  Watts,  233. 

An  action  cannot  be  maintained  against  a  husband  alone,  without  an  express  assumptaon 
for  eervices  rendered  to,  or  money  expended  for,  bis  wife  dum  eola.  Carl  v.  WmUUr,  5 
Watts,  97.) 

Vol.  IL— 22 
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to  pay  the  debt  or  perform  the  contract'  Bat  if  the  husband 
has  promised  to  pay  the  debt  in  consequence  of  some  new  con- 
sideration, as  forbearance,  he  may  be  sued  alone  on  such  new 
promised  Where  the  wife  was  a  yearly  tenant,  at  a  rent  paya- 
ble quarterly,  and  she  married  before  a  quarter's  rent  became 
payable,  it  was  held,  that  in  an  action  to  recover  the  quarter's 
rent  the  wife  should  be  joined;  for  there  was  no  occupation  by 
the  husband  of  the  first  part  of  the  quarter,  either  in  fact  or  in 
law/  A  feme  covert,  executrix  or  administratrix,  must  be 
joined  with  her  husband  in  an  action  on  any  personal  contract 
of  the  d6ceased.^(l)  But  in  cases  where  an  executor  may  be 
charged  in  his  own  right,  as  for  rent  due  during  the  coverture, 
or  a  lease  which  the  wife  has  as  executrix  or  administratrix, 
the  husband  may  be  sued  alone.^  The  husband  is  not  liable 
for  money  lent  to  the  wife,  even  for  the  purpose  of  buying  ne- 
cessaries; but  if  the  declaration  allege  it  to  be  lent  at  the  request 
of  the  husband,  it  will  be  considered  as  a  loan  to  the  husband; 
but  if  at  the  request  of  the  wife,  it  will  be  bad/  If  a  declara- 
^1119  tion  against  ^husband  and  wife,  for  a  debt  contracted  by  the 
wife  dum  sola,  allege  a  promise  made  by  the  wife  after  mar- 
riage, it  will  be  bad.'  In  an  action  against  husband  and  wife 
for  the  debt  of  the  wife  dum  sola,  the  bankruptcy  of  the  hus- 
band during  the  coverture,  may  be  pleaded  in  bar>  So  the 
husband's  discharge  under  the  insolvent  act  is  a  good  plea.^ 
But  it  has  been  held,  that  if  the  wife  be  taken  in  execution 
under  such  circumstances,  she  will  not  be  entitled  to  her  dis- 
charge, unless  it  appears  that  she  has  no  separate  property, 
even  though  her  husband  has  been  dischai^ed  under  the  insol- 
'  vent  actJ  But  this  decision  may  perhaps  be  considered  as 
overruled  by  the  preceding  case.  See  the  observations  of  the 
judges  in  the  former  case;  Patteson,  J.,  said,  that  the  former 
was  inconsistent  with  the  latter> 

If  the  wife  die,  the  husband  is  not  liable  to  be  sued  as  such 

•  Mitchinson  o.  Hewson,  7  T.  R.  348.  Dnice  «.  Thorne,  Aleyn,  73.  Robinson  v. 
Hardy,  I  Keb.  281.    But  see  Harrison  v.  Hall,  ante,  1094. 

*/d. 

«  Richardson  v.  Hall,  1  B.  &  B.  50.     (5  Eng.  C.  L.  14.)    3  Moore,  307. 

*  1  Oh.  PI.  68. 

•Thomp.  Ent.  117,    Com.  Dig.  Bar.  and  Fern.  (Y.) 

'  Sterenson  v.  Hardy,  3  Wils.  388.  2  Bl.  872.  Stone  v.  M'Nair,  7  Taunt.  432. 
(9  Eng.  G.  L.  166.)    Ross  v.  Noel,  B.  N.  P.  136. 

t  Morris  v.  Norfolk,  1  Taunt.  212. 

b  Miles  V.  Williams,  1  P.  Wms.  249.  2  Yes.  181.  In  the  matter  of  M^WiUiams, 
1  8ch.  &  Lef.  169.    5B.  &Ad.  311.     (24  Eng.  G.  L.  82.) 

<  Lockwood  V.  Salter,  5  B.  &  Ad.  303.  (24  Eng.  C.  L.  82.)  The  nlea  must  be 
pleaded  by  husband  and  wife  together,  otherwise  there  will  be  a  repleaaer.    Id,  309. 

J  Sparkes  v.  Bell,  8  B.  &  G.  1.     (16  Eng.  G.  L.  143.)    2  M.  &  R.  124. 

k  6  B.  &  Ad.  312.     (24  Eng.  G.  L.  82.) 

(1)  (In  an  tction  of  assaropsit  ngaintt  a  husband  and  wife,  the  latter  of  whom  was  admi- 
niftritriz  of  the  goods,  &c.  of  an  intestate,  to  recover  a  distributive  share  of  the  estate,  if  the 
wife  die  pending  the  suit,  it  will  abate,  and  the  husband  ia  not  further  liable.  NuU  ▼.  ReuU 
ter,  1  Watts,  229.) 
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on  any  contract  made  by  the  wife  before  marriage,  unless  judg* 
ment  had  been  obtained  against  them  both  before  her  death; 
and  if  she  die  after  action  commenced,  and  before  judgment, 
the  suit  will  abate.  But  on  the  death  of  the  husband,  the  wife 
is  liable  on  all  contracts  made  by  her  before  marriage.*  Where 
the  solicitor  for  the  defendant,  who  was  sued  jointly  with  his 
wife  for  a  debt  due  from  her  dum  sola,  pleaded  for  the  bus* 
band  only;  the  plaintiff  having  caused  the  wife  to  be  served 
with  a  copy  of  the  process,  was  allowed  to  appear  for  her  ac- 
cording to  the  statute,  and  treating  the  plea  put  in  by  the  hus- 
band alone  as  a  nullity,  to  sign  judgment  for  want  of  a  plea.^ 

2.^^fVhen  husband  and  unfe  should  be  sued  jointly  in  ac- 
tions ex  delicto.]  In  actions  ex  delicto,  the  husband  and  wife 
must  *be  sued  jointly  for  torts  committed  by  the  wife,  either    *1120 
before  or  during  coverture;  as  for  assaults,  slander,  &c.*(l)   So 
for  assaults,  trespasses,  and  other  wrongs  which  may  be  com-  When 
mitted  by  two  conjointly,  they  may  be  sued  jointly  for  the  haeband 
joint  act  of  both.**    Husband  and  wife  may  be  jointly  sued  in  "*^  V^^ 
trespass  for  their  joint  act*    Where  a  declaration  in  tuover  auedjoint- 
against  husband  and  wife  stated  that  the  defendants  converted  lyfortorii. 
the  property  to  their  own  use;  it  was  held  sufficient  after  ver- 
dict; for  a  conversion  does  not  necessarily  import  an  acquisition 
of  the  property,  (of  which  the  wife  is  incapable,)  it  may  be  by 
the  actual  destruction  of  the  property,  which  is  a  tort  of  which 
the  wife  may  be  guilty  as  well  as  the  husband/  But  they  can- 
not be  jointly  sued  for  slander  spoken  by  both,  for  it  would  be 
error  to  sue  the  wife  for  words  spoken  by  the  husband  only. 
The  proper  mode  of  proceeding  against  them  under  such  cir- 
cumstances is,  to  sue  the  husband  and  wife  jointly  for  the  words 
spoken  by  the  wife,  and  the  husband  alone  for  the  words  spoken 
by  him;  and  the  two  actions  cannot  be  consolidated.^    A  hus- 
band is  liable  to  be  sued  jointly  with  his  wife  for  her  libel  or 
slander,  though  she  has  committed  adultery  and  they  live  se- 
parate, at  least  if  it  be  not  shown  that  the  wife  at  the  time  was 
living  in  adultery.^    A  husband  is  liable  to  be  sued  alone  for 
a  breach  of  the  revenue  laws  by  his  wife,  if  she  acted  under 
his  authority,  which  is  a  question  for  the  consideration  of  the 


•  Mttchinson  v,  Hewson,  7  T.  R.  350.  Com.  Digr.  Bar.  &  Fern.  3,  h.  Woodman 
«.  Chapman,  1  Camp.  189.  But  the  wife^s  administrator  will  be  liable  for  contracts 
made  by  her  before  marriage.    3  P.  Wms.  409. 

^  Rassell  «.  Buchannan,  6  Price,  139. 

*  Com.  Di^.  Bar.  and  Fem.  (V.)    Bac.  Ab.  Bar.  and  Fem.  (L.) 

^  1  Vent.  93.  •  Vine  v,  Sanndera,  4  Bingr.  N.  C.  9^, 

'  Keyworth  v.  Hill,  3  B.  &  A.  685.  (5  Eng.  C.  L.  423.)  Draper  v.  Fnlkes,  YeW. 
165.  But  in  atrictness,  trover  for  a  conyersion  during  the  marriage  should  be  against 
the  husband  alon^.     1  Ch.  PI.  93. 

«  Swithin  ».  Vincent,  3  Wils.  237. 

1"  Head  v.  Briscoe,  5  C.  &  P.  484.    (34  Eng.  C.  L.  419.) 

(1)  (A  marriajjre  de  jure  in  eB«ential  to  render  a  roan  responsible  for  torta  committed  bj 
his  wife  before  coverture.    OvtrMU  ▼.  EUtwdl^  1  Asbmead,  200.) 
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jury.*  « If  goods  be  delivered  to  husband  and  wife,  detinue 
will  lie  against  the  husband  only,  and  not  against  both."^  If 
an  action  be  brought  against  Kfeme^olej  who  before  judgment 
marries,  execution  may  be  taken  out  against  her  alone.®  So 
if  a  woman  marries  after  interlocutory  judgment,  in  ctssump- 
*1121  siiy  *the  plaintiff  m^y  enter  up  final  judgment  without  joining 
the  husband,  and  sue  out  execution  against  the  feme  only,^ 

In  an  action  of  trespass  against  husband  and  wife  for  her 
iortj  before  or  during  coverture,  if  she  die  before  judgment  the 
suit  will  abate;  but  if  her  husband  die  or  become  bankrupt, 
her  liability  will  continue.® 

3. — Consequences  qfmisioinder.']  If  the  wife  be  sued  alone, 
on  her  contract  or  torty  before  marriage,  she  must  plead  her 
coverture  in  abatement;  it  cannot  be  pleaded  in  bar,  or  given 
in  evidence  at  the  trial  as  a  ground  of  nonsuit;  or  a  writ  of 
error  coram  nobis  may  be  brought.'  But  if  she  be  sued  on  her 
supposed  contract,  made  during  coverture,  she  must  plead  it 
specially  in  bar,  she  cannot  give  it  in  evidence  under  the  gene- 
ral issue  ^  If  the  husband  and  wife  be  improperly  sued  joint- 
ly, on  a  contract  after  marriage,  the  action  will  fail  as  to  both.^ 
If  the  husband  be  sued  alone  upon  the  contract  of  his  wife 
before  marriage,  and  the  objection  appears  on  the  face  of  the 
,  declaration,  he  may  demur,  move  in  arrest  of  j  udgment,  or  bring 

error.^  So  if  the  husband  and  wife  be  sued  jointly  for  torts 
during  coverture,  of  which  they  could  not  be  jointly  guilty, 
as  for  slander;  if  the  objection  appear  on  the  record  it  may  be 
taken  advantage  of  by  demurrer,  in  arrest  of  judgment,  or  by 
erfor> 

*  Attorney-General  v,  Riddell,  S  Tyr.  533.  2  C.  &  J.  493.  A  wife  may  be  guilty 
of  a  forcible  entry  into  the  house  of  her  husband,  and  other  persons  also,  if  they  assist 
her  in  the  force,  although  her  entry  is  in  itself  lawful.  Rex  «.  Smith,  1  M.  &  Rob. 
156. 

*  Per  Dodderidge,  J.,  Leon.  313.  <  Doyley  v.  White,  Cro.  Jac.  333. 

*  GooMT  V.  Hunchin,  4  East,  531.  •  1  Ch.  PL  93.    Rep.  iemp.  Hard.  399. 

'  Per  Lord  Kenyon,  in  Milner  v.  Milnes,  3  T.  R.  631.  Com.  Dig.  Pleader,  (3  A* 
1.)    iCh.  P1.93. 

f  Reg.  Gen.  H.  T.  4  W.  IV,  3. 

k  Pahn.  313.  See  Stone  «.  Macnair,  7  Taunt.  433.  (3  Eng.  C.  L.  166.).  4  Prioe, 
46.    Morris  «.  Norfolk,  1  Taunt.  313. 

i  Mitehinson  «.  Hewson,  7  T.  R.  348.  May  v.  House,  3  Chitty,  697.  (18  Eng. 
C.L.461.) 

J  Swithin  v.  Wilson,  3  Wils.  337.    Dyer,  19,  a. 
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SECTION  vin. 

I>E£DS  OF  SEPARATION. 

The  law  in  respect  of  the  validity  of  deeds  made  in  contem- 
plation of  a  future  separation,  does  not  appear  to  be  clearly 
settled.  In  Rodney  v.  Chambers,"  the  court  decided  that  the 
^husband's  covenant  with  the  wife's  trustees  to  pay  her  an  an-  *112a 
nuity  as  a  separate  maintenance,  in  the  event  of  a  separation 
in  future  taking  place  between  them,  with  the  approbation 
of  the  trust eesy  was  a  legal  and  valid  covenant;  and  that  the 
trustees  were  entitled  to  recover,  in  an  action  against  the  hus- 
band, the  arrears  which  had  accrued  on  the  annuity  after  sepa-^ 
ration.  In  Chambers  v,  Caulfield,^  the  preceding  case  was  tho- 
roughly canvassed,  and  its  authority  never  doubted.  With 
reference  to  it,  Lawrence,  J.,  thus  expressed  himself.  ^  In  that 
case  there  was  an  averment  that  the  separation  was  with  the 
consent  of  trustees;  we  thought  there  was  nothing  illegal  in 
the  parties  agreeing  to  refer  the  question  what  was  a  good 
cause  of  separation  to  a  domestic  forum.  The  court,  there- 
fore, only  decided  in  that  case,  that  a  covenant  for  separation 
and  a  separate  maintenance  was  good,  not  that  a  covenant  was 
good  generally y  that  a  wife  might  separate  herself  from  her 
husband  whenever  she  pleased,  for  that  would  be  to  make  the 
husband  tenant  at  will  to  the  wife  of  his  marital  rights."  See 
also  Lord  Vane's  case.*  But  the  decision  of  Rodney  v.  Cham- 
bers is  considered  as  virtually  overruled  by  the  case  of  Du- 
rant  v,  Titley,*"  which  came  before  the  court  on  a  writ  of  error; 
there  the  judges  said  that  the  courts  had  already  gone  too  far, 
consistently  with  policy  and  morality,  in  supporting  deeds  of 
separation;  they  decided  that  a  deed  providing  for  a Tu/t^re  se- 
paration was  void.  The  case  of  Durant  v.  Titley,  however, 
differed  from  the  preceding  cases,  for  the  effect  of  the  deed 
in  that  case,  was  to  provide  a  separate  maintenance  for  the 
wife,  whenever  she  should  be  living  apart  from  her  husband, 
leaving  it  to  her  to  separate  from  him  at  pleasure;  whereas 
in  Rodney  v.  Chambers,  the  deed  provided  for  the  wife  only  in 
the  event  of  a  future  separation,  with  the  approbation  of  the 
trustees.  In  Jee  v.  Thurlow,*  Abbott,  C.  J.,  said,  that  in  de- 
ciding Durant  v.  Titley,  it  was  not  intended  to  shake  any 
former  decision;  and  Mr.  Justice  Bayley  observed,  that  in 
Rodney  v.  Chambers  the  intervention  of  impartial  persons  was 
•required  to  decide,  whether  sufficient  cause  of  separation  did  *1123 
or  did  not  exist.  So  that  it  is  clear  that  the  court  in  Jee  v. 
Thurlow  did  not  consider  Rodney  v.  Chambers  as  overruled 

•  3  East,  283.  ^  6  East,  244. 
« 2  Stra.  1202.    13  East,  171,  in  notis.         <  7  Price,  577. 

•  2  B.  &  C.  651.    (9  Eng.  C.  L.  174.) 
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by  Durant  v.  Titley.  The  principle  laid  down  by  Durant  v. 
Titley  was  recognised  and  acted  upon  in  Hindley  v,  the  Mar- 
quis of  Westraeath,*  in  which  "  the  deed  of  separation  was  in 
terms  similar  to  that  before  the  court  in  Durant  v,  Titley."* 

With  reference  to  Durant  v.  Titley,  it  is  said,*  that  it  inay 
now  be  considered  that  a  deed  or  settlement  providing  a 
separate  maintenance  for  a  wife  or  an  intended  wife,  in  the 
event  of  future  separation,  either  with  or  without  the  consent 
of  trustees  or  other  persons,  is  a  provision  which  will  not  be 
enforced  either  at  law  or  in  equity.  Yet  see  what  the  court 
said  in  Jee  v.  Thurlow,  supra, 
Subse-  A  deed  of  separation  is  rendered  void  by  subsequent  cohabi- 

quept  CO-  tation,'  unless  it  contains  an  express  provision  to  the  contrary. 
avoiSf a^  As  where  a  husband  gave  a  bond  to  trustees  conditioned  for 
deed  of  so-  ^^^  payment  of  an  annuity  to  his  wife,  &c  unless  she  should 
paration.    molest  him;  and  entered  into  a  deed  of  separation,  containing 
a  provision  for  the  maintenance  of  the  wife,  in  which  it  was 
provided,  "  thai  if  he  and  his  wife  should  thereafter  agree  to 
live  tof^ether  agairiy  such  cohabitation  should  in  no  toay 
alter  the  trusts  created  by  the  indenture.^'    The  defendant 
-    and  his  wife  separated,  and  afterwards  lived  together  again  for 
a  time,  and  this  fact  was  pleaded  to  an  action  by  the  trustees 
upon  the  annuity  bond  as  avoiding  that  security;  held,  on  de- 
murrer to  the  plea,  that  the  reconciliation  was  no  bar  to  an 
action  on  the  bond;  for  there  was  nothing  in  the  deed  to  show 
that  the  parties  intended  that  the  trust  should  be  avoided,  in 
case  of  their  again  cohabiting.    But  on  the  contrary  it  was 
expressly  provided  that  the  trusts  should  be  continued,  though 
a  reconciliation  should  take  place.  Though  the  deed  contained 
*1124    some  covenants  which  a  court  of  equity  would  not  enforce, 
tliat  did  not  destroy  the  efiect  of  the  whole.* 

A  private  understanding  or  agreement  between  husband  and 
wife  to  live  separate,  is  not  recognised  by  law.'  A  deed  of 
separation  between  husband  and  wife,  was  held  not  to  bind  the 
wife  surviving,  nor  to  deprive  her  of  her  share  in  her  husband's 
personal  estate  to  which  she  was  entitled  by  the  custom  of  the 
city  of  London.* 

•  6  B.  &  C.  900.    (13  Eng.  C.  L.  141.) 

^  Per  Abbott,  C.  J.,  6  B.  &  C.  21 1.  Westmeath  v,  Westmeath,  1  Jacob,  140.  1 
Dow.  &  Clarke,  510.    Westmeath  v.  Salisbury,  5  Bligh.  N.  S.  339. 

« 9  Roper,  S81. 

d  Bateman  v,  Ross,  1  Dow.  335.  Dnrant «.  Titley,  st^pm,  Scholey  v,  Goodman,  8 
Moore,  350.    Fletcher  v.  Fletcher,  3  Cox,  105. 

•Wilson  V.  Mushett,  3  B.  &  Ad.  743.    (23  Eng.  C.  L.  176.) 

'  Per  Sir  John  NicfaoH,  in  Smyth  v.  Smyth,  1  ilagg.  514. 

i  Slater  v.  Slater,  1  Younge  &  Coll.  28. 
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OF  THS  CONTRACT  Or  INSURANCE,  AND  THE  PARTIES  THERETO. 
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1.  Of  the  contract  of  insu- 
rance. 


PAKO 

3.  Who  may  be  insured.     •  1 136 
3.  Who  may  insure.   .        .1128 


1 — Of  the  contract  of  insurance.']  Insurance  is  .a  con- 
tract, whereby  one  party,  in  consideration  of  a  stipulated  sum 
of  money  undertakes  to  indemnify  the  other  against  certain 
perils  *or  risks  to  which  he  is  exposed;  or  to  pay  him  a  cer- 
tain sum  upon  the  happening  of  some  uncertain  event.  The 
party  who  takes  upon  himself  the  risk  is  called  the  insurer, 
and  sometimes  the  underwriter^  from  his  subscribing  his  name 
at  the  foot  of  the  policy;  the  party  protected  by  the  insurance, 
the  insured  or  assured;  the  sum  paid  to  the  insurer  as  a  con- 
sideration for  his  undertaking,  is  called  the  premium;  and  the 
instrument,  in  which  the  terms  of  the  contract  are  set  forth 
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is  called  a  policy  of  insurance,^  Though  there  are  various 
events  which  may  become  subjects  of  insurance,  the  following 
pages  will  be  confined  to  the  consideration  of  marine  insu- 
rances, insurance  upon  lives,  and  insurance  against  fire;  as 
these  species  of  insurance  are  the  most  usual  subjects  of  liti- 
gation, and  of  the  greatest  public  utility.  And  first  of  marine 
insurance,  which  is  made  for  the  protection  of  persons  having 
an  interest  in  ships  or  goods  on  board,  from  the  loss  or  damage 
which^niay  happen  to  them  from  the  perils  of  the  sea,  during 
a  certain  voyage  or  fixed  period  of  time.^ 

2. — JVAo  may  be  insured,]  In  this  country  all  persons, 
whether  British  subjects  or  aliens,  may  in  general  be  insured; 
the  only  exception  to  this  rule  is,  the  case  of  an  alien  enemy. 
For  reasons  of  public  policy,  the  property  of  an  alien  enemy 
cannot  be.  legally  insured;  or  if  insured,  the  policy  cannot  be 
enforced  in  any  court  of  law  or  equity.*  Even  though  the 
policy  be  effected  in  the  name  of  a  British  subject,  as  a  trustee 
for  the  person  interested;'  or  though  the  property  insured  be 
British  manufacture  exported  from  this  country;®  or  though 
the  insurance  be  effected,  and  the  risk  commenced  before  the 
war  breaks  out;'  in  no  case  can  a  policy  of  insurance  extend 
to  cover  a  loss  happening  during  die  existence  of  hostilities 
*lld7  'between  the  respective  countries  of  the  insured  and  the  insu- 
rer; because  durmg  the  existence  of  such  hostilities,  the  sub- 
jects of  the  one  country  caimot  be  permitted  to  lend  their 
assistance  to  protect  by  insurance,  the  property  and  commerce 
of  the  subjects  of  another.^  But  where  the  insurance,  the 
loss,  and  the  cause  of  action  had  arisen  before  the  insured 
had  become  alien  enemies,  it  was  held,  that  a  British  agent 
in  whose  name  the  policy  was  effected,  might  recover  on  the 
policy,  even  during  the  war,  where  the  defendant  pleaded  the 
general  issue  only,  which  is  a  plea  of  perpetual  bar;  for  the  con- 
tract was  only  suspended  dunng  the  continuance  of  hostilities, 
and  was  capable  of  being  enforced  at  the  return  of  peace,  if 
the  debt  was  not  in  the  mean  time  seized  by  the  crown> 
Who  is  An^  person  whether  a  British  subject  or  a  neutral,  who  re- 
comider-  sides  m  an  enemy's  country,  and  carries  on  trade  there,  is  for 
J^*!*®'*  all  civil  purposes  to  be  regarded  as  an  alien  enemy;  he  is  there- 
by incapacitated  from  suing  in  an  English  court  of  justice,  and 

*  Marshall  on  Inaaranoe,  !•  ^  Jtf.  2. 

«  Braxidon  v.  Nesbitt,  6  T.  R.  93.  Fartado  v.  RoflreTS,  3  B.  &  P.  191.  Tonteog  v. 
Hnbbard,  tU  391.  Gasaeres  0.  Bell,  8  T.  R.  166.  Wiliison  v.  Patteaon,  7  Taunton, 
439.  (9  Eng.  C.  L.  167.)  Albretch  v.  Susman,  9  Yea.  &  B.  393.  Ex  parte  Boass- 
maker,  13  Yea.  71. 

<  Briatow  v.  Towers,  6  T.  R.  35.  Kensingrion  «.  Englia,  8  East,  389.  Brandon  9. 
Neabitt,  ttipra. 

•  Id.    Flindt  9.  Watera,  15  East,  960. 

'  Brandon  v.  Curling,  4  East,  410.    Touteng  v.  Hubbard,  3  Boa.  it  P.  999. 

tPer  Lord  Ellenborough,  C.  J.,  4  East,  417. 

k  Flindt  9.  Watera,  15  East,  960.    Harman  9.  Kingaton,  3  Camp.  153. 
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Gonseqaently  he  cannot  be  insnied.*  The  mere  residence, 
howoTer,  of  a  British  subject  in  ^n  enemy's  country,  is  not  suffi- 
cient to  subject  him  to  the  disabilities  of  an  alien  enemy,  inas* 
much  as  he  may  be  detained  there  against  his  will;  there  must 
be  some  evidence  of  the  purpose  of  his  residence,  or  of  his  ad- 
hering to  the  enemy,  as  that  he  traded  there.^  But  where  a 
neutral,  and  an  alien  enemy,  insured  their  respective  interests 
in  three  vessels,  by  separate  agents,  and  in  separate  polici^;  it 
was  held,  that  the  neutral  was  entitled  to  recover  on  the  policy 
for  a  loss  arising  from  one  of  the  perils  insured  against*" 

The  disabilities  ordinarily  attaching  upon  alien  enemies,  or  License, 
upon  British  subjects  trading  with  them,  may  be  removed  by 
a  license  from  the  crown;  and  a  license  of  this  nature,  legal- 
ising a  particular  adventure,  incidentally  legalises  all  the  mea- 
sures necessary  to  be  adopted  for  its  due  execution.  Therefore 
where  a  ship  belonging  to  an  alien  enemy  is  protected  by  the  *1128 
king's  license,  an  insurance  may  be  effected  on  such  ship  by  a 
British  subject,  as  trustee  on  behalf  of  the  ship-owner,  and  an 
action  on  the  policy  may  be  maintained  at  tlie  suit  of  the  trus- 
tee, even  in  time  of  war,  because  the  public  policy  of  the  country 
is  not  contravened  by  sustaining  and  giving  effect  to  such  trust; 
and  although  the  king's  license  cannot,  in  point  of  law,  have 
the  effect  of  removing  the  personal  disability  of  the  ship-owner 
(being  an  alien  enemy)  in  respect  of  the  suit,  so  as  to  enable 
him  to  sue  in  his  own  name,  yet  it  purges  the  trust  in  respect 
to  him  of  all  the  injurious  qualities  in  regard  to  the  public  in- 
terest.**  So,  a  license  granted  upon  the  representation  of  W. 
V,  on  behalf  of  different  British  merchants,  for  permitting  a 
ship  (by  name)  to  proceed  imder  any  colors,  except  the  French, 
with  a  cai^o  of  such  goods  as  were  permitted  by  an  order  in 
council  to  be  exported  from  London  to  any  ports  within  certain 
limits,  the  whole  of  the  country  within  those  limits  being  in 
hostility  with  this  country,  was  held  to  protect  the  property 
of  an  alien  enemy  residing  in  the  hostile  country,  shipped  on 
his  account  in  this  country,  and  therefore  an  insurance  for  his 
benefit  was  held  legal.^ 

3. — Who  may  insurt^  At  common  law  any  person  might 
insure  on  his  own  separate  account,  or  any  number  of  men 
might  associate  and  form  a  company  for  that  purpose.  But  by 
6  Geo.  I,  c.  18,  s.  12,  a  charter  was  granted  by  the  crown  to 


«  M'Connell  o.  Hector,  3  B.  &  P.  113.  Roberts  v.  Haidy,  3  M.  &  S.  636.  6  U. 
98.     A^bretch  v.  Susman,  3  Vee.  &  B.  333.    O'Mealey  «.  Wilson,  1  Camp.  48S. 

b  Harman  v.  Kingston,  3  Camp.  153.  Roberts  nu  Hardy,  3  M.  &  S.  533.  Willison 
V.  Patteson,  7  Taunt.  439.    (3  Eng.  C.  L.  167.)    The  Ocean,  5  Rob.  Adm.  Rep.  90* 

«  Rotch  V.  Edie,  6  T.  R.  413. 

'  Kensington  v.  Inglis,  8  East,  373.  Flindt «.  Scott,  5  Taunt.  700.  (1  Eng.  C. 
I«.  231.)    Morgan  v.  Oswald,  3  Taunt.  368.    Fayle  «.  Bourdillon,  3  Taunt.  546. 

•  Hullman  v.  Whitmore,  and  Same  o.  Scott,  5  M.  &  S.  337.  Rucher  v.  Aneley,  5 
M.  &  S.  25.  Anthony  v.  Mollne,  5  Taunt.  711.  (1  Eng.  C.  L.  343.)  Robinson  tl 
Touray,  1  M.  &  S.  317. 
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the  Royal  Exchange  Assurance  Company^  and  the  London 
Assurance  Company,  whereby  they  were  incorporated  and  in- 
vested with  the  privilege  of  effecting  marine  insurances,  to  the 
exclusion  of  all  other  partnerships  or  societies.  By  that  statute 
any  insurance  effected  on  the  joint  responsibility  of  two  or 
more  persons  was  illegal  and  could  not  be  enforced;  but  any 
private  person. might  underwrite  on  his  own  individual  ac* 
count.* 
*1129  *The  exclusive  privilege  granted  to  these  companies,  was 
ho\Vever  abolished,  by  the  5  Geo.  IV,  c.  114.  So  that  at  pre- 
sent any  company  or  partnership  may  insure  or  underwrite; 
the  latter  statute,  however,  provides  that  the  rights  and  privi- 
leges of  the  two  corporations  referred  to,  shall  not  be  affected 
otherwise  than  by  making  it  lawful  for  other  corporations  and 
bodies  politic,  and  persons  acting  in  society  and  partnership,  to 
grant  and  make  poUcies  of  insurance  and  contracts  of  bottomry. 


SECTION  II. 

WHAT  KAY  BE  INSURED. 

Marine  insurances  are  generally  made  upon  ships,  goods^ 
freight,  merchandise,  and  bottonury  loans. 
Insurance  Freight  is  the  profit  earned  by  the  ship-owner  in  the  carriage 
of  freight,  of  goods  on  boanl  his  ship.  An  insurance  upon  jfreight  has  no 
reference  to  the  hull  of  the  ship,  or  to  its  outfit  for  the  voyage, 
both  of  which  are  protected  by  an  insurance  of  the  ship;  the 
object  of  insuring  freight  is  to  secure  the  ship-owner  from  the 
loss  of  what  he  would  earn  in  the  carriage  of  the  goods,  in 
case  he  is  prevented  by  the  perils  of  the  sea  from  actually  earn- 
ing anything>(I}  In  order  to  recover  upon  a  freight  policy, 
the  insured  must  show  that  an  inchoate  right  to  the  freight 
has  commenced,  by  goods  having  been  put  on  board  from  the 
carriage  of  which  freight  would  arise  ;^  or  that  there  was  some 
contract  whereby  he  would  be  entitled  to  freight  if  the  voyage 
were  not  stopped  by  the  perils  insured  against;  as  where  a  ship 
was  chartered  from  D.  to  C,  and  back  to  />.,  at  a  certain  rate 


»  6  Geo.  I,  c.  17.  Mitchell  v.  Cockbnrn,  9  H.  Bl.  379.  Booth  «.  Hodgson,  6  T. 
R.  405.  Branton  o.  Taddy,  1  Taunt.  7.  Eyereth  o.  Blackburn,  3  Stark.  66.  (3  Enfr. 
C.  L.  347.)  Ex  parte  Bell,  1  M.  &  S.  751.  Aubert  v.  Maze,  2  B.  &  P.  371.  This 
statute  did  not  extend  to  prevent  partners  to  lend  money  on  re$pondetUia,  Gore  p. 
Wynne,  N,  &  M.  393. 

»  Forbes  o.  Aspinall,  13  East,  333.  •  Tonge  v.  Watte,  3  Stra.  1351. 

(1)  (It  it  well  settled,  that  the  charterer  of  a  vesiel  eannot  invure  the  amount  of  hi«  charter 
noney  under  the  (^eDeral  name  of  frei)(ht.  MMen  t.  !%•  National  Am.  Co.,  1  Hall,  452. 
MAim9  T.  New  York  1m.  Co.,  Ibid.,  335.) 
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of  freight  upon  the  ontvard  cargo;  and  after  delirering  her 
oatward  caigo  at  Z.,  the  charterers  were  to  provide  her  a  full 
cargo  homewards  at  the  currenjt  freight,  from  L.  to  D.^  &c.; 
*he  Id,  that  an  insurance  by  the  owner  of  the  ship  on  the  freight,  *  11 30 
at  and  from  L,  to  />.,  attached  whilst  the  ship  lay  at  L,  de- 
livering  her  outward  cargo,  and  before  any  part  of  the  home- 
ward cargo  was  shipped,  during  which  time  she  was  captured 
by  an  enemy;  the  contract  of  affreightment  by  the  charter- 
party  being  entire,  and  the  risk  on  the  policy  having  com* 
menced.*  So,  if  a  right  to  freight  has  commenced,  as  if  part 
of  the  goods  are  on  board,  and  the  rest  are  ready  to  be  shipped, 
the  plaintiff  wUl  be  entitled  to  recover  on  an  insurance  on 
freight.**  But  where  a  vahiation  was  made  with  reference  to 
the  freight  on  an  entire  cargo,  and  there  is  no  contract  by  any 
person  to  load  a  complete  cai^o,  or  to  pay  dead  freight,  and 
part  of  the  cai^  is  put  on  board,  but  before  the  caigo  is  com- 
pleted the  ship  is  lost  by  one  of  the  perils  insured  against,  the 
insured  under  these  circumstances  can  only  recover  in  respect 
of  the  loss  of  the  freight  on  the  goods  which  have  been  put  on 
board/(l) 

Freight  may  be  insured  for  part  of  an  entire  voyage;  and  if 
the  ship  be  on  the  voyage  insured  when  the  loss  happen,  the 
assured  will  be  entitled  to  recover  although  the  ultimate  des- 
tination of  the  ship  was  not  disclosed  to  the  underwriter.** 
Where  a  vessel,  having  sailed  from  her  port  of  lading  with  a 
cargo  of  goods,  was  obliged  to  put  back  in  consequence  of  a 
peril  of  the  sea,  and  it  being  discovered  that  part  of  the  cargo 
which  was  taken  out,  was  damaged  by  sea  water,  and  could 
not  be  reshipped  without  a  delay  of  six  weeks,  the  captain,  in 
the  exercise  of  a  sound  discretion,  sold  the  damaged  goods, 
sailed  with  the  remainder,  and  arrived  in  safety;  held,  in  an 
action  on  a  policy  on  freight  for  the  voyage,  that  the  under- 
writers were  not  liable  pro  tunto  for  the  loss  of  the  freight  of 
the  goods  sold;  for  though  the  master  acted  prudently  in 
leaving  the  goods  behind,  yet  if  it  should  be  held  in  a  case  of 

•  Homcastle  v.  Stuart,  7  East,  400.  Thompson  v.  Taylor,  6  T.  R.  478.  Davison 
Wellasey,  1  M.  &  S.  313.  Flint  v.  Flemyng,  1  B.  &  Ad.  45,  (30  Eng.  C.  L.  340,) 
poBt^  1146. 

b  Montgomery  v.  Emngton,  3  T.  R.  363. 

<"  Forbes  o.  Aspinall,  13  East,  323.  Forbes  v.  Cowie,  1  Camp.  520.  Patrick  v. 
Eames,  3  Camp.  441. 

<  Taylor  v.  Wilson,  15  East,  324. 

(1)  (There  seems  to  be  no  doubt  that  a  recovery  may  be  had  on  a  policy  on  freight,  if  the 
Tcmci  is  loaded,  though  she  has  not  sailed;  or  if  she  has  an  express  contract  for  a  load, 
though  none  of  it  iti  on  board;  or  if  she  has  set  sail  for  the  place  at  which  she  is  to  load,  or  if 
being  at  the  place  of  loading,  her  owoers  have  commenced  fitting  her,  to  receive  and  carry 
the  loading  contracted  to  be  carried.  Per  Huston,  J.,  in  Adam$  v.  TTie  Penna.  In$.  Co ,  1 
Rawie,  106.  But  the  disappointment  of  a  reasonable  hope  of  obtaining  a  cargo  for  the  owner 
of  the  vessel  himself,  at  the  port  to  which  she  is  sailing,  with  specie  on  board  to  purchase  a 
cargo,  but  where  no  cargo  has  been  purchased,  nor  a  positive  contract  made  for  the  purchase 
of  one^,  does  not  authorise  a  recovery  on  a  valued  policy  on  freight,  where  the  ship  is  lost  on 
the  voyage  to  the  port  of  destinataoo.   Ibid.) 


1130 


IN8T7BANCE. 


[chap.  XVI- 


1131 


Expected 
profits 
may  be  in* 
8uied« 


Seamens' 
wages 
cannot  be 
insured. 
•113a 


this  kind,  that  the  underwriter  would  be  liable  to  make  good 
the  freight,  it  *would  open  a  temptation  to  the  master  of  a  ship 
to  sail  away,  under  circumstances  like  these,  instead  of  stop- 
ping until  the  goods  could  be  reshipped,  which  would  be  verjr 
mischievous.* 

The  expected  profits  on  a  cargo  may  be  insured.  An  insur- 
ance effected  on  the  profits  of  a  cargo  of  molasses,  on  behalf  of 
a  merchant  who  had  a  contract  with  government  to  supply  the 
army  in  Canada  with  spruce  beer,  was  held  to  be  valid.**  So 
an  insurance  effected  on  imaginary  profits,  on  a  cargo  of  indi- 
go, at  and  from  Bordeaux  to  Hamburgh,  which  was  stated  ia 
the  declaration  to  mean  the  profit  which  the  said  cargo  would 
produce  upon  the  sale  thereof  at  Hambui^h,  if  it  should  arrive 
m  safety,  was  held  to  be  valid.®  So  the  profits  of  a  ship  em- 
ployed in  trade  on  the  coast  of  Africa  may  be  insured.^ 

But  to  enable  the  insured  to  recover,  he  must  show  that  he 
has  sustained  a  loss  by  one  of  the  perils  insured  against.  Upon 
an  insurance  on  profits  valued  at  400/.,  where  the  plaintiff  de- 
clared as  for  a  total  loss,  and  it  appeared  that  after  a  shipwreck, 
by  which  many  of  the  slaves,  on  the  profits  of  wl^om  the  insu- 
rance was  made,  were  lost,  but  the  remainder  reached  the  mar- 
ket, and  were  there  sold;  and  it  did  not  appear  what  profit  was 
made  of  them,  or  whether  if  all  had  arrived  any  profit  would 
have  been  made;  though  it  was  found  that  the  produce  of  those 
who  were  sold  did  not  give  a  profit  upon  the  whole  adventure; 
held,  that  the  plaintiff  was  not  entitled  to  recover.*  An  insur- . 
ance  may  be  effected  on  profits  generally,  without  more  de- 
scription, and  engrafted  upon  a  policy  on  ship  and  goods,  in  the 
common  printed  form,  for  a  certain  voyage;  with  a  return  of 
premium  for  short  interest,  the  assured  proving  an  interest  in 
the  cargo.' 

There  are  some  things  which  in  their  nature  are  insurable, 
but  which  on  the  grounds  of  public  policy  cannot  become  a 
subject  of  insurance,  such  as  the  wages  of  seamen,  which,  as 
*by  various  acts  of  parliament  they  are  made  to  depend  on  the 
safe  arrival  of  the  ship,  and  are  liable  to  forfeiture  in  case  of 
desertion  or  misconduct,  are  prohibited  from  being  insurable, 
lest  mariners,  by  being  indemnified  and  having  their  wages 
secured,  might  evade  the  operation  of  the  salutary  provisions 
of  the  legislature  and  neglect  their  duties."?  Even  a  perquisite 
to  which  k  seamen  is  entitled  at  the  end  of  the  voyage,  in  lieu 
of  wages,  is  subject  to  the  same  rule  as  his  ordinary  wages  and 
cannot  be  insured.^    But  a  mariner  may  insure  goods  which 


>  Mordy  v.  Jones,  6  D.  &  R.  479.    4  B.  &  C.  394.    (10  Eng.  C.  L.  366.) 
^  Grant  V.  Parkinson,  3  B.  &  P.  85,  n.    6  T.  R.  483. 

*  HenricksoD  v,  Margetson,  2  East,  550.        ^  Barclay  v.  Cousins,  d  East,  544. 

*  Hodgson  V.  Glover,  6  East,  316. 

'  Eyre  v.  Glover,  16  East,  318.    3  Camp.  276. 

f  Per  Lord  Mansfield,  C.  J.,  in  Carter  o.  Boehm,  3  Burr.  1913.    1  Bl.  594.    3  N. 
R.  394. 
k  Webster  v.  De  Tasset,  7  T.  R.  157.    3  B.  &  P.  119. 
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)  he  has  purchased  with  wages  that  he  has  received.*  The  rule 
I  prohibiting  a  mariner  from  insuring  his  wages ,  does  not  apply 
I  to  a  captain,  for  he  may  insure  his  commission  privileges,  goods 
on  board,  &c.^  And  so  may  a  governor  insure  a  fort  against 
I  the  capture  of  an  enemy.®  But  a  policy  effected  on  money 
I  lent  to  the  captain  of  a  ship,  payable  out  of  the  freight,  has 
I  been  held  to  be  illegal  on  the  race  of  it.^  So  was  a  policy  on 
'  money  advanced  to  a  captain  of  a  vessel  "  lost  or  not  lost."* 

It  may  be  laid  down  as  a  general  rule,  that  no  insurance  can  Smuggled 
be  legally  effected  on  any  species  of  goods  or  merchandise  in-  goods  csaa- 
tended  to  be  imported  or  exported  in  contravention  of  the  laws  ^®J^®  "*" 
of  the  realm;  any  insurance,  therefore,  effected  on  commerce  •^"*^' 
prohibited  by  the  law  of  this  country,  is  void  and  cannot  be 
enforced,'  and  the  msurer  may  take  advantage  of  this  objection, 
though  he  knew  the  trade  to  be  illegal.^  But  though  insurances 
in  contravention  of  our  own  laws  are  invalid,  an  insiurance 
may  be  legally  effected  on  a  trade  prohibited  by  the  laws  of  a 
foreign  state,  for  the  law  of  England  pays  no  regard  to  the  re- 
venue laws  of  another  country;  and  if  the  insurer  is  cognisant 
of  the  nature  *of  the  trade  intended  to  be  insured,  the  contract    *1133 
will  be  binding  on  him.^ 


SECTION  ra. 

OV  THE  INTEREST  OF  THE  INSURED. — WAGER  POLICIES. 

■ 

FoRMEBLT  insurances  might  be  effected  without  the  insured  Wagering 
having  any  interest  in  the  subject  matter,(l)    An  insurance  of  P<>li«yi 
this  kind  w2ls  denominated  a  wagering  policy,  and  was  usu-  ^"*^ 
ally  conceived  in  these  terms,  ^Mnterest  or  no  interest,' '  or, 
"  without  further  proof  of  interest  than  the  policy;"  in  order  to 
preclude  all  inquiry  into  the  interest  of  the  insured.    Original- 
ly,  these  policies  were  discountenanced  by  the  courts  of  justice;* 
their  legality,  however,  was  after  some  time  established.^    But 

'  1  Mars.  In.  91.  ^  King  v.  GloTcr,  3  N.  R.  206. 

•  Carter  o.  Boehm,  3  Burr.  1913. 

^  Wilson  V,  Royal  Exchange  Company,  2  Camp.  686. 

•  Siffkin  0.  Allnntt,  1  M.  &  S.  39. 

'  Marshall  on  Insurance,  55.  6  G.  IV,  c.  106,  s.  47.  4  &  5  W.  &  M.  c.  15,  s.  14. 
Chalmers  «.  Bell,  3  Bos.  &  P.  604. 

t  Periiord  Mansfield.  C.  J.,  in  Holman  v,  Johnson,  Cowp.  343.    Mazshall,  56. 

h  Leyer  «.  Fletcher,  Park.  360.  Holman  v.  Johnson,  M^a.  Johnson  v.  Machielsne, 
3  Camp.  44. 

>  Goddart  v,  Garrett,  3  Yes.  369. 

i  Pean  v.  Dicker,  2  Stra.  1350.  Goss  v.  Withers,  2  Burr.  695.  See  Craofoid  t. 
Hunter,  8  T.  R.  33.    Lncena  v.  Granfurd,  3  N.  R.  369. 

*^(1)  {Adam$  y.  The  Ptmui.  /fit.  Co.  1  ftawle,  97.) 
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the  evils  resulting  from  this  mischievous  species  of  gaming 
were  found  so  injurious  to  the  best  interests  of  the  country^ 
that  the  legislature  found  it  necessary  to  interfere,  and  by  stat. 
19  Geo.  II,  c.  37,  s.  1,  after  reciting  "  that  it  hath  been  found 
by  experience  that  the  making  of  insurances,  interest  or  no  in- 
terest, or  without  further  proof  of  interest  than  the  policy,  hatli 
been  productive  of  many  pernicious  practices,''  &c.,  it  ^as 
The  in-  enacted,  <<  that  no  assurances  should  be  mady  by  any  persons, 
ffoieA        bodies  corporate  or  politic,  on  any  ship  belonging  to  his  ma- 

w!ktere8t«'^*'y»  ^^  ^^y  ^J^  ^^^  subjects,  on  any  goods  laden,  or  to  be 
laden,  on  board  such  ships,  interest  or  no  interest,  or  withont 
further  proof  of  interest  than  the  policy,  or  by  way  of  gaming 
or  wagering,  or  without  benefit  of  salvage  to  the  assurer,  and 
that  such  assurances  should  be  void."    But  by  s.  2,  "  insuran- 
ces on  private  ships  of  war,  fitted  out  by  any  of  his  majesty's 
subjects,  solely  to  cruise  against  his  enemies,  may  be  made  by 
or  for  the  owners  thereof,  interest  or  no  interest,  free  of  average, 
and  without  benefit  of  salvage  to  the  insurer."    And  by  s.  3, 
«  any  efiects  from  any  port  or  places  in  Europe  or  America,  in 
*1134    possession  of  the  crowns  of  Spain  or  Portugal,  may  *be  insured 
in  the  same  manner  as  if  this  act  had  not  been  ma^de.*'* 
FoTeign         In  consequence  of  the  words  "  on  any  ships  belonging  to  his 
ships  are    majesty,  or  any  of  his  subjects,"  iu  the  first  section,  it  has  been 
in^^^sta-  '^®'^»  that  this  statute  does  not  extend  to  foreign  ships,  and  that 
tote.         an  insurance  "  interest  or  no  interest"  may  be  effected  on  them. 
Foreign  ships  were  exchided  on  account  of  the  difficulty  that 
might  be  experienced  in  procuring  the  attendance  of  foreign 
witnesses  to  prove  the  interest.**    If,  however,  the  insurance 
be  in  the  common  form,  and  the  words  "  interest  or  no  in- 
terest," or  "  without  further  proof  of  interest  than  the  policy," 
or  the  like,  be  not  inserted,  the  policy  will  not  be  considered  a 
wagering  policy,  and  the  insured  will  not  be  entitled  to  recov- 
er on  it  without  showing  an  interest  in  the  subject  matter,  even 
though  it  be  foreign  property,  for  by  the  custom  of  merchants 
the  policy  is  void.' 
What  is  a     With  respect  to  the  interest  which  the  insured  must  have  in 
sufficient   order  to  give  validity  to  the  contract,  it  may  be  observed  that 
interest,     j^  jg  ^^^  necessary  he  should  have  a  property  in  the  subject 
matter;  ^^  interest  does  not  necessarily  imply  a  right  to  the  whole 
or  part  of  a  thing,  nor  necessarily  and  exclusively  that  which 
may  be  the  subject  of  privation,  but  the  having  some  relation 
to  or  concern  in  the  subject  of  insurance,  which  relation  or  con- 
cern by  the  happening  of  the  perils  insured  against  may  be  so 
affected  as  to  produce  a  damage,  detriment,  or  prejudice  to  the 
person  insuring;  and  where  a  man  is  so  circumstancod.with 
respect  to  matters  exposed  to  certain  risks  or  dangers  as  to 
have  a  moral  certainty  of  advantage  or  benefit  but  for  those 

■  "^  ■       ■  ■  ■     ^      ■■       ■  ■         ■     I      I  III  »  ■  —  ■     I  I  ,       ■  __^       ■     ■■     ■     ■  ■  ^^-^—^—,1  „■    I  II  H,  MM,      II    I  !■■■     ■        ^    ■  I  ^»^^^M       ^     _.^  ■* 

*  19  G.  II.  c.  37.  b  Thellusson  v.  Fletcher,  Doug.  301. 

«  Cousins  V.  Nantes,  3  Taunt.  513. 
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risks  or  dangers,  he  may  be  said  to  be  interested  in  the  safety 
of  the  thingy  and  such  interest  may  be  a  subject  of  insurance^"* 
The'  interest  need  not  be  indefeasible,  it  may  be  either  legal 
or  equitable.  If  a  merchant  abroad  mortgage  to  his  corre- 
spondent in  England  his  interest  in  certain  goods  and  freight; 
the  correspondent,  after  the  mortgage  becomes  absolute,  may 
^insure  the  legal  interest  on  his  own  account,  or  the  equilable  *lld5 
interest  on  account  of  the  mortgagor.**  A  reasonable  expec- 
tatioo  of  profit,  or  of  future  interest  in  the  thing  insured,  is  an 
insurable  interest.® 

Where  a  ship  was  taken  as  prize  by  the  conjoint  forces  of  Prize  cap« 
the  army  and  navy,  the  captors,  before  condemnation,  had  an  t<^* 
insurable  interest  under  stat.  45  Geo.  Ill,  c.  72,  s.  3,  whereby 
the  crown  gives  up  its  right  in  the  prize  to  the  captors,  although 
such  interest  wasdefeasjble,  as  well  by  the  release  of  the  crown 
as  the  adjudication  of  the  court  of  admiralty  to  restore  the 
prize  to  the  former  owners.*^    So,  trustees  having  the  disposal 
of  ships  and  goods,  subject  to  the  direction  of  others,  may  in- 
sure in  their  own  names.    It  has  been  held  that  commissioners  Tmstses 
appointed  by  the  king  under  the  statute  35  Geo.  Ill,  c.  80,  ^^^  P^»® 
which  enabled  them  "  to  take  into  their  possession  and  care  all  ^®"®1®' 
Dutch  ships  and  effects  detained  or  brought  into  the  ports  of 
Great  Britain,  and  to  manage,  sell,  and  dispose  of  the  same  to 
the  best  advantage,  according  to  the  instructions  they  should 
receive  from  his  majesty  and  his  privy  council,''  might  insure 
in  their  own  names  such  ships  and  effects,  after  seizure  abroad,    \ 
and  while  they  were  in  transitu  to  this  country.® 

Where  goods  are  consigned  by  a  vendor  to  a  purchaser,  or  A  con- 
by  a  debtor  to  a  creditor,  the  consignee  has  an  insurable  inte-  signeehas 
rest  in  them,  though  they  may  be  stopped  in  transitu  and  his  aJle^hrte* 
title  to  them  be  defeated.'    So,  the  commissions  or  profits  to  ^est. 
accrue  to  a  consignee  on  the  arrival  of  a  cargo  constitute  a  good 
insurable  interest.^  The  indorsement  of  a  bill  of  lading  to  a  cre- 
ditor, primd  /aciey  conveys  the  whole  property  in  the  goods 
from  *the  time  of  its  delivery,  but  if  the  intention  of  the  parties    *1136 
appears  to  have  been  only  to  bind  the  net  proceeds  in  case  of  the 
arrival  of  the  goods,  then  an  insurance  made  on  account  of  the 
indorser,  after  such  indorsement,  is  good.^ 

•  Per  Lawrence,  J.,  in  Laoena  r.  Craufurd,  2  N.  R.  303,  3;  where  this  subject  is 
fully  considered. 

*>  Per  Ashhurst,  J.,  in  Smith  v.  Lascelles,  3  T.  R.  188. 

•  Grant  V.  Parkinson,  Park.  403.     Marshall,  107.    See  an/«,  1131. 

'  Stirling  v.  Vaoghan,  Jiipra.    Le  Cras  v.  Hughes,  Park.  406.    See  Robertson  v, 
Hamilton,  14  East,  538.    Boehm  v.  Bell,  8  T.  R.  154. 

•  Craafurd  «.  Hunter,  8  T.  R.  13.  Lucena  v,  Craufard,  3  B.  &  P.  76.  8  N.  R.869. 
See  Routh  v.  Thompson,  13  East,  3711. 

'  Per  Lord  EUenborough,  O.  J.,  in  Stirling  v.  Vaughan,  11  East,  688.    Hill  v. 
Secretan,  1  B.  &  P.  315.     Wolf  v.  Homcastle,  1  B.  &  P.  316.    Frajano  v.  Long,  4 

B.  &  C.  819.     (10  Eng.  C.  L.  313.)     But  a  consignee  has  no  interest  in  the  cargo 
qfler  a  stoppage  in  trantitu.    Clay  v.  Harrison,  10  B.  &  C.  99.    (31  Eng.  C.  L.  31.) 

s  Flint  V.  Le  Mesarier,  Park.  403. 

h  Hibbert  v.  Carter,  1  T.  R.  745.    See  Sellick  v.  Smith,  3  Bing.  603.    (13  Eng. 

C.  L.  66.)    Sargent  v.  Morris,  3  B. «;  A.  877.    (5  Eng.  C.  L.  383.) 
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The  master  of  a  ship  drew  a  bill  on  his  owner  for  supplies 
for  the  ship,  and  wrote  on  the  bill,  ^<  if  this  be  not  honored,  the 
holder  will  insure  the  amount,  and  place  the  premium  to  the 
drawer's  account"  The  bill  being  dishonored,  the  holder  in- 
sured the  ship  for  three  months,  and  declared  interest  in  the 
bill,  which  was  to  be  sufScient  proof  of  interest;  the  ship  was 
lost  after  the  three  months:  held,  that  the  holder  of  the  bill  was 
authorised  to  insure  for  his  own  benefit,  and  was  warranted  in 
insuring  for  three  months,  and  that  he  might  recover  the  pre- 
mium against  the  drawer.* 

Where  B,  sold  to  plaintiff,  to  be  delivered  at  Portsmouth, 
500  barrels  of  oats,  to  be  shipped  by  /.  from  Youghall;  four 
days  afterwards,  B.  advised  plaintiff  that  /.  had  engaged  room 
in  the  packet  to  take  about  600  barrels  of  oats  on  plaintiff 's 
account;  on  the  following  day,  plaintiff  insured  400/.  on  oats 
per  the  j)acket;  the  oats  were  shipped,  but  the  packet  being 
bound  mt  Southampton,  and  refusing  to  touch  at  Portsmouth, 
B.  sold  the  oats  again,  and  delivered  the  bill  of  lading  to  O.  at 
Southampton;  plaintiff  insisting  that  he  was  entitled  to  the 
oats,  and  would  assert  his  right  by  action;  in  the  mean  time  the 
packet  was  lost,  and  after  a  long  dispute,  plaintiff,  in  consider- 
ation of  60/.,  by  indorsement  on  the  policy,  vested  the  interest 
in  the  insurance  in  i?.,  held,  that  the  plaintiff  had  an  insurable 
interest  in  the  oats  at  the  time  that  the  policy  was  effected,  and 
that  he  was  entitled  to  recover  the  amount  from  the  underwri- 
ter, for  the  oats  were  appropriated  to  him,  and  he  did  no  act 
whereby  his  interest  in  them  had  been  devested  until  after  the 
loss  had  happened.^ 
Ship-own-  In  the  insurance  of  ships  or  freight,  it  is  sometimes  import- 
«*.^  ant  to  attend  to  the  register,  as  where  a  party  claims  through 
•fi^T*'  *  *  transfer  under  which  he  has  not  had  actual  possession;  for 
Rerister  ^^^^  *  ^^  ^^  ^  *  medium  of  proof  essential  to  his  title,  and 
^^^  *  that  will  be  of  no  effect  unless  the  requisites  of  the  registry  acts 
have  been  complied  with.*  A  register  is  frequently  essential 
to  the  communication  of  a  title,  and  the  want  of  it  is,  in  many 
instances,  conclusive  to  disprove  a  title.  Proof  of  the  registry 
of  a  ship  in  the  name  of  one  or  more  persons  is  no  evidence  for 
them  to  prove  an  interest  in  them,  for  it  amounts  to  nothing 


*  Tasker  v.  Scott,  1  Marsh.  556.    6  Taunt  234.    (1  Eng.  C.  L.  369.) 
^  Sparkes  «.  Marshall,  3  Scott,  173.    2  Biog.  N.  C.  761.    (29  Eng.  C.  L.  480.)   2 
Hodges,  44. 

« By  the  4  Geo.  IV,  c.  41,  all  the  former  registry  acts  were  repealed.  By  6  Geo. 
lY,  c.  104,  all  the  statates  relating  to  the  customs,  to  the  extent  of  446  acts,  were 
lepiealed,  and  the  whole  matter  incTudtng  the  registry  of  ships,  comprised  in  1 1  acts, 
from  0.  106  to  116  inclusive.  By  this  act,  however,  it  was  considered  that  the  new 
registry  act,  4  Geo.  IV,  c.  41,  was  repealed,  and  a  new  act,  6  Geo.  IV,  c.  110,  was 
passed,  which  with  a  few  alterations,  introduced  by  7  Geo.  IV,  c.  48,  s.  25,  26,  27, 
contains  the  present  law,  respecting  the  registry  of  ships.  Abbott  on  Ship,  5th  Ed. 
26.  2  Stark.  £▼.  634.  The  6  Geo.  IV,  c.  110,  respecUn^^  the  registering  of  ships, 
has  been  repealed  by  3  &  4  W.  IV,  c.  50;  and  the  registering  of  British  vessels 
is  now  regulated  by  the  3  &  4  W.  IV,  c.  55. 
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more  than  their  declaratioos.  Wh»«  a  vessel,  in  respect  of  the 
ownership  of  which  freight  was  claimed,  was  registered  in  the 
names  of  two  only,  the  allegation  of  interest  in  four,  was  held, 
not  to  be  sustained  by  evidence  that  the  four  had  jointly  ad- 
vanced the  money  with  which  the  ship  was  purchased ;  the 
four  partners  had  not  insurable  interest  in  the  freight,  for  they 
had  neither  a  l^jal  nor  an  equitable  interest  in  the  ship,  as  it 
was  not  registered  in  their  names.* 

^  Where  it  is  stipulated  by  a  charter-party,  that  in  case  the 
ship*  is  lost  during  the  voyage,  the  charterer  shall  pay  the  owner 
a  sum  of  money,  whidi  is  estimated  as  the  value  of  the  ship, 
the  owner  has  still  an  insurable  interest  in  the  ship  during  the 
voyage.^  A  ship^)wner  who  has  entered  into  contracts  for 
freight,  has  an  insurable  interest  in  the  freight,  although  such 
contracts  are  not  in  writing.* 

But  an  agreement  to  pay  20/.  to  the  defendant  at  the  next 
port  a  ship  should  reach,  provided  that  if  she  did  not  save  her 
passage  to  China,  the  defendant  would  pay  to  the  plaintiff  1,000/. 
at  the  end  of  one  month  after  she  arrived  in  the  river  Thames, 
♦without  reference  to  any  property,  though  one  of  the  parties  *1138 
had  some  goods  on  board  liable  to  suffer  by  the  loss  of  the  sea- 
son, is  a  wagering  policy  within  the  above  statute.' 

A  part  payment  of  freight  in  advance  seems  to  constitute  an  a  loan  of 
insurable  interest,  ^nce  the  loss  of  the  ship  and  goods  must  money  for 
produce  a  loss  to  the  freighter  of  the  sum  advanced;  but  a  loan  ^^  «Wp's 
of  money  to  the  master  or  captain  for  the  ship's  use  does  not  JimimwS! 
eonstitute  an  interest 

Where  a  memorandum  for  charter  stated  thatonehalf  of  the 
freight  was  to  be  paid  in  cash  on  unloading  and  right  delivery 
oi  the  cargo,  and  the  remainder  by  bill  on  London,  at  four 
months'  date,  ^  the  captain  to  be  supplied  with  ca^  for  the 
ship's  use;"  in  pursuance  of  this  last  stipulation,  the  master 
drew  a  bill  of  exchange  on  the  freighters,  which  was  duly  ac^ 
cepted  and  paid;  held,  that  the  freighters  had  no  insurable  ki* 
terest  in  such  bill,  for  it  was  to  be  considered  as  a  loan  to  the 
owner  of  the  ship,  and  not  as  a  payment  of  freight  in  advance.^ 

>  Caooden  «.  Anderson,  5  T.  R.  709.  3  Stark..  Ev.  636.  See  Marsh  «« Robinson^ 
4  Esp.  98.  Ex  parte  Yallop,  15  Yes.  66.  Trevhela  v.  Rowe,  11  East,  iZS^  Sutton 
T.  Back,  3  Taant.  303. 

^  Hobbs  «.  Hannain,  3  Camp.  93. 

•  Miller  «.  Warre,  7  D.  &  R.  1.    4  B.  &  C.  538.    (10  En^.  C.  L.  409.) 
4  Kent  V.  Bird,  Cowp.  583. 

•  Mansfield  v.  Maitland,  4  B.  &  A.  583.  (6  Eng.  C.  L.  534.)  Palmer  v.  Pratt,  8 
Hng.  185.    (9  Eng.  C.  L.  373.)    9  Moore,  358.    Sot  see  Tasker  «.  Scott,  an^,  U96, 
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SECnON  IV, 

RE-INSURANCi:. — DOUBXJS  INSURANCE. 

■ 

lU-insuT-  Re-insurance  is  an  insurance  effected  by  an  insurer  for  his 
anee.  own  protection,  on  the  risk  which  he  has  engaged  to  run; 
whereby  the  new  insurers  will  be  responsible  to  him  to  the 
amount  of  the  re-insurance,  in  case  of  a  loss.  By  19  Geo.  II, 
c.  37,  s.  4,  <<  no  person  shall  make  a  re-insurance  unless  the  in- 
surer shall  be  insolv^ent,  become  bankrupt,  or  die;  in  either  of 
which  cases  such  insurer,  his  executors,  administrators,  or  as- 
signees may  make  re-insurance  to  the  amount  before  by  him 
insured;  provided  it  be  expressed  in  the  policy  to  be  a  re-insu- 
rance." A  re-insurance  by  a  British  -subject  on  albreigner,  not 
in  accordance  with  this  enactment,  is  illegal,  and  the  premiiun 
cannot  be  recovered  back.*  But  it  seems  that  if  an  underwriter 
♦1139  transfers  *by  parol  to  another,  at  a  higher  premium,  his  sub- 
scription to  a  policy,  it  is  not  such  a  re-insurance  as  is  prohibi- 
ted by  the  act.** 
Doable  in-  A  double  insurance  is  where  the  insured  makes  two  insu- 
snrance.  ranees  on  the  same  risk  and  the  same  interest.  Though 
made  with  U  view  of  double  satisfaction  in  case  of  a  loss,  it  is 
not  illegal;  but  the  two  policies  are  considered  as  making  but 
one  insurance,  and  the  insurer  can  only  recover  the  real  amount 
of  his  loss  to  which  all  the  underwriters  on  both  shall  contri- 
bute in  proportion  to  their  several  subscriptions.®  The  in- 
sured may  recover  the  whole  against  any  one  of  the  insurers, 
and  leave  him  to  recover  a  rateable  contribution  from  the 
others.^  In  an  action  on  a  valued  policy,  it  is  no  defence  to 
prove  that  the  insured  has  received  the  amount  of  the  valuation 
from  the  underwriters  on  another  policy,  if  the  subject  matter 
of  insurance  be  proved  to  be  of  equal  value  to  the  sum  re- 
ceived, and  that  sought  to  be  recovered.^ 
.1^-^^  1 II        ■     I  I  ■  I  .  ■  ■  — .  ■   ...■.■-..-..II.   .  I      .PI    II  I 

»  Andrew  v.  Fletcher,  3  T.  R.  161.    3  Id.  366. 

^  Delver  v.  Barnes,  1  Taunt.  48. 

« Marshall,  146.  Newby  v.  Reed,  I  Bl.  416.  Rogers  v.  Davis,  Park.  493.  S.  P. 
434.  See  Irving  «.  Richardson,  3  B.  &  Ad.  193.  (33  £ng.  C.  L.  95.)  lU.ii>  Rob. 
153. 

<  Bonsfield  «.  Barnes,  4  Camp.  338.  ^ 
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1. — Of  the  form  of  the  policy."]  The  policy  is  a  written 
instrument  by  which  the  contract  of  insurance  is  reduced  into 
form;  it  is  signed  by  the  insurer  or  his  agent;  or  in  case  of  an 
insurance  by  a  corporation,  sealed  with  the  corporate  seal. 
Policies  with  reference  to  the  reality  of  the  interest  of  the 
insured^  are  distinguished  into  interest  and  wager  policies,  of 
which  we  have  already  treated;  and  with  reference  to  the 
amount  of  interest  *into  open  and  valued  policies,  which  will  *i]40 
be  considered  hereafter.  The  form  now  in  use  is  of  great  an- 
tiquity, and  is  said  to  have  been  introduced  in  England  by  the 
Lombards;  it  is  generally  printed,  and  though  in  its  language 
it  is  inaccurate,ungraramatical  and  incoherent,merchants  appre* 
hensive  of  the  danger  attending  every  innovation  in  the  forms 
of  commercial  contracts  have  always  been  particularly  tena- 
cious of  the  original  of  this  instrument.  We  shall  proceed  to> 
consider  its  principal  requisites^ 

2. — The  name  of  the  insured,']  Formerly  it  was  not  usual  The  name 
or  necessary  to  insert  in  the  policy  the  name  of  the  insured;  but  of  the  in- 
the  practice  of  eflfeeting  policies  in  blank  being  found  pro-  ??^^  ®' 
ductive  of  many  inconveniences,  it  was  enacted  by  25  Geo,  III,  j^^^ 
c.  44, "  that  when  the  insured  resided  in  Great  Britain,  his  inserted  in 
name,  or  that  of  his  agent,  should  be  inserted  in  the  policy  as  thepolicy. 
the  person  interested;  and  when  he  resided  abroad,  the  name 
of  the  agent  should  be  inserted."    When  several  persons  were 
interested  in  an  insurance,  the  courts  held,  in  the  construction  of 
this  statute,  that  all  their  names  should  be  inserted  in  the  po- 
licy;* and  when  the  principal  resided  abroad,  that  the  agent 
should  reside  in  Great  Britain,  and  that  his  name  should  be  in- 
serted, eo  nomine^  as  agent.^    The  provisions  of  this  act  having 
been  productive  of  much  inconvenience  to  merchants,  it  was 
repealed  by  28  Geo.  Ill,  c.  56^;  but  it  being  still  deemed  advi- 
sable to  restrain  the  making  of  policies  ick  blank,  it  was  pro* 
vided  by  the  latter  statute,  ^Mhat  no  person  shoi»ld  effect  any 
policy  on  any  ship,  goods,  or  other  property,  without  first  in- 


•  Wilton  V.  Reaston,  ParV.  19.    Cox  r.  Parrj,  1  T.  R.  464. 
^  Pray  v.  Edie,  1 T.  R.  313. 
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serting  the  names,  or  usual  style  and  firm  of  dealing,  of  one 
or  more  of  the  persons  interested  in  such  assurance;  or  of  the 
consignors  or  consignees  of  the  property  insured;  or  of  the 
persons  residing  in  Great  Britain  who  receive  the  order  for, 
and  effect  the  policy,  or  of  the  persons  who  give  the  order  to 
the  agent  immediately  employed  to  effect  the  policy;  and  that 
every  policy  made  contrary  to  the  meaning  of  this  act  should 
be  void."  An  insurance  broker,  employed  to  effect  a  policy, 
*1 141  is  a  ^sufficient  agent  within  the  meaning  of  this  act,  ^<  as  a  per- 
son residing  in  Great  Britain,  who  received  the  order  to  effect 
the  policy."*  Where  on  a  policy  of  insurance,  the  persons 
interested  were  denominated  ^^  the  trustees  of  Messrs.  K.  and 
Co.;"  held,  that  this  might  be  considered  their  usual  style  and 
form  of  dealing  within  the  statute  28  Geo.  Ill,  c.  fi%^  s.  1.^ 

Where  directions  to  insure  were  given  to  the  firm  of  G.  W. 
and  Co.,  of  London,  and  the  policy  was  effected  by  the  firm  of 
O,  and  Co.,  of  Liverpool,  but  both  firms  had  several  partners 
in  common;  it  was  held  to  be  sufficient  compliance  with  the 
statute,  and  that  a  statement  in  the  policy,  that  it  was  effected 
by  G,  fV,  and  Co.,  was  substantiated.*^  Where  agents,  to  whom 
goods  were  transmitted,  with  the  bills  of  lading,  and  a  letter 
directing  an  ultimate  consignment  to  other  persons,  ^^  that  they 
might  have  an  opportunity  to  insure,"  effected  an  insurance  on 
the  goods  themselves,  upon  their  being  rejected  by  the  pro- 
posed consignees,  which  insurance  was  afterwards  approved  of 
by  the  principal;  it  was  held  to  be  a  sufficient  compliance  with 
the  statute,  for  the  agents  might  be  considered  as  the  con- 
signees of  the  principal,  as  they  had  the  bills  of  lading  in  their 
possession,  or  they  might  be  considered  as  the  persons  whp  had 
received  the  originai  order  to  insure.*  The  subsequent  adop- 
tion by  a  principal  of  an  insurance  by  an  agent  is  equivalent  to 
a  previous  order.*  But  a  letter  received  by  an  agent,  directing 
him  to  make  an  insurance,  cannot  be  construed  as  an  adoptioa 
of  an  insurance  previously  effected,  for  adoptioa  presupposes 
knowledge  of  the  act  done.^ 

3. — Th^  name  of  the  shipj]  Every  policy  should  contain  a 
true  description  of  the  ship;  a  false  description  in  this  respect 
will  vitiate  the  contract.  It  is  usual  to  state  the  name  of  the 
vessel,  and  of  the  master;  but  to  avoid  the  consequences  of  a 
*1142  ^mistake,  these  words  are  generally  inserted, "  or  whosoever 
else  shall  go  for  master  in  the  said  vessel,  or  by  whatsoever 
other  name  or  names  the  said  ship,  or  the  master  thereof,  is  or 
shall  be  named  and  called."    So  that  if  the  identity  of  the  ship 


» Bell  «L  Cnison,  1  B.  &  P.  345.    It  is  sot  neeessaiy  that  his  name  should  be  in- 
serted as  agent.    De  Vignier  v.  Swanson,  Id,  346,  n. 
k  Hibbert «.  Martin,  1  Camp.  638. 
« Dickson  «.  I^odge,  1  Staik.  fi96f    (9  Sng,  C.  L.  367.) 
<  Wolff  «.  Homcasde,  LB.  U  P,  316. 
*  Id.    Hagedom  «.  OMwufium^  2  BL  |p  6,46& 
'Bettv,  Janson,  1  H.  I(  6.  801, 


SKC.  ▼.]    YOBU  Aim  BXQTTIsms  Of  A  FOLICT  OF  ni^lTBANCfi.  114t 

be  proved,  and  there  be  no  eridence  of  firandy  a  mistake  in  the 
name  of  the  ship  or  master  will  not  avoid  the  contract.^  When 
the  ship  is  described  in  the  policy,  it  becomes  part  of  the  con«> 
tract  that  the  adventure  shall  be  on  board  that  vessel;  and 
another  ship  cannot  be  substituted  for  it,  unless  in  case  of  ne- 
cessity, or  with  the  consent  of  the  insurer.*  When  the  in- 
sured is  unable  to  specify  the  name  of  the  ship,  the  practice  is 
to  describe  the  conveyance  as  ^  ship  or  ships,''  and  he  may 
apply  the  insurance  to  any  ship  he  diinks  proper  within  the 
terms  of  it,* 

4. — Subject  matter  of  inaurance.']  The  policy  must  also  Hie  thing 
specify  the  subject  matter  of  insurance,  whether  it  be  a  ship,  inmmd 
goods,  freight,  bottomry  or  respondentia  securities,  or  other  jJ^^-uL 
things.    An  insurance  on  the  ship  does  not  comprehend  the  |j^  ||^  p^ 
ship  and  cargo,  but  it  extends  to  the  ship's  boat,  rigging  and  licy. 
ordinary  stores;^  and  provisions  sent  out  for  the  ship's  cVew, 
axe  regarded  as  part  of  the  ship's  furniture.^(l)    Where  goods 
are  insured,  it  is  not  necessary  that  the  particular  kind  of 
goods  should  be  specified,  yet  it  is  sometimes  done  for  the 
satisfaction  of  the  underwriters.    The  general  description  in  a 
policy  on  goods  applies  only  to  the  cargo  and  merchandise  on 
Doard,  it  does  not  protect  the  master's  clothes,  goods  lashed  on 
the  deck,  or  jewels  worn  by  persons  on  board.'    If  the  goods 
be  partkularly  specified,  the  insurers  will  not  be  liable  for  the 
loss  of  property  that  does  not  correspond  with  the  description.* 
Bottomry  and  respondentia^  must  be  insured  under  a  particu- 
lar denotnination,  and  must  be  specially  mentioned  in  the 
E)licy.''    'Freight  must  be  described  eo  nofnine  in  the  policy;*    *1 143 
ut  though  as  a  general  proposition,  the  subject  matter  of  insn-  But 
ranee  must  be  properly  described  in  the  poUcy,  yet  the  nature  ^?ngl^*l** 
of  the  interest  may  be  left  at  large,  for  it  is  a  matter  which  ^^^  ^^ 
only  bears  on  the  amount  of  the  damages;  therefore,  where  should  be 
carriers  on  a  canal  effected  an  insurance  for  twelve  months,  on  properly 
goods  on  board  thirty  boats  named,  between  L.  and  J9.,  &c.  with  d®*®"**®^' 
leave  to  take  and  discharge  goods  at  all  places  on  the  naviga-  ^^^^]^ 
tion  line,  the  insurance  was  agreed  to  be  12,000/.  on  goods,  as  r^g^  may 
interest  might  appear  thereafter;  held,  that  an  insurance  oa  be  left  at 
goods  was  suflicient  to  cover  the  interest  of  the  carriers  in  the  Ivge. 

*  Hall  V,  Molineaux,  6  East,  385.    Le  Mesnrier  v.  Vaoghan,  Id, 
^  Marshall,  313.    Plantamonr  v.  Staples,  1  T.  R.  611. 

«  Kewley  v.  Ryan,  2  H.  Bl.  343. 

'  Hoskins  v.  Pickersgill,  Park.  97.    Marshall,  330. 

*  Brough  V.  Whitmore,  4  T.  R.  306. 

'  Ross  V.  Thwaites,  Park.  86.    Mari^.  390. 

*  Langhom  v,  Cologan,  4  Taunt.  333.    Marsh.  316. 
k  GloYer  V.  Black,  3  Burr.  1394.    1  Bl.  405. 

f  Hughes,  129. 

(1)  (Whether  the  outfits  of  a  whaling  ship  would  be  proteeted  by  a  potiej  on  o$rg^  ^^«; 
bat  the  oil  and  other  articles,  whiehare  the  ordinary  prodnets  of  the  Toyage,  are  oofersd  by 
sneh  a  pdicy.    Fadd9dc  w.  l%e  FnaikHn  Iiu.  Co^  II  Ftck.  337.> 
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property  tinder  their  charge;  and  that  the  policy  was  not  ex- 
hausted when  once  goods  to  the  value  of  12,000iL  had  been 
carried  by  all  the  boats,  or  by  each  of  them,  but  that  it  con- 
tinued throughout  the  year,  to  protect  all  the  goods  afloat  at 
any  one  time,  up  to  the  amount  insured.* 

5. —  The  canimeneement  and  terminaiion  oflht  risk.'\  The 
▼oyage,  with  the  names  of  the  places  at  which  the  risk  is  to 
commence  and  terminate,  should  be  accurately  described,  as 
also  the  places  at  which,  and  purposes  for  which,  the  ship  is 
to  touch,  stay,  and  trade,  when  they  would  not  otherwise  be 
within  the  usual  course  of  the  voyage.  A  misdescription  in 
this  respect  will  vitiate  the  policy.  Where  a  ship  took  in  her 
cargo  at  L,  and  sailed  to  O.,  and  an  insurance  was  made  on 
the  goods  from  6.  to  />.,  <<  to  begin  from  the  loading;"  it  was 
held  that  the  policy  was  void,  as  the  description  was  calculated 
to  induce  a  belief  that  G.  was  the  port  of  loading^ 
Plaee  of  A  policy  at  and  from  &.  on  goods,  beginning  the  adventure 
loading*  from  the  loading  on  board  the  ship,  will  not  protect  goods  laden 
on  board  before  the  ship's  arrival  at  6.®  A  policy  of  insurance 
on  goods  ^  at  and  from  Gottenburgh  to  Riga,  beginning  the 
adventure  on  the  goods,  from  the  loading  thereof  aboard  the 
*1144  ship  at  Gottenburgh,"  will  not  cover  goods  previously  ^loaded 
on  board  at  London,  which  arrived  in  the  ship  at  Gottenburgh.^ 
A  policy  on  goods,  at  ahd  from  O,  to  the  ship's  port  of  dis- 
charge, beginning  the  adventure  on  the  said  goods  from  the 
lading  thereof  aboard  the  said  ship,  will  not  cover  goods  loaded 
at  an  anterior  port,  though  they  were  in  a  loaded  state  and  in 
good  safety  at  G.  just  before  effecting  the  insurance.*  A  ship 
insured  from  ^9.  to  B.  sails  with  intent  to  touch  at  C,  an  in* 
termediate  point:  at  a  certain  point  the  voyage  is  the  same, 
from  that  point  there  are  three  tracks  to  ^.,  one  by  the  way  of 
C,  the  two  others  by  different  courses;  there  are  advantages 
and  disadvantages  attending  each,  and  the  captain  must  elect 
according  to  circumstances;  the  ship  takes  the  track  by  C,  with 
intent  to  put  in  there,  but  is  taken  before  she  actually  comes 
to  the  point  where  she  must  have  turned  out  of  the  track  to  JB. 
by  the  way  of  C,  for  the  purpose  of  putting  into  the  harbour 
of  C;  held,  that  the  underwriter  was  discharged,  because  he 
was  entitled  to  the  advantage  of  the  captain's  judgment,  in 
electing  which  of  the  three  tracks  it  was  best  to  pursue  when 
he  came  to  the  first  dividing  point' 

Where  a  policy  of  assurance  was  on  goods  at  and  from  Per- 
nambuco  to  Maranham,  and  from  thence  to  Liverpool,  begin- 
ning the  adventure  on  the  goods  from  the  loading  thereof  on 

*  Crowley  V.  Cohen,  3  B.  &  Ad.  478.    (23  Sng.  C.  L.  134.) 
^  Hodgson  V,  Richardson,  1  Bl.  463. 

'  Langhome  v.  Hardy,  4  Taunt.  688.    Spitta  v.  Woodman,  8  Taont*  416. 

*  Homeyer  v,  Lushington«  15  East,  46.    3  Camp.  85. 

*  Melltah  v.  Allautt,  3  M.  &  S.  106.  '  Middlewood  v.  Blakea,  7  T.  R.  163. 
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bofird  the  strip  vherasoerers  hMf  ttiftt  it  would  core?  goods 
previously  loaded  at  Liverpool,  and  which  arrived  at  jP.,  but 
were  not  unloaded  there^  and  afterwards  sustained  a  partial 
loss  by  wreck  in  the  voyage  from  P.  to  M*  A  policy  at  and  At  and 
from  Martinique,  and  all  and  every  West  India  triands,  war->  from  •«▼•• 
rants  a  voyage  from  Martinique  to  islands  not  in  the  homeward  ?*•***•• 
voyage.^  On  a  policy  for  four  months,  at  and  from  a  place, 
to  any  port  or  ports  whatsoever;  held,  that  an  open  roadstead 
(being  the  usual  place  of  loading  and  unloading)  was  a  port 
within  the  meaning  of  the  policy .*  A  policy  on  goods  ^  at 
and  from  the  ship's  loading  port  or  ports  in  Amelia  Island  to 
*Liondon;''  the  siiip  never  touched  at  Amelia  Island,  but  took  *1145 
in  her  cargo  at  Tigree  Island,  which  lies  a  little  farther  up  the 
River  St.  Mary's;  held,  that. the  policy  nevertheless  attached, 
this  being  the  usual  mode  in  which  ships  in  that  trade  take  in 
their  cargoes.^  A  policy  on  goods  at  and  from  O,  to  any  port 
in  the  Baltic,  beginning  the  adventure  from  the  loading  thereof 
on  board  the  ship,  and  the  policy  was  declared  to  be  in  con* 
tinuation  of  a  former  policy,  which  was  a  policy  from  Fl  to 
ber  port  of  discharge  in  the  United  Kingdom,  or  any  ports  in 
the  Baltic,  with  liberty  to  take  in  and  discharge  goods  where- 
soever, to  return  twelve  per  cent,  if  the  voyage  ended  at  G.; 
held,  that  the  assured  were  entitled  to  recover,  although  the 
goods  were  not  loaded  on  board  at  fr.  but  at  /^.,  and  although 
the  defendant  was  not  an  underwriter  on  the  former  policy.® 

Insurance  on  goods  from  w9.  to  i?.,  ^<  until  they  should  be  Landing 
there  discharged  and  safely  landed;"  on  their  arrival  at  B«,  ^®  caxgo. 
the  merchant  to  whom  the  goods  belonged,  employed  and  paid 
a  public  lighter  to  land  them,  and  the  goods  being  damagcMl  in 
the  lighter,  without  negligence,  the  underwriters  were  held 
liable  for  the  loss.'  The  distinction  seems  to  be,  that  if  goods 
are  put  into  a  public  lighter,  for  the  purpose  of  being  landed, 
they  are  protected  by  usage  under  a  geneml  policy;  but  if  the 
merchant  send  his  own  lighter,  the  uoKlerwriter  is  discharged.' 
Action  on  a  policy  on  goods,  ^  until  the  cargo  should  be  dis- 
charged, and  safely  landed;''  on  the  arrival  of  the  ship,  the 
goods  insured  were  put  on  board  a  lighter  hired  in  the  usual 
way,  and  brought  to  the  plaintiff's  wharf  in  the  evening,  but 
not  landed  on  account  of  the  rough  weather;  the  plaintiff  then 
undertook  to  see  to  the  landing -himself,  but  in  the  night  the 
lighter  was  by  an  unavoidable  accident  sunk,  and  the  goods 
lost;  held,  that  the  underwriters  were  discharged.'' 

The  outward  risk  upon  a  ship  ceases  after  she  has  been 


•  Gladstone  v.  Clay,  1  M.  &  S.  418.  ^  Bngg  9.  Anderson,  4  Twmt.  3S9. 

*  Cockey  v.  Atkinson,  3  B.  &  A.  460.         '  Moxon  v.  Atkins,  S  Camp.  300. 

•  Bell  V.  Hobson,  16  Bast,  840. 

'  Hurry  v.  Royal  Exchange  Insurance  Company,  2  B.  &  P.  430*    3  Esp.  S89. 

*  Rackei  o.  London  Assurance  Company,  Marsh.  353.    3  B.  &  P.  433,  n.  and  3 
£sp.  290. 

^  Strong  V.  Natally,  1  N.  R.  16. 


tion  of  the  nMMHPed  «t  anchor  tweiiirty*fbur  hxmm  in  die  4iBt  port  of  fta 
n^-         island  to  whidi  rtie  is  destined;  but  an  outward  policy  upon 
^  ^^^    goods  continues  until  they  afe  landed.* 

An  insurance  on  a  ship  to  Jamaica  is  determined  by  the 
diip's  mooring  twenty-four  hours  in  any  port  there,  and  does 
not  continue  till  she  comes  to  the  last  port  of  deHvery> 
Risk  of  The  risk  on  freight  does  not  attach  until  goods  are  actually 
fueight.  shipped  on  board,  or  until  there  is  an  actual  contract  for  ship- 
ping them.®  A  homeward  policy  on  freight  at  and  from  «^.y 
attadies  when  the  ship  is  at  •^^  in  a  condition  to  take  in  her 
homeward  cargo.' 

6. — Perib  insured  ofi^ainsi.]  The  perHs  insured  against 
must  also  be  inserted  in  the  policy;  they  are  generally  expressed 
in  the  form  of  words  which  have  been  long  in  use,  and  whidi 
are  so  compreheosivo,  that  there  is  scarcely  any  misfortune 
that  can  possibly  happen  in  the  course  of  a  Toyagc  which  is 
not  provided  against  In  all  our  policies  are  inserted  the  words 
^  lost  or  not  lost/'  by  which  the  insurer  takes  upon  himself 
not  only  the  risk  of  future  loss,  but  also  the  loss,  if  any,  that 
Lost  or  not  may  already  have  happened.®(l)  A  policy  of  insurance  on  a 
lost.  ship  *<  lost  or  not  lost,''  executed,  after  the  ship  was  known  by 
all  the  parties  to  be  lost,  in  pursuance  of  a  previous  agreement 
to  insure,  has  been  held  to  be  valid/ 

7.^^Qf  the  common  memorandum,']  At  the  foot  of  the 
policy  there  is  a  memorandum  inserted  for  the  purpose  of  avoid- 
mg  litigation  about  trivial  losses,  and  protecting  the  underwii- 
ters  from  losses  arising  from  the  perishable  quality  of  the  goods 
insured.  The  usual  memorandum  in  policies  effected  at  Lloyd's, 
is  as  follows: — **  N.  B.  Com,  fidi,  salt,  fruit,  flour,  and  seed, 
are  warranted  free  from  average,  unless  general,  or  the  ship  6e 
*1147  stranded;^  sagfay  tobacco,  hemp,  flax,  hides,  and  skins,  are 
warranted  free  from  average  under  51.  per  eeni. ;  and  all  other 
goods,  also  the  ship  and  fireight,  are  wanranted  free  from  ave- 
rage under  Si.  per  eeniij  unless  general,  or  the  ship  be  stranded.'' 
The  term  ^*  com,"  in  the  memorandnm,  indudej,  peas,  beans, 


•'  Barras  «•  Loadoo  Assniaaoe  Oompany,  sod  Leigh  «.  Mttber,  Paric  $i.    1  Sap. 

411. 

^  Camden  v.  Cowley,  1  W.  Black.  417. 

«  Flint  V.  Flemynff,  1  B.  &  Ad.  45.  (20  Eng.  C.  L.  340.)  Forbes  «.  Aspinall,  13 
Bast,  8SS,  ante^  1129. 

*  WilliamaoD  «.  hmea,  1  M.  &  Rob.  88. 

*  Marahall,  333. 

'  Meed  v.  DaWson,  4  Nev.  ft  M.  701.  3  Adol.  ft  Ellis,  303.  (30  Eng.  C.  L.  95.) 
1  Har.  ft  Woll.  136. 

I  The  words  in  italics  are  omitted  in  the  policies  of  the  Royal  Eaohatngs  and  Lon- 
d<m  Aasoranoe  Companies. 

^1)  iCofrrenUa  t.  American  Jn$.  Co^  3  Wend.  983.    Peddodt  t.  FrankUn  /m.  Co.,  11 
297.) 
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malty  and  other  kindtf  of  gmiri,*  but  not  rioe;^  salt  does  not  in- 
ekide  saltpetfe.*  Where  there  has  been  a  stranding,  the  in- 
sured is  entitled  to  recover  for  average  losses,  though  the 
injury  to  the  cargo  does  not  result  from  the  stranding.^ 

8. — Stamp  J]  The  policy  must  be  duly  stamped  at  the  time 
when  it  is  effected,  otherwise  it  is  an  absolute  nullity,  and  can- 
not be  made  availablein  any  court  of  juiAice,  for  it  cannot  be 
legally  stamped  afterwards.'^  By  3  &  4  W.  IV,  c.  23,  s.  1,  the 
dvties  granted  by  55  Geo.  Ill,  c.  184,  on  sea  insurances  in  En- 
gland, and  by  5$  Geo.  Ill,  c.  56,  in  Ireland,  are  repealed^  and 
the  following  scale  of  duties  is  substituted: — 

Polieies  upon  ships,  goods,  merdundise,  or  any  other  inte- 
rest, which  may  be  legally  insured  for  any  voyage,  other  than 
a  voyage  from,  any  port  of  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland,  the  islands  of  Guernsey,  Jersey,  Aldemey,  or 
the  Isle  of  Man,  to  any  other  port  or  place  in  the  said  kingdom 
or  blands. 

£  9.  d. 
Where  the  premium  bond  fide  paid  or  contracted 
for,  shall  not  exceed  the  rate  of  I5s.  per  cent,  on 
the  sum  iaisured.    If  the  whole  sum  insured  shall 

not  exceed  100/ 0 

And  if  the  whole  sum  insured  shall  exceed  100/., 
*then  for  every  100/.,  and  also  for  any  fractional 
parts  of  100/.,  whereof  the  same  shall  consist 
Where  the  premium  shall  exceed  the  rate  of  15^. 
per  cent,  and  shall  not  exceed  the  sum  of  30s. 
If  the  whole  sum  insured  shall  not  exceed  100/. 
And  if  the  whole  sum  insured  shall  exceed  100/., 
then  for  every  100/.,  and  for  any  firaictional  part 

thereof 

Where  the  premium  shall  exceed  30«.  for  every 
IOO/.9  and  any  fractional  part  whereof  the  same 
shall  ootiaiBt 


If  the  poli- 
cy be  not 
duly 
stamped, 
it  is  Toid. 


1     3 


0     13 


0     2     6 


0     9     6 
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0     5     0 


But  if  the  separate  interests  of  two  or  more  distinct  persons 
shall  be  insured  by  one  policy,  then  the  said  duty  of  \a.  3i/.,  or 
2«.  6</.,  or  59.y  as  the  case  may  require,  shall  be  charged  there- 
on, in  respect  of  each  and  every  fractional  part  of  lOOA,  as  well 
as  in  respect  of  every  full  sum  of  100/.  thereby  insured  upon 
any  separate  interest.' 

•  Mason  «.  Skarry,  Park.  179.    Moody  «.  Surrldge,  J8.    Scott  v.  BoaidUUon,  3 
N.  R.  213. 

•  JoarnieQ  v.  Boudien,  3  M.  &  S.  371.    Park.  179. 
•Id. 

4  BuiwH  9.  KMsliifton,  7  T.  R.  316.    Hsnnaii «.  Taaz,  3  Camp.  439.    ««G«Mnl 
average,*'  and  **  stranding,**  are  considered  under  distinct  heads.    See  pott^  1 173^. 

•  35  Geo.  Ill,  e.  63,  s.  14.    Roderic  v.  Hovil,  3  Camp.  106.    Rapp  v.  Allnntt,  Id. 
106. 

'  If  in  snch  case  the  stamp  be  not  sufficient  to  coTer  «tf  ikeftadUnal  parts,  the  psliey 
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And  for  erery  policy  of  insarance  npon  any  ahip,  fieight,  or 
any  other  interest  which  may  be  lawfully  insured,  for  any  cer- 
tain period  of  time;  the  following  rates  for  every  100/.,  and  also 
for  any  fractional  part  of  100/.  whereof  the  same  shall  consist. 

i  £  s.  d. 

Where  any  such  insurance  shall  be  made  for  any 

period  not  exceeding  three  calendar  months.    .026 
Elzceeding  three  calendar  months 0    5    0 

By  sec,  4.  of  this  act,  all  powers  and  proTisions  of  former 
acts  relating  to  duties  on  sea  insurances,  and  not  hereby  ex* 
pressly  provided  for,  are  preserved  and  kept  in  force. 

By  35  Creo.  Ill,  a  63,  s.  11,  the  premium,  or  consideration, 
the  risk  or  adventure  insured  against,  the  names  of  the  under- 
*  1 149    ^writers,  and  the  sums  insured,  shall  be  specified  in  the  policy, 
or  it  will  be  void. 
What  al-       In  general  any  alteration  made  in  an  instrument  after  it  has 
tentiont    been  executed,  will  require  a  new  stamp;  but  the  35  Geo.  Ill, 
neeifnot^  c  63,  s.  13,  provides, "  that  the  act  shall  not  extend  to  prohibit 
be  stamp-  ^^^  making  any  alteration  which  may  lawfully  be  made  in  the 
ed.  terms  or  conditions  of  any  policy  of  insurance,  duly  stamped, 

after  the  same  shall  have  been  underwritten,  or  to  require  any 
additional  stamp  duty  by  reason  of  such  alteration,  so  that  such 
•  alteration  be  made  before  notice  of  the  determination  of  the 

risk  originally  insured,  &c.,  and  so  that  the  thing  insured  shall 
remain  the  property  of  the  same  persons;  and  so  that  such  al- 
teration shall  not  prolong  the  term  insured  beyond  the  period 
allowed  by  this  act;  and  so  that  no  additional  or  further  sum 
shall  be  insured  by  means  of  such  alteration.''* 
Deeisiont  It  has  been  held,  under  this  provision,  that  where  goods  and 
under  the  specie  to  a  certain  amount  were  insured  by  a  policy  on  ship  or 
above  8ta«  giiips  which  should  sail  on  the  voyage  insured  between  the  1st 
^^*  of  October  1799  and  the  1st  of  June  1800,  a  memorandum 
written  on  the  policy  on  the  11th  of  June,  extending  the  time 
of  sailing  to  the  1st  of  August,  1800,  did  not  require  a  new 
stamp.^  So  it  has  been  held  that  a  policy  containing  a  war- 
ranty that  the  ship  shall  sail  on  or  before  a  given  day,  may  be 
altered,  pending  the  risk,  by  a  memorandum  whereby  the  un- 
derwriters, in  consideration  of  a  further  premium,  agree  to  can- 
cel the  warranty,  and  to  make  a  return  of  premium  if  the  ship 
sail  with  convoy.®  So  where,  in  a  policy  on  goods  at  and  from 
S.  to  /?.,  and  the  ship  being  driven  into  fP'.  and  detained,  and 
the  assured  afterwards  wrote  to  their  agents  in  L.  ^  that  the 
captain  bad  been  ordered  to  proceed  to  C.;  as  they  were  not 
certain  whether  the  enemy  might  be  at  JR.  or  not,  and  that  the 

will  be  void;  thoagh  the  stamp  be  sofloieiit  to  cover  the  aggregate  9m£  ioMftd.  Rapp 
V.  AHaatt,  16  Eaet,  601. 

•  as  Geo.  Ill,  e.  63,  a.  13. 

^  KenaingtoD  «.  lofflis,  (in  Error,)  8  East,  273. 

« Ridadale  v*  Shedien,  4  Camp.  107. 
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passage  to  C.  was  nearly  the  same,  but  rather  the  shortest  and 
safest,  and  they  desired  the  agents  to  arrange  the  matter  with 
the  underwriters,"  which  letter  the  agents  receiving  on  12th 
July,  applied  to  the  *underwriters  for  their  consent  to  alter  the  •1150 
policy,  by  adding-^he  words  "  S.  or  A/."  after  "  B."  which  con- 
sent was  obtained,  and  the  ship  and  goods  were  afterwards- lost 
in  the  voyage  to  C.;  held,  that  this  alteration  did  not  require  a 
new  stamp.*  So  where  a  vessel  having  sailed,  put  back  to  the 
Downs,  and  then  sailed  again,  and  labored  and  strained  much 
from  being  overloaded,  and  then  put  back  a  second  time;  and 
upon  an  application  to  the  underwriters  for  liberty  for  the  ship 
to  go  into  port  to  discharge  part  of  the  cargo,  it  was  only  com- 
municated to  them  that  the  ship  was  too  deep  in  the  water; 
held,  that  the  memorandum  giving  such  liberty  did  not  require 
a  new  stamp> 

A  warranty  may  be  waived  by  a  memorandum  on  the  poli- 
cy, without  a  new  stamp.  As  where  a  policy  was  effected 
upon  hemp  marked  S,  ahd  by  a  subsequent  memorandum  the 
underwriters  agreed  to  protect  the  hemp,  though  the  mark  was 
withdrawn;  held,  npt  to  require  a  new  stamp.*  So  where  a 
policy  Was  effected  on  a  ship  on  a  voyage  at  and  from  Liver- 
pool to  Quebec;  the  ship  being  detained  beyond  the  intended 
time  of  sailing,  the  following  memorandum  was  indorsed  on 
the  policy,  "  The  Hebe  being  unavoidably  detained  beyond  the 
intended  time  of  sailing,  the  voyage  is  changed,  and  the  vessel 
proceeds  from  Liverpool  to  New  Brunswick,  and  from  thence 
to  London,  and  in  consideration  of  one  guinea  per  cent.,  the 
underwriters  agree  to  continue  the  risk  until  the  vessel  shall  be 
arrived  back  in  London,  &c.;''  held,  that  the  memorandum  was 
within  the  1 3th  sec.  of  the  act,  and  did  not  require  a  new  stamp.^ 
If  by  mistake  a  policy  be  effected  in  terms  not  conformable  to 
the  real  intention  of  the  parties,  the  mistake  may  be  corrected 
without  a  new  stamp.*  « 

But  the  statute  does  not  sanction  an  alteration  of  the  subject 
matter  of  insurance.  The  words,"  the  thing  insured  shall  remain 
the  property,*'  &c.,  apply  to  one  identical  and  continued  subject 
matter  all  along  remaining  the  property  of  the  same  proprietor. 
•Therefore,  where  the  original  policy  was  "on  ship  and  out-  •iisi 
fit"  at  and  from  London  to  the  South  Seas,  during  the  ship's 
stav  and  fishing  there,  and  at  and  thence  to  Great  Britain,  &c.; 
and  after  the  ship  had  sailed  on  the  voyage  insured,  by  consent 
of  the  underwriters  the  policy  was  ahered,  and  declared  to  be 
on  the  ship  and  goods,  instead  of  ship  and  outfit.  It  was  held, 
that  as  the  outfit  for  such  a  voysige  as  was  described  in  the 
policy,  differed  nuiterially  from  what  was  comprehended  onder 

»  Ramslram  «•  BelU  6  M.  &  8.  S67. 

!>  Weir  «.  Abf^rdeen,  3  B.  «2;  A.  320.  •  Hublmrd  v..  Jaekaon,  4  Taaiii.  169. 

*  Brookelbank  «•  Suprue,  1  B.  &  Ad.  81.   (30  Eng.  C.  L.  S61.)   1  M.  &  Bob.  109. 

•  Robinson  v.  Touray,  1  M.  &  S.  317.    3  Camp.  160.    Sawtel  v»  London,  5  TanAU 
859.    (1  £ng.  C.  L.  133.) 


It    im 
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the  tenn  goods^  the  policy  in  its  altered  state  reqtiired  an  addi* 
tional  stamp  within  the  meaning  of  the  act* 
A  mtterial  Independently  of  the  stamp  laws,  at  common  law  any  mate- 
altoratioD  rial  alteration  made  in  the  instrument  by  one  of  the  parties, 
will  aroid  ^jthout  the  consent  of  the  other,  rendered  it  void  and  incapable 
« po  ^«  of  being  enforced  in  any  court  of  justice.*  Thus,  where  a 
policy  from  Cahnar  to  Portsmouth,  was  altered  with  the  coq«- 
sent  of  some  of  the  underwriters,  by  inserting  the  words,  **  or 
Weymouth*'  after  Portsmouth;  held,  that  the  pdiey  was  void 
against  an  underwriter  who  was  ignorant  of  the  alteration  when 
it  was  made,  although  afterwards,  on  being  informed  of  it,  he 
said  he  would  not  take  advantage  of  it.«  So  whe;re  a  policy 
was  executed  in  the  printed  form,  without  any  specific  subject 
of  insurance  being  inserted  in  writing,  and  the  sitbject  matter 
was  afterwards  added  in  writing,  and  the  addition  signed  by 
some  of  the  underwriters  only;  it  was  held,  that  die  assured 
could  not  recover  against  those  underwriters  who  did  not  so 
sign,  on  the  contract  as  it  stood  altered  by  the  insertion/  But 
it  has  been  held  that  a  policy  '<  at  and  from  A,  and  B ,''  was 
not  vitiated  by  inserting,  without  the  consent  of  the  under- 
writers, the  words  "both  or  either;"  for  the  alteration  was 
immaterial,  it  did  not  affect  the  legal  operation  of  the  instru-- 
ment.* 
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VALUSD  AND  OPEN  POLICIES. 

Valaed  A  VALUED  policy  is  where  the  subject  insured  is  estimated 

policy.  at  a  certain  sum,  which  is  inserted  in  the  policy,  as  liquidated 
damages;  to  save  the  necessity  of  proving  the  value  in  case  of 
a  total  loss.  The  effect  of  a  valuation  is  to  fix  the  amount  of 
interest  in  the  same  manner  as  if  the  insurer  were  to  admit  it 
at  the  trial.'(l) 

•  Hill  9.  Patten,  8  Eadt,  373.  It  wm  afterwards  held  that  the  asaured  conld  not 
reeoTer  upon  the  policy  in  ita  original  alatei  an  aaauranee  on  *^  ship  and  outfit,*'  by 
reason  of  the  alteration  apparent  on  the  face  of  the  instrument  having  been  made  by 
the  parties  interested.    French  v.  Fatten,  9  East,  351. 

^  See  afi<<,  656.  Forsbaw  v.  Chabert,  3  B.  &  B.  158.  (7  Eng.  C.  L.  389.)  Fairlie 
V.  Christie,  7  Taunt.  416.    (3  Eng.  C.  L.  169.)    French  v.  Pattoa,  9  East,  351. 

•  Campbell  v.  Christie,  9  Stark.  64.    (3  Eng.  C.  L.  346.) 
'  Langhorn  o.  Cologan,  4  Taunt.  330. 

«  Clapham  v.  Cologan,  3  Camp.  382.    Sanderson  v.  Symons,  4  Moore,  49. 

'  A  Talued  policy  of  insurance  is  not  to  be  considered  as  a  wag^ering  policy,  Lewis 
V.  Rocker,  9  Burr.  1167,  unless  it  dispenses  with  all  proof  of  interest;  as  where  a 
potioy  Btipnlated  that  the  goods  insured  were  and  should  be  valued  at  five  tieicea  of 

(1)  {Patap$eo  In;  Co,  v.  Bi«co<,  7  Gill  &  Johns.  993.) 
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An  open  policy  is  where  the  amount  of  the  intecest  insured  Open 
is  not  fixed  in  the  policy^  but  is  left  to  be  ascertained  'by  the  policy. 
insured,  in  case  of  a  total  loss.  When  a  power  is  given  to  the 
insured  oi  declaring  the  value  of  the  subject  matter^  after  the 
policy  is  effected)  the  declaration  of  interest,  to  be  available, 
must  be  communicated  to  the  underwriters,  or  some  one  on 
their  behalf,  before  intelligence  is  received  of  the  loss;  but  the 
declaration  of  interest  is  not  a  condition  precedent,  and  if  none 
is  made,  the  p6licy  is  then  open  instead  of  being  valued,  and 
upon  proof  of  interest  at  the  trial,  the  assured  will  be  entitled 
to  recover.* 

In  case  of  a  valued  policy,  the  general  rule  is,  that  if,  by  one 
of  the  perils  insured  against,  there  be  a  total  loss  of  the  subject 
matter  of  insurance,  the  insured  is  entitled  to  recover  the  whole 
sum  at  which  the  cargo  was  valued;  but  where  a  partial  loss 
only  is  sustained,  as  if  part  only  of  the  cargo  be  on  board  at  the 
time  of  the  loss,  the  vsduation  must  be  opened,  and  the  insured 
can  only  recover  a  proportionate  share.^  If  goods  are  fraudu- 
lently overvalued  in  a  policy  of  insurance,  with,  intent  to  cheat 
*the  underwriters,  the  contract  is  entirely  vitiated,  and  the  as-  ^1153 
<%ured  cannot  recover  even  for  the  value  actually  on  board.^(l) 


SECTION  Vll. 

CONSraUCTION  OF  POX.ICIES. 

Ik  the  construction  o£  covenants  the  following  observations 
of  adistinguidied  judge  are  worthy  of  particular  attention;  they 
contain  every  thing  that  can  be  usefully  said  upon  the  subject. 
^  The  same  rule  of  construction,  which  applies  to  all  other  in- 
struments,'' applies  equally  to  a  policy  of  assurance,  viz.,  that 
it  is  to  be  construed  according  to  its  sense  and  meaning,  as  col- 
lected in  tiie  first  place  from  the  terms  used  in  it,  which  terms 
are  to  be  understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  they  have  generally,  in  respect  to  the  subject 
matter,  as  by  the  known  usage  of  trade  or  the  like,  acquired  a 

coffee  vBlued  at  27/.  ftt  tiene^  say  IZSL^  that  the  policy  shoald  be  deemed  a  suflSdent 
proof  of  interest;  held,  that  it  was  a  wagering  policr,  and  void  under  19  Geo.  U,  c 
37,  anU,  1133.    Murphy  v.  Bell,  4  Bing.  567.    (15  Eng.  C.  L.  74.)    1  M.  &  P.  493. 

*  Harman  v.  Kingston,  3  Camp.  150. 

k  Forbes  o.  Aspinall,  13  East,  333.  Forbes  0.  Cowie,  1  Camp.  520.  Rickman  «« 
Cantain,  6B.it  Ad.  651.  (27  Eng.  C.  L.  147.)  9  N.  &  M.  562.  But  see  Mont- 
gomery ff.  Egginffton,  3  T.  R.  362.  ^ 

*  Haigh  0.  De  La  Cour,  3  Camp.  319.    And  see  Amery  v.  Rogers,  1  Esp.  207. 

*  See  anUy  613. 

(1)  (See  Chrk  r.  Th$  Oemn  hu.  Co.  16  Fick.  289.) 
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peculiar  sense  distincC  from  the  popular  sense  of  the  same 
words;  or  unless  the  context  eTidently  points  out  that  they 
must,  in -the  particular  instance,  and  in  order  to  eflkduate  the 
inimediate  intention  of  the  parties  to  tliat  contract,  be  under- 
stood in  some  other  special  and  pecijliar  sense.  The  only  dif- 
ference between  policies  of  assurance  and  other  instruments  in 
this  respect  is,  that  the  greater  part  of  the  printed  language  of 
them  being  invariable  and  uniform,  has  acquired,  from  use  and 
practice,  a  known  and  definite  meaning,  and  that  the  words 
superadded  in  writing,  subject  indeed  always  to  be  governed 
,  in  point  of  construction  by  the  language  and  terms  with  which 
they  are  accompanied,  are  entitled  nevertheless,  if  there  sliould 
be  any  reasonable  doubt  upon  the  sense  and  meaning  of  the 
whole,  to  have  a  greater  effect  attributed  to  them  than  to  the 
printed  words,  inasmuch  as  the  written  words  are  the  imme- 
diate language  and  terms  selected  by  the  parties  for  the  expres- 
sion of  their  meaning,  and  the  printed  words  are  a  general 
*1154    *formula  adapted  equally  to  their  case,  and  that  of  all  other 

contracting  parties  upon  similar  occasions  and  subjects.'** 
EfidenM       Proof  of  usage  is  iuadmissible  to  vary  or  qualify  the  terms 
admiMi-    of  the  policy,  as  in  the  case  of  any  other  written  instruments^ 
ezDldii      ^^^  parol  evidence  is  admissible  to  explain  doubtful  phrases 
poUeies*    ^^^  mercantile  usage,  for  the  purpose  of  applying  the  instru- 
ment to  its  proper  subject  matter.(I)    By  the  known  usage  of 
trade,  is  meant  the  general  usage  of  the  whole  trade,  in  the 
place  where  the  policy  is  effected,  and  not  the  particular  usage 
of  any  more  limited  class  of  persons;  therefore  the  usage  among 
underwriters  at  Lloyd's  Coffee-house,  will  not  conclude  persons 
who  are  not  in  the  habit  of  resorting  thither  for  the  purpose  of  ef- 
fecting insurances.®    And  in  an  action  on  a  policy  on^  voyage 
^at  or  from  the  port  or  ports  of  discharge  and  loading  in  India 
and  the  East  India  Islands,"  evidence  was  admitted  to  show 
that  the  Mauritius  was  considered  in  mercantile  contracts  as 
an  East  India  island,  althoi^h  treated  by  geographers  as  an 
American  island.' 

It  has  been  established  by  several  cases,®  that  where  the 
policy  was  upon  goods  ^  from  the  loading  thereof,"  either  at  a 
particular  place  or  in  blank,  upon  a  voyage  from  one  place  to 
another,  it  does  not  attach  upon  goods  previously  on  board; 
but  this  being  a  strict  construction  has  been  relaxed,  where 

^  Per  Lord  Ellenborough,  C.  J  ,  in  Bobertaon  v.  French,  4  East,  135. 
^  Parkinson  v.  Collier,  Park.  470.  Haines  v.  Knightly,  S  Salk.  444. 
<  Gabay  v.  Loyd,  7  B.  &  O.  793.     (10  Eng.  C.  L.  339.) 

*  RoberUon  r.  Money,  R.  &  M.  75.  (31  Enjr.  C.  L.  303.)  Uhde  o.  Walters,  3 
Camp.  16.  But  the  Court  of  Common  Pleas  afterwards  decided  that  the  Mauritius 
was  not  an  East  India  island.   Robertson  p.  Clark,  1  Ring.  445.   (S  Eng,  €•  L.  373.) 

*  Robertson  v.  French,  4  East,  130.  Spitta  v.  Woodman,  3  Taunt.  416.  Homeyer 
V.  Loshington,  15  East,  46.    Langhora  v.  Hardy,  4  Taunt.  630. 

(1)  (TVtmer  ▼.  Burrowet,  8  Wend.  144.  Dow  v.  WkeUon^  Ibid,  160.  Attegre  r,  Tkt 
Mhryland  In:  Co^  2  Gtll  dt  Johns.  136.    FowUr  t.  JBinm  Fire  /m.  Ca^  7  Wend.  370.; 
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tbeva  was  aD3rthing  upon  the  &oe  of  the  instmmeDt  to  satisfjr 
the  court  that  the  policy  was  intended  to  cover  goods  previ- 
ously  on  board.  Thus  where  the  policy  was  declared  to  be 
^  in  continuation  of  others/'  which  were  upon  a  voyage  to  the 
port  fix>m  which  the  risk  insured  began  f  and  where  the  words 
used  were,  <<  wheresoever,  &c.;"  it  was  held,  that  the-  insu- 
rance *was  not  confined  to  goods  put  on  board  in  the  course  *1155 
of  the  voyage  insured.^  *'  The  question  in  policies  and  other 
cases  of  construction  of  written  instruments  is,  not  what  was 
the  intention  of  the  parties,  but  what  is  the  meaning  of  the 
wordi  they  have  used.* 


SECTION  VIIL 


OF  LOSS  BY  THE  PERILS  INSURED  AGAINST. 


PAOK 

1 .  Loss  by  perils  of  the  sea. 

9.  -__  fire,      .        .        1158 

3.  ■      oaptore.       •        1158 


PAGE 

4.  Loss  by  arrests  and  deten- 

tion of  princes.        •        1161 

5.  -barratry.       .        1163 


1«  LoM  by  perils  of  the  sea."]  A  loss  in  insurance  signifies 
the  injury  sustained  by  the  insured,  in  consequence  of  the 
happening  of  one  or  more  of  those  events  or  accidents  against 
which  the  insurer  has  undertaken  to  indemnify  him.  Those 
events  or  perUs^  as  they  are  usually  denominated,  are  enume* 
rated  in  every  policy;  and  no  loss,  however  great, can  be  with- 
in the  policy  unless  it  be  the  direct  or  immediate  consequence 
of  one  or  more  of  those  perils.^  We  shall  consider  separately 
each  of  the  perils,  or  causes  of  loss,  usually  insured  against. 

Ix>sses  by  perils  of  the  sea,  are  those  which  are  necessarily 
incidental  to  a  ship  engaged  in  a  sea  voyage,  that  is,  such  as 
arise  from  stress  of  weather,  winds  and  waves,  lightning  and 
tempests,  rocks,  sands,  and  other  natural  causes. 

A  loss  occasioned  by  another  ship  running  down  the  ship  Ranning 
insured,  through  gross  negligence  or  rmming  foul  of  her,  is  a  down, 
loss  by  perils  of  the  sea.®    The  underwriters  on  a  policy  are 
liable  for  a  loss  arising  immediately  from  perils  of  the  sea, 
such  as  the  winds  and  waves,  although  remotely,  from  the 
mismanagement  and  negligence  of  the  master  and  mariners;' 


*  Bell  V.  Hobeon,  16  East,  840.  ^  Gladstone  «.  Clay,  1  M.  &  8.  418, 

*  Per  Lord  Denman«  C.  J.,  in  delirering  the  judgment  of  the  court  in  Rickman  «. 
Carstairs,  5  B.  &  Ad.  663.    (87  £ng.  C.  1. 147.) 

«  Marshall,  485. 

*  Smith  «•  Scott,  4  Tsnnt.  186.    Bullsr  «.  Fisher,  3  Esp.  67.  ^ 
f  Walker  v.  Maitland,  5  B.  &  A.  171.    (7  Eng.  C.  L.  59.) 
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as  where  a  ship  was  atrandad  ia  oooaeqiuetiee  of  the  iratah 

fiilling  asleep. 
*1156  ^'Soyif  aship  be  wrecked  Uiiough  the  barratiy  of  Uie  maaler 
or  mariners.^  So  where  a  goFeniinanC  tranqwrt  was  insured 
for  twelve  months,  daring  which  she  was  ordered  into  a  dry 
harbour,  the  bed  of  which  was  hard  and  uoeven,  and  on  the 
tide  having  left  her,  she  received  damage  by  taking  the  groond; 
it  was  held  to  be  a  loss  by  a  peril  of  the  sea.^  So  where  liv- 
ing cattle,  warranted  '^firom  mortality  and  jettison/'  were  killed 
by  the  rolling  of  the  ship.^  So  where  horses,  warranted  ^  free 
from  mortality,"  broke  down  the  partitions  between  them,  in 
consequence  of  a  storm,  and  by  kicking  bruised  each  other  so 
much  that  they  died;  it  was  held  to  be  a  loss  by  the  perils  of 
the  sea/  So  where  a  vessel  was  wrecked,  and  a  portion  of  the 
goods  was  saved,  but  never  came  into  the  possession  of  the 
owners.'  So  where  a  press-gang  seized  two  of  the  mariners 
who  had  been  despatched  to  cast  off  a  rope,  while  the  ship  was 
moving  from  port  to  port  in  a  harbour,  and  the  vessel  in  con- 
sequence ran  ashore;  it  was  held  to  be  a  loss  by  the  perils  of 
the  sea.**  So  where  a  ship  was  stranded  and  lost,  and  while  Ae 
lay  in  the  sand  she  was  seized,  and  the  goods  were  confiscated; 
held  to  be  a  loss  by  the  perils  of  the  8ea.s 
Skip  A  ship  which  is  missing,  and  of  which  no  intelligence  baa 

missing,  been  received  within  a  reasonable  time  after  sailing,  shall  be 
presumed  to  be  lost  by  foundering  at  sea.**  There  is  no  fixed 
rule  of  law  with  regard  to  the  time  after  which  a  missmg  ship 
shall  be  reputed  to  be  lost;  it  it  in  all  cases  a  question  c€  pre-^ 
sumption,  to  be  governed  by  the  circumsiaooesof  the  pardodar 
case.'  But  to  found  a  presumption  that  the  ship  was  lost  on 
the  voyage,  it  is  not  enough  to  proye  that  she  was  not  heard 
of  in  this  countiy  after  she  sailed,  without  calling  witnesses 
firom  her  port  of  destination,  to  show  that  she  never  arrived 
there.i  Where,  in  assumpsit  on  a  policy  of  insurance  on  goods 
*1157  by  a  certain  *ship,  it  was  proved  that  she  sailed  on  the  voyage 
insured  with  the  goods  on  board,  and  never  arrived  at  her  port 
of  destination ;  and  that  a  few  days  afker  her  departure,  a  report 
was  heard  at  the  place  whence  she  sailed,  that  the  ship  had 
foundered  at  sea,  but  that  the  crew  were  saved;  hekl,  that  this 
was  sufficient  primd  facie  evidence  of  a  loss  by  penis  of  the 
seas,  and  that  the  plaintiff  was  not  botmd  to  call  any  of  the 


•  Heyman  v.  Parish,  3  Gamp.  149.  *  Fletcher  v.  In|lw,  9  B.  &  A.  315. 
'  Lawrence  v.  Aberdeen*  5  B.  &  A.  109.     (7  Eng.  C.  L.  38.) 

•  Gabay  v.  Lloyd,  3  B.  &  C.  793.    (10  Eng.  C.  L.  229.)    5  D.  &  R.  641. 

•  Bondrett  r.  Henttn,  Holt,  149.     (3  Eng.  C.  L.  57.) 
'  Hodgaon  v.  Malcolm,  3  N.  R.  336. 

•  Hahn  v.  Corbett,  3  Bing.  205.    (9  Eng.  0.  L.  383.) 
^  Newby  «.  Read,  1  Park.  Ina.  106. 

•  Hoaatman  v.  Thornton,  Holt,  343.    (3  Eng.  C.  L.  88.)    And  see  ^M-ah^n  «. 
Parker,  2  Camp.  70. 

I  Twemlow  «•  Oswin,  8  Camp.  85. 
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crew,  or  to  aho  v  diat  be  was  unalde  to  procore  their  attend- 
ance.* Where  a  loss  by  the  perils  of  the  sea  is  to  be  inferred, 
fiom  the  ship  not  being  heard  of  after  her  sailing,  the  plaintiff 
must  prove,  that  when  she  left  the  port  of  outfit,  she  was  bound 
upon  the  voyage  insured.  For  this  purpose  the  conyoy4x>nd, 
mentioning  the  port  of  destination  in  the  common  form,  is 
prima  facie  e viaence.^ 

But  if  the  loss  be  oocaaoned  by  some  extrinsic  or  collateral 
foioe,  and  the  perUs  of  the  sea  be  not  the  immediate,  but  the 
remote  cause  of  it,  the  insurer  will  not  be  liable  as  for  a  Idss 
by  the  perils  of  Hob  sea,  though  it  may  happen  on  the  sea. 
Thus,  where  a  ship  was  blown  over  on  her  side  and  damaged,  whilst 
while  she  was  in  the  graving  dock  for  the  purpose  of  repair;  it  under  n- 
was  held  not  to  be  a  loss  by  the  perils  of  tbe  sea,  though  the  P«ii** 
insurer  was  liable  as  it  feu  withm  the  general  words  of  the 
policy.*  So  where  a  ship  was  hove  down  for  repairs  on  a  beach 
within  the  tide^way,  and  much  bilged  in  consequence  of  the 
shore,  which  supported  it,  being  forced  away  by  the  tide;  it 
was  held  not  to  be  a  loss  by  the  perils  of  the  sea.^  So  a  Ibss 
by  worms  or  rats  eating  holes  in  the  ship  is  not  a  loss  by  perils 
of  the  sea.*  On  a  policy  upon  goods,  where  the  ship  was  dis- 
abled from  pursuing  her  voyage  by  perils  of  the  sea,  and 
obliged  to  put  into  port  to  be  repaired,  the  master,  having  no 
other  means  of  raismg  money  to  defray  the  expenses  of  such  * 
repairs,  sold  part  of  the  goods,  and  applied  the  proceeds  in 
payment  of  these  expenses;  held,  that  the  underwriter  was  not 
answerable  for  *the  loss.'  So  where  a  vessel  was  driven  by  *ii58 
tempestuous  weather  into  a  foreign  port,  and  in  order  to  defray 
the  expenses  of  repairing,  (without  wtuch  die  could  not  have 
proceeded  on  her  vo]rage,)  the  captain  was  obliged  to  sell  part 
of  ttie  cai^;  held,  that  the  underwriten  were  not  liable  for  a 
total  loss  by  perils  of  the  sea.s  For  in  these  cases  the  perils  of 
the  sea  were  not  the  immediate  cause  of  the  loss;  the  sale  of 
the  goods  was  rendered  necessary,  not  by  the  perils  of  the  sea 
but  by  the  inability  of  the  captain  to  find  money  in  any  other 
way  to  repair  the  ship.  Where  a  merchant  ship  was  fired  at 
sea  by  a  British  ship  of  war,  who  mistook  her  for  an  enemy, 
and  the  goods  were  sunk;  held,  not  to  be  a  loss  by  the  perils  of 
tfie  sea,  though  Uie  under writera  were  liable,  as  it  was  a  loss 
witfiin  the  polic^.^ 

The  underwntera  of  a  policy  are  not  liable  for  the  wages 


»  Koster  v.  Reed,  6  B.  &  C.  19.    (13  Eng.  C.  L.  97.)    9  D«  &  R.  9. 
k  Cohen  «.  Hinckley.  S  Camp.  51. 

•  Phillips  ff.  Barber,  5  B.  &  A.  161.    (7  Eng.  C.  L.  66.) 
«  Thompson  «.  Whitmoie,  3  Tkunt.^8. 

•  Rohl  V.  Par,  1  Esp.  446.    Hunter  «,  Potts^4  Camp.  303. 
f  Powell  r.  Godgeon,  5  M.  &  S.  431. 

«  Sarquy  v.  Hobson,  3  D.  &  R.  199.    3  B.  &  C.  7.    (9  Eng.  C.  L.  5.)    4  Biig . 
131.    (13  Enff.  C.  L.  374.)    1Y.4kJ.347. 
^  Cnilen  o.  Bntler,  4  Camp.  989.    6  M.  4c  8. 461. 

Voi.II.—  «4 
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Liability  and  provisions  of  the  crew  of  the  ship  daring  its  d^ention  for 
of  ander*  the  purpose  of  repairing  damages  sustained  by  the  perils  of 
writen.     iiig  gg^^  Q^f  2f^  (^gy  liable  for  damages  which  the  court  of 

admiralty  compelled  the  owners  of  the  insured  ship  to  pay  for 
injuries  occasioned  in  consequence  of  a  collision  by  stress  of 
weather  with  another  vessel ;  for  sudi  damages  are  not  a  neces- 
sary or  a  proximate  effect  of  the  perils  of  the  sea;  they  grow 
out  of  an  arbitrary  provision  in  the  law  of  nations,  from  views 
of  general  expediency,  and  can  no  more  be  charged  on  the 
underwriters  than  a  penalty  incurred  for 'a  contravention  of  the 
revenue  laws  of  any  particular  state  which  may  have  been 
rendered  inevitable  by  perils  insured  against.* 

2. — Lo98  by  fire.']  Fire  is  one  of  the  perils  enumerated  in 
the  policy.  ^  If  the  vessel  or  goods  be  destroyed  by  fire,  it 
is  immaterial  whether  the  fire  is  occasioned  by  a  common  acci- 
dent, or  by  lighlningy  or  by  an  act  done  in  duty  (o  the  state. 
Nor  can  it  make  any  difference  whether  the  ship  was  thus 
destroyed  by  third  persons  subjects  of  the  king,  or  by  the  cap- 
tain and  crew,  acting  with  loyalty  and  good  faith.  Fire  is  still 
the  causa  eausmiSy  and  the  loss  within  the  perils  insured 
against."^  Therefore  where  the  captain  of  a  ship  insured 
burned  her  to  prevent  her  falling  into  the  hands  of  the  enemy, 
it  was  held  to  be  a  loss  by  fire  within  the  meaning  of  the  policy.® 
So  if  a  ship  be  burned  through  the  negligence  of  the  master 
and  the  mariners.^(I)  But  if  goods  be  burned  in  consequence 
of  being  put  on  board  in  bad  condition,  it  is  not  a  loss  by  fire.^ 

3. — Loss  by  capture,']  A  loss  by  capture  occurs  when  a  ship 
or  goods  are  taken  by  an  enemy,  in  open  war.(2}    In  every 
case  of  capture,  the  insurer  is  answerable  to  the  extent  of  the 
*  1 1 59    sum  'insured  for  the  loss  actually  sustained.  This  may  be  either 
total,  as  where  the  thing  insured  is  not  recovered  again;  or 
partial,  as  where  the  ship  is  recaptured  or  restored  before  aban- 
donment; in  which  case  the  insurer  is  bound  to  pay  the  salvage 
and  any  other  necessary  expense  which  may  have  been  incurred 
by  the  party  for  the  recovery  of  his  property.*" 
Whatcon-      To  constitute  a  loss  by  capture,  it  is  not  necessary  that  the 
stitutes  a   ship  should  be  condemned  or  carried  into  any  port  or  fleet  of 
loss  by      ^he  enemy .«    A  vessel  driven  on  an  enemy's  coast,  and  there 
capture,     taken,  is  lost  by  capture.**     Proof  of  capture  by  collusion 


*  DeTsnx  r.  Salvador,  6  Not.  &  M.  713. 

^  Per  Lord  Ellenborough,  C.  J.,  in  Gordon  «.  Rinnington,  1  Camp.  193. 

•/rf. 

'  Busk  o.  Royal  Exchange  Assurance  Company.  9  B.  &  A.  73. 

*  Boyd  9.  Dubois,  3  Camp.  133.  '  Marsh.  495 

*  Per  Lord  Mansfield,  C.  J.,  in  Goss  v.  Withers,  2  Buir.  694. 
>>  Green  v.  Elmslie,  Peake,  919. 

* 

(1)  {WaUr9  ▼.  Tht  MereharUa^  LouUviUe  Jna,  Co,^  11  Peters,  213.) 

(2)  {Limiting  v.  Tk§  Mercantile  In$.  Co^  19  Pick.  348.) 
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between  the  master  of  the  ship  and  the  commander  of  the  cap* 
turing  ship  will  support  an  averment  of  loss  either  by  capture 
or  barrairy.* 

Every  insurance  on  alien  property  by  a  British  subject  most 
be  understood  with  ^his  implied  exception,  that  it  shall  not  ex- 
tend to  cover  any  loss  happening  during  the  existence  of  hos* 
tilities  between  the  respective  countries  of  the  assured  and  the 
assurer.^  Therefore,  an  insurance  effected  in  Great  Britain, 
on  a  French  ship,  previous  to  the  commencement  of  hostilities 
between  Great  Britain  and  France,  does  not  cover  a  loss  by 
British  capture."  Primdfaeie^  a  capture  amounts  to  a  total 
loss;  and  if  the  captors  continue  to  hold  possession,  or  even 
though  a  recapture  takes  place,  if  the  ship  be  under  a  disability 
to  complete  her  voyage,  and  the  adventure  be  not  only  retarded 
but  destroyed,  the  underwriters  will  be  liable  for  a  total  ^loss 
if  notice  of  abondonment  be  given  when  necessary.^  On  the 
other  hand,  when  a  recapture  takes  place,  and  the  ship  is 
enabled  to  proceed  to  her  place  of  destination,  although  a  total 
loss  has  happened  as  far  as  regards  the  risk  insured,  yet  if  that 
loss  be  reduced  by  subsequent  circumstances,  the  insurer  will 
be  liable  for  a  partial  loss  only,  even  though  notice  of  ^'aban*  *1160 
donment  be  given;  for  the  insured  can  only  recover  an  indem- 
nity according  to  the  nature  of  his  case  at  the  time  of  the  action 
brought.®  «  A  capture  is  an  event  which  may  or  may  not  ter- 
minate in  a  total  loss;  if  it  continue  and  terminate  in  a  total 
loss,  the  assured  will  be  entitled  to  his  full  indemnity;  but  if 
the  capture  be.  only  temporary,  and  the  loss  partial,  it  would 
be  against  the  spirit  as  well  as  the  letter  of  the  contract,  to  hold 
the  underwriter  bound  to  take  to  the  subject-matter  insured, 
and  to  allow  the  assured,  who  stipulates  only  for  an  indem- 
nity, to  come  upon  the  underwriter  for  the  whole  amount  of 
his  subscription,  while  the  subject-matter  insured  subsists  in 
perfect  safety/'' 

The  underwriters  are  liable  not  only  for  the  loss  strictly 
occasioned  by  the  capture  but  also  for  salvage,  and  other 
charges  fairly  and  bond  fide  incurred  by  the  insured,  for  the 
preservation  of  his  property.^  But  the  insured  is  not  entitled 
to  an  indemnity  in  respect  of  an  illegal  transaction.  Formerly 
it  was  a  common  practice  to  agree  with  the  captors  for  ransom 
of  the  vessel,  and  insurers  were  held  liable  for  claims  arising 
from  such  agreements.   But  this  practice  having  been  found  to 


■  Arcangelo  v.  Thompson,  S  Camp.  630. 

^  Brandon  v.  Cnrling,  4  East,  410.     1  Smith,  85. 

•  FuTtado  V.  Bodgers,  3  B.  &  P.  191.    Gunba  v.  Le  Mesarier.  4  East,  407. 

«  Gobs  v.  Withers,  3  Burr.  683.  Millea  v.  Fletcher,  Dougr.  319.  Rotch  «.  £die«  e 
T.  R.  413.    Hoghea  on  Ina.  834.    M*1ver  v.  Henderson.  4  Sf.  &  S.  576. 

*  Hamilton  v.  Mendez.  3  Burr.  1198.  Bainbridge  v.  Nelson,  ID  Kaat,  338.  Pat- 
terson e.  Ritchie,  4  M.  &  S.  393.  Brotherstone  e.  Barber,  5  M,  &  S.  418.  Paiaons 
r.  Scott,  3  Taunt.  363. 

'  Per  Bay  ley,  J.,  in  5  Bl  &  8.' 433.  «  Bwen  v.  Rueker,  1  BK  313. 
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ke  iniMlitie  and  iaBoufWit,  it  wa*  prvMUlod  by  simtata, 
whereby  nLOfom  i^ieeHKnlB  ane  dedaied  to  be  void.* 
BvidMwe       A  sentence  of  cMdemaation  is  not  evideaoe  without  lint 
sf  eap-      Moring  a  capOue.^    Lbyd'a  books  are  evklciice  of  a  capture; 
^"i**         bat  not  of  notice  of  a  loss  lo  any  person  in  psidcoiar,  but  may 
M,  coupled  with  otiier  evidence,  to  tlie  jury.*    If  an  insared 
declare  upon  a  lotel  loss  by  capture^  and  after  proving  a  cap^ 
tore  show  a  recaplvseyUpon  wWch  proceedings  were  had  in  an 
Admiffalty  Court,  he  cannot  recover  without  pssving  the  pn>* 
eeedings  in  die  Admiralty  Court  under  seal,  thsogh  he  only 
*ll€l    *daini  the  aaount  of  Ihe  loss  snstaioed  by  the  salvage  pro- 
ceedings and  sale.' 

VbsteoD-  4. — lM»ijfmrre8i9andd0imtiwnqfprtnee9^^}  By  the 
stotM  a  tenasof  the  policy,  the  insurer  undertakes  to  indeomify  the 
Mt  OT  £  ^>'>'^  against  losses  ^ocasiond  by  ^^arrests  or  dettanmenta 
i„iiqp^  of  all  kings,  princes,  and  people  of  what  nation,  oondMon,  or 
quality  soever.^  Tlie  distinction  between  arrest  of  princeSi  and 
capture,  as  that  tfie  object  of  the  latter  is  a  prise,  and  that  of 
the  former,  detention,  with  a  design  to  restore  the  ship  or  goods 
detained,  or  pa^  the  value  to  the  owner.  The  most  ftequent 
eause  of  detention  is  an  embaigo,  which  is  a  prodanuition  or 
•Older  of  the  state  usually  issued  in  time  of  war,  prohibiting 
ships  departing  flom  or  enteiiog  into  the  ports  of  that  state 
nntil  fuither  order.''  Hie  word  **  people,''  in  the  pofiey,  means 
fte  govemmg  power  of  the  country;  therefore,  where  a  ship 
was  seised  by  a  tumultuous  rabble,  who  com|»eMed  the  eap« 
tain  i0  seH  the  cargo  at  tfieir  own  pries,  which  was  much 
below  its  value;  it  was  held,  that  die  insurer  was  not  liable 
as  for  a  loss  occasioned  ^  by  arrests  and  detainments  of  the 
people.**' 

Where  ships  were  seiasd  and  unladen  by  military  force 
acting  under  the  orders  of  a  foreign  government,  then  at  peace 
with  this  coimtry,  but  witliout  the  fauk  of  the  insured;  it  was 
held,  a  loss  by  detention.* 

A  policy  of  insurance  on  a  ship  and  stores  ^at  and  from  a 
port"  in  a  foreign  country,  in  the  common  form,  extends  to  an 
ombaigo  laid  on  by  the  government  of  that  country  in  the  load- 
ing port^  and  if  the  emtMirgo  continue,  the  assured  may  aban- 
don and  recover  as  for  a  total  loss.^  So,  the  seizure  of  a  Bri«* 
tish  vessel  by  one  of  his  Majesty's  shq>s  of  war,  under  an  ap- 
prehension that  she  belonged  to  an  enemy,  is  a  loss  within  mis 
branch  of  the  policy.^    It  is  no  answer  for  the  underwriters  to 

»  »  Geo.  m,  e.  95.    SS  Geo*  m,  c  66,  si.  37*  38.    43  Geo.  HI,  c.  160«  ss.  34, 
35«    See  Hsreiodc  e.  Rockwood,  8  T.  R.  968.    Pwmqs  e.  Scott,  9  Taunt.  363. 
k  Msnbstl  0.  Pukn,  9  Camp.  69.  «  AM  •.  Potts,  3  Bep.  943. 

« ThelbiMQO e.  SlieddeD,9  N.  R.  998.        •Marsh.  S0&-8. 
'Neri>itte.  LnshingtoB,  4  T.  R.  78ar  f  Mellish  e.  Aadiews,  16  Eort,  33. 

^  Rotehe.  Edie,  6  T.  R,  413. 
>  Hagedoro  s.  Whhmon,  1  Sttrfu  160.    (9  Bag.  C.  |i.  336.) 


fwamA]    or  LOW  BT  Tvp  ninw  fir9cntx9  jLaAiKBT.  *UM 

80qr  tliAt  the  «m«l  imi  dotenfiaii  vere  *ii^iMifoble.»  Bat  Iho 
UDdeVwrilei9  are  not  liable  for  a  lose  ooeaeioiied  by  tbe  negleot 
or  de&alt  c{  the  ioeured  bunodf ;  ae  vheie  a  diip  was  e^sEed 
ao  foffeited  on  aeeomu  of  repeated  acta  of  baimtry  by  the  0ia« 
nnexB,  ia  earrykig  smugged  goods  on  board,  through  the  neg- 
leei  of  the.owneis;  it  was  held,  not  to  be  a  loss  within  tbs 
policy;^  nor  will  the  underwntmrs  be  liable  unless  the  losatalDea 
I^aoe  within  the  period  ^rabcaeed  by  the  policy;  as  in  the  case 
of  a  policy  on  goods,  ^  until  disduorg^d  and  safely  landed,^  the 
liabiUty  of  the  insoreis  is  discharged,  when  the  goods  have 
leached  their  port  of  deatioatioQ  aid  aie  lodged  in  the  govern^* 
ment  warehouse  ^re,  although  the  goods  are  afterwaids  con- 
fiacated  by  tbe  goTemment* 

In  case  of  a  detrition  of  a  neutral  ship  by  a  foreign  power, 
all  the  dmiges  ooaisequent  thereon  must  be  boine  by  the  under** 
writer,  though  such  detention  may  be  wrongful^  If  a  suit  ia 
oomm«ftoed  in  a  foreign  port  against  the  captain  on  account  of 
smuggling,  whereby  the  ship  is  delayed,  there  being  no  suit 
against  the  dup;  it  is  not  a  detenticm  for  wUch  the  underwri- 
tera  are  liable.* 

To  support  an  averm^it  in  a  declaration  on  a  policy  of  in- 
surance on  goods,'  that  the  ship  with  the  goods  on  board,  when 
at  .4.  was  arrested  by  the  persons  exercising  the  powers  of 
gOTomniettt  there,  and  the  goods  were  then  and  there  by  the 
said  persona  seized,  detained,  and  confiscated,  it  is  enough  to 
show  that  the  goods  were  forcibly  taken  from  on  board  the 
diip  by  the  officers  of  government,  and  never  delivered  to  the 
consignees^  without  putting  in  any  sentence  of  condemnation.'' 

I 

i 

6.^^Loas  ijf  b&rratry.]    The  term  barratry  is  derived  firom  Whtteoa- 
the  Italian  word  barratrarcj  to  cheat;  it  includes,  in  general,  "^taes  a 
every  species  of  firand,  knavery,  or  criminal  miscoiiduct  in  the  ^^^^^ 
master  or  mariners,  by  which  the  freighters  or  owners  are  in-  ^"^* 
jujied;^  •as  by  running  away  with  the  ship,  sinking  or  desert*    •n^s 
ing  her,  embezzling  the  cargo,  smugglii^,  running  the  ship  on 
shore,  or  any  other  offence  whereby  the  ship  or  the  cargo  may 
be  subjected  to  arrest,  detention,  loss,  or  foifeiture.(l)    Bana* 
try  can  only  be  committed  against  the  owner  of  the  ship  and 
against  his  consent  The  general  freighter  is  considered  owner 
pro  hae  met;  therefore,  ^.  being  the  owner  of  a  ship,  let  it  out 
to  iB.  as  freighter,  who  insured  it  for  the  voyage,  and  the  bar- 
ratrous act,  whereby  the  vessel  was  lost,  was  committed  with 
the  knowledge  of  Ji. ;  held,  that  as  it  was  unknown  to  A,  he 


*  Mullett  «•  SiMdden,  13  East,' 304.  ^  Ripon  «•  Cope,  1  Camp.  434. 

*  Brown  ff.  Caratairs,  3  Camp.  161.  '  Saioooa  «.  JohoaoD^  1  Park.  Ins.  19S. 

*  Bradfoi^  v.  Lotj,  R.  &  M.  331.    9  C.  &  P.  137.    (19  £ng.  C.  L.  56.) 
'  Camithera  «.  Grey,  3  Camp.  \4SL    IS  East,  35. 

f  Par  Willea,  C.  J.,  in  Loekjer, «.  Offley,  1  T.  R.  SSe. 

(1)  {y(f9Un  f .  lU  Mntkgwti'  JUni$9UU  Jbib  Gi^  II  Patan,  3130 
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might  lecoTer  against  the  nndenrriter  for  a  lofls  by  barratry.* 
So,  where  the  owner  of  a  Tessei,  fully  laden  by  the  fireighters, 
colluded  with  the  captain  to  run  her  on  shore;  held,  that  this 
amounted  to  barratry,  although  by  the  terms  of  a  charter- 
party  entered  into  between  such  owners  and  the  freighters,  the 
former  was  entitled  to  put  goods  on  board  during  a  previous 
part  of  the  vo3rage.^  And  on  the  same  principle,  if  the  insur- 
ance be  made  by  and  in  favor  of  the  ship-owner,  and  the  bar- 
ratrous act  is  committed  with  the  privity  of  the  fre^ter,  the 
underwriter  is  not  discharged,  unless  he « can  show  that  the 
ship-owner  also  was  privy  to  the  barratry.* 

A  deviation,  if  fraudulent,  is  barratry;  but  if  done  through 
the  ignorance  of  the  captain,  or  from  any  other  motive  not 
fraudulent,  it  does  not  constitute  an  act  of  barratry,  though  it 
avoids  the  policy.^  Barratry  may  be  committed  even  by  drop- 
ping anchor,*'  or  delaying  the  voyage  for  a  fraudulent  or  crimi- 
nal purpose.' 

It  a  captain,  contrary  to  the  instructions  of  his  owner,  cruise 
for  and  take  a  prize,  and  the  vessel  be  afterwards  lost  in  con- 
sequence of  it,  it  is  an  act  of  barratry,  upon  which  the  assured 
*1164    *raay  recover  against  the  underwriters,  although  the  captain 
Ubelled  the  prize  for  the  benefit  of  the  owner  as  well  as  him- 
selfs 
To  contti-     It  is  not  essential  that  the  captain  should  derive  or  expect  to 
tats  bsnrar  derive  a  benefit  from  the  transaction,  in  order  that  it  may  con- 
mart  be*^*  stitute  barratry,  if  the  act  be  illegal  and  done  without  the  con- 
done with-  ^^^  ^f  ^h®  owner.    Where  the  master  sailed  out  of  port,  with- 
out the      out  paying  the  port  duties,  whereby  the  ship  was  forfeited;  it 
consent  of  was  held  to  be  barratry.'*  So  where  the  master,  under  general 
theowaer.  instructions  from  his  owners  to  make  the  best  purchases  with 
despatch,  went  into  an  enemy's  port,  and  traded  there,  on  ac- 
count of  which  illegal  traffic,  the  vessel  insured  was  seized  by 
a  king's  ship,  and  afterwards  condemned;  it  was  held  to  be 
barratry,  although  it  did  not  appear  that  the  master  would 
have  been  benefited  by  the  act,  or  that  he  thereby  int^ided 
any  thing  else  than  to  make  the  cheapest  and  speediest  pur- 
chases for  his  employers.^    Where  prisoners  of  war  rose  in  the 
ship  and  confined  all  the  crew  except  one,  who  was  .heard  on 
the  deck  in  conversation  with  them;  it  was  held,  to  be  evidence 
of  barratry  to  go  to  the  jury^ 

•  Vallijo  0.  Wheeler,  Cowp.  143. 

^  Soaree  v.  Thornton,  1  Moore,  373.     (5  Eng.  C.  L.  29.) 

•  Bonteflower  r.  Wilmer,  S.  N.  P.  953. 

'  Phyn  V.  Royal  Exchange  Assurance  Company,  7  T.  R.  505.  '*  A  mere  mistake 
hy  the  captain,  or  a  misapprehension  as  to  the  best  mode  of  acting  under  his  instruc- 
tions and  carrying  them  into  effect,  does  not  amount  to  barratry.*^  Per  Abbott,  C.  J., 
In  Bottomly  v,  BotII,  5  B.  &  C.  2V2.    (U  Eng.  C.  L.  204) 

•  Ross  V.  Hunter,  4  T.  R.  33. 

'  Roscow  o;  Corson,  8  Taunt,  684.  '  (4  Eng.  C.  L.  246.) 

i  Moss  9.  Byron,  6  T.  R.  379. 

k  Knight  V.  Cambridge,  1  Stra.  581,  cited  8  East,  135. 

t  Earle  «.  Rowcroft,  6  East,  IfM. 

i  Hacks  V.  Thornton,  Holt,  30.    (3  Eng,  C.  L.  13.) 
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We  have  seen  that  the  uoderwriteis  cannot  be  charged  with 
a  loss  through  barratry,  if  the  act  be  committed  with  the  con- 
sent of  the  owner  of  the  ship;  it  is  further  to  be  observed,  that 
if,  through  the  negligence  of  the  owner  of  a  ship  insured,  the 
mariners  barratrously  carry  smuggled  goods  on  board,  where- 
by the  ship  is  seized  as  forfeited,  the  underwriters  arc  not  lia- 
ble for  the  loss.*  An  allegation  of  loss  by  barratry  is  supported 
by  proof  that  it  had  happened  by  the  act  of  an  enemy  and  by 
barratry  jointly.* 

A  count  on  a  policy  of  insurance  laying  the  loss  by  capture, 
is  sustained  by  evidence  that  the  ship  was  captured  by  a  pri- 
vateer; although  this  happened  from  a  collusion  between  the 
master  of  the  ship  and  the  commander  of  the  privateer,  and  the 
^plaintiff  might  have  recovered  under  a  count  laying  the  loss  by 
the  barratry  of  the.master.® 


1165 


SECTION  IX. 


TOTAL  LOSS  AND  ABANDONMENT. 
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1, — Toial  lossy  within  the  meaning  of  the  policy,  is  either  Whatcon- 
actual  or  constructive:  an  actual  loss  is  where  the  goods  in-  stitutes  an 
sured  are,  before  they  arrive  at  their  place  of  destination,  either  J^* "Jg^ 
absolutely  annihilated  by  the  perils  insured  against,  or,  though 
subsbting  in  species,  so  circumstanced,  that  it  is  out  of  the 
power  of  the  insured  to  render  them  beneficially  available.  As  ^ 

where  hides  were  so  damciged  by  the  perils  of  the  sea  that  a 
process  of  fermentation  and  putrefaction  commenced,  whereby 
their  total  destruction,  before  their  arrival  at  the  port  of  desti- 
nation, became  inevitable,  but  before  the  destruction  was  con- 
summated* the  master  of  the  vessel  sold  them;  the  Court  of 
Exchequer  Chamber  held,  that  it  was  an  actual  total  loss.' 
^  If,"  said  Lord  Abinger,  C.  B.,  in  delivering  the  judgment  of 
the  court,  ^  goods  once  damaged  by  the  perils  of  the  sea,  and 
necessarily  landed  before  the  termination  of  the  voyage,  are 


*  Pipon  9.  Cope,  1  Camp.  434.  ^  Tonlmin  v.  Anderson,  1  Taunt  227. 

*  Arcangelo  o.  Thompson,  2  Camp.  620. 

'  Ronx  V.  Salvador,  3  Bing^.  N.  C.  281,  (32  Eng.  C.  L.)  (in  erroO  reversinff  the 
decision  of  the  Court  of  Common  Pleas,  S.  C.  1  Bing.  N.  C.  526,  (27  Eng.  C.  L. 
481,)  po</,  1167,  where  it  was  held  to  be  a  cofutructive  total  loss.  Dyson  o.  Rowcroft, 
3  B,  &  B.  474. 
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by  reason  of  that  damage  in  socii  a  atatei  thongh  the  akms  hm 
not  utterly  destroyed^  that  they  camiot  with  safety  be  reriiip- 

Ed  into  the  same  or  any  other  vessel;  if  it  be  certain  that  he- 
re the  termination  of  the  origuial  voyage  the  species  ifeself 
would  dimppear,  and  the  goods  assume  a  new  form,  losing  att 
their  original  cliaracte? ;  if,  though  imperishable,  they  are  in 
the  bands  of  strangers,  not  under  the  control  of  thN»  assured;  if 
*1166  by  *any  circumstance  over  which  he  has  na  control,  they  can 
never,  or  within  no  asmgnable  period  be  brought  to  their  origi- 
nal  destination;  in  any  of  these  cases  the  dieuiBslance  of  their 
existing  in  species  at  that  forced  termination  of  the  risk  is  of 
no  importance,  the  loss  is  in  its  nature  total  to  him  who  has  no 
means  of  recovering  the  goods,  whether  bis  inability  arises 
from  their  annihilation,  or  from  any  other  insuperable  obsta- 
cle.'^*  There  is  a  total  loss  of  the  ship,  if,  by  any  of  the  perils 
insured  against,  it  be  rendered  of  no  use  whatever,  though  it 
be  not  entirely  annihilated«''^(  1 ) 

Where,  by  means  within  the  reach  of  the  master,  a  diip  can 
be  treated  so  as  to  retain  the  character  of  a  ship,  he  cannot,  by 
selling  her,  even  bondjlde,  convert  the  average  into  a  total  loes^ 
for  the  underwriters  are  entitled  to  have  those  means  used  on 
their  account* 


2.  Ji  constructive  total  lose  is  where,  by  one  of  the 
insured  against,  as  by  a  capture,  or  embargo,  or  by  the  vessel 
being  deserted  by  the  crew  on  account  of  its  perilous  state,  the 
voyage  is  frustrate,  though  there  is  a  chance  of  the  recovery 
of  the  goods;  or  where  the  goods,  though  existing  in  qiecies, 
are  so  deteriorated  as  not  to  be  worth  the  expense  of  bringing 
them  to  their  destination;  in  all  such  cases  the  insured  may 
entide  himself  to  recover  as  for  a  total  loss,  by  giving  notice  ot 
abandonment  to  the  insurer.  The  fair  infer«3ce  from  the  an* 
thorities  is  that,  where  it  is  out  of  the  power  of  die  insured  or 
of  the  underwriter  to  procure  die  arrival  of  the  subject  matter 
insured,  in  species,  at  its  place  of  destination,  there  is  an  actual 
total  loss;  but  it  cannot  be  eonsidered  an  actual  total  loss 
whilst  there  is  a  ^j^es  rccup^andiy  or  possibility,  however 


ff  Per  Lord  Abinger,  C.  B.,  3  Bity.  N.  G.  879.    (S8  Eng.  C.  L.) 
^  Per  Lord  EUenboroagliy  C.  J.,  in  Cologsn  «•  London  Ajasuruce  Compsnj,  5  M. 
&  8.  455. 
•  Gardiner  «•  Salvador,  1  M.  It  Rob.  116. 


(1)  (Wbeie  A  veMBl  b  rank  in  the  Ma,  it  afibfde  •traag  prMtfaeit  erideiice  of  total  low, 
beeaoM  it  woold  in  genertl  predode  all  hope  of  recovering  ner.  Bat  rabmenion,  like  strand- 
inr  or  other  aerioos  diaaiter,  ia  to  be  taken  in  oonneetksn  with  other  cinniinitanoea  in  deter- 
nmung  whether  the  loiia  ii  or  ia  not  total.  Theae  oireumatanoea,  amongat  othera,  are,  the 
depth  of  the  water,  the  diatanee  ftom  abore,  the  condition  of  the  bottom,  whether  aoft  or 
rooky,  the  rooghaeaa  or  amoothoeaa  of  tlie  aea,  the  aeiaon  of  the  year,  and  whether  the  reeane 
of  relief  are  at  hand.  The  ultimate  qncatjon  ia,  can  ahe  be  raiaed  and  repaired  at  a  raaaon- 
aUe  ezpenae  of  time  and  money;  aa  in  caee  of  atranding  the  qneatioQ  ia,  can  ahe  be  got  ofF 
and  repaired  at  a  reaaonable  expenae.  Per  8haw,  C.  X,  in  8nM  t.  Tfte  U.  &  Jm.  Co.,  11 
Pick.  94.) 


BE.]  TOTAL  L088*Am»  ABAlCDOiraailT.  IIW 

Biote^  of  die  ilUxig  inaand  arriruig  in  its  fonn  and  species  at 
its  de8liDatioiL(l) 


B^-^Naiure  and  epera/ian  qfabandanmeniJ]    The 
lioQ  between  an  actual  and  constmcdve  total  loss  is,  that  in  tiie 
*ibnner  case  the  insorsd  is  entitled  to  recover  from  the  under-*    *1167 
irriler  the  whole  sum  insured  withont  abandoning;  whereas, 
m  the  latter  case,  he  is  not  entitled  to  recover  as  for  a  total 
loss,  unless  he  abandons;  i.  «.  yield  up  to  the  insurer,  within  a 
xeasonable  time  after  he  has  received  intelligence  of  the  acci- 
dent, all  his  right  to  the  recoverf  of  the  property  insured,  so 
that  the  underwriter  may  be  entitled  to  the  benefit  of  what  may 
still  be  of  any  value.    ^  It  has  prevaOed  as  a  general  rule,'^  Wheo  tn 
said  Tindal,  C.  J.,  "  and  that  from  so  early  a  time  that  it  is  abtndon- 
diffieult  to  &id  a  case  in  the  books  in  which  it  is  not  taken  as  °!?|,!!? 
an  admftted  principle,  that  ii^  order  to  recover  for  a  constructive  J^^^JuJ 
total  loss  the  assured  must  first  abandon."*    It  is  an  established  the  iarar- 
and  fiuniUar  rule  of  insurance  law,  that  where  ttie  thing  in-  ed  to  re- 
snred  subrists  in  species,  and  there  is  a  chance  of  its  recovery,  e<yv^f<v 
in  order  to  make  it  a  total  loss  there  must  be  an  abandonment^  Iomw 
On  the  other  hand,  Mr.  Justice  Bayley  says,  <<  I  take  the  legal 
principle  to  be  this;  if  by  means  of  any  of  the  perils  insured 
against,  the  ship  ceases  to  retain  that  character  and  becomes  a 
iweck,  that  is  a  total  loss,  and  the  master  may  sell  her,  and 
the  assured  may  recov^  for  a  total  loss  without  giving  any 
notice  of  abandonment."*    <<  Cambridge  v.  Anderton,  is  an 
express  dedsion,  that  when  the  subject  matter  insured  has  by 
a  peril  of  the  sea  lost  its  form  and  species,  where  a  ship,  for 
example  has  become  a  wreck,  or  a  mere  congeries  of  jilanks, 
and  has  been  band  fide  sold  in  that  state  for  a  sum  of  money, 
the  assnred  may  recover  a  total  loss  without  abandonment; 
and  when  such  a  sale  is  justified  by  necessity,  the  nett  proceeds 
becomes  money  had  and  received  to  the  use  of  the  underwri- 
ter upon  payment  bv  him  of  the  total  loss."^ 

It  is  observable,  tnat  abandonment  is  only  necessary  to  ren- 
der a  constructive  loss  an  actual  total  loss;  and  that  it  is  not 
incumbent  on  the  insured  to  abandon  in  such  a  case;  he  may 

*  Per  Tindal,  C.  J.,  in  Roux  «•  Salvador,  1  Hodges,  53.  1  Bing.  N.  C.  6S6.  (37 
Eiiff.  C.  L.  481.) 

M^er  Lord  Ellenboroogh,  C.  J.,  in  Tono  «.  Edwards,  13  East,  491. 

c  Per  Bayley,  J.,  in  Cambridge  v.  Anderton,  3  B.  Ic  C.  693,  (9  Eng.  C.  L.  334,) 
who  cites  Kead  «.  Bonham,  3  B.  &  B.  147,  (7  Eng.  C.  L.  384,)  as  an  anthoriiy  for 
this  position.    And  see  MoUett «.  Shedden,  13  East,  304,  to  the  same  eSooL 

*  Per  Lord  Abinger,  0.  B.,  in  Roux  ••  Salvador,  3  Bing.  N.  C.  383.  (33  Bug.  C. 
L.) 

(1)  (la  genaral  whors  the  injary  is  more  than  one-half  the  Talae,  it  b  a  teehoiea]  or  eoo- 
stmctife  toUl  loss.  3  JohaMm*s  bigest,  380.  The  P^ffm  JIm.  Oe.  ▼.  Sbelii^eftf,  5  Peters, 
S04.  AnosU  ▼.  TU  U.  S,  hm.  €3^  11  Pick.  94  Brffmi€  w.  Commmwmkk  #m.  Ci^  13  Pick. 
543.  Winm  t.  CdmMmn  Mm,  Os.,  13  Pick.  879.  Cmtktt  r.  PmeyU  iiM^  C^  1  Wend.  561. 
Ditkff  V.  iiswHseit  /m.  Ob.,  3  Wend.  658.  ^WMricea  /se.  €•,  ▼.  C^iiCrr,  4  Wend.  45.  Pe- 
MmtUt.The  l>Momd  /at.  Ce.,  15  Wend.  453.    MM  r.  TU  J\mMm  Mm.  Co^  9  Piek.  466.) 
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*run  the  chaooe  of  any  advantage  that  may  result  to  him  be- 
yond the  value  insured,  but  he  must  also  abide  the  ride  of  the 
arrival  of  the  thing  insured  in  such  a  state  as  to  entitle  him  to 
no  more  than  a  partial  loss.  If  in  the  event  the  loss  beec»nes 
absolute,  the  underwriter  is  liable  for  a  total  loss.  Where  there 
is  an  abandonment,  the  risk  is  thrown  on  the  underwriters. 
Where  there  is  no  abandonment,  the  party  takes  his  chance  of 
recovering  according  to  his  actual  loss.*(l)  A  few  instances 
will  illastrate  the  positions  here  laid  down. 

Where  a  ship  was  so  much  damaged  by  the  perils  of  the  sea, 
that  in  order  to  render  her  seaworthy  it  would  cost  more  to 
repair  her  than  she  would  be  afterwards  worth,  and  the  cap- 
tain sold  her  to  a  purchaser  who  partially  repaired  her,  and 
sent  her  upon  a  voyage,  which  she  never  completed  in  conse- 
quence of  her  infirmity;  held,  that  the  assured  were  entitled 
to  recover  as  for  a  total  loss  without  giving  notice  of  aban«> 
donment^ 

Where  a  ship  loaded  with  saltpetre  was  seized  at  the  Cape 
of  Good  Hope  on  her  voyage  to  America,  and  the  cargo  con- 
demned, unshipped,  and  sold  by  order  of  the  Court  of  Admiralty 
there,  whose  sentence  was  afterwards  reversed  on  appeal  here, 
and  the  property  ordered  to  be  restored,  or  its  value  paid  to 
the  owner,  though  upon  payment  of  the  captor's  costs;  the 
court  held,  that  the  assured  might  recover  as  for  a  total  loss, 
without  notice  of  abandonment ;  the  thing  insitredheing  wholly 

•  16  East,  16.  3  Bing.  N.  C.  287.  (32  Eng.  C.  L.)  Davey  r.  Milford,  15  East, 
559.  >  o  * 

k  Cambridge  «.  Anderton,  S  B.  &  C.  69K  (9  Eng.  C.  L.  884.)  4  D.  &  R.  SOS. 
Roox  «•  Sali^or,  mnte^  1165. 

(1)  (No  particular  form  of  abandonment  is  necessary,  nor  is  it  indispensable  tbat  it  should 
be  in  writing.  Bat  in  whatever  form  it  is  made,  it  ought  to  be  explicit,  and  not  left  open  as 
matter  of  inference  from  some  equivocal  apts.  The  assured  must  jrield  up  to  the  underwriter 
all  his  right,  title,  and  interest  in  the  subject  msared;  for  the  abandonment,  when  properly 
made,  operates  as  a  transfer  of  the  property  to  the  underwriters,  and  gives  him  a  title  to  it, 
or  what  remains  of  it,  as  far  as  it  was  covered  by  the  pdiny.  Tk€  Patap9C9  Int.  Co.  v. 
SomikgtUit,  5  Peters.  604. 

The  insured  is  not  compelled  in  any  case  to  abandon.  He  has  an  election  which  resta  in 
his  discretion;  but  no  right  to  claim  for  a  constructive  or  technical  total  loss  vc^ta,  until  8uch 
election  is  made.  An  election  to  abandon  cannot  be  made  ontil  receipt  of  advice  of  the  loss. 
Intelligence  of  the  loss  derived  from  a  newspaper  is  sufficient;  but  the  information  roust  be 
of  such  facts  and  circumstances  as  would,  if  existing  in  point  of  fact,  sustain  the  abandon, 
ment.  A  mere  apprehension  that  a  total  loss  may  have  occurred,  does  not  authorise  the 
offer.  The  mere  stranding  of  a  vessel  does  not,  of  itself,  form  a  substantive  ground  of  aban- 
donment. It  depends  on  the  circumstances.  BotUy  v.  TTte  Chesapeake  Ina.  Ca^  3  GiU  Sl 
Johns.  450. 

The  assnrcd  cannot  abandon  on  the  ground  of  imminent  danger  of  a  total  loss.  As  if  a 
ship,  having  sustained  damages,  is  abandoned  while  on  her  way  to  a  port  to  repair,  the  aban- 
donment will  have  no  effect  in  case  she  arrives  and  the  repairs  cost  less  than  fifly  per  cent 
on  her  valne.    Hall  v.  The  Franklin  int.  Co.,  9  Pick.  466. 

The  right  to  recover  of  the  assurer  for  a  total  loss  is  oomplete,  if  the  loss  which  is  the  basis 
of  an  abandonment,  continues  at  the  time  of  abandonment  MaryUnd  and  Phmrns  /as.  Cos. 
V.  BaihatU^  5  Gill  dt  Johns.  160.  An  abandonment  can  only  operate  upon  the  property  or 
thing  saved  at  the  time  a  loss  occurs;  not  upon  that  which  is  safe  and  no  longer  exposed  to 
the  perils  insured  against.  An  abandoament  accordingly  has  no  operation  on  fivight  earned. 
PaUp9C9  /jif.  Co.  ▼.  Btscoc,  7  GiU  d&  Johns.  305.) 
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lost  to  (lie  owner  by  the  imriiipping  and  sale  of  the'  commo- 
dity at  the  Cape,  under  the  order  of  the  court  thwe.*  So, 
where  a  iriup  was  so  shattered  in  a  storm,  that  it  was  found, 
on  survey,  that  the  expenses  of  repairing  her  would  &t  exceed 
her  original  value,  and  the  captain  sold  her  bond  fidt4ox  the 
benefit  of  all  concerned;  and  the  purchaser  shortly  afterwards 
broke  her  up;  it  was  held,  to  be  a  total  loss  without  notice  of 
abandonment^ 

*An  abandonment  will  not  have  the  efiect  of  converting  a    *1169 
partial  loss  into  a  total  loss;  but  if  there  be  a  total  loss  by  one  Accepts 
of  the  perils  insured  against,  an  abandonment  will  entitle  the^^^^ 
insured  to  recover  as  for  a  total  loss,  though  the  property  be  ^J^J^ 
afterwards  restored,  if  the  insurer  accede  to  the  abandonment 
But  if  the  insurer  does  no  act  which  implies  ah  acceptance  of 
the  abandonment,  and  there  be  a  restoration  of  the  goods  be- 
fore  the  action  be  brought,  the  insured  can  only  recover  for  the 
actual  loss.* 

If  a  ship  be  captured,  and  the  insured  abandons  before  he 
has  reason  to  believe  that  events  have  changed  the  nature  of 
the  loss,  he  can  recover  as  for  a  total  loss,  though  there  be  a 
subsequent  restitution  of  the  goods,  if  it  be  attended  with  such 
circumstances  as  to  frustrate  the  voyage,  or  to  render  the  pro- 
secution of  .it  a  matter  of  doubtful  policy.^  Where  a  vessel 
was  placed  in  so  much  danger  by  the  penis  of  the  sea  that  the 
crew  deserted  her  in  order  to  save  their  lives,  and  the  owner 
of  the  goods  insured  thereupon  gave  notice  of  abandonment;  a 
few  days  afterwards  some  fishermen  found  the  vessel,  towed 
her  into  port,  and  repaired  her;  but  the  goods  were  so  da- 
maged that  they  were  not  worth  the  expense  of  forwarding 
them-  to  the  place  of  their  destination;  it  was  held,  that  the 
insured  was  entitled  to  recover  as  for  a  total  loss.*  So,  if  the 
ship  be  prevented  from  proceeding,  and  no  other  ship  can  be 
found  to  carry  the  cargo  to  the  port  of  destination,  whereby 
the  voyage  is  entirely  lost,  the  insured  may  abandon.' 

■  —■  ■■  -    -— — *-     —  -     —  -  --- — 

*  Muliett  V.  Shedden,  13  East,  304,  and  see  Goldsmid  «.  Gillies,  4  Tauit.  803. 
Bondrett  v.  Hentigff,  Holt,  149;    (3  Eng.  C.  L.  57.) 

^  Robertoon  v.  Clark,  8  Moore,  623.  1  Bing.  445.  (8  Eng.  C.  L.  373.)  Green  «. 
The  Royal  Exchange  Assaranoe  Company,  6  Tannt.  68.    (1  Bn&r.  C.  L.  309.) 

«  Brothenton  v.  Barber,  5  M.  &  S.  4d5,  /h»/,  1170.  M'Carthey  «.  Abel,  5  East, 
388.  Hamilton  v.  Mendez,  S  Burr.  1198.  Bainbridge  «.  Nelson,  10  East.  3S9; 
Where  there  was  a  loss  by  capture,  intelligence  of  which  was  receivM,  and  an  aban* 
donment  made,  and  a  recapture  took  place  before  the  notice  of  abandonment  was 

giren,  but  there  was  no  intelligence  received  of  such  recapture  until  after  some  steps 
ad  been  taken  by  the  underwriters;  held,  to  amount  to  an  acceptance  of  the  abandon- 
ment by  them.    Smith  o.  Robertson,  2  Dow.  474. 

^  MUver  0.  Henderson,  4  M.  &  S.  576.  Cologan  v.  London  Assurance  Company, 
5  M .  &  S.  447.  Falkner  v.  Ritchie,  2  M.  &  S.  890.  Barker  «.  Blakes,  9  East,  283. 
Goes  «.  WilUams,  2  Burr.  683.  Hudson  o.  Hariison,  3  B.  &  B.  97.  (7  Eng.  C.  L. 
364.)    6  Moore,  298. 

•  Parry  v.  Aberdeen,  9  B.  &  C.  41 1.  (17  Eng.  C.  L.  408.)  Holdsworth  v.  Wyse, 
7  B.  &  C.  794.    (14  Eng.  C.  L.  129.) 

'  Manning  v,  Newniiam,  Park.  260.  Anderaon  v.  Royal  Ezcbange  Assaranoe  Com- 
pany, 7  East,  42* 
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•Tlia  btnUiy  rfthe  iMUmt  k  a  gnwrnd  of  riiMiuumBirt  ag 
fcr  a  Mai  Umb,  thaugh  ttn  goods  v&amitiy  feaeh  their  dosli- 
oatkm  dmragh  the  agoie^  OT  fltvangaiv  to  the  aann^ 
NodM  of      Notice  of  abandomnenC  is  neceanury  Aoagh  the  ship  audi 
•^■Bd^^  caifo  be  sold  aad  eooverled  into  money  befeie  notioe  of  the 
^^^'^^      loes  had  been  reoetTed.^    But  where,  on  an  hwnranee  on  ahip 
fiom  Rio  de  Janetiola  lirerpooly  she  was  csaplnred,  and  after- 
wards  reeaptored;  but  in  the  internal,  the  assored  haTing  vs- 
eetFed  imeUigenoe  of  the  eaptme,  gare  notioe  of  abandonment; 
and  after  the  recapture  the  ship  arrriTed  at  liTerpool,  havm^ 
sustained  a  partial  damsge;  held,  in  an  action  brought  to  re- 
cover a  total  kMs,  that  the  assured  could  otdyTSoorer  as  fi»r  a 
partial  loss;  for  the  abandonmont  did  not  prednde  the  insured 
fiom  resmmng  all  his  rights  ife  tnligtv  in  the  riiipy  as  As  goods 
were  restorsd  before  action  brought* 

neio-         4. — fFAen  abandonment  will  not  avail.']  The  insured  can 

sued  esa  not  fay  abandonment  convert  a  partial  loss  mto  a  total  loss,  he 

*^*^^    can  only  abendon  in  case  of  a  total  loss;  if  rither  the  ship  or 

auwofs   the  Toyage  be  loat,  tltfit  is  a  total  loss.^    Where  the  jury  found 

total  loss,  dittt  the  damage  did  not  exceed  48/.  per  eeni.f  it  was  faiekl  not 

*1171    *to  be  such  a  loss  as  entitled  the  insured  to  abandon.*    So,  it 

has  been  held,  that  the  mere  retardation  of  the  voyage,  the 

goods  insured  not  being  of  a  perishable  nature  or  materialiy 

injured,  was  not  a  subject  of  abandonment^ 

The  desertion  of  a  crew  does  not  of  itself  constitute  a  total 
loss,  nor  can  the  insured  abandon  so  as  to  makeit  a  total  loss, 
unless  he  has  exerted  himself  to  the  utmost  in  his  power  to 
prevent  the  necessity  of  k.  Therefete,  where  a  ship  reeeived 
considerable  damage  from  tempestuous  weather,  and  the  crew, 
completely  exhausted,  deserted  the  ship  on  the  h^  seas  for  the 

»  Dixon  ••  Reid,  1  D.  de  R.  207.    S.  C.  5  B.  dc  A.  597.    (7  Eng.  C.  L.  SOI.) 
^  HodffBon  V.  Blakiston,  Park.  173. 

*  Bro£entoii  «.  Baiber,  5  M.  dc  S.  418.  See  Underwood  «.  Robertson.  4  Camp. 
19S*  Aa  iataranoe  was  effected  on  gooda  on  bond  a  ahip  consigned  to  Bneooa  Ayrea. 
The  ahip,  with  the  cargfo,  was  captwed  by  the  Braailian  fOfeniment«  aad  condeauied 
Ibf  an  attempted  breach  of  blockade.  Notice  of  the  ei^nre  waa  given  by  the  tnaared 
to  the  onderwritera,  and  an  offer  waa  made  by  the  inanied  to  abandon.  The  nnder- 
wiitera  declined  the  offer  of  abandonment;  and,  after  some  negotiation,  it  waa  arran^ 
that,  on  payment  bT  the  underwriters  of  35/.  per  cent,  on  the  aam  inanied,  the  pohcy 
should  be  delivefed  up  to  be  canoelied.  The  per  eentage  waa  accoidis^y  paid,  and 
the  polic3r  eanoellad.  Some  yeara  afterwaids,  m  piirshuice  of  a  conTeation  betweca 
Great  Britain  and  the  Braiiltan  government,  the  goods  were  ordered  by  the  latter 
gOTsmment  to  be  restored  to  the  owners,  and  comoenaation  to  be  made.  A  claim  waa 
made  bv  the  underwriters  to  the  whole  or  a  part  or  the  aum  awarded  for  eompenaation; 
but  held,  ^at  the  underwritera  having  declined  the  offer  of  abandonment,  the  payment 
of  the  36/.  per  cent,  waa  a  compromise  of  their  liability  under  the  policy,  and  that 
they  were  not  enticed  to  any  portion  of  the  aum  awarded  for  eompenaation.  Bpooka 
e.  MacDonnell,  1  Y.  &  Col.  503, 

*  Per  Buller,  J.,  in  Caielet  a.  St.  Barbe,  1  T.  R.  191. 
•Id. 

'  Hunt  o.  The  Royal  Exohaage  Assuranoa  Company,  8  M.  d&  S.  47.  Aadsnen  «. 
Wallia,  9  M.  dt  S.  240.    Parsons  v.  Seott,  9  Taunt,  363. 
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mente  pms^vatfoti  of  dmif  li^es,  and  Ibe  abm  ym^  Ihto  taken 
poBoegaiott  of  by  a  fresh  crew^  who  atiooeeded  in  condootiiKg 
her  safely  into  port;  held,  that  the  ship  haTiiig  been  sold  imder 
tiie  decree  of  the  AdrnkaUy  Couit  to  pay  ihe  salvage,  and  it 
not  appearing  that  theassiued  had  taken  any  meaiie  to  preyent 
such  sale,  that  they  had  no  right  to  abandon,  and  there  was  no 
more  than  a  paztial  Kmb,  for  there  was  not  a  total  loss  before  the 
sale,  and  the  msured  did  not  exert  themselves  to  prevent  it* 
Where  freight  was  insured  front  •&  to  Bry  the  ship  sailed^  bul 
was  obliged  to  put  back  from  stress  of  weather,  when  she  was 
found  to  be  incapable  of  complete  repair,  and  the  cargo  was 
accordingly  unloaded,  and  the  ship  sold.  In  an  action  mi  the 
policy  for  a  total  loss;  held,  1st,  that  there  was  no  necessity 
for  an  abandonment  of  the  freight;  and,  ddly^  that  the  insured 
was  bound  to  use  all  reasonable  endeavors  to  repair  the  sl^, 
so  as  to  have  carried  the  cargo,  or  part  of  it,  which  would  have 
operated  as  a  salvage.^ 

Where  the  ship  was  wrecked,  but  the  goods  were  brought  on  . 
shore,  though  in  a  very  damaged  state,  so  that  they  became 
unprofitable  to  the  assured;  held,  that  the  underwriters  on  the 
goods,  who  w&te  freed  by  the  policy  from  the  particular  ave- 
rage,  could  not  be  made  liable  m  for  a  total  loss  by  a  notice  of 
^abandonment*  An  abandonment  offered  to  be  made  by  the  *U7il 
assured  to  the  underwriter,  upon  iutelligence  brought  of  the 
capture  of  the  goods  insured,  which  the  underwriter  refused  to 
accept,  was  hekl  not  to  entitle  the  assured  to  recover  as  ibr  a 
total  loss,  where  before  action  brought  the  goods  were  recap- 
tured and  arrived  at  the  place  of  domination,  by  which  a  par- 
tial loss  only  was  sustained;  for  the  assured  can  only  recover 
an  indemnity  for  sudi  loss  as  he  has  sustained  at  the  time  of 
action  brought*^ 

If,  in  a  case  of  insurance  upon  goods  consigned  to  a  particu- 
lar port,  on  the  arrival  of  the  ship  there,  it  is  found  to  be  in  the 
hands  of  an  enemy;  that  circnmstance  does  not  warrant  the 
assured  to  abandon.^ 

5. — Natiet  qf  abandonment,']    In  order  that  an  abandon-*  when  no* 
ment  mav  be  operative,  notice  thereof  must  be  given  within  a  tice  of 
reasonable  time/  Notice  given  five  days  after  &e  insured  had  abandon* 
received  intelligence  of  the  loss,  was  held  to  be  too  latc^f    So,  ^^^  «^ 
where  a  blockade  of  Havre  (the  harbor  in  which  the  ship  lay)  ^^^^ 
was  announced  in  diis  country  on  the  6th  of  September,  and 
notice  of  abandonment  was  given  on  the  14ih  of  October;  it 


'  Thomltj  «.  Hebson,  S  B.  &  A.  518. 

^  Gnen  «•  Royil  Exehange  Assortiioe  Cosftpsiiy,  I  Maish.  447.    6  Tuiat.  68»    (1 
Eoff.  C.  L.  309.) 
*  Tbompson  v.  RoTsl  Exchange  Assnranoe  Comptny,  16  East,  914. 
'  Patterson  «.  Ritchie,  4  M.  &  S.  393.  •  Lubbock  «.  Roweroft,  6  Esp.  60« 

'  Allwood  «.  HenekaU,  Park.  S80.    Mitofa^  a.  Edie,  1  T.  R.  606. 
>  Hunt  a.  Royal  Inauraiioe  Company,  6  M.  6&  S*  47. 
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was  held  to  be  out  of  time.*  So,  where  die  vessel  arrived  at 
the  port  of  Kiosale  on  the  24th  of  November;  on  the  14th  of 
December  a  second  survey  was  had,  when  it  was  fonnd  that 
the  expenses  of  the  repairs  would  exceed  the  value  of  the  ship; 
held,  that  notice  of  abandonment  to  the  insurers  in  London  on 
the  6th  of  January,  was  too  late> 

But  where  the  captain  of  a  vessel,  which  had  been  damaged 
by  stormy  weather,  arrived  in  London  on  the  25lh  of  April, 
where  his  owners  resided;  and  the  latter  received  the  ship's 
papers  on  the  3d  of  May  following,  and  the  broker  who  effected 
*1173  *^^^  policy  gave  verbal  notice  of  abandonment  to  the  under- 
writers on  the  5th;  held,  that  such  notice  was  given  in  due 
time.* 

6. — Effect  of  abandonmentJ]  After  an  abandonment  has 
been  made  and  the  insurer  has  acceded  to  it,  both  parties  are 
bound  by  it;  the  underwriters  from  that  time  stand  in  the  place 
of  the  owner  in  respect  of  the  goods.^  Underwriters  who  in- 
tend to  resist  an  abandonment  should  do  so  within  a  reasona- 
ble time;  an  acquiescence  for  two  months  without  rejecting 
the  notice,  has  been  held  to  amount  to  aa  acceptance  of  the 
abandonment.*'  An  abandonment  to  the  underwriters  on  a 
ship,  transfers  freight  earned  subsequently  to  such  abandon- 
ment, as  incident  to  the  ship:  therefore,  where  there  had  been 
two  separate  insurances  on  a  general  seeking  ship,  the  one  on 
the  ship,  the  other  on  freight,  and  the  ship  and  freight  were 
abandoned  to  the  respective  underwriters,  each  of  whom  paid 
a  total  loss;  and  the  vessel  was  captured  and  recaptured,  and 
ultimately  performed  her  voyage,  and  earned  freight;  held,  that 
the  underwriters  on  the  ship,  under  the  abandonment  of  the 
ship  to  them,  were  entitled  to  such  freight.*^ 

• 

*  Barker  «.  Blakes,  9  East,  293.  See  Kelly  v.  Wahon,  8  Camp.  155.  Andeison 
V.  Royal  Exchange  Assurance  Company,  7  East,  38. 

^  Aldridge  v.  Bell,  1  Stark.  498.     (2  Eng.  C.  L.  484.) 

*  Read  v.  Bonham,  6  Moore,  397.  3  B.  &  B.  147.  (7  Eng.  C.  L.  384.)  Sec 
Gemon  v.  Royal  Exchange  Aasaranoe  Company,  6  Taunt.  383.  (1  Eng.  C.  L.  418.) 
9  Marsh.  88. 

^  Smith  V.  Robertson,  2  Dow.  474.    Baiabridge  v.  Nelson,  10  East,  328. 

*  Hudson  V,  Harrison,  3  B.  &  B.  97.     (7  Eng.  C.  L.  364.)    6  Moore,  288. 
'Davidson  o.  Case,  (in  Error,)  5  Moore,  116.    8  Price,  542.    2  B.  &  B.  379.     (6 

Enjr.  C.  L.  162.)    5  M.  &  S.  79.    See  Barclay  v.  Sterling,  5  M.  &  S.  6.    Thompson 
V.  Rowcroft,  4  East,  34. 
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SECTION  X. 

STRANDING. 

A  STRANOiNO  takes  place  when  the  ship,  being  driven  by  the  Whatcon- 
wind  or  sea,  and  taking  the  ground,  remains  stationary  for  some  stitates  a 
time;  but  the  occurrence  must  be  the  result  of  some  accidental  •*'*"^^*"ir* 
circumstance,  not  necessarily  incident  to  the  ordinary  course  of 
navigation.  <^  The  general  principle  to  be  collected  from  the 
authorities,  is,  that  where  a  vessel  takes  the  ground  in  the  or- 
dinary and  usual  course  6f  navigation  and  management  ^in  a  *1174 
tide  river  and  harbour,  upon  the  ebbing  of  the  tide,  or  from 
natural  drifting  of  water,  so  that  she  may  float  again  upon  the 
flow  of  the  tide,  or  increase  of  the  water,  such  an  event  shall 
not  be  considered  a  stranding  within  the  sense  in  the  memo* 
randum.  But  where  the  ground  is  taken  under  any  extraor*^ 
diuary  circumstances  of  time  or  place,  by  reason  of  some 
unusual  or  accidental  occurrence,  such  an  event  shall  be  con- 
sidered a  stranding.''*  "  Where,"  said  Taiuiton,  J.,  "  the  event 
happens  in  the  ordinary  course  of  navigation,  from  the  regular 
flux  and  reflux  of  the  tide,  without  any  external  force  or  vio- 
lence, it  is  not  a  stranding;  but  where  it  arises  from  accident, 
and  out  of  the  common  course,  it  is."^  A  mere  instantaneous 
stopping,  as  striking  upon  a  rock,  and  remaining  there  for  a 
minute  and  a  half,  does  not  constitute  a  stranding/  But  if  a 
ship  strike  upon  a  rock  and  remain  there  twelve  or  fifteen  mi- 
nutes, it  is  a  stranding  within  the  meaning  of  the  policy*^ 

Running  on  some  piles  four  feet  under  water,  erected  in  a 
river  about  nine  feet  from  shore,  for  the  purpose  of  keeping 
up  the  banks,  and  lying  on  such  piles  till  they  were  cut  away, 
was  held  to  be  a  stranding.*^  So  where  on  the  voyage  the  ship 
was  driven  by  stress  of  weather  into  a  harbour,  at  the  mouth 
of  which  she  struck  upon  an  anchor,  and  was  in  danger  of 
sinking;  to  prevent  which,  she  was  warped  higher  up  in  the 
harbour,  where  she  took  the  ground,  and  remained  fast  half 
an  hour;  held,  that  the  ship  was  stranded  within  the  meaning 
of  the  policy/  So  where  a  ship  was  moored  alongside  a  quay, 
in  the  usual  place  for  ships  of  her  burthen,  and  it  became  ne- 
cessary, in  addition  to  the  usual  moorings,  to  fasten  her  by 
tackle  to  posts  on  the  shore,  to  prevent  her  from  falling  over 


*  Per  Lord  TeDterden,  C.  J.,  in  Wells  v.  Hopwood,  3  B.  &  Ad.  34.    (23  Enff.  C. 
L.  18.) 

^  Id.  23. 

*  M'Dougall  V.  Royal  Exchange  Company,  4  M.  &  S.  503.    4  Camp.  283. 

*  Baker  v.  Towry,  1  Stark.  436.     (2  Eng.  C.  L.  460.) 

*  DodsoQ  V.  London  Aasaiance  Company,  Park,  77.    Kenyon,  nam,  Bolton  v.  Dob- 
son.  Marah.  231. 

'  Barrow  v.  Bell,  7  D.  &  R.  244.    4  B.  &  0.  736.    (10  Eng.  C.  L.  451.) 
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when  the  tide  kft  her;  and  the  rope,  with  whieh  she  was  so 
fastened,  not  being  of  sufficient  strength,  broke,  and  the  ship 
fell  over  on  her  side,  and  was  thereby  stove  in  imd  greatly  in- 
jured; held,  that  this  was  a  stranding  within  the  meaning  of 

*1175  that  word  in  *the  policy,  and  that  the  underwriters  were  liable 
for  a  partial  loss,  although  the  stranding  might  haTe  been  oc^ 
casioned  remotely  by  the  negligenoe  of  the  ciew,  in  not  pro- 
viding a  rope  of  sufficient  strei^th  to  &sten  the  vessel  to  the 
shore.' 

Where  a  vessel  arrived  in  a  tide  harbor,  and  proceeded  to 
discharge  her  cargo  at  the  side  of  the  quay,  which  could  be 
done  at  high  water  only,  and  could  not  be  completed  in  one 
tide;  at  the  first  low  tide  she  groonded  on  the  mud,  on  a  sub- 
sequent ebb,  the  rope,  by  which  her  head  was  moored  to  the 
opposite  side,  stretched,  and  the  wind  blowing  from  the  east  at 
the  same  time,  she  did  not  ground  on  the  mud,  which  it  was  in- 
tended she  should  do,  but  her  fi>repart  got  on  a  bank  of  stones 
and  sand  near  to  the  quay,  where  she  was  stranded,  and  some 
damage  done  to  the  cai^,  but  none  to  the  vessel;  held.  Park, 
J«,  dunniieniej  to  be  a  stranding.^  But  where  upon  the  ebb- 
ing of  the  tide  in  a  tide  harbou,  the  vessel  took  the  ground  in 
the  place  where  it  was  intended  die  should,  and  in  so  doing 
struck  against  some  hard  substance,  by  which  two  holes  were 
made  in  her  bottom,  and  the  cargo  damaged;  held,  not  to  be  a 
stranding/ 

We  have  seen  that^mder  the  common  memorandum  the  un- 
derwriter is  liable  for  partial  losses  if  the  shjip  be  stnuided, 
whether  it  arises  from  tlM3  stranding,  or  any  other  peril  insured 
against*^  To  render  the  underwriters  liable  for  a  loss  by 
stranding,  it  must  take  place  after  the  adventure  has  oom- 
menoed  and  before  it  has  terminated.  Therefiire,  where  hides 
were  insured,  ^  free  from  particular  average  mdess  the  ship  be 
stranded,"  and  in  the  course  of  a  voyage  the  hides  were  so 
much  damaged  by  the  salt  water  that  tbev  were  necessarily 
sold,  after  which  the  ship  proceeded  on  her  voyage  home> 
wards,  and  was  stranded;  it  was  held,  that  the  rights  of  the 
'  parties  were  fixed  and  determined  at  the  time  of  the  sale,  and 

•1176    that  the  subsequent  stmnding  *could  not  affect  the  nature  of 
the  loss,  for  the  policy  was  at  an  end  before  the  stranding  took 
place.* 
Where  the  policy  was  upon  goods,  ^  including  risk  of  en& 


>  Bbhop  9,  Pentluid,  7  B.  ft  C.  317.  (U  Eng.  C.  L.  33.)  1  M.  &  R.  49.  Sm 
lUynar  «.  Godmond,  6  B.  &  A.  335.  (7  Eog.  C.  L.  76.)  CtmOMn  «.  Sydebottom, 
4  M.  &  S.  77.  Hearn  «.  Edmonds,  1  B.  &  B.  388.  (5  Eng.  C.  L.  139.)  4  Moore, 
16. 

k  Wells  «.  Hopwood,  3  B.  ft  Ad.  30.    (83  Eng.  C.  L.  18.) 

*  Kingsford  «.  Marshal,  8  Bing.  468.    (31  Eng.  C.  L.  344.)    1  M.  ft  Seott,  657. 
'  A§iie^  1147.    See  Cantillon  v.  London  Assnranee  Company,  3  Bnnr.  1553. 

*  Roox  V.  Salvador,  1  Hodges,  50.  1  Bing.  N.  C.  536,  (37  Eng.  C.  L.  481,)  «tfi, 
1167. 
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to  and  from  the  ship/'  on  linseed  oil  cakes,  '<  free  of  particular 
average,  unless  general,  or  tfie  ship  was  stranded;^'  the  cakes 
were  put  on  board  a  lighter  to  be  landed  at  their  destination, 
and  the  lighter  stranded  and  sank,  whereby  a  particular  ave- 
iBge  loss  was  sustained;  held,  that  the  underwriters  were  not 
liable;  for  this  liability  for  a  particular  average  depended  upon 
the  9kip  being  stranded,  and  that  event  did  not  happen.^ 


SKCTION  XI. 

OEHERAL  AVERAOS.  ' 

Ws  have  seen  that  it  is  usual  to  attach  to  policies  a  memo- 
randum exempting  the  underwriters  from  liability  for  partial 
losses  on  certain  articles  therein  enumerated,  in  these  words, 
'^  warranted  free  from  average,  unless  general.^'^  Oenerai  YHaXew' 
averaf^  signifies  the  loss  or  damage  ^  which  is  sustained  by  a  stitutasa 
particular  pert  of  the  ship  or  cargo  for  the  preservation  of  the  ««»«™* 
rest,*'  towards  which  the  owners-^  the  ship,  freight,  and  goods,  *^'*'V* 
are  liable,  inter  »e,  to  contribute  in  proportion  to  their  respec- 
tive interests.  ^AU  loss  which  iirises  in  consequence  of  extra- 
ordinary sacrifices  made,  or  expenses  incurred,  for  the  preser- 
vation of  the  ship  and  cargo,  come  within  general  average^ 
and  must  be  home  proportionably  by  all  who  are  interested."* 
To  constitute  a  general  average,  the  whole  adventure  must  be 
put  in  jeopardy,  and  the  sacnfice  must  be  voluntary  and  ne- 
cessary for  its  preservation.  Where  a  ship  in  the  course  of 
her  voyage  was  run  foul  of  by  another  ship  and  damaged,  and 
the  captain  was  in  consequence  obliged  to  cut  away  part  of 
the  rigging,  and  to  return  to  port  to  repair  the  damage  and 
cutting  away,  without  which  the  ship  could  not  ^have  prose-  *iiTt 
cuted  her  voyage, or  safely  kept  the  sea;  hekl,  that  the  expenses 
of  repairs,  so  far  as  they  were  absolutely  necessary  to  enable 
the  ship  to  prosecute  the  voyage,  but  no  further,  and  of  un- 
loading th^  goods  for  the  purpose  of  making  the  repairs,  were 
a  general  average;  but  that  the  master's  expenses  during  the 
unloading,  repairing,  and  reloading  and  crim)>age,  to  replace 
deserters  during  the  repairs,  were  not  a  general  average,  as 
they  were  not  necessary  in  order  to  enable  the  diip  to  prose- 
cute the  voyage.  ^  It  is  immaterial,"  said  Lord  Ellenborongh, 
^  to  what  cause  the  damage  was  attributable,  if  the  effect  pro- 
duced was  to  incapacitate  the  ship,  without  endangering  the 


*  Hoffman  •.  Manhall,  1  HodfBS,  830.   S  Bisg.  N.  C.  SSS.   (99  Buff.  C.  L.  M7.) 
»8eeMle,lU6.  v     -^  / 

•  Per  Lawienee,  J.,  in  Biikley  v.  Pretgnvs,  1  Bast,  S98. 
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wMe  cooceniy  from  fiirther  prMocnting  her  voyage,  mdesB 
fihe  returned  to  port  and  removed  the  impediment;  as  far  as 
removing  the  incapacity  is  concerned ,  all  are  equally  benefitted 
by  it,  and  therefore  it  seems  reasonable  that  all  should  contri- 
bute towards  the  expenses  of  it;  but  the  amount  of  the  expen- 
ses of  repairing  to  be  plaoed  to  the  account  of  the  general 
contribution  must  be  stnctly  confined  to  the  necessity  of  the 
case/'*  Where  a  ship  was  captured,  and  the  captors,  on  oc- 
casion of  a  storm,  threw  overboard  part  of  the  ship's  stores, 
as  an  act  of  self-preservatioa;  this  was  held  to  be  a  general 
average,  which  the  shipowners  on  recapture  might  enforce 
against  the  shippers  of  the  goods.^(l) 
Partial  But  where  a  ship  being  unable  to  escape  from  a  privaleer, 

losses       resisted  Ihe  attack,  beat  off  the  privateer,  reached  her  port, 
which  do  and  delivered  hercaigo  in  safety;  held,  that  neither  the  ex- 
liBioont  to  P®'^^  ^^  repairing  the  ship  nor  of  curing  the  wounds  a(  the 
a  genenl  sailors,  nor  of  the  ammunition,  was  the  subject  of  general 
svwage*    average.*    So  wh^re  a  ship,  in  order  to  escape  from  a  pri- 
vateer, carried  an  unusual  press  of  sail,  and  succeeded  in  get- 
ting away,  but  sustained  damase  in>8o  doing;  this  was  held  to 
*li78    ^^  ^  particular  not  a  genersl  average/    So  the  wages  and 
provisions  of  the  crew  while  the  ship  remained  in  port,  whither 
she  was  compelled  io  go  for  the  safety  of  ship  and  cargo,  in 
order  to  repair  a  damage  occasioned  by  lankiest,  were  held  not 
to  be  the  subject  of  general  average;  nor  the  expenses  of  such 
repair;  nor  the  wages  and  provisions  of  the  crew  during  her 
detention  in  port,  to  which  she  returned,  and  was  detained  there 
on  account  of  adverse  winds  and  tempest;  nor  the  damage 
occasioned  to  the  ship  and  tackle,  by  standing  out  to  sea  with 
a  press  of  sail  in  tempestuous  weather,  which  press  of  sail  was 
necessary  for  that  purpose,  in  order  to  avQ«d  an  impending 
peril  of  being  driven  on  shore  and  landed.* 

So  where  a  ship  laden  with  com  was  seised  by  an  armed 
mob  of  rioters  in  a  time  of  scarcity,  who  took  part  of  the  com 
at  their  own  price;  it  was  held  not  to  be  a  general  average, for 
the  whole  adventure  was  not  in  jeopardy,  as  the  rioters  did  not 
intend  to  injure  the  ship  or  any  other  part  of  the  cargo  but 


•  Plummer  «.  Wildham*  3  M.  /K  S.  483.  Da  Costa  v.  Newiihsin>  9  T.  R.  407. 
Jaekson  v,  Chamock,  8  T.  R,  509. 

k  Price  0.  Noble,  4  Taunt.  123.  An  action  at  law  may  be  maintained  to  recoTpr  a 
oontribntion  in  the  natnre  of  general  arerage  bj  one  shipper  of  goods  against  another. 
Dobson  e.  Wi)jBoa,  3  (^amp.  480.    Birkley  v.  PiesgniTe,  1  East,  890. 

•  Taylor  «.  CurUs,  9  Marsh.  309.    (1  Sng.  G.  L.  499.)    4  Camp.  337. 
«  CoTington  v.  Roberto,  9  N.  R.  378. 

•  Power  V.  Whitmore,  4  M.  &  S.  141.  See  also  Glennie  v«  London  Assarance 
Company,  3  M.  &  S.  371. 

(1)  (If  a  yeteel,  during  the  prosecution  of  her  Toyage,  be  itranded  near  her  port  of  deati- 
nation,  and  for  the  porpoae  of  rdiering  her,  the  cargo  ia  pat  into  fightera,  and  Ibrwarded  to 
sodi  port,  and  during  the  paaaage  in  the  Ughtera,  a  part  of  it  auntain  damage,  aiich  loas  ia  a 
proper  aobject  of  general  sTerage.    LtwU  v.  WiUiMUt  1  llall,  430.) 
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the  corn.*  So  throwing  dollars  overboard  to  prevent  them 
from  falling  into  the  hands  of  the  enemy,  is  not  a  general 
average.^ 


SECTION  XU. 

PABTIAL  LOSS.— PARTICITLAR  AVERA&X. 

A  PARTIAL  loss  is  any  loss  or  damage  not  amonnting  to  a 
total  loss.  It  is  sometimes  called  an  average  loss,  which  is  dis- 
tinguished into  a  general  average,  which  has  been  already 
considered;  and  a  particular  average.* 

The  rule  for  calculating  a  partial  loss  on  goods  by  sea 
damage,  is  to  estimate  the  difference  between  the  respective 
groMs  proceeds  of  the  same  goods  when  sbund  and  when 
damaged,  ^and  not  the  nei  proceeds;  this  rule  being  adopted  *ii79 
chiefly  to  prevent  the  underwriter's  liability  from  being  affected 
by  the  fluctuation  of  the  market,  or  by  other  changes  after  the 
arrival  of  tte  goods  at  their  port  of  destination.' 

The  rule  for  estimating  any  loss  of  goods  insured  by  an 
open  policy  is  to  take  the  invoice  price  at  the  loading  port, 
together  with  the  inremium  of  insurance  and  commission,  as 
tiie  basis  of  the  calculation  of  the  value  of  the  goods;  and  the 
rale  for  estimating  a  partial  loss  in  the  like  case,  is  (the  same 
as  upon  a  valued  policy)  by  taking  the  proportional  diffiBrence 
between  the  selling  price  of  the  sound,  and  that  of  the  damaged 
part  of  the  goods  at  the  port  of  delivery,  and  applying  that 
proportion  (be  it  half,  a  quarter,  an  eighth,  &c.)  with  reference 
to  such  estimated  value  at  the  landing  port,  to  the  damaged 
.portion  of  the  goods.*^  Where  a  cargo  insured  by  a  valued 
policy,  was  confiscated  and  sold,  bnt  the  enemy  permitted  the 
foreign  consignee  to  retain  from  the  proceeds  the  amount  of 
his  acceptances;  the  insured  not  having  abandoned,  the  loss 
became  partial  only,  and  the  assured  was  entitled  to  recover 
from  the  underwriter  a  sum  bearing  the  same  proportion  to  his 
subscription,  as  the  loss  ultimately  sustained  bore  to  the  whole 
value  in  the  policy.' 

The  general  principle  that  the  assured  shall  recover  no  more 
than  an  indemnity  in  case  of  loss  may  be  controlled  by  a  mer- 
cantile usage  clearly  established  to  the  contrary.    Therefore 


•  Nesbitt  V.  Lnshington,  4  T.  R.  783. 

^  Batler  v.  Wildman,  3  B.  &  A.  404.    (6  En^.  C.  L.  324.) 

•  Marshall,  486.    As  to  what  constitutes  a  total  )os8,  see  anU^  1165. 

'Johnson  0.  Sheddon,  2  East,  581.    Lewis  v.  Rucker,  2  Burr.  1170.    Hurry  v. 
Royal  Exchange  Assurance  Company,  3  B.  &  P.  308. 

•  Usher  v.  ^foble,  12  East,  639.  '  Gddsmid  v.  Gillies,  4  Taunt.  803. 
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an  tuage,  that  the  loss  in  an  open  policy  on  freight  ahallbe  ad- 
justed on  the  gross,  and  not  on  the  net  amount  of  the  freight,  is 
a  legal  usage.*  A  loss  by  general  average  is  to  be  calculated 
acooiding  to  the  law  of  the  port  of  discharge.  Therefore,  an 
action  will  not  lie  in  this  omntry  to  recover  back  money  paid 
upon  an  average  loss  adjusted  at  St  Petersbui^,  according  to 
the  law  of  Russia,  (the  consignor  and  consignee  of  the  goods, 
and  the  owner  of  the  vessel  being  British  subjects,)  although 
*  11 80  *by  the  law  of  England  an  average  loss  would  not  be  payable 
under  the  circumstances.^  , 

The  liability  of  the  underwriter  is  not  restricted  to  the 
single  amount  of  his  subscription,  but  he  may  be  subject  either 
to  severalaverage  losses,  or  to  an  average  loss  and  total  loss, 
or  to  money  expended  and  labor  bestowed  about  the  defence, 
safeguard  and  recovery  of  the  ship,  to  a  much  greater  amount 
than  the  subscription;  and  it  shall  be  recoverable  as  an  ave- 
rage loss.*  Where  a  ship  is  seized  and  condemned  by  a  foreign 
state,  and  purchased  by  the  master- on  behalf  of  his  owner, 
the  owner  can  only  recover  as  for  a  partial  loss;  for  the  pro- 
perty in  the  ship  is  not  divested  out  of  him.' 

On  a  policy  on  freight ^  the  ship  having  actually  earned  full 
freight,  though  not  ttuit  intended  for  her,  the  owners  cannot 
recover  for  the  delay  and  expense  as  a  partial  loss.* 

When  a  ship,  partially  damaged,  has  been  repaired  by  the 
owners,  the  insurers  are  only  liable  to  two  thirds  of  the  repair, 
in  consideration  of  the  benefit  which  the  owners  derive  from 
the  new  materials  instead  of  the  old/(l)  But  the  underwriters 
are  not  entitled  to  the  usual  deduction  of  one  third  where  the 
fldhip  has  been  repaired,  unless  she  has  been  restored  to  the  free 
possession  of  the  owner.s 


»  Ptlmer  v.  Blaekbani,  1  Binff.  61.    (6  Epsr.  C.  L.  S49.) 

k  Simondt «.  White,  4  D.  &  R.  376.    9  B.  &  C.  805.    (9  Eng.  C.  L.  S51.) 

*  Le  Ckeminftni  v.  Pearson,  aod  Suae  o.  AUnutt,  4  Taont.  367. 

«  Wilson  V.  Foster,  1  Marsh.  495.    6  Taunt.  95.     (1  Eng.  C.  L.  996.) 

*  Broeklebank  o.  Sngnie,  1  M.  &  Rob.  109. 

'  l^oingdestre  v.  Royal  Elzchange  Assurance  Company,  R.  4e  M.  378.    (91  Eng.  C. 

L.463.) 
I  Da  Costa  «•  Newnham,  9  T.  R.  407. 

(1)  (In  adjusting  a  partial  Iom  on  a  ship  which  hai  been  repaired,  the  proceeds  of  the  old 
■aStfiak  not  uted  in  the  repairs  are  first  to  be  deducted  from  the  gross  expenses  of  the  re- 
iniis,  and  then  the  deduotioB  of  one  third  new  lor  old  is  lo  bo  made  from  the  balance.  A 
fMage  at  a  particular  place  to  make  the  deduction  of  one-third  new  ibr  0I4  from  the  groes 
aoMont  of  the  expenses  of  repairs  cannot  control  this  general  principle  of  law,  in  the  coo- 
■traction  of  a  policy  containing  no  reference  to  such  usage.  Such  usage,  moreover,  is  unrea- 
■onihlei  because  opposed  lo  tM  essence  of  the  eontraet  of  insurance,  which  is  a  contract  of 
Eagtr  V.  JU  AlU$  /ns.  Ca,  14  Pick.  141.) 
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SECTION  XnL 


ADJIT8TMINT. 


When  a  loss  is  settled,  and  the  amount  of  indemnity  which 
the  insured,  after  all  proper  allowances  and  deductions  have 
been  made,  is  entitled  to  receive,  indorsed  on  the  policy,  and 
signed  by  the  underwriter  or  his  agent,  it  is  termea  an  adjust- 
*nient  and  is  pritnd  facie  but  not  conclusive  evidence  ot  the  *1181 
liability  of  the  insurer  to  pay  that  amount*  ^  An  adjustment/' 
said  Lord  EUenborough,  '^  is  an  admission  upon  a  supposition 
of  the  truth  of  certain  facts  stated,  that  the  msured  is  entitled 
to  recover  on  the  policy;  and  an  underwriter  must  make  a 
strong  case  after  admitting  his  liability;  but  until  he  has  paid 
the  money,  he  is  at  liberty  to  avail  himself  of  any  defence 
"Which  the  facts,  or  the  law  of  the  case  will  furnish> 

Where  a  ship  was  insured,  warranted  free  from  capture  in 
port,  and  a  letter  announcing  her  capture  stated  it  to  be  in 
port,  on  which  the  underwriter  and  assured  adjusted,  the  for- 
mer returning,  and  the  latter  receiving  back  the  premium.  It 
having  afterwards  appeared  that  the  capture  was  not  in  port; 
held,  that  the  assured  was  not  precluded  by  the  adjustment  and 
repayment  from  recovering  on  the  policy,  whether  the  under- 
writer's name  had  been  struck  off  the  adjustment  only,  ox  of 
the  policy  also/ 


SECTION  XIV. 


WABRANTIES. 


PAei 

1.  What  constitatee  a  war- 

ranty. 

2.  Safety  oftheship  on  a  given 

day         •        .        •        1183 


PAOI 

3.  Time  of  sailing.         •        1183 

4.  Departing  with  convoy.      1186 
6.  Netttrality.        .        .        1187 


1. —  fFhai  constitutes  a  warranty.']  A  warranty  is  an 
undertaking  on  the  part  of  the  insured  in  nature  of  a  condition 
precedent,  and  is  either  express  or  implied;  an  express  war- 
ranty is  a  stipulation  in  print  or  writing  inserted  in,  or  hy  re- 
ference incoiporated  with,  the  policy;  as  that  the  thing  insured 

'  Heibert  «•  Champion,  1  Camp.  134. 

^  Per  Lord  Ellenhoroogh,  C.  J.,  tdL  See  also  Shepherd  «•  Cbewter,  I  Camp.  974 
Yoller  V.  GriiBths,  S.  N.P.  979.  De  Oarron  v.  Galbraith,  Park.  194.  Jell  e.  Pntt, 
9  Stark.  67.    (3  Eng.  C.  L.  947.)    Steel  e.  Laoey,  3  Taunt  986. 

•  Reyner  V.  Hall,  4  Twmt.  795. 
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is  neutral  property,  that  the  ship  was  safe  at  a  partkalar  tune, 
*1182    or  the  like;  au  implied  warranty  *i8  that  which  by  imptication 
of  law  is  annexed  to  every  po^cy  without  any  express  stipula* 
tion,  as  that  the  ship  shall  be  sea-worthy  when  riie  sails,  that 
WhiteoD-  die  shall  be  navigated  with  reasonable  skill  and  care.  No  par- 
stitatet  a  ticular  form  of  expression  is  necessary  to  constitute  a  war- 
^'"""^'  ranty ; «  any  positive  averment  or  allegation  on  the  fcce  of  the 
instrument,  and  making  part  of  the  written  contract,  whether 
inserted  in  the  body  of  it  or  written  in  the  margin,  amounts  to 
a  warranty."'    Thus,  the  words, «  warranted  well  on  a  parti- 
cular day,"  written  at  the  foot  of  the  p<rfiey,  were  held,  to 
amount  to  a  warranty  that  the  ship  was  in  safety  on  Uiat  day.^ 
So,  where  the  words  ^  thirty  seamen  besides  passengers,"  were 
written  in  the  margin;  it  was  hekl  to  amount  to  a  waoranty, 
that  there  were  thirty  persons  belonging  to  the  ship^  com- 
pany/   A  policy  on  goods  **  of  atid  in  the  ship  called  the  Ca- 
therine, an  American  vessel,"  amounts  to  a  warranty  thai  the 
ship  is  American.' 

But  to  constitute  a  warranty,  it  must  cleariy  appear  from  the 
agreement  that  the  parties  intended  that  it  should  operate  as  a 
warranty.  Where  the  policy  was  on  goods  on  board  the  ship 
*^  called  the  «  ^fneriean  ship,  President;'*  it  was  held,  not  to 
be  a  warranty  of  her  being  an  American  ship,  but  that  the 
whole  was  considered  as  her  name.*  An  insurance  on  ^^  the 
cargo,"  being  1031  hogsheads  of  wine,  does  not  amount  to  a 
warmnty  that  the  wine  constitutes  the  whole  cargo,  and  that 
no  other  goods  shall  be  taken  on  board.' 

A  warranty  does  not  include  any  thing  not  necessarily  im- 
plied in  it;  therefore,  a  warranty  that  a  ship  should  have  twenty 
guns,  was  held  not  to  mean  also  that  she  should  have  the  ne- 
cessary complement  of  men  to  work  all  the  gVLtm.'  If  a  stipu- 
lation be  written  on  a  separate  paper,  though  pinned  or 
wafered  to  the  policy,  it  is  not  a  warmnty,  but  only  a  repre- 
sentation.^ 
*1183  *A  warranty  must  be  strictly  complied  with;  a  substantial 
performance  is  not  sufficient.  **  If,"  said  Le  Blanc,  J.,  ^  the  sti- 
pulation be  not  strictly  true,  the  assured  cannot  recover  on  the 
policy  to  whatever,  cause  the  loss  be  owing,  whether  the  loss 
DC  connected  with  the  subject  of  such  warmnty,  or  wholly  in- 
dependent of  it;  for  it  is  a  condition  on  which  the  contract  is  to 
take  effect,  which  failing,  the  contract  &ils."^ 

•  Per  Le  Blaoe,  J.,  in  Lothian  v.  HenderaoDy  3  B*  &  P.  616* 
^  Blaokhurat  v,  CockeU,  3  T.  R.  360. 

•  Bma  «•  Rupert,  Douff.  10.  **  Lothian  i^.  Henderson,  *upra» 

•  Le  Mestorier  v.  Vau|fhan,  6  East,  889.    Hall «.  Molineox,  id.  3S5,  «i*    Clapham 
••  Coloffan,  3  Gamp.  38S. 

'  Mofler  V.  Thompson,  S  Camp.  610«       >  Hyie  «•  Bnioe,  ManJi«  S64» 
^  Paiws<m  f .  Bamerelt,  Don^.  IS,  n.    Biid  v.  Fletcher,  Doug.  13. 
1  Per  Le  Bl^oe,  J.,  in  Lothian  v,  HenderKm,  3  B.  &  P.  516.    De  Haha  v.  Hartley, 
i  T.  R.  345.    Woobner  v,  Muileman,  1  Bl.  4d7.   3  Burr.  1419.    Pawaon  e.  Watson, 
Cowp,  785.    In  an  action  on  a  policy  on  a  ship;  held,  that  where  the  aaBored  had 
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^-^^Stffeijf  qfike  9kip  an  a  given  dayJ]  A  warmntv'  that 
the  ship  or  goods  were  safe  on  a  particular  day,  is  satisfied  if 
they  were  safe  at  any  time  on  that  day,  though  it  turn  out  that 
they  were  lost  on  that  day,  before  the  pblicy  was  underwrite 
ten.*  A  pcdicy  on  a  ship  at  and  from  H.  to  K  contained  a 
warranty  that  she  was  <<  in  port"  on  a  previous  day;  held,  to 
mean  the  port  of  H.,  and  that  the  warranty  was  not  satisfied 
by  diowing  that  she  was  in  some  other  port  on  that  day.^ 

S.-^-^IHmeqfsaiiing,'}  A  warranty  to  sail  on  or  befixe  a 
particQlar  day,  is  not  satisfied  if  the  ship  does  not  completely 
unmoor  en  that  day,  though  she  then  has  her  cargo  and  pas- 
sengers on  board,  and  is  merely  preyented  from  sailing  by  stress 
of  weather,*  or  by  an  embai^.^  So,  where  a  ship  in  complete 
sea^readioess  weighed  anchor  with  some  little  prospect  .of  more 
fiiToraUe  weather,  but  in  half  an  hour  was  beaten  back,  and 
came  to  anchor  within  the  bar,  half  a  mile  nearer  to  the  sea 
than  Uie  place  of  loading;  held,  that  this  was  not  a  departure 
within  the  warranty.* 

But  where  on  .a  warcanty  to  sail  from  Jamaica,  on  or  before 
*a  day  oeitain,  the  ship*  departed  from  her  port  on  that  day,    *1184 
with  all  her  cai^o  and  dearances  on  board,  and  proceeded  to  the  Wamniy 
place  of  rendezvous  in  the  island  expecting  to  find  convoy  and  ^  ^-^^ 
proceed  immediately,  but  was  detained  there  by  an  embargo  ^  ^^^^* 
till  after  the  day;  it  was  held,  that  the  departure  was  a  compli- 
ance widi  the  warranty,  although  the  captain  knew  of  the  em- 
bai^  when  he  sailed,  the  embargo  being  only  till  convoy 
diould  be  ready/ 

Where  a  policy  contained  a  warranty  <^  not  to  sail  for  A  after 
the  ISth  of  August;"  on  the  morning  of  that  day  the  vessel 
was  cleared  at  fiie  custom-house  of  2>.,  and  ready  for  sea.  On 
the  same  day  she  was  warped  down  the  river  for  the  purpose 
of  proceeding  on  her  voyage  to  B. ;  the  master  and  crew  knew 
at  the  same  time  that  it  was  impossible  to  get  to  sea  that  day;  on 
the  next  day  she  was  warped  &  little  further,  and  on  the  17th, 
the  wind  having  changed,  she  got  to  sea;  the  jury  having  found 
that  the  master  and  crew  intended  to  have  sailed  on  the  1 5th, 
and  did  all  in  their  power  to  effect  that  object;  it  was  held,  that 
the  warrauty  not  to  sail  for  B.  after  the  15th,  had  been  com- 
plied with^i^ 

once  proYided  a  sufficient  crewt  the  negligent  absence  of  all  the  ciew  at  the  time  ef 
the  loss,  was  no  breach  of  the  impliM  warraoj^,  that  the  ship  should  be  pn^ieily 
manned.    Busk  «•  Royal  Exchange  Assurance  Company^  3  B.  &  A.  73. 

•  Blackharst  e.  Cockell,  8  T.  R.  360« 

^  Colby  «.  Hunter,  8  C.  &  P.  7.    (14  Eng.  C.  L.  183.)    M.  &  IL  81. 

<  Nelson  o.  Salvador,  M.  &  M.  309.    (39  Eng.  C.  L.  317.) 

<  Here  v*  Whitmore,  Gowp.  764. 

*  Moir  «.  Royal  Exchange  Assurance  Company,  6  Taunt.  841.   (1  Edg.  C.  L.  873.) 
1  Marsh.  570.    3  M.  &;  8.  461.    4  Camp.  84. 

'Earle  0.  Hanis,  Dougl.  357.    Bond  •.  Nutt,  Id,  367.    Cowp.  607.    Wright*. 
SbifibflT,  11  East,  515.    Thellason  v.  Ferguson,  Doug.  361. 
f  Cochrane  v.  Fisher,  in  Error,  1  C.  M.  ^  R,  809.  Affirming  S.  C.  3  C.  4k  M.  681. 


Tlie  ship       When  a  ship  was  wanaoted  to  «ailon  or  before  a  pci^icnlar 

^^J^\     day,  she  should  not  onl^r  set  sail  bjr  the  appointed  time,  but 

oboed   *  completely  equipped  for  the  voyage.  The  general  prin- 

£»  her      ^P^^  ^^  ^  decisions  is,  that  if  a  ship  quits  her  moorings  and 

Toyigv  at  remove  though  only  to  a  short  distance,  being  perfecdy  read7 

ths  ap-      to  proceed  on  her  voyage,  and  is  by  some  subsequent  oceto** 

g^*^      rence  detained,  that  is  nevertheless  a  sailing;  but  it^  is  otber* 

^^^        wise  if,  at  the  time  when  she  quits  her  mooringsand  hoists  her 

sails,  she  is  not  in  a  condition  for  completing  her  sea  voyage.^ 

A  policy  of  assurance  on  fre^ht  and  goods,  per  ship  namedy 

at  and  from  Portneuf  to  Lon<fon,  warranted  to  sail  on  or  be&ne 

the  28th  of  October,  and  on  the  d6th  the  ship  dropped  down 

from  Portneuf  with  an  incomplete  crew  for  the  voyage,  and  en 

the  2Sth  reached  Quebec,  which  was  tbe  nearest  (rfaoe  where 

*1185    she  *could  obtain  a  clearance,  and  there  completed  her  crew, 

and  on  the  29th  obtained  her  clearance,  and  sailed  the  next 

day;  held,  that  the  dropping  down  from  Portneuf  to  QvebeCy 

on  the  26th,  was  not  a  compliance  with  the  warranty.^ 

So,  where  it  was  provided  by  certain  regulations,  that  ves- 
sels should  not  sail  from  ports  in  Ireland  wer  the  1st  of  Sep- 
tember, and  that  the  time  of  clearing  at  the  custom^ioose 
should  be  deemed  the  time  of  sailing,  ^provided  the  ship  were 
then  ready  /or  ^eo;"  and  a  ship  subject  to  these 
dropped  down  the  river  before  the  Ist  of  September  in 
ness  for  sea,  except  that  she  had  not  a  full  quantity  of  ballasi, 
there  being  a  bar  at  the  mouth  of  the  river  which  the  ship 
could  not  have  crossed  with  that  quantity;  boats  were  waiting 
outside  on  the  1st  of  September  to  ship  the  remainder  q[  Ab 
ballast,  and  the  vessel  crossed  the  bar  on  that  day,  but  struck 
in  so  doing,  in  consequence  of  which  the  rest  of  the  ballast  was 
not  taken  in  before  the  4th  of  September;  held,  that  t^e  war- 
ranty was  not  complied  with,  for. she  was  not  in  a  condition  to 
sail  on  the  1st,  not  having  sufficient  ballast  to  enable  her  to  ef- 
fect the  voyage/  So,  where  the  vessel  left  the  harbor  on  the 
particular  day,  without  having  a  sufficient  crew  on  board,  al- 
though the  remainder  of  the  crew  were  engaged  and  ready  to 
sail;  it  was  held,  on  the  authority  of  the  preceding  case,  that 
she  was  not  ready  to  sail  within  the  terms  of  the  warran^.^ 

But  where  a  policy  on  goods  by  ship  or  ships,  from  Etane- 
rara  to  London,  warranted  to  sail  from  Demerara  on  or  before 
the  1st  of  August;  and  the  usage  was  fw  small  vessels  to  load 
and  unload  ail  their  cargo  in  the  river  of  Demerara,  and  for 
large  vessels  to  load  and  unload  part  of  their  caigo  on  the  oat- 
side  of  a  shoal  of  Demerara,  about  ten  miles  at  sea.  The  in- 
sured goods  were  loaded  on  board  a  small  vessel,  which  oom- 


•  Per  Lord  Tenterden,  C.  J.,  in  Pittegrew  «.  Priogle,  ZB,U  Ad.  590.    (33  Ei^. 
C.  L.  136.) 

•  Ridsdale  «.  Newnham,  3  M.  &  S.  456.    4  Camp.  111. 

•  Pittemw  V.  Pringle,  n^fra, 

4  Graham  «.  B&nas,  5  B.  &  Ad.  1011.    (S7  Eag.  C.  L.  954.)    3  N.  4(  M.  195. 
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pleted  her  cargo  in  the  river^  the  captain  of  which,  having 
obtained  his  dearance,  set  sail  on  the  Ist  of  August,  proceeded 
down  the  river,  and  about  two  miles  out  at  sea,  and  there 
anchored,  at  low  water,  by  the  advice  of  his  pilot.  On  the  3d 
of  August  *^be  crossed  the  shoal  and  proceeded  on  his  voyage,  *11M 
in  the  course  of  which  the  vessel  was  lo^t  by  perils  of  the  sea; 
held,  that  the  vessel  sailed  from  Demerara  on  the  1st  of  Au- 
gust, within  the  meaning  and  in  satisfaction  of  the  terms  of 
the  policy.* 

A  warranty  to  sail  afttr  a  certain  day,  is  broken  by  sailing 
before  that  day.^ 

A.'^Departing  with  convoy. "]  In  time  of  war,  a  warranty 
to  sail  or  depart  with  a  convoy  is  usually  inserted  in  policies; 
and  if  a  ship  so  warranted  sail  without  a  convoy,  the  insurer 
will  not  be  liable  on  the  policy  even  though  the  ship  be  lost  by 
the  perils  of  the  sea,  and  though  the  non-compliance  with  the 
warranty  be  attributable  to  the  refusal  of  the  government  to 
appoint  a  convoy.* 

If  a  ship  does  not  sail  with  the  convoy  appointed  by  govern- 
ment, it  is  not  a  sailing  with. convoy  within  the  terms  of  the 
warranty.  The  protection  of  a  ship  of  war  accidentally  bound 
on  the  same  V03rage,  although  discharging  the  office  of  convoy, 
is  not  sufficient,  but  a  convoy  appointed  by  the  admiral  com- 
manding in  chief  upon  a  foreign  station,  will  be  considered  as 
a  convoy  appointed  by  government/ 

A  warranty  to  depart  with  convoy  is  not  complied  with  un- 
less sailing  instructions  be  obtained  before  the  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master,  they 
can  be  obtained.*  But  if  the  master  do  all  in  bis  power  to  ob- 
tain sailing  instructions,  it  is  a  sufficient  ^compliance  with  the 
warranty,  though  he  do  not  obtain  them.' 

Where  there  are  no  convoys  appointed  at  the  port  from 
which  a  ship  commences  her  homeward  voyage,  she  is  not 
bound  to  call  for  convoy  at  a  port,  in  the  course  of  the  voyage, 
from  which  convoys  are  appointed.*  A  ship  warranted  to  de- 
part with  convoy,  must  not  only  depart,  but  continue  until  the 
end  of  the  ^voyage  with  such  convoy,  unless  presented  by  *1187 
absolute  necessity;  therefore,  where  a  ship  so  circumstanced 
did  depart,  but  being  driven  back  by  a  storm,  put  into  and  re- 
fitted at  an  English  port,  from  whence  convoy  usually  sailed, 
and  again  sailed  without  convoy;  held,  that  the  warranty  was 
not  complied  with,  and  that  the  loss  was  not  within  the  policy.^ 

»  Lang  V.  ADderton,  5  D.  &  R.  493.    3  B.  &  C.  495.    (10  Eng.  C.  L.  ie3.) 

^  Vezian  o.  Grant,  Park,  485.  •  MarahaU,  359. 

<  Hibben  v.  Pigon,  Park.  499.    Smith  «.  Readshaw,  Id.  510. 

•  Anderson  v.  Pitcher.  9  B.  &  P.  164.    Webb  t.  Thompson,  1  B.  &  P.  5. 

'  Veedon  o.  Wilmot,  Abb.  Ship.  943. 

€  Park  t.  Hammond,  9  Marsh.  119.    6  Taunt.  495.    (1  Eng.  C.  L.  464.) 

k  Monies  v.  Dfllon,  Selw.  N.  P.  998. 


tin  nmnuaes.  [cbaa  m» 

Wfane  a  riiip  got  mder  -way  wtdi  the  oonv^y,  bat  waked 
aome  tioie  for  the  master  to  eoBse  od  boaid,  wbmby  ahe  loet 
her  poattion  in  the  C(myoy;  heid,  that  there  was  a  breach  of 
the  vanranty,  and  that  the  nndenrriten  were  diacharged.* 

By  43  Geo.  Ill,  c  57,  which  oontinaed  in  force  daring  hoa- 
tilitiea  with 'France,  it  waa  rendered  highly  penal  for  any  ahip 
belonging  to  hia  majeaty'a  aubjeeta  (wteh  a  few  ezceptkma)  to 
aail  without  a  convoy. 

S.'^Neuiratiiy,  ]  In  time  of  war,  if  the  inaored  be  a  aab* 
ject  of  a  neutral  atate,  it  ia  uaoal  that  he  ahoald  warrant  the 
ahip  or  goods  to  be  neutral  property,  which  impliea  that  it  be- 
longa  to  the  subject  of  a  atate  in  amity  with  the  beUigerent 
powera,  and  therefore  not  liable  to  capture.  By  a  warranty 
of  neutrality  ia  to  be  understood  that  the  property  waa  neutral 
when  the  risk  commenced,  not  that  it  ahould  continue  ao  dur- 
ing the  Y03rage,  the  chance  of  fiiture  war  being  always  a  riak 
within  the  policy.^  But  any  forfeiture  of  neutrality  by  the 
wilful  act  of  the  insured,  or  of  the  master  or  crew,  after  the 
commencement  of  the  voyage,  is  a  breach  of  the  warranty.* 

A  compliance  with  a  warranty  of  neutrality  requires  that 
the  Tesael  insured  ahould  belong  to  the  subject  of  a  neutral 
atate,  that  it  should  be  navigated  according  to  the  law  of  na- 
tions, and  in  conformity  with  the  particular  treaties  subristiiig 
between  the  country  to  which  she  belongs,  and  the  belligerent 
states,  and  that  she  be  properly  documented. 

A  warranty  of  national  character  is  not  satisfied  by  the  owner 
*1 188    being  a  native  of  th^  country  stated  in  the  warranty,  if  ""he  re- 
aide  and  carry  on  trade  in  the  states  of  a  foreign  belligerent 
power,  for  he  is  considered  as  adhering  to  the  enemy.'    Where 
t  a  ship,  warranted  American,  had  not  on  board  a  passport, 

which  was  reauired  by  the  treaty  between  France  and  Ameri- 
ca; it  was  held,  that  the  assured  could  not  recover,  inasmuch 
as  the  warranty  had  not  been  complied  with;  for  that  required 
that  the  ship  should  be  entitled  to  all  the  privileges  of  the 
American  flag,  and  in  order  to  be  entitled  to  these  privileges, 
ahe  should  have  had  a  passport* 

The  warranty  obliges  the  insured  to  have  only  such  docu- 
ments aa  are  binding  on  the  neutral  country;  it  does  not  impose 
on  him  the  necessity  of  complying  with  the  peculiar  laws  and 
regulations  of  the  belligerent  powers.'' 

If  the  ship  be  captured,  and  at  the  time  of  the  capture  her 
papera  are  thrown  overboard,  it  affords  a  presumption  that  Ae 


•  Waltham  v.  Thompson,  Marsh.  Ins.  381. 

^  Marsh.  387.    Eden  v,  Parkinson,  Doug.  733.    T^son  v.  Goney,  3  T.  R.  477. 

•  Garrels  o.  Kensington,  8  T.  B.  830. 

'  Tabbs  9.  Bandelack,  3  B.  &  P.  S07.    4  Esp.  108. 

•  Rich  9.  Parker,  7  T.  R.  705.    Baring  v.  Christie,  5  East,  398. 

'  Polland  9.  Bell,  8  T.  R.  434.    Bird  v.  Appleton,  JUL  569.    Siffken  «•  Lee,  %  N. 
R.  484.    Price  «.  Bell,  1  £a8^  663. 
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was  not  neuteL*  But  the  most  nsoal  eTidmoe  addnosd  to 
Aovr  a  noa-oompliance  with  the  warranty  is  the  senteooe  of  a 
<M>urt  of  admiralty,  or  other  court  having  jurisdictbB  in  ques- 
tions of  priae,  by  which  the  ship  or  goods  warranted  have 
been  ccmdemmd  as  prise.  Such  sentences  are  conclosive  as 
to  all  matters  upon  whieh  the  courts  of  admiralty  adjudicate, 
being  within  their  jurisdiction.^  If  it  be  a  general  sentence  of 
condemnatioui  without  assigning  any  reason,  it  will  be  con* 
sidered  as  having  proceeded  on  the  ground  that  the  property 
belonged  to  the  enemy  and  was  not  neutral;*  but  if  a  special 
cause  of  oondemnation  be  stated,  and  it  be  doubtful  whether  it 
proceeded  on  the  ground  that  it  was  the  enemy's  property,  it 
is  not  conclusiva*^ 


•SECTION  XV.  •1189 

SBAWORTHIKESS. 

Every  policy,  whether  on  ship  or  goods,  contains  an  implied  Seawor- 
warranty  that  the  ship  shall  be  seaworthy  when  she  sails,  that  ?*^'*?J*? 
is,  that  she  shall  be  tight,  staunch  and  strong,  properly  manned  ^ery  p<^ 
provided  with  all  necessary  stores,  and  in  all  respects  fit  for  the  ucy. 
intended  voyage,  and  navigated  with  reasonable  skill  and  ac- 
cording to  law.®    If  a  ship  be  seaworthy  at  the  time  that  she 
sails  on  her  voyage,  it  is  suflScient;  it  is  not  necessary  that' 
she  should  be  seaworthy  from  the  moment  when  the  policy 
attaches,  or  the  risk  commences/(  1 )  On  a  policy  "  at  and  from" 
the  port  at  which  the  ship  was  undergoing  repairs  at  the  time 
of  insurance;  it  was  held,  that  though  she  was  not  then  sea- 
worthy for  the  intended  voyage,  she  was  sufficiently  so  in  the 
harbor/(2)  -. 

*  Per  Bailer,  J.,  in  Bernardi  v.  Motteuz,  Doug.  575. 

^  Bernard!  v.  Motteax,  Doug.  575.    Geyer  v,  Aguilar,  7  T.  R.  681. 

*  Saloneei  v.  Woodman,  Park,  6S8.  2  Stark.  Ey.  S53.  Bolton  v.  Gladstone,  6 
East,  155.    Lothian  «.  Henderson,  3  B.  &  P.  499. 

*  Bernardi  v.  Motteuz,  Dong.  575. 

*  Marsh.  153.  As  sea-worthiness  is  a  condition  or  implied  warranter  in  erery  poliev, 
there  need  be  no  representation  made  at  the  time  of  her  condition,  for  if  she  sails  wiu- 
ont  being  so,  there  is  no  valid  policy.  Shoolbred  «.  Nutt,  Park,  346.  Haywaid  v. 
Rcmrs,  1  Bast,  590. 

^Forbes  v.  Wilson,  Id.  155. 

c  Forbes  «.  Wilson,  Park,  344.    Annen  v.  Woodman,  3  Taunt.  399. 

(1)  (The  w«nt  of  Beaworthineis  in  a  Yenel,  at  the  coramenoemcnt  of  the  fojage,  will  be  a 
•afllcicnt  defence  to  the  inturert  on  the  vemel,  although  she  arrived  in  Miety  at  her  port  of 
destination.    Pre§e9tt  ▼.  The  Vmm  In$.  Co,,  1  Wharton,  399.) 

(9)  (In  the  esse  of  insurance  on  carro  and  freight,  at  and  from  a  foreign  port,  the  poli^ 
will  attach,  notwithstanding  the  ^ssel,  while  in  port  with  the  cargo  on  board,  may  need 
repairs  to  put  her  in  a  fit  condition  to  undertake  the  voyage ;  the  implied  warranty  being  that 
■he  shall  be  seaworthy,  not  at  the  time  of  having  the  cargo  on  board,  bnt  at  the  time  of  her 
Miling.    2««  ICtreAcnff*  Aa.  Ca.  v.  Ciig9^  11  Piok.  56.) 
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Whaieon-     To  salufy  a  warrantjr  of  seavortfiimss,  it  is  neceBsarjr  not 
•tttntM      only  that  the  bull  of  the  Yeaael  be  tight,  ttaimch  and  atrong, 
^^^     bat  that  she  be  also  furnished  with  ground-tackling  suflScient 
to  encounter  the  ordinary  perils  of  the  sea;  and  therefore,  wh«e 
it  appeared  that  the  best  bower-anchor  and  the  cable  of  the 
smalt  bower-anchor  were  defective,  the  vessel  was  held  not  to 
be  seaworthy.*    Where  a  vessel  had  been  lengthened  and  in- 
sured for  a  foreign  vojrage,  but  the  new  parts  were  not  fasten- 
ed with  hanging  knees;  held,  that  she  was  not  seaworthy  far 
such  a  voyage,  at  the  commencement  of  the  risk>    A  ship  to 
be  seaworthy  must  be  rendered  as  secure  as  possible  firora  cap- 
ture, as  well  as  as  from  the  perils  of  the  sea.*    A  neutral  ves- 
sel is  not  seaworthy,  unless  she  is  provided  with  dociunents  to 
prove  her  neutrality.' 
*1190        *It  is  a  clear  and  established  principle,  that  if  a  ship  is  sea- 
If  the  ship  worthy  at  the  commencement  of  the  risk,  though  she  becooies 
Jl^J]^  11  o^'^^rwise  in  one  hour  afterwards,  the  warranty  is  complied 
^e  com-    ^^^»  ^^^  ^®  underwriter  is  liable.*(  1 )  But  where  the  inability 
mence*      of  a  ship  to  perform  the  voyage  insured,  appears  in  a  riiort 
meot  of    time  from  the  period  of  her  setting  sail,  the  presumption  is,  that 
^  Md?*  **  ^®  inability  arose  from  causes  existing  previously  to  the  com- 
^1^^'     mencement  of  the  voyage,  and  that  she  was  not  then  sea- 
worthy.(2)   Therefore,  where  a  ship  sailed  on  her  voyage, and 
a  few  days  afterwards  without  any  adequate  cause  arising 
after  the  period  of  her  sailing,  became  so  leaky  as  to  compel 
the  master  to  return  to  Honduras;  on  returning  thither,  she 
struck  on  a  reef  of  rocks,  and  was  lost;  held,  that  she  was  not 
seaworthy  at  the  time  of  commencement  of  the  risk/    So, 
where  a  ship  sailed,  and  soon  afterwards  encountered  a  storm, 
became  leaky,  put  back,  and  was  found  on  survey  to  be  mate- 
rially decayed,  and  a  damage  was  discovered  which  could  not 
fairly  be  considered  as  the  effect  of  a  storm;  held,  that  she  was 
not  seaworthy  when  she  sailed  on  the  vo3rage  insured;  and  that 
on  a  question  as  to  seaworthines,  honesty  of  intention  is  no 
answer,  but  the  feet  of  seaworthiness  must  appear,  or  otherwise 
the  underwriter  is  discharged ;  and  though  a  vessel,  after  sailing 
encounters  a  storm,  yet,  unless  the  damage  which  renders  her 

*  WilUe  «.  0«ddes,  3  Dow.  57.  ^  Watt «.  Morris,  1  Dow.  33. 
« Wedderburn  o.  Bell,  1  Camp.  1.             '  Steel  v.  Lacy,  3  TaanL  885. 

•  WatBon  9,  Clark,  1  Dow.  336.  344.  348. 
'  Monro  v.  Vandam,  Park,  333. 

(1)  (Americmn  Jiw.  C«.  ▼.  Ogden,  15  Wend.  539.) 

(9)  (Where  the  queetion  wu  u  to  the  eeaworthineMof  a  veHel,  in  an  action  by  the  intored 
againet  the  inaarer,  and  there  being  no  contradictory  teatimony  aa  to  the  facta,  the  judge 
eharfed  the  jury  that  *•  if  the  facta  are  aa  aUted  in  the  proteat,  that  the  ▼oaael  began  to  leak 
as  aoon  aa  ahe  began  to  aail  or  aoon  after,  and  continued  to  leak  up  to  the  time  of  the  atomi, 
or  any  fortaitnoa  accident,  and  would  in  ooaaeqoeoce  thereof  have  leqaired  repairs,  altboogh 
there  had  been  no  atorm,  then  the  law  aaya  ahe  waa  onaea worthy,*'  it  waa  kdd  that  the  law 
waa  correctly  laid  down  to  tlie  jury,  and  that  the  court  wan  right  in  not  leaving  it  to  the 
jury  to  prcauroe  aeaworthineaa  or  otherwlae.  PretcMt  ▼.  Th4  Umtm  /aa.  Co^  I  Wharton, 
m    See  Padtktek  t.  7^  F^ankUm  /at.  C^  11  Pick.  297.) 
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unfit  for  the  TOTage  can  be  fiiirly  considered  as  the  effect  of 
sod)  storm,  the  impUed  warranty  is  not  complied  with.' 

An  impUed  warranty  of  seaworthiness  requires  that  the  ship  The  ship 
should  be  provided  with  a  sufficient  crew,  of  competent  skUl,  ™°'!j^ 
a  captain,  and  a  pilot,  when  necessary.**    The  underwriters  P^^^^ 
were  held  not  to  be  liable,  where  the  crew  were  insufficient,  ^mpetent 
in  not  having  a  person  on  board  able  to  take  the  captain's  ciew,  «od 
place  on  his  being  dangerously  ill,  and  the  ship  was  conse-  a  penon 
*queQtly  obliged  to  deviate  from  her  course  to  find  a  person  to  ^^^^^ 

direct  her.*  Mte*h». 

When  a  ship  homeward  bound  to  the  port  of  London,  re-  ^1191 
oeived  a  pilot  at  OrfordneMj  as  directed  by  5  Oeo.  II,  c  20, 
and  dropped  him  before  she  reached  her  moorings  in  the  river 
Thames,  after  which  she  was  sunk  by  an  accident;  it  was  held 
that  the  underwriters  were  discharged  from  liability;  Lord 
Kenyon,  C.  J.,  observing,  that  ^  in  this  case  the  captain  did  not 
perform  his  duty,  for  he  bad  no  pilot  on  board  at  the  time  when 
the  accident  happened;  and  it  is  one  of  the  things  implied  in 
contracts  of  this  kind,  that  there  shall  be  some  person\>n  board 
the  ship  apparently  qualified  to  navigate  her.''^ 

If  the  owneir  in  the  first  instance  provides  the  ship  with  a  If  a  oom- 
competent  crew,  the  implied  warranty  is  complied  with,  though  peteat 
the  ship  be  lost  through  the  negligence  of  the  crew.®    The  ^'^'^^i^ 
owner  having  provided  a  competent  master  and  crew  in  the  ^^^  fi^ 
first  instance  has  discharged  his  duty,  and  is  not  responsible  for  instancey 
their  negligence  as  between  him  and  the  underwriters.''    The  it  U  suffi- 
impiied  warranty  of  seaworthiness,  in  a  policy  on  a  ship  does  ^^^^ 
not  extend  to  her  being  seaworthy  at  every  port  which  she 
leaves  in  the  course  of  her  voyage.*    Where  a  vessel  engaged 
in  the  southern  whale  and  seal  fishery,  and  with  liberty  to 
chase  and  capture  prizes,  is  insured  in  August,  1807,  with  a 
retrospect  to  the  first  of  August,  1 806,  although  at  the  time  of 
her  insurance  she  was  not  competent  to  pursue  all  the  pur- 
poses of  her  voyage,  her  crew  being  reduced  by  death  and 

^ 

*  Doaglts  o«  Scoagall,  4  Dow.  269.  Paikes  «.  Potts/  3  Dow.  33.  Beach  v.  Caw- 
leT  ParK*  343. 

k*Tait  o.  Levi,  14  East,  481.  Forshaw  «.  Chabert,  3  B.  &  B.  158.  (7  En;.  C.  L. 
389.)  6  Moore,  369.  **The  vessel  mast  not  only  be  seaworthy,  bat  the  crew  mast 
be  adequate  to  discharge  the  ordinary  duties,  and  to  meet  the  usual  dangers  to  which 
she  is  exposed.'^    Per  Lord  Ellenborougb,  C.  J.,  in  Hunter  o.  Potts,  S.  N.  P.  1011. 

*  Clifford  o.  Hunter,  M.  &  M.  103.  3  C.  &  P.  16.  (14  Eng.  C.  L.  189.}  But  it 
was  considered  to  be  a  question  of  fact  for  the  jury,  anid  not  a  question  of  law  to  be 
determined  by  the  judge,  whether  the  not  having  a  sufficient  person  to  manage  the 
ship  when  the  captain  was  ill,  amounted  to  a  breacn  of  the  warranty.    Id. 

*  Law  o.  Hollingsworth,  7  T.  R.  160.  It  was  mooted  in  this  case,  but  the  court 
refrained  from  expressing  Uieir  opinion,  whether  it  is  essentially  necessary,  to  the 
rifffat  of  the  assured  to  recover,  that  in  navigating  up  the  Thames,  there  should  be  a 
pflot  on  board  qusdified  according  to  the  directions  of  the  statute. 

*  Busk  v.  Rojral  Ezohange  Assurance  Company.  3  B.  4c  A.  73. 

f  Per  Bayley,  J.,  in  Walker  9.  MaiUand,  5  B.  &  A.  173.  (7  Bng.  C.  L.  69.)  Show 
V,  Bentall,  7  B.  &  C.  798,  n.  (14  Eng.  C.  L.  130.)  Bishop  v.  Pentland,  Id.  919. 
(14  Eng.  C.  L.  S3.) 

f  Holdsworth  V.  Wise,  1  M.  4c  R.  673.    7  B.  4c  C.  794.    (14  Eng.  C.  L.  189.) 


casnaUties;  if  rite  had  a  oompetent  force  to  pnrsae  any  part  of 
*119S  *her  adventnre,  and  ooifld  be  safety  navigated  home,  she  is  to 
.   be  deemed  seaworthy.* 

If  a  vessel  at  the  outset  of  her  voyage  be  by  mistake  or  ac- 
cident tinseaworthy,  owing  to  some  defect  wtuch  is  remedied 
before  any  loss  happens  in  consequence  of  it,  the  policy  will 
not,  on  that  account,  be  void.  Therefore  where  a  ship  insured 
at  and  from  a  port,  sailed  on  her  voyage  in  an  unsea worthy 
state,  in  consequence  of  having  a  greater  cargo  than  she  could 
safely  carry,  and  the  defect  was  discovered  before  any  loea 
accrued,  and  part  of  the  cargo  was  discharged,  and  a  loss  sub- 
sequently accrued,  in  no  degree  attributable  to  her  having  been 
overiaden  in  the  early  part  of  her  voyage;  held,  that  the  un- 
f  derwriters  were  liable  for  such  loss.^ 

In  a  policy  by  a  member  of  a  mutual  insurance  dub,  there 
was  a  memorandum,  amongst  other  exceptions,  warranties, 
rales,  terms,  conditions,  and  agreements,  that  ^  all  ships  were 
to  be  inspected  and  approved  by  a  committee  of  the  club,  and 
that  all  chain  cables  were  to  be  properly  tested;"  held,  in  an 
action  for  a  loss,  that  it  was  not  a  condition  precedent  which 
made  it  necessary  for  the  insured  to  prove  that  a  chain  cable 
had  been  tested  previously  to  the  voyage.* 


SECTION  XVI* 

^BVIATIOir. 

A  deris-        Br  deviation  is  meant  a  departure,  without  necessity  or  jus- 
tioa  from    tifiable  cause,  from  the  usual  course  of  the  voyage  insured, 
the  wxal    -gy  ^^  terms  of  the  contract,  the  insurer  only  runs  the  risk  of 
^mt     the  voyage  agreed  upon,  and  of  no  other;  it  is  therefore  a  oon- 
age,  with-  jiition  necessarily  implied  in  the  policy,  that  the  ship  shall  pro- 
out  neoes-  ceeii  to  her  port  of  destination,  by  the  shortest  and  safest 
"'^Jtrlk    <^u"®*    If  ^he  insured  deviated  without  necessity  or  a  justi- 
^^cf.   ^  fi&ble  cause,  it  is  a  breach  of  the  implied  warranty,  the  effect 
*119d     *^^  which  is  not  to  avoid  the  policy,  but  to  dischai^e  the  un- 
derwriter from  all  subsequent  responsibility.'    As  if  a  ship  or 
goods  be  damaged  before  deviation,  and  be  lost  after  deviation 
the  insurer  is  not  answerable  for  the  loss,  but  he  is  responsible 
for  the  damage  sustained  previous  to  the  deviation.*    The 

*  Hocks  V.  Thornton,  Holt,  30.    (3  Eng.  G.  L.  13.) 
k  Weir  V.  Aberdeen,  2  B.  &  A.  330. 

*  Harrison  v.  Dou|pla8,  5  NeT.  &  M .  180.  3  Add.  &  Ellis,  396.  ^30  Eng.  0.  L. 
199.)  1  Harr.  &;  Well.  380.  Payment  of  money  into  court  in  an  action  on  a  policy 
sdmita  tlial  the  ship  was  seaworthy.    Id. 

*  Green  v.  Yoan^,  3  Lord  Raym.  843. 

*  Bfaiah.  184.  Davis  «.  Garrett,  6  Bing.  716.  (19  Eng.  C.  L.  313.)  4  M.  &  P. 
540 


xeaaon  why  a  deviadoD  dischargea  the  anderwriter  is,  not  that 
the  risk  is  thereby  increased,  but  because  the  insured  has  with* 
out  necessity  sul^tituted  another  voyage  for  that  which  was 
insured,  and  thereby  varied  the  risk/  The  shortness  of  the 
time  or  of  the  distance  makes  no  difference  as  to  its  effect  oa 
the  contract:  whether  it  be  for  a  month,  or  for  one  mUe,  or  for 
one  hundred,  the  consequence  is  the  same.^ 
t  Where  goods  were  insured  from  Dunkirk  to  Leghorn  and 
the  ship  came  to  Dover,  in  her  way  to  procure  a  Meditteranean 
pass,  it  was  held  to  be  a  deviation.® 

If  a  ship  insured  for  one  voyage  sails  upon  another,  though  Whatoon- 
she  be  taken  before  the  dividing  point  of  the  two  voyages,  it  ^^^  * 
is  a  deviation  which  discharges  the  insurer.*'  But  if  the  ship  *®^***"*^ 
sails  on  the  intended  voyage,  and  a  deviation  is  a/terwardsiu^ 
tended,  which  is  not  carried  into  effect,  it  will  not  avoid  the 
policy.*  *<  Where  the  insurance  is  on  a  voyage  to  a  given 
place,  and  the  captain  when  he  sails  does  not  mean  to  go  to 
that  place  at  all,  he  never  sails  on  the  voyage  insured.  But 
where  the  ultimate  termini  of  the  intended  voyages  are  the 
same  as  those  described  in  the  policy,  although  an  intermediate 
voyage  be  contemplated,  the  voyage  is  to  be  considered  the 
same  until  the  vessel  arrives  at  the  dividing  point  of  the  two 
voyages.  The  departure  from  the  course  of  the  voyage  msured 
then  becomes  a  deviation;  but  before  the  arrival  at  the  divid- 
ing point,  there  is  no  more  than  an  intention  to  deviate,  which, 
if  not  not  carried  into  efiect,  will  not  vitiate  the  policy.'  Where 
a  *policy  was  effected  on  goods  from  Liverpool  to  London,  *1194 
and  the  captain  took  in  goods  at  Liverpool  for  Southampton  as 
well  as  for  London,  intending  to  go  first  to  Southampton,  the 
termini  of  the  voyage  being  the  same  as  those  described  in  the 
policy;  it  was  held,  to  be  the  same  voyage  until  the  vessel 
reached  the  dividing  point;  and  that  the  policy  attached  so 
iar,  though  putting  into  Southampton  was  a  deviation.* 

If  wb^e  there  are  several  courses  or  modes  of  performing  a 
voyage,  the  master  select  a  particular  track  for  a  purpose  for- 
eign to  the  voyage,  instead  of  adopting  that  which  is  the  safest, 
considered  merely  with  reference  to  the  voyage  insured,  it  is  a 
deviation  which  will  avoid  the  policy.^ 

A  clause  is  frequently  introduced  into  policies  giving  liberty  Liberty  to 
to  the  insured  to  touch,  stay,  trade,  &c.,  at  any  port  or  places;  ^^'V 


*  Per  Lord  Mansfield,  C.  J.,  Id  Laratre  v.  Wilson,  Dong.  291.    Hare  «.  Tnyis,  7 
B.  ft  C.  14,  (14  Bng.  C.  L.  4,)  pod. 

^  Id.  •  Townson  v.  Goyon,  Manh.  186* 

«  Wooldr&dffe  «•  Boydell,  Doug.  16. 

•  Foster  v,  Wilmer,  3  Stra.  1349.    Thelloson  v.  Fergnsson,  Dong.  361*    Kewley 
«.  Ryan,  1  H.  Bl.  343. 

'  Per  fiayley,  J.,  in  Hare  v.  Travis,  7  B.  &  C.  17.    (14  Eng.  C.  L.  4.) 
( Id,    When  the  vessel  arrived  at  London  the  goods  insured  were  fouM  damaged; 
it  was  held,  that  the  evidence  was  properly  left  to  the  jury,  to  say  whether  the  goods 
were  damaged  previous  to  the  ship  deviating  from  the  direct  course.    IL 
k  Middlewood  «.  Blakes,  7  T.  R.  163. 
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a  liberty  to  tonch  ^  at  any  port  or  place  whatsoever,  for  all  por- 
poses/'  must  be  taken  to  mean  lor  some  purpose  connected 
with  the  royage;  therefore,  if  the  insured  touch  at  any  port  or 
place,  for  a  purpose  unconnected  with  the  object  of  the  voyage. 
It  will  avoid  the  policy.* 
At  and  Where  a  vessel  insur^  on  freight  at  and  from  London  to 

^^"i^        Grenada  arrived  in  safety,  and  proceeded  to  deliver  her  out- 
ward cargo  in  different  bays  of  the  island,  (when  there  was  bat 
one  custom-house,)  and  was  lost  in  entering  a  bay  to  which  she 
was  going,  for  the  double  purpose  of  delivering  the  remainder 
of  her  outward,  and  taking  in  a  homeward  cargo;  held,  that 
this  was  not  a  deviation,  and  that  the  underwriters  were  liable 
for  the  loss  of  the  homeward  freight;  for  the  employment  in 
which  the  ship  was  engaged  at  the  time  of  the  loss  was  neces- 
sarily connected  with  the  homeward  voyage>    But  where  a 
vessel  was  insured  ^  at  and  from  her  port  of  loading  in  Nordi 
America,  to  her  port  of  dischai^  in  England,''  and  she  took 
in  part  of  her  cai^o  at  Cockaigne,  in  New  Brunswick,  and  then 
*1195    *^sailed  further  up  to  Bucktush,  a  place  withm  seven  miles  of 
Cockaigne,  higher  up  in  the  same  bay,  and  within  the  general 
jurisdiction  of  the  same  custom-house  at  St  John's,  but  having 
a  custom-house  oflBcer,  equally  with  Cockaigne,  entitled  to 
grant  clearances.    At  Bucktush  she  took  in  a  further  part  of 
her  cargo,  and  returning  to  Cockaigne,  there  completed  her 
cargo;  held,  in  an  action  for  a  loss  which  ^>ccmTed  after^he 
vessel  had  sailed  on  her  voyage,  that  the  going  to  Bucktush 
after  she  had  commenced  taking  in  her  cargo,  was  a  deviation 
Port  of      which  vitiated  the  policy;  for  the  expression,  ^  from  her  port 
loaaing     of  loading,"  meant  one  single  place;  therefore,  when  the  ship 
"Bflu^  one  QQ^  began  loading  at  Cockaigne,  it  ought  to  have  finished 
^S^^       there;  going  to  any  other  place  was  a  deviation.* 
Of  the  01^      Under  a  policy  from  London  to  the  ship's  discharging  port 
der  in       or  ports  in  the  Baltic,  with  liberty  to  touch  at  any  port  or 
which       p0rts  for  orders,  or  any  other  purpose;  the  ship  in  touching  for 
J^JJJ^^2  orders  before  she  has  selected  her  port  of  discharge,  is  not 
au  confined  to  take  the  ports  in  the  successive  order  in  which  they 

lie  in  the  course  of  the  voyage,  but  may  return  to  a  port  she 
has  quitted,  for  orders  as  to  her  port  of  discharge.'  But  after 
she  has  selected  her  port  of  discharge,  she  must  touch  at  ports 
only  in  their  successive  order.*  If  .ports  of  call  are  named  in 
a  policy  in  a  successive  order,  the  ship  must  take  .them  in  the 
same  succession  in  which  they  are  named. 

•  Rucker  «.  AUnatt,  15  East,  378.  Langrfaom  v.  AUnutt,  4  Taunt.  519.  Hammond 
V.  Reid,  4  B.  &  A.  73.  (6  £ng.  C.  L.  354.)  Solly  a.  Whitmoie,  5  B.  &  A.  46. 
(7  Enff.  C.  L.  17.) 

^  Vfme  V.  Miller,  7  D.  &  R.  I.    4  B.  &;  C.  538.    (10  Eng.  C.  L.  405.) 
\Brown  a.  Tayleure,  1  Hair.  &  Woll.  578.    5  N.  &  M.  473. 

•  Andrewe  a.  Mellish,  (in  Error,)  5  TannL  496.    (1  Eng.  C.  L.  170.)    8  M.  &  S. 
m^,    16  Eaat,  313. 

•  See  Hnnter  a.  Loathly,  10  B.  &  C.  858,  (31  Eng.  C.  L.  184,)  (in  Error.)  7  Bing. 
M7.    (30  Eng.  C.  L.  381.)    IC.&J.  433.    Driacol  a.Voril,  1  B.  d&  P.  316. 
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Upon  a  policy  from  London  to  Trinidad,  or  the  Spanish 
Main,  with  liberty  to  call  at  all  or  any  of  the  West  India  islands 
or  settlements,  and  with  liberty  to  touch  and  stay  at  any  ports 
or  places  whatsoever  and  wheresoever,  the  assured  must  take 
all  the  ports  at  which  he  touches,  in  the  same  succession  in 
which  they  occur  in  the  course  of  the  voyage  insured.  But 
if  he  is  lost  in  steering  for  an  island  not  in  the  outward  course 
of  his  voyage  to  Trinidad,  it  is  a  question  for  the  jury  to  con- 
sider, whether  he  had  not  abandoned  the  intention  of  going  to 
Trinidad,  and  restricted  himself  to  the  residue  of  the  voyage 
•only.*  Where  a  ship  insured  at  and  from  Lisbon,  had  liberty  ♦1196 
to  call  at  any  one  port  in  Portugal  for  any  purpose  whatsoever, 
and  after  leaving  Lisbon  sailed  to  complete  her  cargo  to  Faro, 
a  port  to  the  southward;  held,  that  the  permission  must  be 
restrained  to  the  northward  ports  on  her  way  to  England,  and 
that  she  had  deviated  by  going  soirthward.*' 

Where  a  ship  was  insured  from  London  to  Berbice,  with  an 
extensive  Uberty  of  touching  and  trading  at  all  places;  held^ 
that  by  putting  into  Madeira,  and  staying  there  after  the  con- 
voy with  which  she  sailed  had  proceeded  on  the  voyage,  she 
was  guilty  of  a  deviation,  which  discharged  the  underwriters.^ 
*"  Policy  on  a  ship  "  from  London  to  New  South  Wales,  and 
from  thence  to  all  parts  and  places  in  the  East  Indies,  or  South 
America,  with  liberty  to  take  in  and  land  goods  and  passen- 
gers, and  to  trade  backwards  and  forwards  and  forwards  aifd 
backwards;"  held,  that  after  the  arrival  of  the  ship  at  New 
South  Wales,  she  was  protected  by  the  policy  so  long  only  as  ^ 
she  was  sailing  on  a  voyage  either  to  South  America  or  to  the 
East  Indies,  or  on  some  intermediate  voyage,  having  for  its  ul- 
timate object  the  accomplishment  of  a  voyage  either  to  South 
America  or  to  the  East  Indies.  But  on  arriving  at  New  South 
Wales,  the  captain  being  ordered  by  his  owners  to  proceed  on 
a  trading  voyage  to  New  Zealand,  and  from  thence  direct  to 
South  America;  proceeded  to  New  Zealand  with  passengers, 
and  was  returning  from  thence  to  New  South  Wales,  when  the 
ship  was  totally  lost;  held,  that  the  sailing  from  New  South 
Wales  to  New  Zealand,  and  back,  was  a  deviation  from  the 
voyage  insured,  by  which  the  insurers  were  discharged;  for  at 
the  time  of  the  loss,  the  ship  was  on  a  distinct  voyage,  not  con- 
nected with  either  of  the  voyages  contemplated  by  the  parlies 
as  the  principal  objects  of  the  contract.^ 

Leave  granted  in  a  policy  of  insurance  on  a  fishing  voyage  J^oliey  on 
to  see  prizes  into  port,  does  not  authorise  to  remain  in  port  till  &  fishing 
a  prize  receives  necessary  repairs,  which  she  could  not  other-  ^<>y*8*- 
wise  *have  had;  and  at  most  extends  to  seeing  the  prize 
moored  safely,  and  giving  necessary  orders  for  her  final  desti- 

__  _  -  ---  ^^  -  ^ — 

*  OaiidDer  v.  Senhouse,  3  Taant.  16.    Bngg  v,  Anderson,  4  TaunL  dd9. 

^  Hoffff  o.  Homer,  Park.  444.    Marsh.  184.    Ranken  v.  Reeve,  Park,  445. 

•  WiUiams  r.  Shee,  3  Camp.  469. 

«  Bottomly  v.  Bovill,  7^.  &  R.  70S.    5  B  &  C.  9f0.    (U  En;.  C.  L.  204.) 
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nation.^  Liberty  given  in  a  policy  on  a  fishing  voyag^,  to 
chase,  capture,  and  man  prizes,  does  not  authorise  the  ship  to 
lie  by  nine  days  off  a  port,  waiting  for  an  enemy's  ship  to  come 
out  when  she  should  have  completed  her  cargo,  although  she 
lay  in  wait  during  that  time  within  the  limits  of  her  fishing 
ground.** 
When  a  It  is  not  an  implied  condition  in  a  common  marine  policy  on 
shiD  may  gjjjp  and  freight,  that  the  ship  shall  not  trade  in  the  course  of 

^coarse  ^^^  ^^Y^E^9  ^f  ^^^^  ^^Y  ^®  ^^^^  without  deviation  or  delay, 
of  her  Toy-  OT  Otherwise  increasing  the  risk  of  the  insurers;  therefore  where 
age.  a  ship  was  compelled  in  the  course  of  her  voyage  to  enter  a 

port  for  the  purpose  of  obtaining  a  necessary  stock  of  provi- 
sions, which  she  could  not  obtain  before  in  the  usual  course, 
by  reason  of  a  scarcity  at  her  lading  ports;  and  during  her  jus- 
tifiable stay  in  the  port  so  entered  for  that  purpose,  she  took  on 
board  bullion  there  on  freight,  which  the  jury  found  did  not 
occasion  any  delay  in  the  voyage;  it  was  held,  not  to  avoid  the 
policy.*    If  a  ship  has  liberty  to  touch  at  a  port,  it  is  no  devia- 
tion to  take  in  merchandize  during  her  allowed  stay  there,  if 
she  does  not  by  means  thereof  exceed  the  period  allowed  for 
her  remaining  there.**    It  is  equivalent  to  a  deviation  if  a  ship 
insured  on  a  trading  voyage  on  the  coast  of  Africa  gtay  there 
beyond  the  usual  time  as  a  receiving  ship.* 
A  deviap        If  a  deviation  be  justified  by  necessity,  it  will  not  avoid  the 
taoo  may    contract,  or  discharge  the  insurer;  as  if  the  ship  be  obliged  to 
^"•**"     depart  from  the  direct  or  usual  course  by  stress  of  weather;*' 
oewity."^  or  for  necessary  repairs,*  or  to  join  a  convoy,**  or  to  avoid  cap- 
*1198    ^^re  or  detention,*  or  through  the  mutiny  of  the  crew^  or  *oa 
account  of  the  sickness  of  the  master  or  mariners,*^  it  will  not 
determine  the  contract;  provided  the  captain  in  departing  from 
the  usual  course,  act  bond  fide  and  according  to  the  best  of  his 
judgment,  for  the  benefit  of  all  parties. 

If  a  ship  is  driven  out  of  her  course  by  a  storm,  she  is  not 
obliged  to  return  back  to  thd  point  from  whence  she  was  drivep, 
but  may  make  the  best  of  her  way  to  the  port  of  destination.* 
Where  a  policy  of  insurance  contains  no  warranty  against 

>  Jarratt  v.  Ward,  1  Camp.  363. 

^  Hibbert «.  Halliday,  3  Taunt.  438.  See  Lawrence  v,  Sidebottom,  6  East,  45. 
Parr  v.  Anderson,  Id,  303. 

^  Raine  v.  Bell,  9  East,  195.  '  Urquhart  v.  Barnard,  1  Taant.  450. 

•  Hartley  «.  Bumn,  Marsh.  194.  '  Deiany  o.  Stoddart,  4  T.  R.  33. 

c  Gilbert  v.  Readshaw,  Park,  454.  Motteax  o.  London  Assurance  Company,  1  Atk. 
546. 

k  D'Affuilar  v.  Tobin,  Holt,  185.    Campbell  v.  Bordieu,  3  Stia.  1365. 

i  BlacKenhagen  v.  London  Assurance  Company,  1  Camp.  454.  Driscol  v.  Bovil,  1 
B.  &  P.  313. 

i  Elton  o.  Brogden,  3  Stra.  1364. 

k  When  sickness  of  the  master  or  crew  is  set  up  as  an  excuse  for  deviation,  it  Is  in- 
cumbent on  the  plaintiff  to  show  that  proper  medicines  and  necessaries  for  the  Toyage 
were  on  board,  in  a  case  where  the  nature  of  the  Toyage  reauires  that  there  should  be 
a  surgeon  on  board.    Per  Lord  Eldon,  C.  J.,  in  Woolf  e.  Claggett,  3  Esp.  357. 

<  Harrington  v.  Halkeld,  Park,  455. 
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seizure  in  port,  if  the  ship  to  avoid  such  seizure  runs  to  sea  be- 
fore ^e  is  properly  loaded,  and  is  in  consequence  obliged  to  go 
to  a  port  out  of  the  direct  course  of  the  voyage  insured;  the 
underwriters  are  liable  for  a  subsequent  los&*  Otherwise 
where  the  policy  contains  a  warranty  against  seizure  in  port.*^ 
If  she  is  forced  by  stress  of  weather  into  any  port  under  that 
clause,  she  is  not  protected  in  breaking  bulk  while  at  such  port; 
if  she  does,  it  avoids  the  policy.®  Policy  on  goods  on  board  a 
particular  ship  from  •/?.  to  B.  <^ against  sea-risk  and  fire  only;'* 
in  the  course  of  the  voyage  from ./?.  to  B.  the  ship  was  carried 
out  of  the  course  of  the  voyage  by  a  king's  ship;  but  being 
afterwards  released,  she  proceeded  on  the  voyage  insured,  and 
whQe  so  proceeding,  the  goods  insured  sustained  sea-damage; 
held,  that  the  underwriters  were  liable  for  this  loss:  for  the 
ship  was  carried  out  of  the  course  of  her  voyage  by  force;  and 
deviation  occasioned  by  force,  is  the  same  as  that  occasioned 
by  necessity.*^  But  it  is  a  deviation  if  the  master  leaves  a  port 
for  a  particular  purpose,  by  the  command  of  the  captain  of  a 
king's  ship  lying  there,  without  any  remonstrance.* 

A  policy  of  insurance  from  Bristol  to  Monte  Video,  or  other  Where 
port  in  the  river  Plate,  where  the  ship,  after  arriving  off  Mai-  ^^^  »  » 
donado,  *at  the  mouth  of  the  Plate,  was  inmiediately  ordered  foJ*?!|!L 
off  by  the  British  commander  there,  (the  enemy  having  before  ^\f^^  ^^ 
gotten  possession  of  every  other  port  in  the  river,)  will  not  a^,  a  de- 
cover  a  loss  which  happened  to  the  goods  insured  by  a  peril  of  ▼lation 
the  sea  after  the  ship's  departure  from  thence,  in  her  way  to  5*?^!i*® 
Rio  Janeiro,  whidi  was  the  nearest  friendly  port,  and  to  which  ^"•n  99 
she  was  under  a  necessity  of  going  for  water  and  repairs;,  for 
the  policy  eontaining^a  contract  for  a  specific  voyage,  could  not 
be  extended  by  implication,  however  necessary  it  might  be  that 
the  voyage  should  be  altwed.' 

If  the  captain  of  a  ship,  on  hearing  that  there  is  an  embargo 
laid  on  ships  at  the  port  of  destination,  waits  at  some  place 
near  thereto  till  the  embargo  be  removed,  he  will  be  protected 
by  the  policy;  but  if  he  might  put  into  a  friendly  port  in  the 
neighborhood,  and  instead  of  doing  so  sails  back  to  the  port  of 
outfit  and  is  lost,  he  will  be  considered  as  having  abandoned  the 
voyage  insured,  and  the  underwriters  will  be  discharged.if 


I  ■  I  ^  ■ 


•  O'Reilly  v.  Gonne,  4  Camp.  949. 

^  O'Reilly  v.  Royal  Exchange  Assurance  Company,  4  Camp.  946. 

•  Still  o.  wardell,  9  Esp.  610.  *  Scott  v.  Thompson,  1  N.  R«  181. 

•  Phelps  V,  Aaldjo,  3  Camp.  350. 

'  Parkm  v,  Tonno,  11  Bast,  99.   9  Camp.  69.    Nielson  «.  De  la  Coar,  9  Esp.  619. 
I  Blaokenhagen  0.  London  Assurance  Company,  1  Camp.  454« 
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SECTION  xvn. 

ILLBGAI.  TOYAOS. 

An  uttnr^       It  may  be  laid  down  as  a  general  rule  that  no  insurance  can 
anoe  can-  be  legally  effected  upon  a  voyage  undertaken  contrary  to  the 
2^^  ®^'  laws  of  this  kingdom  or  those  of  its  dependencies,  or  to  the  law 
OB  n  r^  ^^  nations.    Therefore,  if  the  voyage  or  the  traffic  in  which 
ageortnl^  the  ship  is  engaged  be  illegal,  an  insurance  effected  thereupon 
fie  in  con-  is  void,  and  cannot  be  enforced;*  and  it  is  immaterial  whether 
^JT^JJ^^  the  insurer  was  apprised  of  the  illegality  of  the  voyage,  or  not.^ 
of  tUt  ^*  If  there  be  anjrthing  illegal  in  the  transaction  during  any  part 
kiagdom*  ^^  the  time  that  the  policy  attached,  the  policy  is  void;  as  if  a 
ship  be  insured  **at  and  from  w9.  to  B.p  and  there  be  any  ille- 
gality in  the  traffic  during  her  stay  at  •/?.,  the  assured  cannot 
recover  on  the  policy  for  a  loss  happening  between  •S.  and  B, 
*1200    *But  in  order  to  render  the  insurance  illegal,  the  illegality 
should  exist  during  the  course  of  the  voyage  insured;  therefore 
an  insurance  on  a  ship  for  a  particular  voyage  may  be  legal, 
though  she  may  have  done  some  act  in  a  former  voyiige  for 
which  she  was  liable  to  seizure;  and  goods  may  be  insured 
though  purchased  with  the  proceeds  of  a  former  illegal  cargo.* 
But  if  there  be  any  illegality  in  the  commencement  of  an  in- 
tegral voyage,  and  an  insurance  be  effected  on  the  latter  part 
of  the  voyage,  which  taken  by  itself  would  be  legal,  still  the 
assured  cannot  recover  on  the  policy.' 

The  Stat.  47  Geo.  Ill,  c  2,  legalized,  from  September  17, 
1806,  the  trading  to  any  place  which  then  was,  or  should  there- 
after be,  under  the  dominion  o£  his  majesty,    Buenos  Ayres 
was  taken  by  his  majesty's  troops  in  the  preceding  year,  and 
retaken  on  the  12th  of  August,  1806;  held,  that  an  adventure 
to  Buncos  Ayres,  commencing  in  the  first  week  of  September, 
1806,  was  illegal,  and  the  policy  on  it  void.® 
Trade  car-      Trade  carried  on  in  violation  of  a  blockade  or  embargo,  of 
ried  on  in  the  provisions  of  a  treaty,  or  of  a  royal  proclamation,  is  illegal, 
▼iolition    and  a  policy  effected  on  the  ships,  goods,  or  freight  is  void/ 
nde  i«a-'  '^  ^  ^'^^P»  without  notice  of  a  blockade,  proceeds  to  a  port 
legal.        which  is  blockaded,  and  be  captured,  the  policy  is  not  thereby 
vitiated;  and  a  notification  of  the  blockade  in  the  gazette  is  not 
conclusive  of  the  knowledge  of  the  insured  of  that  fact,  <*  al- 
though," said  Lord  Tenterden,  C.  J., « the  blockading  nation 
may,  by  the  law  of  nations,  be  allowed  to  consider  its  notifica- 


»  See  anU,  1133.  «  Marsh.  131. 

«  Bird  e.  Appleton,  8  T.  R.  562. 

<  Marry att «.  Wilson,  8  T.  R.  31.    1  B.  &  P.  430.    Bird  e.  Pigon,  S.  N.  P.  981. 
*  Toulmin  o.  AnderBon,  1  Taunt.  937. 

'  Delmada  v,  Motteux,  Park,  357.    1  T.  R.  85.    The  Hoitige,  3  Rob.  Adm.  Rep. 
394.    Jones  v.  Tobias,  1  Id.  329. 
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tion  of  a  blockade  as  a  notice  thereof  to  all  the  subjects  of  the 
nation  to  which  the  notification  has  been  made,  yet  snch  rule 
cannot  be  applied  to  the  case  of  insurance;  knowledge,  like 
other  matters,  must  become  a  question  of  fact  for  the  decision 
and  judgment  of  a  jury/'^  Therefore,  when  a  ship  sailed  for  a 
foreign  port,  and  notice  afterwards  appeared  in  the  gazette  that 
such  port  was  blockaded;  the  ship  having  been  captured,  it 
*was  held  to  be  a  question  offset  for  the  jury,  in  an  action  on  *1201 
the  policy,  whether  the  captain  knew  of  the  blockade  or  not* 
If  after  notice  of  a  blockade  a  policy  is  effected  to  the  port  that 
is  blockaded,  and  the  ship  sails  for  the  purpose  of  enquiring 
whether  the  blockade  is  continued,  and  is  captured,  the  policy 
is  not  thereby  vitiated,  for  the  voyage  is  not  illegal  in  its 
inception.® 

The  Navigation  Act,  6  Geo.  IV,  c.  109,  requires  that  certain  Foreign 
ships  shall  be  navigated  by  a  crew  of  which  three  parts  are  ®^^* 
British;  an  exemption  is  given  if  a  due  proportion  of  such  sea- 
men cannot  be  procured  in  any  foreign  port;  or  if  the  propor- 
tion be  destroyed  during  tlie  voyage  by^  any  unavoidable  cir- 
cumstance, and  the  master  bring  a  certificate  of  the  facts  from 
a  British  consul,  or  prove  the  facts  to  the  satisfaction  of  the 
comptroller  of  the  customs  in  a  British  port;  held,  that  a  ship 
which  lost  her  proportion  of  British  seamen,  by  death,  at  Sierra 
Leone,  and  could  not  replace  them  except  by  foreigners,  was 
within  the  exemption,  and  the  vessel  having  been  lost  on  her 
voyage  home  with  an  over  proportion  of  foreign  hands,  the  in- 
sured was  not  precluded  from  recovering  from  the  underwriters, 
though  he  had  not  the  certificate  required  by  the  act,  the  cir- 
cumstances of  excuse  having  bel^n  satisfactorily  proved  to  a 
jury  at  the  trial.** 

By  the  common  law,  no  British  subject  can  legally  trade  Trading 
with  the  enemy's  country,  and  the  property  engaged  is  subject  ^i**^  «n 
to  confiscation  in  a  court  of  prize.    Every  contract  of  insu-  ^^^* 
ranee,  therefore,  efiected  on  the  property  of  an  enemy,  or  on  license  is 
goods  purchased  even  by  a  British  subject  in  an  enemy's  coun-  iUegal. 
try,  is  void.^    But  a  license  from  the  crown  will  legalise  a 
trading  with  the  enemy,  and  protect  the  exportation  of  goods 
which  is  prohibited  by  proclamation;  and  an  insurance  may 
be  legally  efiected  on  commerce  which  is  protected  by  such 
license. 

Licenses  to  trade  with  an  enemy  are  to  be  construed  liberally, 
*and  not,  like  grants  of  property  from  the  crown,  strictly;  and    *1202 
therefore,  although  the  agent,  in  obtaining  the  license,  did  not  Construe* 


•  Per  Lord  Tenterd^  C.  J.,  in  Hamtt  v.  Wise,  9  B.  ^  C.  717.    (17  Eng.  C.  L« 
478.) 

•  Naylor  v.  Taylor,  9  B.  &;  C.  718.    (17  Ens.  C.  L.  480.)    Dalgleish  «•  Hodgwm, 
7  Bing.  495.    (30  Eng.  C.  L.  216.)    5  M.  &  P.  407. 

«  Stuart «.  Powel,  ll3.  &  Ad.  866.    (20  Eag.  C.  L.  384.) 

•  Potu  9.  Bell,  8  T.  R,  648. 
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tion  of  lepresent  to  the  privy  eooncil  that  he  ai^Ued  on  behalf  of  an 
licenses,  hostile  trader,  the  oonceahnent  did  not  vacate  the  lioense,  or 
vitiate  the  policy/  So,  a  misdescriptioii  of  a  party  applying 
to  the  crown  for  a  license  to  trade  with  an  enemy,  if  ntade 
without  fraud,  does  not  vacate  the  license,  or  vitmte  a  policy 
effected  upon  it.  As  where  be  was  described  to  be  ^  of  Lon- 
don, merchant:'^  whereas  he  was  resident  at  the  time  at  Heli- 
golfuid,  from  whence  he  passed  into  Germany,  intending  to 
return  immediately,  and  settle  in  London.^ 

A  license  to  F.  H.  of  London,  merchant,  on  behalf  o(  him- 
self and  other  British  or  neutral  merchants,  to  import  a  cargo 
from  certain  limits,  within  which  an  enemy's  port  is  situate,  in 
any  vessel  bearing  any  flag  except  the  French,  will  protect  a 
ship  trading  from  that  port,  in  which  ship  F.  H.  and  an  alien 
enemy  are  jointly  interested;  and  therefore  such  interest  was 
held  insurable.*^  So,  under  a  license  to  British  brokers  resident 
here,  that  a  ship  bearing  any  flag  may  import  from  an  enemy's 
country,  to  whomsoever  the  property  may  appear  to  belong; 
three  British  subjects  not  named  in  the  license,  one  of  whom 
resides  in  an  hostile  country,  may  import  from  another  hostile 
country  to  thi^.*'  So  a  license  to  H.  S^  a,  British  merchant, 
that  a  ship  may  go  to  a  hostile  port,  and  bring  home  a  cargo 
of  goods,  authorises  the  importation  of  such  goods,  being  the 
.  property  of  an  alien  enemy,  a  subject  of  that  hostile  country, 
and  therefore  authorises  him  to  insure  and  enforce  his  contract 
of  insurance  in  our  courts.^ 

Where  a  license  is  granted  for  a  voyage  to  an  hostile  coun- 
try, to  continue  in  force  till  a  given  day,  if  the  voyage  is  bond 
fidt  begun  before  that  day,  it  continues  to  be  protected  by  the 
*1203    *license,  though  delayed  beyond  the  day  by  stress  of  weather, 
or  other  accident,  over  which  the  assured  have  no  control/ 

If  a  vessel  imports  under  a  license  a  cargo  of  goods  from  an 
hostile  country,  and  also  certain  other  goods  not  licensed,  the 
insurance  on  the  licensed  goods  is  not  thereby  vitiated.*  There- 
fore, where  a  quantity  of  gunpowder  was  exported,  for  a  part 
of  which  only  a  license  liad  been  obtained;  it  was  held,  that  the 
exportation  of  the  excess  only  was  illegal;  and  that  an  insurance 
effected  on  the  whole  cargo,  might  be  supported  as  to  so  much 
for  which  the  license  was  obtained,  whether  the  property  of  the 
same  or  of  different  persons.^ 

An  importation  from  an  hostile  port  by  an  alien  enemy  there 


*  flindt  o.  Scott,  and  Same  «.  Crokett,  5  Taunt.  674.  (1  En^.  C.  L.  831.)  15 
East,  625. 

^  Vauffhanv.  Lemecke,  (in  Error,)  7D.&;R.336.  (16  Eng.  C.L.283.)  8  Moore, 
64«.    llBing.  473,  ([8  En?.  C.  L  386,)  oTerraling  Klingender  v.  Bond,  14  East,  484. 

«  Hagedora  v.  Reid,  1  M.  &  S.  567.    Camp.  377. 

'  Fayle  o.  Bourdillon,  3  Taunt.  546.  •  Momn  «.  Oswald,  3  Taunt.  554. 

'Groninff  o.  Croekett,  3  Camp.  83.  Skiffin  v.  GlovBr,  4  IVunt.  717.  Efiiuth  «• 
Smith,  5  l^unt.  339.    (1  Edv.  C.  L.  193.) 

s  PieacheU  v.  Allnutt,  and  Same  v.  Lavie,  4  IVunt  792. 

k  Keir  v.  Andraade,  2  Marsh.  196.    6  Taopt.  498.    (1  Eng.  <X  L.  465.) 
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resident,  may  be  legalised  by  a  license  to  £.,  on  behalf  of  a 
British  merchant,  for  a  ship  not  named;  but  in  order  so  to  le- 
galise  it,  it  is  not  sufficient  that  the  ship's  name  should  be  in- 
dorsed at  the  hostile  port  of  loading  on  the  license;  the  assured 
must  also  prove  by  what  authority  he  applies  the  license  so 
obtained  to  that  adyenture.*  But  a  license  to  trade  to  an 
enemy's  country,  granted  to  one  set  of  British  merchants,  can- 
not be  used  to  cover  a  trading  by  other  British  merchants, 
without  connecting  them  together;  as  by  showing  that  the  par- 
ties licensed  were  agents  at  the  time  for  the  others.^ 


SECTION  xvra, 

MISBSFBKSENTATION  AND  CONCEALMENT. 

PAOB      I  PAGE 

!•  Misrepresentation.  ]    3.  Concealment.      •  1305 

1. — 'Misrepresentation.']  A  false  representation  by  the  in-  A  false  re- 
sured  or  his  agent,  whether  in  writing  or  by  parol,  respecting  i;*®"®"^- 
any  fact  or  circumstance,  the  belief  of  which  may  reasonably  *'**°^^^ 
be  supposed  to  influence  the  insurer  in  undertaking  the  risk,  or  poUcy. 
^calculating  the  premium,  will  avoid  the  policy ;  for  it  is  deemed    *1204 
a  fraud  on  the  insurer.    And  it  is  immaterial  whether  the  in- 
sured make  the  representation  innocently  or  fraudulently.*  But 
a  representation  made  by  the  insured  bond  fide  wpon  probable 
expectation  or  on  his  belief,  will  not  vitiate  the  policy,  though 
it  turn  out  to  be  untrue;  for  the  underwriters  might  inquire 
into  the  grounds'of  his  expectation  or  belief  *(1) 

Where  the  broker  who  effected  the  insurance  reported  that 
the  ship  was  seen  safe  on  such  a  day,  and  had  performed  two- 
thirds  of  her  voyage,  and  it  turn  out  that  she  had  got  as  far  as 
was  represented,  but  was  lost  two  days  before  the  day  men- 
tioned; held,  that  the  mistake  was  material,  and  vitiated  the 
policy.*    So^a  statement  made  by  the  broker  at  the  time  of 

•  Robinson  v.  Morris,  5  Taunt.  720.    (t  Eng.  C.  L*  347.) 
^  Bask  V.  Bell,  16  East,  3. 

«  Marsh.  453.  Per  Lord  Mansfield,  C.  J.,  in  Pawson  «.  Watson,  Cowp.  788.  Bat 
see  Flinn  v.  Tohin,  M.  &  M.  367,  (33  Enff.  C.  L.  336,)  per  Lord  Tenterden. 

'  Barber  v.  Fletcher,  Dong.  393.  Huboard  v.  Glover,  3  Camp.  313.  Bowden  v. 
Vaaghan,  10  East,  415. 

*  Macdowall  v,  Fraser,  Dougl.  360. 

(1)  (An  application  for  insnranea  from  Bio  de  la  Plaia  to  Havana,  which  stated,  *  nid 
iressel  will  sail  from  La  Plaia  in  the  coarse  of  iki§  month,'*  made  by  a  merchant  in  Balti- 
more^ to  an  insarance  company  there,  is  not  to  be  regarded  as  a  technical  representation  of 
the  time  of  the  vessers  departure,  bat  as  a  statement  merely  of  the  belief  or  opinion  of  the 
applicant,  that  she  would  sail  at  the  time  mentioned.  AUegri'9  Admn.  ▼.  7%«  Mmr^lmmi 
M.  Co^UGmk,  Johns.  131) 
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elBfecting  a  policy  that  the  ship  was  ready  to  sail  od  a  particttlar 
day,  when  iu  fact  she  had  sailed  on  the  day  before,  was  held 
to  be  such  a  material  misrepresentation  as  to  vitiate  the  policy.* 
So,  where  a  London  merchant,  insuring  at  Leith;  represented 
(conuary  to  the  fact,)  that  he  bad  done  some  insurances  at 
Lloyd's,  upon  the  same  voyage,  at  the  same  premium  given  to 
the  Leith  underwriters,  who,  not  being  well  acquainted  with 
the  nature  of  the  risk  themselves,  subscribed  the  policy,  from 
their  confidence  in  the  skill  and  judgment  of  the  London  under- 
writers; held,  by  the  House  of  Lords,  reversing  the  judgment 
of  the  court  of  sessions,  that  this  was  a  fraud  which  vitiated  the 
policy,  though  the  misrepresentation  was  not  such  as  affected 
the  nature  of  the  risk> 
The  in-  If  the  insurer  be  not  deceived  by  the  misrepresentation,  it 
•aiermnst  will  n<^t  avoid  the  policy.  As  where  the  agent  of  the  insured 
be  deeeiv-  made  a  false  representation,  but  it  did  not  appear  that  the  un- 
derwriter  was  thereby  induced  to  accept  the  risk;  held,  that  the 
jury  were  warranted  in  finding  that  the  misrepresentation  was 
*1205  not  material,  and  that  the  policy  was  not  thereby  vitiated  *  *If 
a  representation  be  subsianlially  correct,  it  is  sufiicient.'  A 
misrepresentation  made  to  i\\e  first  underwriter,  is  a  misrepre- 
sentation to  all  who  sign  after  him,  so  as  to  vitiate  the  whole 
policy,  otherwise  it  might  be  a  contrivance  to  deceive  many; 
for  when  a  respectable  underwriter  stands  first  on  the  policy, 
the  rest  subscribe  without  asking  a  question.* 

The  con-  2. — Concealment. 1  The  concealment  or  suppression  of  any 
oMlment  fact  or  circumstance  material  to  the  risk  will  also  avoid  the 
riaffe  V**  P^^'^y-  ^^  ^^  established  by  the  law  of  every  mercantile  state, 
will  Titi-  ^"^  ^^^  uniform  decisions  of  the  courts  at  Westminster,  tliat 
ate  the  po-  the  suppression  or  concealment  of  material  intelligence  respect- 
licy.  ing  a  matter  of  insurance,  whether  fraudulent  or  not,  vitiates 
the  policy/ 

It  is  the  duty  of  the  assured  not  only  to  communicate  to  the 
imderwriter  articles  of  intelligence  which  may  affect  his  choice, 
whether  he  will  insure  at  all,  and  at  what  premium  he  will  in- 
sure, but  likewise  all  rumors  and  reports  which  may  tend  to 
enhance  the  magnitude  of  the  risk.K(l)    So,  any  person  acting 

>  Ellis  V.  Bratton,  Park.  263.  ^  Sibbald  v.  Hill,  3  Dow.  263. 

•  FliDO  V.  Headlam,  9  B.  &  C.  093.  (17  Eng.  C.  L*  473.)  See  Plaoche  v.  Fletcher, 
Doag.  288. 

'  Per  Lord  Manafield,  in  De  Hahn  v.  Hartley,  1  T.  R.  343.  Norman  v.  Reid,  16 
East,  176.    Blze  v.  Fletcher,  Doug.  371. 

*  Per  Lord  Mansfield,  C.  J.,  in  Pawson  o.  Watson,  Cowp.  787.  Barber  v.  Fletcher, 
Dong.  305.  Maraden  «.  Reid,  3  East,  675^.  Brine  v.  Featheratone,  4  TaanL  869. 
Bell  9.  Corstaira,  S  Camp.  543.    14  East,  374. 

'  Hioinpaon  v.  Bqchanan,  4  Bio.  P.  C.  483.  Carter  o.  Boehm,  3  Burr.  1905.  Per 
Bayley,  J.,  8  B.  &  C.  592.    (15  Eng.  C.  L.  308.) 

i  Lynch  v.  Hamilton,  3  Taunt.  37.  Duirell  v.  Bederiey,  Holt,  883.  (3  &>«.  C. 
L.  104.) 

(1)  {Qrttn  V,  Tke  Merchant  Int.  Co.,  10  Pick.  403.  FUlf  r.  TU  New  EwgUmd  Menat 
Jiiff.  Ca,  15  Pick.  310.) 
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by  the  orders  of  the  insured,  and  who  is  anywise  instrumental 
in  procuring  the  insurance,  is  bound  to  disclose  all  he  knows 
to  the  underwriter,  before  the  policy  is  eflfected.* 

Any  fact  which,  if  communicated  to  the  underwriter,  would  What  is  a 
induce  him  either  to  refuse  the  insurance  altogether,  or  not  to  material 
effect  it  without  a  greater  premium  than  ordinary,  is  a  material  "^^ 
fact,  the  concealment  of  which,  though  without  fraud,  will  viti- 
ate the  policy;  a  letter  containing  facts  which,  if  communica- 
ted, would  lead  to  an  inquiry  which  would  produce  important 
'information,  is  material  and  ought  to  be  shown  to  the  under-    *1206 
writer>(l) 

Whether  the  fact  or  intelligence  concealed  was  or  was  not  The  mate> 
material  and  ought  to  be  communicated  to  the  underwriter,  is  nality  of 
a  question  for  the  jury  under  the  circumstances  of  the  case;  the  *^^^2ed 
opinion  of  the  underwriters  on  that  subject,  it  seems,  is  inad-  ^g  ^  .^^^ 
missible.*  The  authorities,  however,  on  this  point  are  not  uni-  tlon^r  the 
form.    Where  a  merchant  shipped  goods  from  Sidney  to  En-  jury;  the 
gland  in  the  ship  C,  and  by  another  ship  that  sailed  afterwards  opl^i®"  ®f 
wrote  to  his  agent  in  England,  desiring  him,  if  he  received  that  ^^' 
before  the  arrival  of  C,  to  wait  thirty  days  to  give  a  chance  that  aab- 
for  her  arrival  and  then  insure  the  goods;  the  agent,  having  ject  is  not 
waited  more  than  thirty  days,  employed  a  broker  to  effect  the  adnussi- 
insurance,  and  handed  the  letter  to  him;  the  broker  told  the  ^'*  ^  ®^" 
underwriters  when  the  C.  sailed,  and  when  the  letter  was  wnt- 
ten,  but  he  did  not  state  when  it  was  received,  nor  the  order 
to  wait  thirty  days  after  the  receipt  of  it,  before  the  insurance 
was  effected;  the  ship  C  having  been  lost,  an  action  was 
brought  on  the  policy,  and  several  underwriters  were  examined 
to  show  that  in  their  opinion,  the  facts  not  communicated  were 
material;  held,  that  such  evidence  was  properly  received,  and 
that,  under  the  circumstances,  the  jury  were  bound  to  find  that 
the  part  of  the  letter  not  communicated  to  the  underwriters 
was  material,  and  consequently  that  the  policy  was  void.    "  I 
know  not,'^  said  Lord  Tenterden,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  ^<  how  the  materiality  of  any  matter  is  to  be 
ascertained,  but  by  the  evidence  of  persons  conversant  with  the 
subject  matter  of  the  inquiry.''**  But  the  plaintiff  (the  insured) 


•  FitzhcrbcTt  v,  Mather,  I  T.  R.  12. 

^  Elton  V.  Larkins,  8  Bing.  198.  (21  Eng.  C.  L.  269.)  1  M.  &  Scott,  333. 
Bridges  V.  Hnnter,  1  M.  &  S.  15.  Beckwith  o.  Sidebotham,  1  Camp.  116.  Willes 
r.  Glover,  1  N.  R.  14. 

•  Carter  v.  Boehm,  3  Burr.  1905.  Durrell  v.  Bederlej,  Holt,  285.  (3  Eng.  C.  L. 
104.)  Campbell  r.  Rickards,  5  B.  &  Ad.  840.  (27  Eng.  C.  L.  207.)  Lindeoao  r. 
Deaborongh,  8  B.  &  C«  586.    (15  Eng*  C.  L.  306.) 

'  Rickards  o.  Mnrdock,  10  B.  ii  C.  527.  (21  Eng.  C.  L.  123.)  Berthon  v.  Lough- 
«ian,  2  Stark.  258.  (3  Eng.  C.  L.  340<)  See  Chapman  v.  Walton,  10  Bing.  57. 
(25  Eng.  C.  L.  28.)    8  M.  &  Scott,  389. 

(1)  (Maryland  tttd  Phanix  In$.  Co§,  v.  Bathwt,  5  Gill  Sl  Jobni,  159. 

It  is  troe  aa  a  general  role,  UiaC  in  an  order  for  insarance  npoo  a  voaael,  it  ia  not  iweenarj 
to  atate  the  nature  or  condition  of  the  cargo  designed  to  be  tronaportcd.  If  the  nnderwritera 
desire  information  on  that  subject  it  b  for  them  to  ask  it.  Tftt  Cheiapeok*  ln$.  Co.  v.  AlU^ 
gn'9  Adm^  2  GiU  dp  Johns.  164.) 
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in  the  preceding  case  having  snbseqtienfiy  brought  an  action 
against  the  broker  for  negligence  in  having  suppressed  mate- 
rial facts  when  he  effected  the  policy,  and  the  tmderwriters 
*i807  having  *been  again  examined  as  to  the  materiality  of  that  part 
of  the  letter  which  was  not  communicated;  the  court  held,  that 
their  evidence  was  improperly  received.  **  Witnesses,**  said 
Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  court, 
"  conversant  in  a  particular  trade,  may  be  allowed  to  speak  to 
a  prevailing  practice  in  that  trade;  scientific  persons  may  give 
their  opinion  on  matters  of  science;  but  witnesses  are  not  re- 
ceivable to  state  their  views  on  matters  of  legal  or  moral  obli- 
gation, nor  on  the  manner  in  which  others  would  probably  be 
influenced  if  the  parties  had  acted  in  one  way  rather  than  an- 
other. It  is  hot  a  question  of  science  in  which  scientific  men 
will  mostly  think  alike,  but  a  question  of  opinion,  liable  to  be 
governed  by  fancy,  in  which  the  diversity  might  be  endless.*** 
Instanees  Where  the  party  delayed  to  insure  until  after  the  arrivaf  of 
ofconcettl-  another  ship,  which  sailed  at  the  same  time  with  the  ship  in- 
whichTi-  ^^^^f  *^  ^^  held  that  a  concealment  of  this  circumstance 
tiated  the*  Avoided  the  policy.^  So  a  concealment  of  the  ship  having 
policy.  been  long  out  at  sea,  was  held  to  vitiate  the  policy.*  So  a  con- 
cealment of  the  true  port  of  loading.'  So  a  concealment  of  the 
property  insttred  belonging  to  a  foreigner.*  It  is  sufficient  if 
the  insured  communicates  all  facts  within  his  knowledge;  he  is 
not  bound  to  state  any  opinion  or  conclusion  founded  on  such 
facts.'  So  where  the  insured  knew  his  ship  had  sailed  from  the 
coast  of  Africa  on  a  certain  day,  only  stated  that  she  was  on 
the  coast  on  that  day:  held,  that  it  was  a  material  concealment 
and  vitiated  the  policy.'  So  where  a  ship  had  sailed  from  Elsi- 
nour,  on  her  voyage  home,  six  hours  before  the  owner,  who 
followed  in  another  vessel  on  the  same  day,  and  having  met 
with  rough  weather  in  his  passage,  arrived  first,  and  then  cr.used 
an  insurance  to  be  effected  on  his  own  ship;  held,  that  these 
circumstances  were  material  to  be  communicated  to  the  under- 
writer, and  that  it  was  not  sufficient  to  state  merely  that  the 
♦1208  "ship  insured  was  "  all  well  at  E.  on  the  26th  July,"  the  day 
of  her  sailing^  So  where  an  insurance  was  effected  on  goods 
at  a  premium  of  ten  guineas  per  cent,  to  return  five  per  cent, 
for  convoy  and  arrival.  The  assured  concealed  from  the  under- 
writer thai  the  vessel  was  to  be  a  running  ship,  although  he 
was  aware  of  it;  held,  that  this  was  a  concealment  of  a  fact 
material  to  the  risk,  and  avoided  the  policy.^ 

Where  the  contract  is  made  through  the  medium  of  a  broker 


*  Campbell  o.  Rickards.  5  B.  &  Ad.  840.     (37  Eng.  C.  L.  207.)    S  N.  &  M,  542. 
k  M* Andrew  «.  Bell,  1  Esp.  373.  e  Webster  v.  Foster,  1  Esp.  407. 

*  Hodgson  0.  Richardson,  1  Bl.  463.  • 

«  Campbell  v.  Innes,  4  B.  &  A.  433.     (6  Eng.  C.  L.  473.) 
'  Bell  V.  Bell,  3  Camp.  475.  ■  Ratclifle  v.  Shoolbred,  Marali.  466. 

^  Kirby  v.  Smith,  1  B.  &  A.  673.  And  see  Westbary  v.  Aberdein,  3  Mees.  Ik.  Wela. 
967.    1  Mar.  &  Har.  49. 

*  Reid  9.  Harvey,  4  Dow.  97. 
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the  rule  is,  that  the  broker  must  communicate  whatever  is  in 
the  special  knowledge  of  the  insured,  but  he  is  not  bound  to 
communicate  matters  which  are,  as  it  were,  in  the  middle  be- 
tween the  insured  and  the  underwriter;  he  is  not  bound  to 
make  a  laborious  disclosure  of  what  is  known  to  all.* 

Underwriters  are  bound  to  know  the  nature  and  peculiar  Withhold- 
ciicumstances  of  the  branches  of  trade  to  which  the  policy  »g  info'- 
relates;  and  if  any  usage  be  general,  though  not  uniform,  ^^Sng** 
they  are  bound  to  take  notice  of  it;  withholding  from  them  any  matter 
information  relating  to  such  matters  will  not  vitiate  the  po-  known  in 
Ucy,*(l)    Where  on  an  insurance  on  goods  from  London  to  the  trade, 
Jamaica  generally,  the  goods  insured  were  destined  to  a  parti-  ^^^^|||q 
colar  plantation  in  that  island,  and  the  usual  course  in  such  a  poUcy. 
case  was  for  the  ship  to  proceed  to  an  adjoining  port,  and  there 
tranship  her  cargo  into  shallops,  but  no  communication  of  this 
fact  was  given  to  the  underwriters;  held,  that  they  were  still 
liable  for  a  loss  which  occurred  after  such  transhipment  on 
board  the  shallops.* 

In  effecting  a  policy  it  \s  not  necessary  for  the  insured  to  Circum- 
communicate  circumstances  stated  in  Lloyd's  list,  for  they  are  8tan<»8 
presumed  to  be  known  to  the  underwriters.*    But  it  has  been  iJ^*J»J|* 
held  that  the  announcement  in  such  list  of  the  sailing  of  the  ust  need 
ship  out  of  the  port  at  which  it  was  insured,  did  not  dispense  not  be 
with  the  ^insured's  disclosing  a  letter  received  from  his  captain  communi- 
before  the  policy  was  effected,  announcing  the  day  of  the  in-  ^^^Jtl'^g 
tended  departure,  that  fact  being  deemed  material.*    Where  it 
was  known  at  Lloyd's  that  the  Sophia  of  Bristol  was  at  sea 
without  convoy,  and  the  broker  inquired  of  the  plaintiff  at 
Bristol,  whether  that  was  the  sdiip  insured,  and  was  informed 
it  was,  and  that  the  plaintiff  supposed  she  had  been  prevented 
by  adverse  winds  from  joining  convoy  at  Falmouth,  but  the 
broker  got  the  policy  altered  without  disclosing  this  answer  to 
the  underwriters;   held,  that  this  concealment  vacated  the 
policy.' 

•  Per  Lord  Bllenboroogh,  C.  J.,  in  Yallance  v,  Dewar,  1  Camp.  507. 

^Id.  DaCostav.  Edmunds,  4  Camp.  143.  Noble  v.  Kenaway,  Dong.  510.  Kings- 
ton, o.  Knibba,  1  Camp.  508.  Grant  v.  Poxton,  1  Taant.  4d3.  Planche  v.  Fletcher, 
Doug.  257. 

«  Stewart  v.  Bell,  5  B.  &  A.  238     (7  Eng.  C.  L.  81.) 

«  Priere  v.  Woodhouae,  Holt,  573.  (3  TEng.  C,  L.  187.)  M'Andrew  v.  Bell,  1 
Esp.  373.    Court  v.  Martineau,  3  Dong.  16U    (36  Eng.  C.  L.  66.) 

•  Elton  V.  Larkins,  6  Bing.  198.    (31  Eng.  C.  L.  369.)     1  M.  &  Soott,  383. 
f  Sawtell  V.  Loudon,  5  Taunt.  359.    (1  mg.  C.  L.  133.)    1  Manh.  99. 

(1)  (JlforyZanSt  and  Phtsnix  Jm.  Co$.  t.  Bathunt^  5  Gill  &  Johns.  159.  Green  ▼.  TV 
Merckim'9  InM.  Co^  10  Pick.  403.) 
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SECTION-XIX- 

RXTURN  OF  PRBMI1TM. 

If  no  risk       Wh£nevibr  the  contract  of  insurance  is  void,  without  any 
hn  Itenn    fraud  on  the  part  of  the  insured,  or  whenever  the  risk  has  not 
r"**^*.    been  run,  though  it  be  owing  to  the  fault  or  negligence  of  the 
entitled  to  ii^^ired,  the  insured  will  be  entitled  to  a  return  of  premium; 
aretum  of  but  if  the  risk  has  once  commenced,  the  insured  is  not  entitled 
premium;  to  a  return  of  premium  unless  there  be  an  express  stipulation 
tat  not,  if  ^Q  ti^^^  effect    "  There  are  two  general  rules  applicable  to  this 
hM  oDoe    s**ly®c^?  ^^^  '^fst  is,  that  where  the  risk  has  not  been  run, 
com-         whether  its  not  having  been  run  was  owing  to  the  fault,  plea- 
menoed.     sure  or  will  of  the  insured,  or  to  any  other  cause,  the  premium 
shall  be  returned;  because  a  polioy  of  insurance  is  a  contract 
of  indemnity.  The  underwriter  receives  a  premium  for  running 
the  risk  of  indemnifying  the  insured,  and  to  whatever  cause  it 
be  owing,  if  he  does  not  run  the  risk,  the  consideration,  for 
which  the  premium  or  money  was  put  into  his  hands,  fails  and 
therefore  he  ought  to  return  it    Another  rule  is,  that  if  that 
risk  of  the  contract  of  indenmity  has  once  commenced,  there 
shall  be  no  apportionment  or  return  of  premium  afterwards. 
For  though  the  premium  is  estimated,  and  the  risk  depends 
upon  the  nature  and  length  of  the  voyage,  yet,  if  it  has  com- 
menced, though  it  be  only  for  twenty  four-hours  or  less,  the 
*1210    *risk  is  run;  the  contract  is  for  the  whole  entire  risk,  and  no 
part  of  the  consideration  shall  be  returned.''* 
If  there  be      If  an  insurance  be  effected  on  two  distinct  risks,  or  voyages, 
two  die-     and  one  of  them  only  has  been  run  or  commenced,  the  insured 
and*o^*'  ^^  ^"^^itl^d  to  a  return  of  an  apportionment  of  the  premium, 
only  has    I'bus,  in  an  insurance  of  a  ship  at  and  from  Hull  to  Bilboa, 
been  ran,   warranted  to  depart  from  England  with  convoy,  the  voyages 
the  in-      from  Hull  to  Portsmouth,  where  she  meets  with  convoy,  and 

?"!S?  If*   from  thence  to  Bilboa,  may  be  considered  as  distinct;  and  in 

entitled  to  /•i«i'i  i  • 

a  ratnm  of  ^^  ^^  ^  ^^^  between  the  two  latter  places,  an  apportionment 

•nappoiw  and  return  of  premium  maybe  demanded^    So  upon  a  policy 

tionmient    at  and  from  I^ndon  to  Halifax,  warranted  to  depart  with  con- 

of  the  pre.  yQy  fr^^i  Portsmouth,  the  contract  and  risk  are  divisible  at 

.  Portsmouth  as  two  independent  contracts  and  risks;  and  if  tlie 

risk  of  the  voyage  from  Portsmouth  to  Halifax  has  not  been  run, 

as  where  the  convoy  was  gone  before  the  arrival  of  the  ship,  the 

insured  is  entitled  to  a  return  of  the  premium.*    But  in  an  in- 

*  Per  Lord  Manefield,  C.  J.,  in  Tyrie  0.  Fletcher,  Cowp.  668.  Stephenson  e.  Snow, 
3  Burr.  1340.    Loraine  9,  Tomlinson,  Dong.  587« 

^  Rothwell  V.  Cooke,  1  B.  &  P.  17d. 

*  Steyeneon  0.  Snow,  3  Bun.  1337.  Where  a  total  lots  Is  recovered,  there  oannot 
also  be  a  return  of  premium  for  conToy,  because  the  total  loss  includes  the  entire  pre- 
mium  added  to  the  invoioe  price.    Laoghorn  0.  Allnntt,  4  Taont.  51  It 
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surance  ^at  and  from"  the  port  of  departnre^the  risk  is  entire, 
unless  there  is  a  usage  to  the  contrary.  Therefore,  where  a  ship 
was  insured,  <<at  and  from  Jan^aica  to  Liverpool,  warranted  to 
sail  by  1st  of  August,  at  twenty  guineas  per  cent,  to  return 
eight  if  she  sailed  with  convoy;  and  she  did  not  sail  until  Sep- 
tember; held,  that  the  insured  was  only  entitled  to  a  return  of 
eight  guineas  per  cent,  for  convoy,  and  not  to  an  apportionment 
of  the  rest  of  the  premium.*  Where  the  policy  was  "  at  and 
from  Jamaica  to  London,  warranted  to  depart  with  convoy  for 
the  voyage,  and  to  sail  on  or  before  the  1st  of  Angust,"  and  the 
ship  sailed  before  that  day,  but  without  convoy;  and  a  jury 
had  found  an  invariable  usage  in  such  voyages  to  return  the 
premium  with  a  deduction  of  half  per  cent,  either  when  the  ship 
sailed  before  the  day  without  convoy,  or  after  it  in  any  case; 
held,  that  an  action  for  a  return  of  the  premium  would  lie.** 

•Whenever  the  risk  is  entire,  and  has  once  commenced,    'Igll 
there  can  be  no  apportionment  of  premium ;  whether  the  policy  If  the  risk 
be  effected  for  a  certain  period  of  time,  or  upon  a  certain  voy-  ^  ^*"® 
age.    Thus,  in  a  policy  at  and  from  London  to  any  port  or  ^^J[^^ 
place  whatsoever  for  twelve  months,  at  nine  per  certt.,  warran-  portion- 
ted  free  from  capture,  there  shall  be  no  return  of  premium,  ment  of 
though  the  ship  be  captured  before  the  end  of  two  months;  for  premium, 
the  risk  was  entire  and  had  commenced.®    So  where  a  ship  is 
insured  for  twelve  months,  at  the  rate  of  so  much  per  month, 
though  the  risk  cease  at  the  end  of  two  months,  there  shall  be 
no  apportionment  nor  return  of  premium.^    An  insurance  on  a 
ship  and  goods,  at  and  from  JJ.  to  £.,  during  her  stay  and 
trade  there,  at  and  from,  to  her  port  or  ports  of  discharge  in  C, 
and  at  and  from  thence  back  to  J2.y  is  an  entire  contract,  and  if 
the  loss  happen  at  any  time  after  the  commencement  of  the 
risk,  there  shall  be  no  return  of  premium.® 

If  through  mistake  or  any  other  innpcent  cause,  an  insurance  If,  in  the 
be  made  without  interest,  or  for  more  than  the  real  interest,  absence  of 
there  shall  be  a  return  of  premium.    As  if  a  man,  supposing  f""^»  "* 
he  has  goods  on  board  a  certain  ship  to  the  value  of  1,000/.,  |g  ^^^^ 
insures  to  that  amount,  and  afterwards  finds  out  that  he  has  no  without 
goods  at  all  on  board,  or  that  he  has  goods  only  to  the  amount  interest, 
of  half  the  insurance;  in  the  one  case  he  would  be  entitled  to  a  Jheie shall 
return  of  the  whole  premium,  in  the  other  to  a  return  of  the  J'^f™ 
moiety .*■  Where  recaptors  of  a  ship  insured  it,  and  in  an  action  miim,  nn- 
on  the  policy,  the  defence  was,  that  the  insured  had  no  interest  less  a  risk 
in  the  subject-matter,  as  it  was  vested  in  the  crown;  the  court  !>*«  !>««* 
held,  that  as  there  was  no  fraud  in  the  captors  in  effecting  the  "*"• 
policy,  and  as  the  resistance  of  the  underwriters  to  the  claim  of 
the  insured  proceeded  on  the  ground  that  there  was  no  risk^ 
the  insured  were  entitled  to  a  return  of  the  premium.' 

^  Meyer  v,  Grejirson,  Marsh.  666.  ^  Allen  «.  Long,  Park,  580.    Marsh.  668. 

•  Tyrie  o.  Fletcher,  Cowp.  666.  '  Loraine  v.  Tomlinson,  Dong.  586. 

*  Bemson  v.  Woodbridge,  Doug.  781. 
'  Marsh.  639. 

f  Routh  V.  Thompson,  11  East,  498.    In  an  action  on  a  policy  of  insniance,  with  a 
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*Bttt  if  a  ride  has  been  ran,  the  insured  will  not  be  entided 
to  a  return  of  premium,  even  though  he  had  no  title  or  interest. 
As  where  there  was  an  insurance  on  ship  and  freight,  and  the 
ship  arrived  in  safety  and  earned  freight,  the  court  held,  that 
the  assured  could  not  afterwards  claim  a  retium  of  premium  on 
the  ground  that  he  had  no  insurable  interest  on  account  of  a 
defect  in  his  title  to  the  ship;  for  as  the  voyage  had  been  per- 
formed, and  the  ship  had  arrived  in  safety,  and  the  freight  had 
been  earned  and  paid  it  was  too  late  for  the  plaintiff  to  say  he 
had  no  insurable  mterest  He  might  have  rescinded  the  con- 
tract before  the  event;  but  after  that  had  been  determined  in 
favor  of  the  underwriters,  it  did  not  lie  in  his  mouth  to  tell  them 
that  they  never  were  liable.* 

Where  the  captors  of  a  ship  seized  as  a  prize,  insured  her 
before  condemnation,  and  she  was  afterwards  adjudged  to  be 
no  prize,  and  restitution  was  awarded  to  the  owners;  it  was 
held,  that  the  insured  were  not  entitled  to  a  return  of  premium, 
as  the  risk  had  been  run;  for  they  had  an  insurable  interest, in- 
asmuch as  they  had  possession  of  the  property  insured,  and  if 
it  were  a  legal  capture,  they  were  entitled;  if  it  were  not,  the 
Court  of  Admiralty  might  amerce  them  in  the  damages  and 
costs,  and  they  had  a  right  to  insure  themselves  against  a  deci- 
sion which  might  have  loaded  them  with  damages  and  costs> 

But  the  insured  is  entitled  to  a  return  of  premium,  whenev- 
er the  risk  does  not  attach,  and  he  acts  bond  fide.  As  where  on 
policy  at  and  from  Gottenburgh  to  Riga,  upon  goods  and  ship, 
beginning  the  adventure  upon  the  goods  from  the  loading 
thereof  aboard  the  ship  at  Gottenburgh;  it  appeared  that  there 
were  not  any  goods  laden  at  Gottenburgh,  but  only  at  London; 
it  was  held,  that  as  the  risk  upon  the  goods  never  commenced, 
the  plaintiff  was  entitled  to  a  proportional  return  of  premium;* 
and,  on  the  same  principle,  if  the  voyage  be  unavoidably  pre- 
vented, the  insured  is  entitled  to  a  return  of  the  premium.  As 
where  a  policy  was  made  on  a  foreign  port,  and  a  war  broke 
out,  which  was  unknown  to  the  insured,  whereby  the  voyage 
*1213  *was  prevented;  held,  that  the  insured  was  entitled  to  a  return 
of  the  premium.^  So  where  a  license  for  a  voyage  had  been 
obtained,  but  not  till  after  the  voyage  had  commenced,  which 
was  therefore  invalid,  as  it  could  not  operate  retrospectively.' 
So  where  the  broker  represented  that  the  ship  had  a  French  li^ 
cense,  but  had  mistaken  a  pass,  which  only  enabled  the  ship  to 


count  for  money  had  and  received,  if  the  defendant  pay  no  money  into  coait,  hut  esta- 
hlish  as  a  defence  that  the  risk  never  commenced,  the  plaintiff  is  entitled  to  a  verdict 
for  the  premium,  though  no  demand  of  premium  was  made  by  his  coonsel  in  openiog 
the  case.    Penson  v.  Lee,  2  B.  &  P.  330. 

*  M'Culloch  V.  Royal  Exchange  Assurance  Company,  3  Camp.  406. 
«>  Boehm  v.  Bell,  8  T.  R.  154. 

*  Homeyer  v,  Lushingrton,  15  East,  46.    3  Camp.  90. 
'  Oom  V.  Bruce,  13  East,  325. 

*  Hentig  v.  Staniforth,  5  M.  &  S.  123.    4  Camp.  370.    Sifik«n  v.  Allnutt,  1  M.  & 
S.39. 
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go  down  the  Elbe,  for  a  license  to  trade  with  England,  the  in- 
sured was  held  to  be  entitled  to  a  return  of  premium,  as  the 
risk  never  attached,  and  there  was  no  fraud** 

But  if  the  insured  be  guilty  of  fraud;  as  where  he  altered  If  tkerebe 
the  policy  without  the  consent  of  the  insurer;**  and  where  he  frandoril- 
kuew  that  the  ship  was  lost  before  he  effected  the  policy;*  or  ^^q- 
if  the  insurance  be  illegal,  and  the  voyage  has  been  performed,*^  there  £all 
the  ipsured  will  not  be  entitled  to  a  return  of  premium;  though  be  no  re- 
the  underwriters  would  not  be  liable  in  case  of  a  loss,  as  in  case  tam  of 
of  a  policy  intended  to  cover  a  trading  with  the  enemy;*  or  in  P'^™*^* 
contravention  of  the  navigation  laws/  It  seems,  however,  that 
in  case  of  an  illegal  policy  being  effected,  if  the  insured  re« 
scinds  the  contract  before  the  risk  is  run,  he  will  be  entitled  to 
a  return  of  premiuiiL^ 

Where  there  is  an  agreement  to  return  part  of  the  premium.  Agree- 
"  if  the  ship  arrive,"  the  assured  will  be  entitled  to  a  return,  in  nwnttore-' 
the  event  of  an  arrival  of  the  ship  at  the  port  of  destination,  Sjlf  "^ 
although  it  should  appear  that  the  ship  has  sustained  a  loss  oc- 
casioned by  a  sea  risk.**  As  where  the  insurer  on  freight  agreed 
to  return  part  of  the  premium  <<  if  the  ship  sailed  with  convoy 
and  arrived;"  held,  that  the  insured  were  entitled  to  that  re- 
turn, the  ship  having  sailed  with  convoy  and  arrived,  though 
she  had  been  captured  and  recaptured,  and  the  assured  *had    *1214 
been  obliged  to  pay  for  salvaged    Where,  in  a  policy  on  a  ship 
for  a  year,  the  underwriter  stipulated  to  return  a  part  of  the 
premium,  <<  if  sold  or  laid  up,  for  every  uncommenced  month;" 
held,  that  the  words  <<  laid  up"  meant  a  laying  up  for  the  sea- 
son, without  being  employed  for  the  current  year,  and  that 
where  a  vessel,  insured  for  one  year,  had  been  laid  up  for  seve- 
ral months  during  the  year,  but  was  employed  again  during 
the  year,  that  was  not  such  a  laying  up  as  entitled  the  insured 
to  a  return  of  premium^    In  an  action  for  a  return  of  premi- 
um, the  policy  is  conclusive  evidence  of  the  receipt  of  the  pre- 
mium of  the  defendant.^ 

*  Feize  v.  Parkinson,  4  T^unt.  640.  ^  Langhom  v.  Cologan,  4  Taunt  380. 

c  Tyler  «.  Home,  Park,  339.  And  see  Wilson  v.  Duckett,  3  Burr.  1361.  Chap- 
man V,  Fraser,  Park,  389. 

'  Lowry  v.  Bourdieu,  Doug.  468.  •  Yandyck  o.  Hewitt,  1  East,  96. 

t  Morck  V.  Abel,  3  B.  &  F.  35.    Lubbock  o.  Potts,  7  East.  449. 

f  Lowry  v.  Boardieu,  supra.    And  see  3  Camp.  408. 

t>  Symond  v.  Boydell,  Doug.  268.  See  Dalgleish  v.  Brook,  15  East,  995.  Horn- 
castle  o.  Haworth,  Marsh.  681. 

1  Aguilar  r.  Rodgers,7  T.  R.  491. 

i  Hunter  o.  Wright,  10  B.  &  C.  714.     (21  Enff.  C.  L.  159^ 

k  Dalzell  V,  Mair,  1  Camp.  532.    And  see  De  Gaminde  v.  Pigon,  4  Taunt.  5M6.     '^ 
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SECTION  XX. 

BOTTOMBT  AND  BESPONDENTIA. 

Of  the  na-     Bottomry  is  a  contract  in  the  nature  of  a  mortgage  of  a  sliip, 
tureof  bot-  whereby  the  owner  borrows  money  to  enable  him  to  fit  out  the 
mp^id^  ship,  or  to  purchase  a  cargo  for  the  intended  voyage,  and  pledges 
entia.    "    ^he  keel,  or  bottom  of  the  ship,  purs  pro  toto^  as  a  security  for 
the  repayment;  and  it  is  stipulated,  that  if  the  ship  be  tost,  the 
lender  shall  lose  his  money,  but  if  she  arrive  safe,  not  only  the 
ship  and  tackle,  but  also  the  person  of  the  borrower,  shall  be 
liable  for  the  money  lent,  with  such  interest  as  may  have  been 
agreed  upon.    This  contract  may  be  in  the  form  of  a  bill  of 
sale,  or  of  a  deed  poll)  called  a  bill  of  bottomry,  executed  by 
the  borrower,  or  of  a  bond  with  a  penalty.*    Rtspondentia  is 
a  contract  oi  a  similar  nature;  it  is  a  loan  on  the  security  of  the 
goods  on  board  the  ship,  the  repayment  of  which  is  in  general 
made  to  depend  on  the  safe  arrival  of  the  goods.    The  differ- 
ence between  respondentia  and  bottomry  is,  that  the  one  is  a 
loan  upon  the  ship,  the  other  upon  the  goods,  the  repayment 
•1215    of  which  depends  on  the  safe  arrival  *of  the  ship  in  one  case, 
and  of  the  goods  in  the  other.     In  bottomry,  the  ship  and 
tackle,  together  with  the  person  of  the  borrower,  are  liable  for 
the  loan;  but  in  respondentiay  the  lender  has  in  general  only 
the  personal  security  of  the  borrower,  for  the  merchandize  on 
board  must,  from  its  nature,  be  sold  or  exchanged  in  the  course 
.  of  the  voyage,  and  he  has  no  lien  upon  or  interest  in  the  home- 
m       ward  cargo,  purchased  with  the  produce  of  the  goods  npou 
which  the  money  was  lent.** 

In  case  of  ui^ent  necessity,  the  master  may  hypothecate  the 
ship  or  goods  to  enable  him  to  complete  his  enterprise,  but  he 
can  only  do  it  in  a  foreign  country,  where  he  has  no  opportu- 
nity of  communicating  with  the  owner;  and  the  owners  are 
not  personally  responsible  on  such  contracts,  the  remedy  of  the 
lender  is  against  the  ship  and  the  master.^ 

An  instrument  executed  in  a  foreign  port  by  the  master  of 
a  ship,  reciting,  that  his  vessel,  bound  to  London,  had  received 
considerable  damage,  and  thai  he  had  borrowed  1077/.  to  de- 
fray the  expenses  of  repairing  her,  proceeded  as  follows: — ^^  I 
bind  myself,  my  ship,  her  tackle,  &c.,as  well  as  her  freight  and 
cargo,  to  pay  the  above  sum,  with  12/.  per  cent,  interest,  bot- 
tomry premium;  and  I  further  bind  myself,  my  ship,  &c.,  to 
the  payment  of  that  sum  in  eight  days  after  my  arrival  at  the 

•  Menetone  r.  GibbonB,  3  T.  R.  367.    Marsh.  738. 

*  Id,    Busk  9.  Fearon,  4  East,  319.    And  see  Sumner  v.  Green,  I  H.  Bl.  301.    S 
Bl.  Com.  458. 

«  Lister  v.  Baxter,  2  Stra.  695.    Abbott  Ship.  125.    La  Isabel,  1  Dodson,  273. 
Case  of  the  Gratitude,  3  Robinson,  240. 
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port  of  London;  and  I  do  hereby  make  liable  the  said  vessel 
and  her  cargo,  whether  she  do  or  do  not  arrive  at  the  port  of 
London,  in  preference  to  all  other  debts  or  claims,  until  such 
principal  sum,  with  12/.  per  cent,  bottomry  premium,  and  all 
charges  are  duly  paid;''  held,  upon  error,  that  this  was  an  in- 
strument of  bottomry,  for  an  intention  sufficiently  appeared 
from  the  whole  of  it,  that  the  lender  should  take  upon  himself 
the  peril  of  the  whole  voyage,  and  that  the  words,  "  my  arri- 
val," must  be  understood  to  mean, "  my  ship's  arrival."* 

An  assured  on  bottomry  cannot  recover  against  the  under-  The  as- 
writer,  unless  there  has  been  an  actual  total  loss  of  the  ship;  «««<1  «P- 
for  if  the  ship  exist  in  species,  in  the  hands  of  the  owners,  ^■l>®*tom- 
*though  under  circumstances  that  would  entitle  the  assured  on  Scorer^ 
the  ship  to  abandon,  it  will  prevent  its  being  an  utter  loss  with-  unless 
in  the  meaning  of  the  bottomry  bond.**    A  lender  on  bottomry  there  be  a 
cannot  recover  if  a  loss  happen  by  capture,  if  it  be  such  as  to  ^^  ^^ 
occasion  a  total  loss;  but  if  the  ship  be  taken  and  detained  for    •lois*^ 
a  short  time,  and  yet  arrive  at  the  port  of  destination  within 
the  time  limited,  (if  the  time  be  mentioned  in  the  condition,) 
the  bond  is  not  forfeited,  and  the  obligee  may  recover.® 

An  action  cannot  be  maintained  on  a  policy  of  insurance  Partners 
where  the  plaintiff's  interest  is  founded  on  a  bottomry  bond  cannot 
made  jointly  to  the  plaintiff  and  another,  although  they  are  If^i^ 
general  partners  in  trade,*  for  the  bond  is  void  under  6  Geo.  I,   ^^'"^^^^ 
c  18,  which  prohibits  lending  by  partners  on  bottomry.    The 
court  of  admiralty  have  jurisdiction  over  hypothecation  instru- 
ments made  in  a  foreign  country.^ 

By  Stat.  7.  Geo.  I,  c.  21,  s.  2,  all  contracts  entered  into  by 
any  of  his  Majesty's  subjects,  or  any  person  in  trust  for  them, 
for  the  loan  of  any  money  by  way  of  bottomry  on  any  ship  in 
the  service  of  foreigners,  and  bound  to  or  designed  to  trade  in 
the  East  Indies,  are  void." 

By  Stat.  19  Geo.  II,  c.  37, s.  5,  "all  money  lent  on  bottomry.  Bottomry 
or  at  respondentia,  upon  ships  belonging  to  any  of  his  Majes-  uponships 
ty's  subjects,  bound  to  or  from  the  East  Indies,  must  be  tent  ^^l"K  ^ 
only  on  the  ship,  or  upon  the  merchandises  on  board,  and  shall  i^^^ 
be  so  expressed  in  the  condition  of  the  bond,  and  the  benefit 
of  salvage  shall  be  allowed  to  the  lender,  who  alone  shall  have 
a  right  to  make  insurance  on  the  money  so  lent;  and  no  bor* 
rower  of  money  diall  recover  more  than  the  value  of  his  in- 
terest on  the  ship,  or  in  the  effects  laden  on  board,  exclusive  of 
tlie  money  so  borrowed;  and  in  case  it  shall  appear  that  the 
value  of  his  share  in  the  ship,  or  the  effects  on  board,  does  not 
amount  to  the  full  sum  he  has  borrowed,  such  borrower  shall 


■  Simonds  v.  Hodgson,  3  B.  &  Ad.  50,  (33  Eng.  C.  L.  99,)  oremiimg  S.  C.  <»  Bing* 
114.     (19  Eng.  C.  L.  33.) 

^  Thompson  v.  Royal  Exchange  Assurance  Company,  1  M.  &  S.  30. 

'  Joyce  o.  Williamson,  Park,  637.    t  Marsh.  760. 

d  Evenh  V.  Blackbume,  9  Stark.  66.    (3  Eng.  C.  L.  217.)    6  M.  it  S.  153. 

■  Johnson  v.  Shippen,  3  Lord  Raym.  983.    Menetone  v*  Gibbons,  3  T.  R*367. 
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be  responsible  to  the  lender  for  so  much  of  Uie  money  bor- 
*1217  rowed  as  he  has  not  laid  out  on  the  ship  or  merchandise  laden 
thereon,  with  lawful  interest  for  the  same,  in  the  proportion  the 
money  laid  out  shall  bear  to  the  whole  money  lent,  notwith- 
standing the  ship  or  merchandise  shall  be  totally  lost." 


SECTION  XXI. 

ACTION  ON  THE  POLICY. 

Tqe  form  of  action  on  a  policy  is  assumpsit,  when  the  policy 
is  not  under  seal;  or  debt,  or  covenant,  when  it  is  under  seal. 
The  action  may  be  brought  either  by  the  person  in  whose  name 
it  is  made,  as  by  a  broker  or  an  agent,  or  by  the  parties  bene- 
ficially interested.*  If  the  policy  should  be  effected  in  the 
name  of  two  persons,  when  only  one  of  them  is  interested,  the 
action  may  be  brought  in  the  name  of  that  one.^  As  the  claim 
in  an  action  on  the  policy  must  be  for  unliquidated  damages, 
unless  an  adjustment  has  taken  place,  the  defendant  cannot  be 
arrested  and  held  to  bail  without  a  judge's  order,  even  in  case 
of  a  total  loss  or  valued  policy.* 


,  SECTION  xxn. 

THE  DECLARATION  AND  PLEADINGS. 

Whether  the  action  be  in  assumpsit,  debt  or  covenant,  the 
averments  in  the  declaration  are  so  nearly  similar  that  they 
may  be  considered  under  the  same  head.  The  policy  must  be 
described  in  the  declaration  either  in  the  precise  terms  in  which 
it  is  made,  or  according  to  its  legal  effect;  qualifications  intro- 
duced into  the  policy  by  means  of  warranties,  or  exceptive 
stipulations,  should  also  be  stated.**  Where  the  regulations  of 
an  association  of  ship-owners,  combined  for  the  mutual  assu- 
rance of  each  other's  ships,  were  indorsed  on  the  back,  and 
•1218  *were  declared  to  form  part  of  the  policy  to  which  the  ship- 
owners were  subscribers;  it  was  held,  that  the  declaration  ought 
to  set  out  the  regulations  as  well  as  the  policy.® 


*  Parker  v.  Beaslej,  3  M.  &  S.  426.    Hagedora  v.  OliTerson,  Id.  485.    Park,  403. 

*  Marsh  v.  Robinson,  4  Esp.  98. 

«  Lear  9.  Heath,  5  TwrnU  201.    (1  Engr.  C.  L.  76.)    Lambe  v.  Dubois,  Id.  202. 

*  2  Oh.  PI.  t03.    Hughes,  Ins.  465.    See  Latham  v.  Rutley,  2  B.  &  C.  20.     (9 
Eng.  C.  L.  10.) 

*  Strong  V.  Hanrey,  3  Bing.  304.    (It  Eng.  C.  L.  12.)    U  Moore,  72. 
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In  an  action  on  a  valued  policy,  where  the  goods  had  been  Alteration 
estimated  at  too  low  a  sum,  and  the  mistake  was  corrected  by  *°  **^® 
the  insertion  of  an  increased  sum  in  the  margin,  the  declara-  P^^^^y* 
tion  stated  the  policy  according  to  its  altered  state,  without 
noticing  the  original  value,  and  it  was  held  sufficient;  for  at  the 
time  of  the  alteration  all  was  in  Jieri.^'    But  when  the  altera- 
tion has  been  made  after  the  execution  of  the  instrument,  that 
fact  should  in  general  be  stated.^    Clauses  which  do  not  bear 
on  the  plaintiff's  cause  of  action,  and  which  are  unnecessary 
to  a  just  comprehension  of  it,  such  as  the  enumeration  of  all 
the  perils,  when  the  loss  is  attributed  only  to  one  of  them,  need 
not  be  detailed/ 

The  subscription  of  the  defendant  ta  the  policy^  and  his  pro-  SubsenB- 
mise  to  indemnify  the  insured  against  the  loss,  are  next  stated.  J?^?*^f  ^"® 
When  the  policy,  in  the  common  printed  form  on  the  ship  and  ^®'®"^^^ 
goodsy  contains  a  memorandum  declaring  the  insurance  to  be 
on  goods,  a  general  averment  is  proper,  that  the  defendant  be-  « 

came  an  insurer  on  the  premises  mentioned  in  the  policy.^ 

If  the  goods  be  required  by  the  terms  of  the  policy  to  be  Shimnent 
laden  at  a  certain  port,  it  must  be  averred  that  they  were  so  ^^^^ 
laden  ;^  or  if  the  policy  be  on  particular  goods,  it  is  proper  ta  8^®* 
state  that  such  goods  were  put  on  boards    But  where  the  de- 
claration stated,  that  the  policy  was  on  indigo  and  bale  goods, 
and  that  divers  goods  of  great  value  were  shipped,  and  that 
the  insured  was  interested  in  them,  and  that  the  policy  was 
made  on  the  said  goods  for  the  use  and  benefit  of  the  insiured; 
it  was  held  sufficient,  on  special  demurrer.' 

An  averment  of  interest  is.  necessary  as  well  in  cases  of  a  Avennent 
policy  on  foreign  as  on  British  ships^  unless  there  be  a  clause  ^f  intoieet. 
nuiking  proof  of  interest  unnecessary,  as  <^  interest  or  no  in-      ^^^^ 
terest,''  or, "  without  further  proof  of  interest  than  the  policy,*' 
or  words  of  like  effect.' 

By  Reg.  Gen.  HilL  T,  4  W.  IV,  reg.  5,  it  is  ordered,  that  ia 
actions  on  policies  of  insurance  the  interest  of  the  assured  may 
.be  avened  thus,  "  that  •/?.,  A,  C,  and  />.,  or  some  or  one  of 
them  were  or  was  interested,"  &a,  and  it  may  alsa  be  averred 
^<  that  the  insurance  was  made  for  the  use  and  benefit,  and  on 
the  account  of  the  person  or  persons  so  interested.'"'  Before 
the  above  rule,  the  persons  m  whom  the  interest  was  vested 
must  have  been  described  with  great  accuracy,  so  that  the  in- 
surers might  know  from  the  declaration  who  were  the  inter- 
ested persons.*    An  averment  of  interest  at  the  time  of  effect- 


•  Robinson  v.  Tobm,  1  Stark.  336.    (3  Eng.  C.  L.  416.) 

»  3  Ch.  PI.  103.  110.    Hughes,  464.         « Id.    Cotterill  o.  Caff,  4  Taunt  385. 

4  Haughton  v.  Ewbaok,  4  Camp.  88.  ■  De  Sjmons  «.  Shedden,  3  B.&  P.  If3« 

'  De  Symons  o.  Johnston,  3  N.  R.  77.. 

f  Cousins  o.  Nantes,  3  Taunt  513.    See  miUy  1133. 

fc  Reg.  Gen.  H.  T.  4  W.  IV. 

i  See  Cohen  o.  Hannam,  5  Taunts  101.  (1  Eng.  C.  L.  36.)  Bell  v.  Ansley;  16 
East,  141.  Wright  v.  Welbie,  1  Cb.  49.  MiUisK  0.  Bell,  16  East,  4.  Caimtfaers 
V.  SheddoQ,  6  Taunt  14.    (1  Eng.  G.  L.  393«} 
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iDg  the  policy  is  immaterial,  and  if  averred  need  not  be  proved; 
it  is  sufficient  to  aver  and  prove  that  the  interest  was  vested 
during  the  period  of  the  risk.* 
Sailing  of      An  averment  Aat  the  ship  sailed  on  her  voyage,  is  intro- 
ch0  thip.    duced  to  show  a  compliance  with  the  policy.    But  whether  the 
ship  sailed  before  or  after  the  making  of  the  policy  is  immate- 
rial, as  every  policy  oontains  the  words  ^  lost  or  not  lost"  An 
averment  therefore  that  the  ship  sailed  after,  is  satisfied  by  proof 
that  she  sailed  before  the  policy  was  made>    Bat  where  the 
policy  was  **  at  and  from,"  a  place,  an  averment  that  the  ship 
was  lost  after  she  had  sailed  on  her  voyage,  is  not  satisfied  by 
proof  that  she  was  lost  before  she  sailed.* 
Avcnnem      The  cause  of  the  loss  should  be  correctly  stated;  it  must 
of  lots,      appear  that  it  was  within  the  terms  of  the  policy.**    If  a  loss 
be  alleged  by  the  perils  of  the  sea,  and  it  appear  to  have  hap* 
pened  from  barratry,  the  variance  will  be  fsital.*    It  is  not  ne- 
*1220    cessary,  *however,  to  aver  the  loss  in  the  very  words  of  the 
policy;  if  the  facts  alleged  come  within  the  meaning  of  the 
words,  it  is  sufficient.   Thus,  an  averment  that  the  goods  were 
lost  by  the  fraud  and  negligence  of  the  master  and  mariners,  is 
a  sufficient  allegation  of  barratry,  though  the  term  '<  barratry," 
being  a  well  known  word  of  art,  is  a  more  correct  description/ 
If  the  loss  happened  through  the  collusion  of  the  master  with 
the  enemy,  the  loss  may  be  laid  by  capture  or  by  barratry.^ 
An  averment  of  the  amount  of  the  loss  is  not  material,  for  a 
partial  loss  may  be  given  in  evidence  under  an  averment  for  a 
Danages.  total  loss.    The  damages  are  severable,  and  the  plaintiff  may 
i^ecover  /e«5,  though  he  cannot  recover  more  than  those  alleged 
in  the  declaradon>    So  the  plaintiff  may  give  in  evidence  any 
damage  that  is  within  the  cause  of  action  as  stated,  without  its 
being  specially  averred.    Thus,  when  some  of  the  goods  had 
been  spoiled,  and  some  saved,  and  the  declaration  alleged  that 
the  vessel  was  simk,  evidence  of  salvage  was  held  to  be  admis- 
sible.^   When  an  adjustment  has  taken  place,  it  need  not  be 
declared  upon  specially,  but  may  be  given  in  evidence  as  an 
admission  upon  the  usual  declaration,  or  upon  an  account 
statedw^ 


•  Rhind  v.  Wilkinwiii,  2  T^unt.  337. 

^  Peppins  n.  Soktuon,  5  T.  R.  496.    3  N.  R.  308.    6  Tftunt  465.    (1  Eng.  C.  L. 
454.) 
«  Abitbd  0.  Bristow,  6  Taunt  462.    (1  Eng.  C.  L.  454.) 
4  3  Sannd.  301.  /.  3  Ch.  PI.  106. 

*  Hughes,  469;  and  see  Cuflen  tu  Bolier,  5  M.  &  S.  461.  Phillips  «.  Barber,  5 
B.  ic  A.  161.  (7  Eng.  C.  L.  65.)  Butler  e.  Wildmaa,  3  B.  &  A.  398.  (5  Eng.  C. 
L.  334.) 

'  Knight  V.  Cambridge,  3  Lord  Raym.  134.^.    1  Stra.  581. 
<  Areangelo  v.  Thompson,  f  Camp.  630.    See  Hodson  v.  Malcomb,  3  N.  R.  336. 
k  Gardiner  v.  Croasdale,  3  Bunr.  904. 

I  Carey  0.  King,  Hardw.  304.    Huffhes,  471.    3  Ch.  Pl.  106. 
i  Rogers  o.  Naylor,  Parity  194.    Christian  «.  Coombe,  8  Esp.  489.    Sherriff  v. 
Potts,  6  Esp.  96. 
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By  Reg.  Gen.  4  W.  IV,  reg.  5,  <<  two  counts  upon  the  same 
policy  of  insurance  are  not  to  be  allowed.^' 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for 
money  bad  and  received,  to  recover  back  the  premium  upon  a 
contract  implied  by  law,  are  to  be  allowed. 

The  account  stated  may  be  joined,  ^  and  there  may  be  seve- 
ral breaches  of  the  same  contract" 

Since  the  new  rules,  every  matter  of  defence,  except  a  denial  Pleadings 
of  the  subscription  to  the  policy  by  the  defendant  must  be  spe- 
cially pleaded.  By  Reg.  Gen.  H.  T.  4  W.  IV,  the  plea  of  non- 
assumpsit  in  an  action  on  a  policy  of  insurance  will  operate 
'<  as  a  denial  of  the  subscription  to  the  alleged  policy  by  the 
defendant,  but  not  of  the  interest  or  the  commencement  of  the 
*riak  of  the  loss,  or  of  the  aUeged  compliance  with  warranties."  *1821 
By  reg.  3,  '^  unseaworthiness,  misrepresentation,  concealment, 
deviation  and  various  other  defences  must  be  pleaded."*  Proof 
of  unseaworthiness,  deviation,  &c.,  lies  on  the  insurer  or  the 
party  pleading  it^ 

As  to  what  may  be  given  in  evidence  under  a  plea  of  non 
^i/acium,  in  an  action  of  debt  or  covenant,  see  ante.* 


SECTION  xxra. 

CONSOLIDATION  BULE. 

In  actions  on  a  policy  of  insurance  against  several  under- 
writers, the  court  by  consent  of  the  plaintiff,  will  make  a  rule 
on  the  application  of  the  defendants,  which  is  called  the  con- 
solidation  rule,  for  staying  the  proceedings  in  all  the  actions 
but  one,  upon  the  defendants  undertaking  to  be  bound  by  the 
verdict  in  that  action,  and  to  pay  the  amount  of  their  several 
subscriptions  and  costs,  in  case  of  a  verdict  for  the  plaintiff.*^ 
Where  the  proceedings  are  not  vexatious,  the  court  has  no 
power  of  compelling  the  plaintiff  to  consent  to  the  consolida- 
tion rule.*  But  if  he  objects,  the  court  may  grant  imparlance 
in  all  the  causes  but  one,  until  he  does  consent.*"  On  the  other 
hand,  if  the  plaintiff  consents,  the  court  will  oblige  the  defend- 
ants to  submit  to  reasonable  terms,  such  as  admitting  the  policy 
and  undertaking  not  to  bring  a  writ  of  error.8?  The  verdict 
referred  to  by  the  consolidation  rule,  means  a  verdict  satisfac- 
tory to  the  court.* 

•  Reg.  G.  H.  T.  4  W.  IV. 

k  Franco  v.  Nalusck,  1  Tyr.  h  O.  401. 
^AfUe^lOU  <Tidd.665. 

*  Doyle  V.  Steward,  4  N.  &  M.  873.    (98  Enff.  C.  L.  169.} 
'  Brown  v.  Newnham,  Marsh.  710.       «  Tidd.  667. 

^  Hodson  o.  RichvdsoD,  3  Burr.  1477. 
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Where  several  causes  are  consolidated,  if  a  writ  of  error  be 

issued  in  the  cause  tried  and  execution  taken  out  for  want  of 

bail  in  error  being  duly  put  in,  execution  in  those  causes  is 

^1222    *  thereby  stayed;  for  the  consolidation  rule  only  relates  to  the 

verdict.* 

Where  several  underwriters  to  a  policy  had  entered  into  a 
consohdation  rule,  by  which  they  undertook  to  abide  the  event 
of  the  verdict,  and  the  cause  was  referred  by  consent  before 
^    trial,  and  the  arbitrator  awarded  the  aggregate  sum  due  to  the 
assured  from  the  underwriters  at  large;  the  court  would  not 
order  it  to  be  referred  back  to  the  arbitrator  to  insert  the  amount 
of  the  sum  due  and  payable  from  each  underwriter  individual- 
ly, without  the  consent  of  such  imderwriters> 
Opening        The  court  wilt  not  open  a  consolidation  rule  unless  there  be 
the  conso-  a  manifest  failure  of  justice.    Where  in  an  action  on  a  policy 
Mation     there  had  been  two  verdicts  found  for  the  plaintiff,  of  which 
^*         the  court  disapproved;  the  court  refused  an  application  to  open 
the  consolidation  rule  for  the  purpose  of  trying  another  action. 
Tindal,  C.  J.,  observed,  that  it  there  was  a  default  of  justice,  or 
if  the  usual  facilities  were  not  afforded  upon  the  investigation, 
or  if  new  evidence  had  been  discovered  subsequently  to  the 
trial,  tliey  might  open  the  rule,  but  otherwise  it  was  better  that 
there  should  be  an  individual  hardship,  than  that  a  long  esta- 
blished rule  should  be  violated.^    But  if  the  court  think  it  rea- 
sonable to  open  a  consolidation  rule,  and  try  a  second  cause, 
they  will  extend  to  the  second  trial  all  such  terms  made  com- 
pulsory on  the  party  successful  in  the  first  cause,  as  are  requi- 
site for  attaining  the  merits.^ 

The  consolidation  rule  is  binding  only  on  the  parties  who 
seek  the  benefit*  Therefore  if  the  defendant  obtains  a  verdict, 
the  plaintiff  may  proceed  in  a  second  consolidated  action;  but 
if  he  does  so  without  the  leave  of  the  court,  he  will  not  have 
the  benefit  of  any  of  the  terms  which  were  imposed  on  the  de- 
fendant by  the  consolidation  rule,  and  the  court  will  restrain 
the  second  cause  until  the  costs  of  the  first  are  paid/ 

The  defendants  in  several  actions  on  a  policy  of  insurance, 
•1223  •paid  money  into  court,  which  the  plaintiff  took  out,  without 
taking  the  costs  at  that  time;  afterwards  they  entered  into  the 
common  consolidation  rule,  and  the  plaintiff  was  nonsuited  in 
the  action  that  was  tried;  held,  that  the  latter  was  not  entitled 
to  the  costs  in  any  of  the  actions  up  to  the  time  of  paying  the 
money  into  coiurt.^ 


» Aylwin  v.  Favine,  S  N.  R.  430.    See  Gill  v.  Hinckley,  1  Moore,  79.    (4  Eng. 

i>  Kynaston  v.  Liddell,  8  Moore,  323.    (17  Eng.  C.  L.  104.) 

«  Poster  V.  Alrery,  MS.  T.  T.  1837.    3  Bing.  N.  C.  897.    (32  Eng.  C.  L.) 

^  Cohen  v.  Bulkeley,  5  TaunU  165.    (1  Eng.  C.  L.  52.) 

«  Doyle  V.  Stewart,  4  N.  &  M.  873.    (d8  Eng.  C.  L.  169.) 

'  Doyle  V.  Douglas,  4  6.  &  Ad.  544.  (34  Engr.  C.  L.  113.)  Long  v.  Doufflas,  /d.fi. 

•  Burstall  v.  Homer,  7  T.  R.  372. 
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SECTION  XXIV. 
EViD^ircs. 

1 

In  an  actbm  on  a  policy  of  insurance,  the  plaintiff  must 
prove:  1.  The  ezecuiioa  of  the  policy  by  the  defendant*    d* 
The  interest  of  the  insured,  and  shipment  of  the  goods,    dw 
The  sailing  of  the  ship.    4.  The  loss  and  daniages,  if  not  ad« 
mitted  by  the  pleadings*    The  policy  must  be  produced,  pro- 
perly stamped,  and  the  subscription  of  the  defendant  proved. 
If  the  subscription  be  by  an  agent,  the  authority  of  the  agent 
must  be  proved,  which  may  be  done  by  the  agent  himself.    If  Proof  of 
there  be  no  direct  evidence  of  such  authority,  proof  of  the  hand-  agmcy. 
writing  of  the  agent,  and  that  he  was  in  the  habit  of  subscrib* 
ing  policies  for  the  defendant,  with  his  knowledge,*^  or  that  the 
defendant  had  paid  losses  on  policies  subscribed  by  the  agent, 
is  sufficient,  though  it  appear  that  the  agent  was  appointed  by 
letter  of  attorney.^    A  letter  dated  abroad,  and  addressed  to 
J.  S,j  in  England,  with  the  English  ship  letter  post  mark  upon 
it,  directing  a  policy  to  be  effected,  is  sufficient  to  prove  that 
J*  S.  was  the  person  residing  in  Great  Britain,  who  received 
the  order  for,  andeffected  the  policy.®    Parol  evidence  of  what  Eridenoe 
passed  at  the  time  of  effecting  a  policy  of  insurance,  is  not  i*^  ezplap 
admissible  to  restrain  the  effect  of  the  policy.**    Nor  is  the  ^Ij"*" -^^ 
slip  signed  previous  to  the  policy  evidence  of  the  insurance.*    ^^  ^^^' 
But  usage  is  admissible  to  explain  the  terms  of  the  policy, 
but  not  to  add  to  or  vary  its  stipulations.    Thus,  evidence  is 
admissible  *to  show  that  a  port  in  Friesland  is,  in  mercantile    *1224 
language,  a  port  in  the  Baltic.^ 

The  interest  in  the  subject  matter  insured  must  be  proved  as  Proof  of 
laid  in  the  declaration ;  if  it  be  a  ship,  evidence  of  acts  of  owner-  ^®  i"^ 
ship,  as  loading  the  ship,  paying  the  persons  employed,  pro-  J^^^ 
Tiding  stores,  or  the  like,  is  presumptive  evidence  of  the  plain- 
tiff's title.if    Where  the  interest  is  alleged  to  be  in  a  party  who 
was  never  in  possession  of  the  ship,  his  title  must  be  proved 
by  the  production  of  the  bill  of  sale,  and  by  proving  the  own- 
ership of  the  vendor,  and  a  compliance  with  the  requisites  of 
the  registry  acts>    The  register  is  of  itself  no  evidence  to  prove 
a  transfer  by  sale ;  for  the  objects  of  the  registry  acts  were  alien  ^®  '^"* 
from  those  of  evidence,  but  though  a  certificate  of  registry  is 

■  Neale  «.  Inrinff,  1  Esp.  61.  >*  Haughton  v.  Ewbank,  4  Camp.  88. 

'  Arcangelo  v.  Thompson,  3  Camp.  360. 

'  Weston  o.  Ernes,  1  Taunt.  115.         •  Rogers  v.  McCarthy,  3  Esp.  107. 

'  Uhde  «.  Waters,  3  Camp.  16.  Gibbon  «.  Young,  8  Taunt.  261.  (4  Eng.  C.  L. 
93.)    Parkinson  v.  Collier,  Park,  416. 

K  Amery  v.  Rogers,  1  Esp.  207.  Thomas  v.  Fayle,  5  Esp.  88.  Abbott,  Ship.  72. 
Robertson  v.  French,  4  East,  130.    Sutton  v.  Bush,  2  TaunU  302. 

k  6  Geo.  IV,  c.  110,  and  7  Geo.  IV,  c.  48,  8.  25, 26, 27. 
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not  even  primd  facie  evidence  of  a  transfer  by  sale,*  yet  in 
many  instanijes  it  will  negative  a  transfer  by  sale,  and  operate 
as  conclusive  evidence  of  want  of  tide.  As  where  the  interest 
was  alleged  to  be  in  four,  but  two  only  were  mentioned  as 
owners  in  the  register;  it  was  held  that  the  action  could  not 
be  maintained,  for  want  of  proof  of  interest  in  the  four,  though 
they  were  all  partners  in  trade,  and  had  paid  jointly  for  the 
Bhip>  An  averment  that  «/f.  was  sole  owner  of  the  ship  to  a 
certain  day,  is  not  disproved  by  evidence  that  he  executed  a 
bill  of  sale  of  part  before  that  day,  and  that  on  that  day  the 
requisites  of  the  registry  acts  were  complied  with.*  Where  the 
ship  was  purchased  in  a  foreign  port,  a  copy  of  the  bill  of  sale 
issued  by  a  public  officer  authorised  to  authenticate  the  origi- 
nal, and  to  make  copies,  was  held  to  be  evidence  of  that  fact' 
Interest  in  goods  may  be  proved  by  evidence  of  possession  by 
the  insured,  and  of  the  exercise  of  acts  of  ownership,  the  pro- 
*1225  duction  of  the  bill  of  lading,  and  the  evidence  of  *the  captain 
of  the  ship  that  he  had  the  goods  mentioned  in  it  on  board,  is 
sufficient.* 
Bill  of  .A  bill  of  lading  signed  by  a  deceased  master  of  a  vessd,  for 
Isding.  goods  to  be  delivered  to  a  consignee  or  his  assigns,  he  paying 
freight,  is  admissible  as  evidence  of  the  consignee  having  an 
insumble  interest  in  the  gooda'  So  the  production  of  a  bill  of 
parcels  from  the  seller  abroad,  with  the  receipt  to  it,  and  proof 
of  his  handwriting,  has  been  held  sufficient.^  So  the  bill  of 
lading  is  evidence  of  the  property  in  the  goods,  on  proof  of  the 
master's  signature,  though  he  be  alive;  but  it  is  not  evidence 
of  the  shipment.^ 
Shipment  Where  the  policy  is  on  freight,  the  insured  must  prove  that, 
of  the  but  for  the  intervention  of  the  perils  of  the  sea  insured  against, 
9^^**  some  freight  would  have  been  earned,  either  by  showing  that 
some  goods  were  put  on  board,  or  that  there  was  an  inception 
of  the  right  to  freight  under  the  charterparty,  or  some  other 
express  or  implied  contract^    The  loss  accruing  by  reaton  of 

»  Pirie  V.  Andeiaoii,  4  Taunt.  65d.    Flower  v.  Young,  3  Camp.  340. 

k  Camden  v.  Anderson,  5  T.  R.  709.  Westerdale  o.  Dale,  7  T.  R.  306.  But  see 
Dawson  v,  Leake,  1  D.  &  B.  59. 

«  Ritchie  v.  St.  Barbe,  4  Taunt  768.  *  Woodward  v.  Larking,  3  Esp.  286. 

•  M'Andiew  v.  Bell,  1  Esp.  473. 

'  Haddow  v.  Parry,  8  Tannt.  303.  Bat  if  the  master  gaurds  his  acknowledgement 
br  saying  **  contents  unknown/*  so  that  he  does  not  charge  himself  with  the  receipt 
of  any  goods  in  particular,  the  bill  of  lading  alone  is  not  evidence,  either  of  the  quan- 
ti^  of  the  goods,  or  of  property  in  the  consignee.  Id*  By  6  Geo.  IV,  c.  94,  s.  9, 
"any  person  entrusted  with,  and  in  possession  of,  any  bill  of  lading,  dock  warrant, 
Ace.,  or  warrant  or  order  for  the  delivery  of  goods,  shall  be  deemed  and  taken  to  be 
the  true  owner  of  the  goods,  so  as  to  nve  yalidity  to  any  eontract  for  the  sale  of  the 
foeda,  or  any  deposit  or  pledge,  provided  there  be  no  notice  by  the  documents  them- 
selves that  the  person  entrusted  as  aforesaid  was  not  the  actual  owner." 

s  Rnsoell  v.  Bocken,  9  Stra.  11S7. 

k  Diokson  y.  Lodge,  1  Stark.  S86.    (11  Eng.  C.  L.  367.) 

I  Davidson  v.  Willasey,  1  M.  &•  8.  313.  Flint  v.  Flemyng,  1  B.  1^  Ad.  45.  (90 
Eng,  C,  L,  340.) 
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the  iusured  being  deprived  of  the  means  of  carrying  his  own 
goods  in  his  own  ship,  is  recoverable  under  such  a  policy/ 

Where  the  vessel  is  lost^  there  must  be  evidence  of  her  sail-  Sailing  on 
ing  on  the  voyage  stated  in  tbe  policy;^  proof  of  a  particular  ^^  ^^y- 
destination  by  a  charterparty,  or  of  her  clearing  out  for  a  par-  *^' 
ticular  port,  or  of  a  license  for  the  port  mentioned  in  the  policy, 
will  be  primd  facie  evidence  of  her  sailing  on  the  voyage  in- 
sured after  she  dropped  from  her  moorings.^ 

To  prove  a  warranty,  that  a  ship  insured  was  of  a  particular    *1 226 
nation,  it  is  primd  facie  evidence,  that  she  carried  the  flag  of  Compli- 
that  natioB  at  times  when  she  was  free  from  all  danger  of  cap-  ^^  ^l}^ 
ture,  and  that  the  captain  addressed  himself  to  the  consul  of 
that  nation  in  a  foreign  port.^ 

If  the  warranty  be  to  sail  with  convoy,  compliance  will  be 
presumed,  if  a  convoy  was  required  by  law.^  The  log-book, 
or  the  official  letter  of  the  commander  of  the  convoy,  is  evi- 
dence of  tbe  ship  sailing  with  a  convoy/  When  it  is  neces- 
sary to  prove  a  license,  the  original  document  must  be  pro- 
duced, if  in  existence,  but  if  lost,  secondary  evidence  of  it  will 
be  admitted,  which  may  be  an  examined  copy,  or  if  there  be 
none,  parol  testimony .k 

The  proof  of  the  loss  must  correspond  with  the  averments  in  Proof  of 
the  declaration.  We  have  seen  that  in  case  of  a  ship's  not  ^«  l^®*- 
having  been  beard  of  for  a  considerable  time,  a  loss  may  be 
presumed.^  Where  a  loss  is  to  be  inferred  from  tbe  want  of 
intelligence,  the  plaintiff  must  distinctly  prove  that,  when  the 
vessel  left  the  port  of  outfit,  she  was  bound  upon  the  voyage 
insured.'  Where  the  plaintiff's  agent  showed  to  the  defend- 
aut,  an  underwriter,  the  captain's  protest,  containing  an  ac- 
count of  the  loss  of  the  ship  insured,  demanding  payment;  held, 
that  this  did  not  entitle  the  defendant  to  read  tbe  protest  in 
evidence  in  an  action  on  the  policy/^ 

Iq  case  of  a  capture,  the  entry  in  Lloyd's  books,  stating  the  Loss  by 
capture,  is  evidence  of  the  fact,  as  against  a  subscriber  to  <»pt»ir«* 
Lloyd's^  We  have  already  seen  that  the  condemnation  of 
tbe  property  insured  as  enemy's  property  by  the  sentence  of  a 
court  of  admiralty,  is  conclusive  evidence  against  the  warranty 
of  neutrality,^  with  respect  to  the  amount  of  the  loss.  In  open 
policies  the  insured  must  prove  the  amount  of  his  loss,  but  in 

*  Per  Bayley,  J.,  1  B.  &  Ad.  49.    (20  Eng.  C.  L.  340.) 

*  Roster  «.  Innes,  R.  &  M.  336.    (31  En^.  C.  L.  450.) 

*  Cohen  o.  Hinckley,  3  CamD.  53.    Marshall  9.  Parker,  li,  69. 
'  Aroangelo  v,  Thompson,  3  Camp.  630. 

*  Thornton  v.  Lane,  4  Camp.  33 !• 

'  D'lsraeli  d.  Jowett,  1  Esp.  437.    Watson  v.  King,  4  Camp.  875. 
V  3  Stark.  Ev.  640.    Kensington  v.  Inglis,  8  East,  373.    Rhind  «.  Wilkinson,  3 
Taunt.  343,    Eyre  «•  Palsgrave,  3  Camp.  606. 
>>  See  atUe^  1 156. 

*  Koster  v.  Jones,  R.  &  M.  333.    (31  Eng.  C.  L.  450.) 

i  Senat  v.  Porter,  7  T.  R.  158.  k  Abel  v.  PotU,  3  Esp.  343. 

^  Ante,  l\S9. 


al^ 


•1287  nrsTTBAKCS.  [chap.  ivt. 

•valued  policies,  if  the  loss  be  a  total  one,  he  need  only  prove 
that  he  had  some  interest:  if  partial  only,  he  must  show  the 
amount  of  his  loss,  as  in  an  open  policy.*  Payment  into 
court  of  a  per  centage  on  a  valued  policy,  does  not  admit  a 
total  loss> 
Amount  of  The  certificate  of  an  agent  for  Lloyd's  at  a  foreign  port,  as- 
losi.  certaining  an  average  loss  on  a  cargo  damaged  by  sea  water,  is 
not  of  itself  admissible  evidence  as  to  the  amount  of  the  loss, 
in  an  action  by  the  assured  against  the  underwriters  in  this 
country/ 

The  evidence  required  on  behalf  of  the  defendant,  must  de- 
pend on  the  nature  of  the  defence. 
Who  inay  An  underwriter  is  a  competent  witness  for  another  under- 
be  a  wit-  ^p^iter  who  has  subscribed  the  same  policy  ;•■  unless  he  has 
*'***•  entered  into  the  consolidation  rule,  or  has  paid  the  amount 
of  the  loss  on  condition  of  being  repaid,  if  the  policy  tnmed 
The  own-  out  to  be  invalid.*  An  owner  of  a  ship  is  not  a  good  wit- 
®'*  ness  (in  an  action  on  an  insurance  of  goods  put  on  board  that 

ship)  to  prove  her  seaworthy  until  released  by  the  plaintiff.*" 
In  an  action  on  a  policy  of  insurance  on  goods  from  London 
to  Emden,  where  the  ship  was  lost  by  putting  into  the  Texel; 
the  captain,  as  part  owner  of  the  ship,  was  admitted  as  a  com- 
petent witness  to  prove  that  the  ship  originally  sailed  on  the 
voyage  insured  by^  the  direction  of  the  owners  of  the  goods, 
though  not  to  prove  that  the  deviation  was  justified  by  neces- 
The  cap-  sity.r  But  the  captain  of  a  ship  is  not  an  adinissible  witness  to 
^■"*-  disprove  barratry,  by  showing  that  the  barratrous  acts  were 
done  by  consent  and  direction  of  the  owners,  without  a  release 
from  the  underwriters.^  Depositions  taken  in  an  action  on  a 
policy  of  insurance  of  the  captain,  who  is  also  part  owner, 
where  the  loss  is  imputed  to  his  misconduct,  are  not  evidence.* 
Nor  is  the  captain's  protest  evidence  of  the  fact  therein  stated, 
•1228  ^though  it  may  be  read  for  the  purpose  of  contradicting  his  tes- 
timonyj 

One  who  is  jointly  interested  in  the  property,  is  incompetent 
to  give  evidence.*^  But  in  an  action  on  a  policy  for  goods,  the 
supercargo,  who  was  to  have  had  a  share  in  the  profits  of  the 
adventure,  is  a  good  witness  where  the  goods  were  lost  before 
they  were  sold,*  and  the  broker  who  effected  the  policy,  and 
has  a  lien  upon  it  for  his  premium,  is  a  competent  witness  to 
prove  all  matters  connected  with  the  policy."  Upon  a  question 

*  d  Saund.  201.    See  ante,  1252.  ^  Backer  v.  Palsgrave,  I  Taunt.  419. 
«  Drake  v,  Marryatt,  2  D.  &  R.  696.     1  B.  &  C.  473.    (8  Eng.  C.  L-  137.) 

*  Burt  V.  Baker,  3  T.  R.  27.    Akers  r.  Thornton,  1  Esp.  414. 
«  Forrester  v.  Pigou,  3  Camp.  380.    1  M.  &  S.  14. 

'  Rotberoe  v,  Elton,  Peake,  84,  n.    Fox  i;.  Lushington,  Peake,  85,  n. 

ff  De  Symonds  v,  De  la  Cour,  2  N.  R.  374. 

fc  Bird  V.  Thompson,  1  Esp.  339.  «  Taylor  v,  M'Viccar,  6  Esp.  27* 

J  Senat  v.  Porter,  7  T.  R.  158.     Christian  v.  Coombe,  2  Esp.  490« 

fc  De  Symmonds  v,  Shedden,  2  B.  &  P.  155. 

1  Robertson  v.  French,  4  Esp.  246.    4  East,  130. 

»  Hunter  v.  Leathley,  10  B.  &;  C.  858.  (21  Eng«;C.  L.  184.) 
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concerning  the  seaworthiness  of  a  ship^  after  the  evidence  of 
persons  who  have  been  examined  as  to  her  condition,  experi- 
enced shipwrights  who  never  saw  hec  may  be  called  to  say 
whether,  upon  the  facts  sworn  to,  she  was  in  their  opinion  sea- 
worthy or  not* 


SECTION  XXV. 

■ 

INSUltANCE  TTPON  LIVES. 

An  insurance  upon  life  is  a  contract  by  which  the  insurer, 
in  consideration  of  a  certain  premium,  agrees  to  pay  a  stipula- 
ted sum,  or  an  annuity  upon  the  death  of  the  party  whose  life 
is  insured,  whenever  that  event  shall  take  place,  if  the  insur- 
ance be  for  the  whole  life;  or  in  case  it  should  happen  within 
a  certain  fixed  period,  if  the  insurance  be  for  a  limited  time. 
This  species  of  insurance  is  often  resorted  to  as  a  means  of 
making  a  provision  for  a  family,  after  the  death  of  the  party 
whose  life  is  insured;  and  also  as  a  security  for  the  repayment 
of  a  loan;  a  life  policy  is  assignable  and  may  be  effected  either 
by  the  party  himself  or  by  a  third  person,  but  to  prevent  life 
insurance  from  being  converted  into  a  medium  of  mischievous 
speculation,  it  was  enacted  by  14  Geo.  Ill,  c.  48,  s.  1,  «<that  Gamingor 
no  insurance  should  be  made  by  any  person,  body  politic  or  wagering 
corporate,  on  *lives,  or  on  any  other  event,  wherein  the  person  Pol»cie« 
for  whose  benefit,  or  on  whose  account  the  policy  is  made,  has  ^{^^  * 
no  interest,  or  by  way  of  gaming  or  wagering;  and  every  in- 
surance made,  contrary  to  the  true  intent  and  meaning  thereof, 
should  be  void  to  all  intents  and  purposes."  Sec.  2.  *<  That  in 
every  policy  on  lives  or  other  events,  the  name  of  the  person 
interested,  or  on  whose  account  it  is  made,  should  be  inserted." 
Sec  3.  **  That  no  greater  sum  should  be  recovered,  or  received 
from  the  insurer,  than  the  amount  of  the  interest  of  the  insured." 
Sec.  4,  contains  a  proviso  *^  that  this  act  shall  not  extend  to 
marine  insurance." 

In  order  to  render  a  policy  valid,  within  the  meaning  of  this  The  party 
act,  the  party  for  whose  benefit  it  is  effected  must  have  a  pecu-  ^^  ^  *^ 
niary  hiterest  in  the  life  or  event  insured;  therefore,  a  policy  in"u,J^n^® 
effected  by  a  father  on  the  life  of  his  son,  he  not  having  a  pecu-  i«  effected 
niary  interest  therein,  has  been  held  to  be  void>    But  **  if  a  must  have 
father,  wishing  to  give  his  son  some  property  to  dispose  of, «  petutd- 
make  an  insurance  on  his  son's  life,  in  the  son's  name,  not  for  ^'.'**^ 
the  father^s  own  profit,  but  for  the  benefit  of  the  son,  there  is  |^  j'^ 
no  law  to  prevent  his  doing  so."®  sored. 

*  Bickwith  v.  Sydebotham,  1  Camp.  117.    Thornton  v.  Royal  Exchange  Assu- 
rance Company,  Peake,  S5. 
»  Halford  v.  Kymer,  10  B.  dc  C.  794.    (91  Eng.  C.  L.  156.) 
«  Per  Bayley,  J.,  id.  799. 
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A  croditor      A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor, 
may  io-     for  (j^  means  whereby  he  is  to  be  satisfied,  may  materially 
luTof  his  ^P^'^^  ^^  ^^9  ^^  ^^  death  must,  at  all  events,  in  some  degree 
debtor.      le^n  his  security.*   But  though  a  creditor  may  insure  the  life 
of  his  debtor  to  the  extent  of  his  debt,  yet  such  a  contract  is 
substantially  a  contract  of  indemnity  against  the  loss  of  the 
debt;  and  therefore,  if,  after  the  death  of  the  debtor,  his  execu- 
tors pay  the  debt  to  such  insuring  creditor,  the  latter  cannot 
afterwards  recover  upon  the  policy,  although  the  debtor  died 
insolvent,  and  the  executors  were  furnished  with  the  means  of 
payment  by  a  third  party;  it  being  immaterial  from  what  fund 
the  debt  has  been  discharged  so  as  the  creditor  has  received 
satisfaction.^  So  where  the  debt  accrues  by  virtue  of  an  illegal 
security,  as  a  note  for  money  won  at  play,  such  interest  is  not 
insurable.*^ 
*1230        *An  executor,  in  trust,  has  a  sufficient  interest  to  entitle  him 
to  make  insurance  in  his  own  name  on  the  life  of  a  person  who 
granted  an  annuity  to  the  testator.^    Whether  a  party  may  in- 
sure his  own  life  as  the  agent,  with  the  funds  and  for  ^e  benefit 
of  another,  seems  to  admit  of  some  doubL® 
peeltm-        In  effecting  an  insurance,  it  is  usual  for  the  party  to  subscribe 
tion  re-      ^  written  declaration,  touching  his  age,  health,  &c.,  \irliich  is 
8^ud^    incorporated  by  reference  in  the  policy,  at  the  end  of  which  a 
heaithy&e  proviso  is  usually  inserted,  avoiding  the  policy,  if  the  declara- 
tion contains  any  averment  that  is  not  true,  or  if  the  insured  is 
afflicted  with  any  disorder  which  has  a  tendency  to  shorten 
human  life.    It  is  not  to  be  concluded  that  ai  disorder  with 
which  a  person  is  afflicted  before  he  effects  an  insurance  on  bis 
life,  is  "  a  disorder  tending  to  shorten  life,"  from  the  mere  cir- 
cumstance that  he  afterwards  dies  of  it,  if  it  be  not  a  disorder 
which  generally  has  that  tendency.^  Where  a  policy  contained 
a  warranty  that  the  insured  had  not  been  afflicted  with  nor  was 
subject  tQ  gout,  vertigo,  ^/«,  &c.;  it  was  held,  that  the  fact  of 
the  insured  having  had  an  epileptic  fit,  in  consequence  of  an 
accident,  was  not  a  falsification  of  the  warranty.    To  vacate 
such  a  policy,  it  must  be  shown  that  the  assured  was  naturally 
liable  to  fits,  or  by  accident  or  otherwise  had  become  so  liable.^ 
An  nntrae    '  By  a  declaration  and  statement  as  to  health,  &c,  signed  by 
^tement,  the  assured  previous  to  effecting  a  policy  on  a  life,  it  was 
wSnten-    ?Si^®^«  *^*^  ^f  ***y  untrue  averment  was  contained  therein,  or 
tionally'    ^^  ^^  ^^^^^  required  to  be  set  forth  in  the  proposal  (annexed) 
made,  will  were  not  truly  stated,  the  premiums  should  be  forfeited,  and 

■  Anderson  v.  Edie,  Park,  640«    Lindenaa  v.  Deeborough,  3  C.  ^  P.  353.    (14 
Eng.  C.  L.  343.)    8  B.  &  C.  686.    (15  Eng.  C.  L.  306.) 
t*  Godsall  9.  Boldero,  9  East,  73.  «  Dwjer  v.  Edie,  Park,  639. 

*  Tidswell  v.  Ankerstein,  Peake,  151.. 

•  Wainwright  v.  Bland,  1  Gale,  406.     1  Mees.  &  WeU.  39. 

'  Watson  V.  Mainwaring,  4  Taunt.  763.  Being  troubled  with  spasms,  eramps,  and 
violent  fits  of  the  gout,  does  not  falsify  a  warranty  of  good  health.  WUlis  v*  Poole, 
Marsh.  649. 

f  Chattock  «.  Shawe,  1  M.  &  Rob,  498. 
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the  assnranoe  be  absolutely  mill  and  void;  the  statement  as  to  avoid  the 
the  health  of  the  life  was  untrue  in  point  of  fact,  but  not  to  the  policy- 
knowledge  of  the  party  making  it;  held^  that  the  premiums 
were  forfeited,  and  could  not  be  recovered  back;  for  the  state- 
ment was  not  the  less  untrue  because  the  party  making  it  was 
not  apprized  of  its  untruth.* 

•Where  an  insurance  was  effected  on  the  life  of  A,  for  the    'ISSl 
benefit  of  J9.,  and  the  insurance  office  acted  upon  t^.'s  own  The  party 
representation  as  to  the  state  of  his  health,  and  it  turned  out  !"*'*"l"f  ^* 
that  he  was  not  an  insurable  life;  held,  that  B,  could  not  main-  ^he  stated 
tain  an  action  on  the  policy,  although  he  was  not  privy  to  the  meat  of 
representation;**  for  in  an  insurance  upon  the  life  of  another,  the  life  in- 
the  life  insured,  if  applied  to  for  information,  is,  in  giving  such  sured. 
information,  impliedly  the  agent  of  the  party  insuring,  who  is 
bound  by  his  statements,  and  must  suffer  if  they  are  false, 
although  he  is  unacquainted  with  the  life  of  the  insured.    As 
where  the  plaintiff  in  effecting  an  insurance  on  the  life  of  B,^ 
with  whom  he  was  unacquainted,  desired  the  agent  of  the 
insurance  office  to  do  all  that  was  requisite;  the  agent  knew 
B.  well  and  made  the  usual  inquiries;  one  of  the  terms  of  the 
contract  was  a  reference  io  the  usual  medical  attendant  of  the 
life  insured ;  B.  having  given  a  false  reference,  it  was  held  that 
he,  plaintiff,  could  not  recover.* 

If  the  insured,  at  the  time  of  effecting  the  policy,  conceals  A  material 
anything  which  the  insurer  ought  to  know,  the  policy  is  void,  conceal- 
whether  the   insured  considered   it  material   or  not;  what  ™®"j^^ 
amounts  to  a  misrepresentation  or  material  concealment  is  a  policy, 
question  for  the  jury.**    A  female  upon  whose  Hfe  it  was  pro- 
posed to  effect  an  insurance,  was  represented  to  the  insurers,  in 
December,  1822,  by  w^.,  a  medical  man,  as  enjoying,  ordinari- 
ly, a  good  state  of  health;  the  same  representation  was  repeat- 
ed by  A,  in  March,  and  the  insurance  was  effected  in  April, 
1823;  between  December,  1822,  and  March,  1823,  she  had 
been  ill  with  a  pulmonary  attack,  and  was  attended  by  B,^  but 
no  disclosure  of  these  circumstances  was  made  to  the  insurers; 
in  April,  1824,  she  died  of  a  pulmonary  disease;  held,  that  the 
jury  ought  to  have  been  called  on  to  consider  whether  the  ill- 
ness in  1823,  and  the  attendance  of  B,  ought  to  have  been  dis- 
closed to  the  insurers;  and  that  it  was  not  sufficient  to  direct 
them,  generally,  to  consider  *  whether  or  not  there  had  been    *1232 
any  misrepresentation.*  So  where  the  insured  was  represented 
as  resident  at  Fisherton  Anger;  and  the  &ct  was,  that  she  was 
then  a  prisoner  in  the  county  gaol  there;  held,  that  it  was  a 

•  Dackett  v.  Williams,  9  C.  &  M.  348.   A  Tyr.  240. 

^  Maynaid  v.  Rhodes,  5  D.  &  R.  966.    1  C.  &  P.  860.    (11  Eng.  O.  L.  418.) 
«  Everett  v.  Deeborough,  6  Bingr.  603.    (16  Eng.  C.  L.  618.)    3  M.  &  P.  190. 
d  Lindenaa  v.  Deeborough,  8  B.  &  C.  586.    (15  Eng.  C.  L.  306.)    3  M.  &  R.  45. 
Wainwright «.  Bland,  1  Gale,  406.     1  Mees.  &  Wela.  39. 

•  Momson  «.  MuspiaU,  4  Bing.  60.    (13  Eng.  C.  L.  341.)    19  Moore,  931. 
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question  for  the  jury  whether  the  imprisonment  was  a  material 
fact,  and  ought  to  have  been  communicated.* 

A  policy  of  insurance  on  the  life  of  another  person,  who  at 
the  time  of  the  insurance  is  in  a  good  state  of  health,  is  not  vi- 
tiated by  the  non-communication  of  such  person  of  the  fact  of 
bis  having  a  few  years  before  been  afflicted  with  a  disorder 
tending  to  shorten  life,  if  the  disorder  was  of  such  a  character 
as  to  prevent  the  party  from  being  conscious  of  what  had  hap- 
pened to  him  while  suffering  under  it**  Where  a  party  about 
to  insure  her  life  for  a  limited  period,  gave  felse  answers  to 
verbal  inquiries  respecting  the  amount  of  her  insurances  at 
other  offices,  and  the  jury  found,  that  she  thereby  suppressed 
a  material  fact;  the  court  held,  that  the  policy  was  void.®  On 
an  insurance  on  a  man's  life  for  a  year,  if  some  short  time  be- 
fore the  expiration  of  the  term  he  receives  a  mortal  wound,  of 
which  he  dies  after  the  year,  the  insurer  will  not  be  liable.^ 

Where  an  insurance  is  made  upon  a  man's  life  who  goes  to 
sea,  and  the  ship  in  which  he  sailed  is  never  afterwards  heard 
of,  the  question  whether  he  did  or  did  not  die  within  the  term 
insured,  is  a  fact  for  the  jury  to  ascertain  from  the  circumbtan- 
ces  which  shall  be  produced  in  evidence  before  them.^  Though 
the  policy  contains  no  exception  as  to  death  by  the  hands  of 
justice,  yet  if  it  be  eflfected  by  a  party  on  his  own  life,  and  he 
suffer  death  for  felony,  the  policy  is  void  as  to  those  claiming 
under  him,  and  in  his  right/  The  conditions  annexed  to  a 
policy  must  be  strictly  performed.^  If  after  the  death  of  the 
life  insured,  the  sum  due  on  the  policy  be  paid,  and  the  insurer 
*1233  ^afterwards  discovers  that  the  policy  was  void  on  the  ground 
of  fraud,  he  may  recover  it  back  in  an  action  for  money  paid> 


SECTION  XXVI, 

INSUBANCE  AGAINST  FIBE. 


An  insurance  against  fire  is  a  contract  by  which  the  insurer^ 
in  consideration  of  a  certain  premium  received  by  him,  either 
in  a  gross  sum,  or  by  annual  payments,  undertakes  to  indem- 
nify the  insured  against  all  loss  or  damage  which  he  may  sus- 
tain in  his  house  or  other  buildings,  goods,  merchandise,  &c.. 


*  Hugnenin  v.  Rayley,  6  Taunt.  186.    ^  Eng.  C.  L.  351.) 
^  Swete  V.  Fairlie,  6  C.  &  P.  1.    (25  Eng.  C.  L.  949.) 

c  Wainwright  v  Bland,  1  Mees.  &  Wils.  32.     1  Gale  406. 

*  Lockyer  v.  Ofiley,  1  T.  R.  260.  •  Patterson  v.  Black,  Park,  644. 

'  Amicable  Society  v.  Bolland,  2  Dow.  &  Clarke,  1.    4  Bligh  N.  S.  194. 

>  See  Want  v.  Blunt,  12  East,  183. 

k  Lefeyre  v.  Boyle,  3  B.  &  Ad.  877.    (23  Eng.  C.  L.  207.) 
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by  fire,  during  a  limited  period  of  time.*    A  policy  of  this  kind  Not  aa- 
is  not  in  its  nature  assignable,  nor  can  the  interest  in  it  be  wgn^ble. 
transferred  from  one  person  to  another,  t^;i7Ao{//  the  consent  of 
the  office;  therefore  where  a  policy  was  transferred  to  the  pur- 
chaser of  a  house  thereby  insured,  and  the  house  was  after- 
wards burnt;  it  was  held,  that  he  could  not  recover  on  the 
policy.*    This  species  of  policy  falls  within  the  14  G.  Ill,  c. 
48,®  consequently  the  insured  must  have  an  interest  in  the  pro- 
perty insured. 

A  misrepresentation  or  concealment  of  material  facts  will  Misiepr^- 
avoid  a  fire  policy,  in  the  same  manner  as  other  policies.(l)  sentauon 
Where  w?.,  abroad,  having  two  warehouses,  wrote  to  this  ^^jj^n^^ 
country  to  effect  an  insurance  upon  one  of  them  only,  without 
stating,  as  was  the  fact,  that  a  house  nearly  adjoining  it  had 
been  on  fire  on  that  evening,  and  that  there  was  danger  of  the 
fire  again  breaking  out;  and  sent  his  letter  after  the  regular 
post  time;  the  fire  having  again  broken  out  on  the  day  next 
but  one  following,  and  consumed  ^^.'s  warehouse;  held,  that 
this  was  a  material  concealment,  although  ./f.'s  letter  was  writ- 
ten without  any  fraudulent  intention.*^    Where  a  mill  was  in- 
sured as  being  of  one  class  and  turned  out  to  have  been  of 
another,  at  the  time  it  was  insured;  held,  that  the  policy  was 
void,  for  *the  building  was  not  de  facto  that  which  was  in-    *1234 
sured.®    But  where  an  agricultural  building  was  described  in 
a  policy  as  a  barn,  though  it  was  not  strictly  so;  held,  not  to 
be  such  a  misdescription  as  would  vacate  the  policy,  as  the 
building,  had  it  been  rather  more  correctly  described,  would 
have  paid  the  same  rate  of  insurance.^ 

Where  goods  insured  were  described  in  the  policy  to  be  in 
the  dwelling-house  of  the  insured,  and  it  appeared  that  he  had 
only  one  room  as  a  lodger,  in  which  the  goods  were;  it  was 
held,  that  they  were  correctly  described  within  the  condition, 
that  '<  houses,  buildings,  or  other  places,  where  goods  are  de- 
posited, shall  be  truly  described,"  such  condition  relating  to  the 
construction  of  the  house,  and  not  to  the  interest  of  the  parties 
in  it.s 

If  a  policy  refer  to  certain  printed  proposals,  the  proposals  Condition 
will  be  considered  as  part  of  the  contract.    By  the  printed  pro-  precedent 
posals  of  a  fire  insurance  company  it  was  stipulated,  "  that  the  jLhtt©  re- 
insured should  procure  a  certificate  of  the  minister,  and  some  ewer, 
respectable  housekeepers  of  the  parish  importing  that  they 
knew  the  character  of  the  insured,^'  &c.;  it  was  held,  that  the 

•  Marsh.  787.    Hughes,  605,  *  I^ynch  v.  Dalzell,  4  Bro.  P.  C.  431. 
«  AnUy  1228. 

'  Bufe  V.  Turner,  3  Marsh  46.    6  Taunt.  338.    (1  Eng.  C.  L.  406.) 

*  Newcastle  Fire  Assurance  Company  v.  Macmorran,  3  Dow.  255. 
'  Dodson  V.  Southbj,  M.  &  M.  90.    (22  Eng.  C.  L.  260.) 

I  Friedlander  v,  London  Assurance  Company,  1  N.  &  M.  31. 

(1)  {Jefferwn  v.  CotheaU  7  Wend.  73.    Delonquemare  ?.  TVaief in«fi*«  /a«.  Co.,  3  Hall,  589. 
Steblfint  ▼.  Tke  Globe  Ino.  Co.,  Ibid.  633.    Columbia  Im,  Co.  ▼.  Lawrence^  10  Peters,  507.) 
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procuring  such  certificate  was  a  condition  precedent  to  the 

right  of  the  insured  to  recover;  and  that  it  was  immaterial 

that  the  minister,  &c.y  had  wrongfully  refused  to  grant  such 

certificate,  the  rule  being,  that  if  a  person  undertake  for  the 

act  of  a  stranger,  that  act  must  be  done/ 

When  the     Where  by  a  policy  under  seal,  referring  to  certain  printed 

P«[jod  for  proposals,  a  fire  office  insured  the  defendant's  premises  from 

^surenoe^  11th  of  November,  1802,  to  25th  December,  180S,  for  a  cer- 

was  effect^  ^^in  premium  which  was  to  be  paid  yearly  on  each  25th  of 

ed  has  ex-  December,  and  the  insurance  was  to  continue  so  long  as  the 

pired,  the  insured  should  pay  the  premium  at  the  said  times,  and  the 

™®^*  ?^  office  should  agree  to  accept  it     By  the  printed  proposals  it 

is  fo^ei^^  was  stipulated  that  the  insured  should  make  all  future  pay- 

*1235    *raents  annually  at  the  office,  within  fifteen  days  after  the  day 

ed  though  limited  by  the  policy  upon  forfeiture  of  the  benefit  thereof, 

it  contains  and  that  no  insurance  was  to  take  place  till  the  premium  was 

astipula-  paid;  and  by  a  subsequent  advertisement  (agreed  to  be  taken 

may  be^re^  as  part  of  the  policy)  tlie  office  engaged  that  all  persons  in- 

newed       sured  there,  by  policies  for  a  year  or  more,  had  been  and 

within  a    should  be  considered  as  insured  for  fifteen  da3rs  beyond  the 

specific      time  of  the  expiration  of  their  policies;  it  was  held,  not- 

^"uds^nd  withstanding  this  latter  clause,  (the  insured  having,  before  the 

thouffh  an  ^^pirsttion  of  the  year,  had  notice  from  the  office  to  pay  an 

offer  has    increased  premium  for  the  year  ensuing,  or  otherwise  they 

been  made  would  not  continue  the  insurance,  and  the  insured  having  re- 

^A^^^^  fused  to  pay  such  advanced  premium,)  that  the  office  was  not 

such^time.  '^*^'®  ^^^  ^  ^^^  which  happened  within  fifteen  days  from  the 

*  expiration  of  the  year  for  which  the  insurance  was  made; 

though  the  insured,  after  the  loss,  and  before  the  fifteen  days 

expired,  tendered  the  full  premium  which  had  been  demanded; 

for  the  effect  of  the  whole  contract,  &c.,  taken  together,  was 

only  to  give  the  insured  an  option  to  continue  the  insurance  or 

not,  during  fifteen  days  after  the  expiration  of  the  year,  by 

paying  the  premium  for  the  year  ensuing,  notwithstanding  any 

intervening  loss,  provided  the  office  had  not  before  the  end  of 

the  year,  determined  the  option,  by  giving  notice  that  they 

would  not  renew  the  contract>(l) 

So  where  in  a  policy  of  insurance  against  loss  by  fire,  from  half 

*  Worsley  tr.  Wood,  (in  Error,)  6  T.  R.  710.    3  H.  Bl.  574.    And  see  Oldman  9« 
Bewicke,  2  H.  Bl.  577,  n.    Routledgre  v.  BurreU,  1  H.  Bl.  254. 
^  Salwin  v.  James,  6  East,  571.    See  Doe  d.  Pitt  v.  Shewin,  3  Camp.  134. 


(1)  (A  policjf  executed  by  Uie  defendants,  a  corporation  under  their  seal  for  the  term  of 
one  year  contained  a  clause  that  persons  d&«irou8  o\  continuing'  tlicir  insuranoeit,  mijrbt  do 
so  by  a  timely  payment  of  the  premiam  without  being  subject  to  any  char^  for  the  policy. 
The  insurance  was  accordingly  continued  frdm  year  to  year  by  endorsements  on  the  policy, 
which  were  not  under  Bcal:  heldt  that  these  endorsements  di(>not  continue  the  instrument  as 
a  specialty:  and,  therefore,  that  the  action  of  covenant  would  not  He  to  recover  for  a  loss  in- 
curred after  the  expiration  of  the  first  term.  Lueiani  v.  American  Fire  ins.  Co.,  S  Wharton, 
167.  The  plaintiff  might  have  demanded  a  policy  in  conformity  with  the  clause,  and  have 
maintained  an  action  for  the  breach  of  it;  or  ho  mi|rht,  perhaps,  maintain  attttmpnt  on  the 
contract  remaining  in  paroL    Per  Gibson,  C.  J.,  l(rid.) 
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a  year  to  half  a  year,  the  assured  agreed  to  pay  the  premium 
half  yearly,  *^  as  long  as  the  insurers  should  agree  to  accept  the 
same/'  within  fifteen  days  after  the  expiration  of  the  former 
half-year;  and  it  was  also  stipulated  that  no  insurance  should 
take  place  till  the  premium  was  actually  paid ;  a  loss  happened 
within  fifteen  days  after  the  end  of  one  half  year,  but  before 
the  premium  for  the  next  was  paid;  it  was  held,  that  the  insu- 
rers  were  not  liable,  though  the  assured  tendered  the  premium 
before  the  end  of  the  fifteen  days,  but  after  the  loss;  for  the 
policy  was  at  an  end  after  the  expiration  of  the  half  year;  and 
by  the  terms  of  the  contract,  the  insurers  had  an  option  to  blo 
*cept  or  refuse  the  premium  after  that  period,  and  the  insur-  *1336 
ance  was  not  to  take  place  until  the  premium  was  actually 
paid.* 

Where  there  was  a  condition  in  the  policy  that  the  insured 
should  forfeit  all  benefit  imder  tt,  if  there  were  any  fraud  or 
false  swearing  in  the  claim  he  should  make  in  case  of  a  loss. 
A  fire  having  ensued,  the  insured  made  an  affidavit  of  the 
damage  to  the  extent  of  1085/.;  in  an  action  on  the  policy  the 
jury  having  found  a  verdict  for  the  insured  with  500/.  damages 
only,  Uie  court  granted  a  new  trial.^ 

A  policy  of  insurance  on  a  mill,  millwright's  work,  standing  Rtdtal  in 
and  going  gear,  engine  house  and  steam-engine,  recited  **  that  *  policy, 
the  aforesaid  buildings  were  brick  built,  warmed  by  steam, 
lighted  by  gas,  and  worked  by  the  steam-engine  above  men- 
tioned, in  tenure  of  one  firm,  standing  apart  from  all  other 
mills,  and  worked  by  day  only."  In  an  action  of  covenant  to 
recover  the  amount  of  a  loss  by  fire;  held,  that  the  recital  did 
not  mean  that  the  steam  engine  was  not  worked  by  night  A 
condition  was  indorsed  on  the  policy  avoiding  it,  if  after  the 
insurance  was  effected,  the  risk  should  be  increased  by  the 
erection  or  alteration  of  any  stove,  or  the  carrying  on  any  ha- 
zardous trade,  &c  The  defendant  pleaded,  that  after  the 
making  of  the  policy  the  said  steam  engine  was  worked  by 
night,  and  not  by  day  only,  whereby  the  risk  was  increased; 
held,  that  the  plaintiff  was  entitled  to  judgment,  notwithstand- 
ing a  verdict  for  the  defendant  on  this  plea,  it  being  bad  in 
omitting  to  state  that  the  engine  was  not  worked  in  the  same 
way  before  the  time  of  the  effecting  of  the  policy.* 

Where  a  policy  contained  a  condition  '^that  the  insured  Constnie- 
should  forfeit  all  right  to  recover  on  it,  unless  the  buildings  ^^n  of 
insured  were  accurately  described,  and  the  trades  carried  on  po'**!^^®"^ 
there  specified,  that  they  might  be  classed  at  appropriate  rates  ill^J^st*^ 
of  payment;  and  secondly,  that  if  any  alteration  was  made  in  fire. 
any  building  insured,  or  if  the  rislc  was  increased,  it  should  be 

» Tarlton  v,  Staniforth,  5  T.  R.  695.  Ab  to  the  construction  of  polieieSy  see 
Andrews  v,  Ellison,  6  Moore,  199.  (17  fing.  C.  L.  34.)  Sererne  v.  Olire,  id,  835. 
Alehome  v.  Saville,  id.  303,  n.    (17  Eng.  C.  L.  36.) 

^  Levy  V.  Baillie,  7  Bing.  949.    (30  Eng.  C.  L.  167.)    6  M.  &  P.  806. 

«  Whitehead  v.  Price,  1  Gale,  151.    3  C.  M.  &  R.  447. 
Vol.  II.— 28 


./ 
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notified  to  the  insurersi  and  allowed  by  indorsement  on  the 
*1237  'policy/'  In  an  action  on  the  policy ,  it  appeared  that  the  sub- 
ject of  insurance  was  a  kiln,  which  bad  been  never  used  for 
any  other  purpose  than  drying  corn  and  seed,  until  after  the 
insurance,  and  that  the  loss  oociurred  in  consequence  of  it  being 
lent,  without  any  remuneration  to  the  insured,  on  one  occasion, 
for  drying  bark,  which  was  a  more  hazardous  use;  it  also  ap- 
peared that  a  higher  premium  was  exacted  by  insurers  for  a 
bark  kiln  than  for  a  malt  kiln.  It  was  contended,  on  behalf  of 
the  insurance  office,  that  the  policy  was  void  on  two  grounds; 
first,  because  the  kiln  was  described  in  the  policy  as  for  drying 
corny  whereas  it  was  used  for  drying  bark^  whereby  the  first 
condition  above  stated,  was  violated;  secondly,  because  there 
was  a  change  made  in  the  business  and  risk  without  notice  to  the 
office,  as  required  by  the  second  condition;  but  the  court  over- 
ruled both  objections,  and  decided  that  the  insured  was  entitled 
to  recover  on  the  policy.  In  answer  to  the  first  objection  the 
court  said,  that  the  condition  pointed  to  the  description  of  the 
premises  given  at  the  time  of  insuring,  and  that  description 
being  in  this  instance  perfectly  correct,  nothing  which  occurred 
afterwards,  not  even  a  change  of  business,  could  bring  the  case 
within  that  condition,  which  was  fully  performed  when  the 
risk  first  attached.  As  to  the  2d  objection,  they  said,  that  ttie 
condition  referred  to  pointed  at  an  alteration  of  business,  as 
something  permanent  and  habitual;  and  that  a  single  act  of 
bark  drying  did  not  amount  to  a  breach  of  that  condition.  That 
no  clause  in  the  policy  amounted  to  an  express  warranty  that 
nothing  but  com  should  ever  be  dried  in  the  kibi,  and  there 
were  no  facts  or  rule  of  legal  construction  from  which  an  im- 
plied warranty  could  be  raised.*  So  where  the  premises  in- 
sured were  described  in  the  policy  as  a  building  *^  where  no 
fire  was  kept,  and  no  hazardous  goods  deposited;"  it  was  held, 
by  Lord  Tenterden,  that  these  words  meant  the  habitual  use 
of  fire,  and  deposit  of  hazardous  goods,  and  that  the  insured 
*1238  was  not  precluded  *from  recovering  on  the  policy,  where  the 
loss  occurred  in  consequence  of  making  a  fire  and  bringing  a 
tar-barrel  on  the  premises  to  repair  them> 
Lodaes  for  If  a  person  who  is  not  a  linendraper,  insures  his  <<  stock  in 
which  the  trade,  household  furniture,  linen,  wearing  apparel,  and  plate,*' 
noT^Uable.  ^^  *  poUcy  against  fire,  this  will  not  protect  linendrapery  goods 
'  subsequently  purchased  on  speculation;  and  the  word  *Minen" 
in  the  policy  must  be  confined  to  household  linen  by  way  of 
apparel.®  Where  an  innkeeper  insured  his  *^  interest  in  the  inn 
and  offices,''  it  was  held,  that  on  the  inn  being  burnt,  he  could 
not  recover  against  the  insurer  the  loss  sustained  by  his  hiring 


*  Shaw  V.  Robberdfl,  1  N.  &  Per.  379.  1  W.  W.  &  Day.  94.  It  was  abo  held,  in 
this  case,  that  the  negligence  of  the  insured  himself  in  drying  the  bark,  in  the  absence 
of  fraud,  was  no  defence  to  the  action. 

i*  Dobson  V.  Southbj,  M.  &  M.  90,  (2d  Eng.  C.  L.  960,)  ante,  1834. 

'  Watchom  v,  Langford,  3  Camp.  422. 
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other  premises  while  his  own  were  heing  repaired,  and  by  the 
refusal  of  persons  to  go  to  the  inn  while  under  repair,  the  pre- 
mises having  been  reinstated  by  the  insurers;  for  though  the 
profits  of  an  inn  might  be  a  subject  of  insurance,  if  insured 
qua  profits,  they  could  not  be  considered  as  an  incidental  part 
of  the  loss  under  an  insurance  upon  a  house  or  shop.* 

A  policy  was  effected  against  ^  loss  or  damage  by  fire,"  on 
the  stock  of  a  sugar-house,  the  different  stories  of  which  were 
heated. by  a  chimney  running  up  to  the  top.  The  insured 
negligently  lighted  the  fire,  without  opening  the  register  at  the 
top,  by  which  means  the  heat  was  increased  to  such  a  degree 
as  to  spoil  the  sugar,  but  no  ignition  was  produced;  held,  that 
this  was  not  a  loss  within  the  policy.^  The  burning  of  a  house 
by  a  n\ob;  held,  not  ^o  be  within  the  proviso  of  a  policy,  which 

Erovides  that  the  insurers  ^all  not  be  liable  in  case  the  same 
e  burnt  by  reason  of  any  invasion,  foreign  enemies,  or  any 
military  or  usurped  power.®  But  where  the  policy  contained 
a  proviso,  that  the  insurers  should  not  be  liable  for  a  loss  oc- 
casioned by  '^ civil  commotion;"  it  was  held,  that  they  were 
*not  liable  for  losses  sustained  through  the  conduct  of  the  mob  *1239 
during  the  riots  in  London  in  the  year  1780.* 

Where,  in  an  action  against  an  insurance  company  to  recover 
a  loss  sustained  by  fire,  the  defence  was,  that  the  plaintiff  had 
wilfully  set  fire  to  the  premises^  and  the  judge  directed  the 
jury,  that  in  order  to  find  a  verdict  against  the  plaintiff,  they 
should  be  satisfied  that  the  crime  imputed  to  him  was  as  fully 
and  satisfactorily  proved  as  would  warrant  them  in  finding  him 
guilty  on  a  criminal  charge  for  the  same  offence;  held^  thai 
such  direction  was  right®(l) 


>  In  the  matter  of  Wright  and  Poole,  1  Ad.  &  Ell.  691.  (9B  Bog.  C.  L.  167.)  S. 
C.  fiom.  in  re  Sun  Fire  Office,  3  N.  &  M.  819.    (38  £ng.  C.  L.  431.) 

^  AuBtin  o.  Drew,  3  Marsh.  130.  6  TaunU  436.  (1  Eng.  C.  L.  441.)  4  Camp. 
360. 

«  Drinkwater  e.  London  Assnrance  Company,  3  Wile.  363.  An  insurance  company 
who  have  paid  a  loes  occasioned  by  riot,  may  me  the  handled  npon  di»  Riot  Act  in 
the  name  of  the  insured.    Mason  v.  Sainsbnry,  Marsh.  796. 

'  Landale  v.  Mason,  Marsh.  793, 

*  Thurtell  o.  Beaumont,  8  Moore,  613.    1  Bing.  339.    (8  Eng.  C.  L«  337.) 

(1)  (As  to  what  is  an  insurable  interest  in  a  policy  against  fire,  see  ttOwney  ▼.  Phofdx 
Firt  /lis.  Co.,  1  Wend.  85.  J^trmm  v.  CoUuti,  7  Wend.  73.  TVaitftmen**  /iw.  6^  y.  lis. 
Aerf,  9  Wend.  404.  Tyler  ▼«  JStna  Fire  In$.  Co^  13  Wend.  507.  Laureat  y.  Chatham  Fire 
Iru.  Co^  1  Hall,  41.  De  Foreet  ▼.  The  Fultan  Fire  Ine.  Co^  1  Hall,  84.  iStrtmff  ▼«  Th$ 
UamtfwHurtr^  Ins.  Co.,  10  Pick.  40.) 
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SECTION  L 

THE  91  /AC.  I.  C.  16. 

Br  the  21  Jac.  I,  c  16,  sec.  S,  '^all  actions  of  trespass,  of 
assault,  battery,  woanding,  imprisonment,  or  any  of  them,  shall 
be  commenced  and  sued  wiihin  four  years  next  after  the  cause 
of  such  actions  or  suits,  and  not  after;  and  all  actions  upon  the 
case  for  words,  vithin  two  years  next  after  the  words  spoken, 
and  not  after;  and  all  actions  of  trespass,  detinue,  trover,  or 
replevin  for  goods;  all  actions  of  account,  and  on  the  case, 
other  than  actions  concerning  trade  between  merchants;  and 
all  actions  of  debt,  grounded  on  any  lending  or  contracts  wiih-^ 
out  specialty;  and  all  actions  of  debt  for  arrearages  of  rent, 
within  nix  years  next  after  the  cause  of  such  actions  or  suit, 
and  not  after.'' 
1941  *By  sec.  4,  <*  after  reversal  of  judgment  for  plaintiff  in  error, 
or  arrest  of  judgment,  or  reversal  of  outlawry,  the  plaintiff,  his 
heirs,  executors,  or  administrators  may  commence  a  new  ac- 
tion within  a  year." 

By  sec.  7,  ^  if  any  persons  entitled  to  sue,  be  within  the  age 
of  twenty-one  years;  feme  covert ,  uon  compos  mentis,  impri- 
soned or  beyond  seas  at  the  time  the  cause  of  action  accrued, 
they  may  sue  within  the  time  limited  after  their  coming  of  age, 
being  discovert,  of  sane  memory,  at  large,  or  returned  from  be- 
yond the  seas,  as  other  persons  having  no  such  impediment 
might  have  done." 
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SECTION  IL 

TO  WHAT  CAflSS  THB  STATUTX  BXTXHM. 

This  statute  extends  to  all  actions  upon  an  unsealed,  writ- 
ten, or  parol  contract  for  the  recovery  of  a  debt  or  damages, 
whether  the  claim  be  made  in  a  court  of  law  or  equity.*  It 
extends  to  an  action  on  a  bill  of  exchange;^  or  by  an  attorney 
for  his  fees.*  It  extends  to  defences  of  set-off,  as  weU  as  to  ac- 
tions, and  if  a  debt  baned  by  the  statute  be  set-off,  the  plaintiff 
may  reply  the  statute.<'(l) 

The  statute  does  not  destroy  the  debt,  it  only  bars  the  reme- 
dy; therefore  if  the  creditor  possesses  property  of  the  debtor, 
on  which  he  has  a  lien,  he  may  enforce  his  lien,  though  the 
demand  in  respect  of  which  it  arises  is  barred  by  the  statute**(2) 
A  debt  barred  by  the  statute  will  not  support  a  commission  of 
bankruptcy;  nor  can  it  be  proved  under  it/  But  *if  the  six  *I242 
years  have  not  elapsed  before  the  >S<i/  was  issued,  the  credi- 
tor's claim  is  not  barred;  for  the  statute  does  not  run  in  that 
case.<^  The  king  not  being  named  in  the  statute,  is  not  barred 
thereby.^ 

The  statute  is  a  good  defence  to  an  action  by  a  landlord  for 
rent  against  one  who  had  once  been  his  tenant  from  year  to 
year,  but  who  had  not  within  the  last  six  years  occupied  the 
premises,  paid  rent,  or  done  any  act  from  which  a  tenancy 
could  be  inferred,  although  the  tenancy  had  not  been  deter- 
mined by  a  notice  to  quit? 

*  Bac.  Ab.  LimitatioiM  of  Actions,  D«  9-4.  Though  aMvmpsit  is  not  specifically 
menttoned  in  the  act,  yet  it  is  coxnpreheoded  is  action  on  the  case.  Battley  «•  Faulk- 
ner, 3  B.  &  A.  294.  (5  Eng.  C.  L.  S68.)  3  Saund.  181.  Eren  though  the  action 
be  for  unliquidated  damages.    Pigott  v.  Rush,  6  N.  &  M.  376.   2  H.  ^  W.  88* 

k  Renew  o.  Axton,  Garth.  3.  •  Oliver  v.  Thomas,  3  Lev.  367. 

*  B.  N.  P.  180. 

*  Higgina  v.  Scott,  2  B.  &  Ad.  413.  (22  Eng.  C.  L.  113.)  Spears  «.  Hartley,  3 
E«p.  81.    But  it  is  no  bar  in  case  of  fraud.    Ex  parte  Botton,  I  Mon»  &  Ayr.  60. 

^Ex  parU  Dewdney,  15  Vea.  479.  Ex  porU  Roffev,  2  Rose,  246.  19  Vea.  468. 
But  a  promiasoiy  note  more  than  six  years  old  is  a  ^ood  petitioning  creditor's  debt,  as 
against  a  stranger,  if  the  bankrupt  doa  not  obted  that  it  is  barred  by  the  statute.  Swayne 
V.  Wallinger,  2  Stra.  746.  Quantock  «.  England,  5  Burr.  2628.  Chappie  v.  Don- 
■lan,  1  C.  dc  J.  1. 

K  Ex  parte  Ross,  2  Glynn  &  Jam.  461.         k  Lambert  v.  Tnylorf  6  D.  &  R.  188. 

<  Leigh  V.  Thornton,  I  B.  &  A.  625.  Hughes  «.  Thomas,  13  East,  474.  See  3  ft 
4W.iy,c.27,s.  42,/NM<. 

(1)  {AUop  V.  iVieJMff,  9  Conn.  359.) 

(9)  (The  redemption  of  a  ptwn  \n  not  affected  by  the  ttatute  of  limitations,  which  nms 
only  Ihnn  the  oonversion  or  the  thing  pawned ;  but  a  timple  oontrtet  d^bt  it  not  protected 
firom  tlie  statute,  booaute  aceompanied  with  a  pledge  at  eollatenil  tecaritv.  SIsftiuikfr  v. 
WU$on^  1  Penna.  Rep.  916.  Where,  however,  tiie  lecurity  lor  a  debt  it  a  lien  on  property, 
personal  or  real,  thtt  lien  it  not  impaired,  in  ooDteqoence  of  the  dobt*t  being  barred,  by  the 
statnte  of  ttniitstionsk    BeUmp  ?.  GUoeoa,  IQ  Conn.  160.) 
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1*  In  cases  of  torU  and  coo- 
tracts. 
3.  Bills  and  notes.         .        1846 


3.  When  any  of  the  parties  is 

abroad.    .        .        .        1347 

4.  Merchants'  accounts.  1349 


accrued. 


1243 


The  stft-  1. — In  eases  of  (oris  and  contracts.']  The  statute  begins 
tate  be-  to  run  from  the  time  that  the  right  of  action  has  accrued;  that 
fiSm^™  is,  from  the  day  on  which  the  plaintiff  might  have  an  action 
time  that  ^^  ^^^  recovery  of  his  demand,  although  the  plaintiff  may  not 
the  cause  then  know  that  he  has  a  cause  of  action,  provided  no  fraud  be 
of  action  practised  by  the  defendant,  to  prevent  him  from  obtaining 
knowledge  of  his  right  of  action  ;(1}  therefore,  it  has  been  held 
that  the  statute  was  a  bar  to  an  action  of  trover,  commenced 
more  than  six  years  after  the  conversion,  although  the  plain- 
tiff did  not  know  of  the  conversion  until  a  perMl  within  the 
six  years.* 

So  in  an  action  of  assumpsit y  for  not  laying  out  the  plaintiff's 
*monev  in  an  annuity  on  a  good  and  sufficient  security,  which 
the  defendant  promised  to  do;  held,  that  the  statute  of  limita- 
tions was  a  good  bar  to  the  plaintiff's  recovery,  as  the  promise 
of  the  defendant  was  the  gist  of  the  action,  although  it  was 
commenced  within  the  period  of  six  years  from  the  time  it  was 
discovered  that  the  security  was  invalid,  and  the  defendant 
knew  it  to  be  so  at  the  time  the  annuity  was  granted.^  So 
where  a  declaration  in  assumpsit  against  an  attorney,  assigned 
for  breach  that  he  did  not  make  diligent  inquiry  at  the  Bank, 
to  ascertain  whether  stock  was  standing  in  the  names  of  cer- 
tain persons  there;  held,  that  the  cause  of  action  arose  on  the 
breach  of  duty  by  the  defendant,  and  not  on  its  discovery  by 
the  plaintiff,  and  that  the  statute  began  to  nm  from  the  time  of 
the  breach.*  So,  in  an  action  on  the  case  for  negligence,  where 
the  declaration  alleged  a  breach  of  duty,  and  a  special  conse- 
quential damage,  it  was  held  that  the  cause  of  action  was  the 
breach  of  duty,  and  not  the  consequential  damage;  and  that 
the  statute  of  limitations  began  to  run  from  the  time  when  the 
breach  of  duty  was  committed,  and  not  from  the  time  when 
the  consequential  damage  accrued.^ 


»  Granger  «.  Geor^,  6  B.  &  C.  149.    (11  Eng.  C.  L.  186.)    But  to  support  a  plea 
of  the  statute  of  limitation,  the  defendant  must  show  an  adtuii  conversion  in  fact,  or 

Sove  a  positive  demand  and  refusal,  six  years  before  action  brought.    Philpott  v. 
elly,  1  Harr.  U  W.  134.    3  Ad.  &  £11.  106.     (30  Eng.  G.  L.  40.) 

*  Blown  e.  Howard,  4  Moore,  &08.    8  B.  &  B.  73.    (6  Eng.  C.  L.  S6.) 

*  Short  V.  McCarthy,  3  B.  &  A.  636.    (6  Eng.  C.  L.  408.) 

*  Howell  V.  Young,  8  D.  &  R.  14.    6  B.  &  0.  869.    (11  Eng.  0.  L.  919.) 

(1)  (The  length  of  time  requisite  to  bar  a  claim  by  the  act  of  limitations,  is  not  increased 
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Where  a  client  employs  an  attorney  to  conduct  a  suit,  it  is  Attorney's 
an  entire  contract  to  carry  on  the  suit  to  its  termination,  and  ^^ 
determinable  only  on  reasonable  notice;  and  where  no  such 
notice  has  been  given,  the  statute  of  limitations  is  no  bar  to  that 
part  of  the  demand  which  is  for  business  done  more  than  six 
years  before  the  commencement  of  an  action  by  the  attorney 
for  business  done  in  the  suit,  which  was  not  brought  to  a>  ter- 
mination till  within  six  years  of  the  commencement  of  the 
action/(l) 

Where  a  personal  representative  having  found  among  the 
papers  of  the  deceased  a  mortgage  deed,  and  having  assigned 
it  more  than  six  years  before  the  action,  for  the  mortgage 
money,  affirming  and  reciting  in  the  deed  of  assignment,  that 
it  was  a  mortgage  deed,  made  or  mentioned  to  have  been  made 
between  *the  mortgagor  and  mortgagee  for  that  sum;  it  was  *1244 
held,  that  the  assignee  could  not  recover  back  the  mortgage 
money,  although  it  turned  out  that  the  mortgage  was  a  forge- 
ry, and  that  the  assignee  did  not  discover  the  forgery  till  with- 
in six  years  before  he  brought  his  action,  it  appearing  that  the 
assignor  did  not  know  it  to  be  a  forgery.^ 

.   In  an  action  for  words  actionable  in  themselves,  the  statute  Action  for 
runs  from  the  time  of  the  speaking,  although  they  have  occa-  words, 
sioned  special  damage;  and  the  action  must  be  brought  within 
two  years.    Where  special  damage  is  the  gist  of  the  action,  the 
statute  runs  from  the  time  of  the  special  damage  only^  and  the 
limitation  is  six  years.® 

Where  six  years  had  elapsed  since  the  committing  of  a  tres- 
pass, by  cutting  down  trees,  it  was  held  tliat  an  action  could 
not  be  maintained  for  the  produce  of  the  sale  of  the  trees 
within  six  years.** 

If  the  six  years  have  not  expired  before  the  death  of  the  tes-  Exeeaton 
tator  or  intestate,  the  executor  or  administrator  may  sue  at  any  ^^  ^™^* 
time  within  a  year  after  his  death;  but  if  the  six  years  have  ^»*'**®'»* 
expired  before  the  death  of  the  testator,  and  no  action  has  been 
commenced  by  him,  the  statute  is  a  final  bar,  and  cannot  be 
avoided."    But  if  an  action  has  been  commenced  by  the  testa- 
tor or  intestate,  which  is  abated  by  his  death,  the  executor  or 
administrator  shall  have  a  reasonable  time  after  his  death  {sem- 
bit  a  year)  to  commence  a  new  action,  and  thereby  take  the 
case  out  of  the  statute,  though  the  six  years  may  have  elapsed 
before  such  action  has  been  commenced.' 

In  contracts,  the  cause  of  action  arises  at  the  time  that  the 

'  Harris  «.  Osbonm,  3  C.  &  M.  639.   4  Tyr.  445.   See  Rothery  «.  Monnings,  1  B. 
ft  Ad.  17.    (80  Eng.  C.  L.  334.) 
^  Bree  v.  Holbeck,  Doug.  654.  •  Bae.  Ab.  Limitation  of  Actions.  (D.) 

'  Huffbes  V.  Tbomas,  13  East,  474.        *  Rex  v.  Monral,  6  Price,  30.   B.  N.  P.  150. 
'  S.  N.  P.  151,  fi.    Tidd,38. 

by  a  transfer  oftho  claim;  all  tbe  suceeMWe  owner*  oflt  bavc,  together*  only  the  time  which 
the  oriiftnal  claimant  would  have  had.    M'Eutn  ▼.  Oinrd,  2  Rawle,  311.) 

(I)  (The  ftatote  of  limitations  does  not  begin  to  ran  aipainst  the  claim  of  an  attorney  for 
profettional  compensation,  before  demand  b  made,  or  the  professbnal  relation  h  difsolfed. 
F»$tw  V.  Jaekt  4  Watts,  334.) 
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Wbea  m    contract  is  broken ;  the  statute  therefore  begins  to  run  from  the 
Tjghtofao-  time  of  the  breach  of  the  contract,  and  not  from  the  time  that 
^^^     the  plaintiff  has  sustained  any  damage  therefrom.    Therefore, 
eontnett.  "^here  A.  under  a  contract  to  deUver  spring  wheat  to  A,  had 
delivered  winter  wheat,  and  B.  having  again  sold  the  same  as 
spring  wheat,  had  in  consequence  been  compelled  to  pay 
^damages  to  the  purchaser;  and  afterwards  B.  brought  an  ac* 
tion  of  asatimpsit  against  ttf.  for  his  breach  of  contract,  alleging 
as  special  damage  the  damages  so  recovered ;  held,  that  aldx>ugh 
such  special  damage  had  occurred  within  six  years  before  £e 
commencement  of  the  action  by  B.  against  ttf.,  yet  that  the 
breach  of  contract  having  occurred  and  become  known  to  B. 
more  than  six  years  before  that  period,  the  statute  of  limita- 
tions was  a  bar  to  the  action/    Upon  a  promise  of  indemnity 
the  statute  begins  to  run  from  the  actual  damnification.^ 

Where  A,  in  consideration  of  ^.'s  supplying  C.  with  goods 
guarantees  to  B,  the  payment  of  the  price;  B.  having  supplied 
C.  with  goods,  and  C  having  neglected  to  pay  the  price,  «tf.  in 
consideration  of  //.'s  extending  to  C.  a  period  of  two  years  and 
upwards,  for  the  liquidation  of  his  debt,  agrees  to  reserve  to  B. 
all  right  and  claim  which  B.  may  now  have  against  him;  t^. 
by  virtue  of  the  security  previously  entered  into  on  CJs  behalf 
and  to  be  bound  by  it,  if,  at  the  expiration  of  such  period,  B.'s 
demand  shall  not  have  been  fully  discharged;  held,  that  t^.'a 
liability  attached  upon  de&ult  made  by  C.  after  the  expiration 
of  two  years  and  a  few  days;  that  jB.'s  right  of  action  then  ac- 
crued, a!nd  that,  therefore,  the  statute  of  limitations  then  began 
to  run.*  So,  where  by  a  local  turnpike  act,  the  trustees  were 
to  pay  first  the  expenses  of  obtaining  the  act,  and  next  the 
expenses  of  erecting  toll-houses,  &c,  a  builder  who  brought 
an  action  for  work  and  labor  in  so  doing,  more  than  six  years 
after  the  work  done,  but  within  six  years  of  the  time  when 
the  trustees  had  funds  in  hand  by  having  paid  off  the  expenses 
of  the  act;  it  was  held,  that  he  was  too  late,  as  the  action  waa 
maintainable  immediately  after  the  work  done,  though  the  ex- 
ecution would  have  been  postponed.** 

Where  goods  were  sold  at  six  months'  credit,  payment  to  be 
then  made  by  a  bill  at  two  or  three  months;  held,  that  this  was 
in  effect  a  nine  months'  credit,  and  that  the  statute  did  not 
*1246  *begin  to  run  until  nine  months  after  the  goods  were  sold.^ 
If  goods  be  consigned  to  a  factor  for  sale,  an  action  does  not 
lie  against  him  for  not  accounting  until  after  a  demand  made  of 
an  account;  the  statute,  therefore,  does  not,  in  such  case  begin 

>  Battley  «.  Faulkner,  S  B.  ft  A.  288.    (5  Eng.  C.  L.  288.) 

0  Kuntley  v.  SandersoD,  1  C.  ft  M.  4S7. 

«  Holl  V.  Hadley,  4  Nev.  ft  M.  515.    (89  Eng.  C.  L.  1^06.) 

4  Emery  «.  Day,  1  C.  M.  ft  R.  945.    4  Tyr.  G95. 

•HelDS  V.  Wmterbotfcom,  9  B.  ft  Ad.  431.  (23  Eng.  C.  L.  116.)  DubitarUe^ 
Parke,  j.,  who  thought  that  the  statute  began  to  run  at  t^d  expiratioa  of  aij^  months, 
as  no  bill  was  giyen. 
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to  run  until  after  demand  is  made/  If  there  be  a  contract  to 
pay  a  sum  of  money,  or  do  any  act  on  a  contingency,  the 
statute  does  not  begin  to  run  until  the  event  has  occurred^(l) 

2. — Bill^  and  notes.']  Where  a  bill  or  note  is  made  payable  When  the 
on  demand,  the  statute  begins  to  run  from  the  date^  for  it  i®^*^^**** 
payable  immediately,  without  an  actual  demand  being  made.*  ^^  1^  j^ 
And  it  makes  no  difference  that  it  is  made  payable  with  inte-  Bpect  of 
rest.^    But  if  it  be  made  payable  at  a  certain  period  ojier  bills  and 
demand,  the  statute  does  not  begin  to  operate  until  the  note  ^®*^* 
becomes  due.    As  where  a  note  was  made  payable  two  years 
after  demand;  it  was  held,  that  the  statute  did  not  begin  to  run 
until  two  years  had  elapsed  after  a  demand  had  been  made.^ 
So  if  a  note  be  made  payable  after  si^t,  the  statute  does  not 
begin  to  run  until  after  it  has  been  presented  for  payment/  So 
if  a  bill  be  made  payable  twelve  months  after  notice,  the  statute 
does  not  begin  to  run  until  twelve  months  after  notice  has  been 
given.' 

Where  the  maker  of  a  promissory  note  deposited  it  with  a 
banker,  to  be  delivered  to  the  payee  on  his  prodtusing  another 
note  cancelled;  it  was  held,  that  the  cause  of  action  to  the 
payee  accrued  on  his  receiving  the  note  from  the  banker,  and 
that  the  statute  began  to  run  from  that  period^  and  not  from 
the  date  of  the  note> 

As  a  cause  of  action  cannot  be  said  to  exist  unless  there  be  a 
*person  in  existence  capable  of  suing;  it  has  been  held  in  an    *1247 

r    I  ,1.  I  ■   _■       -        ■  -  1     I      ■■  ■■■---       -1  -       fc   I     M^i  I I    I      _i_ji ^^■^^■■^^^^ 

'  Topham  v.  Braddick,  1  Taunt.  579. 

^  Shulford  V,  Borough,  Godb.  437.    Fenton  v.  Emblera,  1  Bl.  353. 

«  Christie  o.  Fonswick,  S.  N.  P.  136. 

<  Norton  v.  Ellam,  2  Mees.  ft  Wels.  461.    1  Mur.  ft  Hur.  69. 

•  Thorpe  «.  Coombe,  8  D.  ft  R.  347.  (16  Engr.  C.  L.  344.)  Nam,  Thorpe  v.  Booth, 
R.  ft  M.  388.  (91  Eiig,  C.  L.  468.)  Witteisheim  v.  Carlisle,  (Countess  of,)  1  H. 
BL  631. 

<  Hoaxes  v.  Kerrison,  2  Taant.  393. 

f  Clayton  t.  Goslingr,  5  6.  ft  C.  360.    (11  Eng.  C.  L.  959.) 
k  Savage  «•  Aldien,  9  Stark.  939.    (8  Eng.  C.  1. 399.) 

(1)  (The  statute  of  limitatioofl  begins  to  run  so  as  to  bar  sn  sction  oo  a  contract  to  peribrm 
certain  work,  from  the  time  when  Uie  worli  was  to  be  oompleted,  and  not  from  tlio  tiiiw 
when  the  plaintiff  received  actosl  damage  from  the  imperfect  execution  of  it  Rankm  v« 
Weodwntk,  3  Penns.  4a 

When  A.  entered  into  a  contract  for  the  parohase  of  land,  hj  whioh  the  purchase  niooey 
was  to  be  paid  after  a  certain  time  and  interest  at  a  certain  rate ;  and  af\erwards  B.  was  ad- 
mitted to  participate  io  the  parchasc:  it  was  held,  that  on  every  payment  by  A.,  he  became 
entitled  to  maintain  an  action  against  B.  to  recover  his  moiety,  and  oonseeoently  that  the 
statute  of  limitations  began  to  run  from  the  time  of  such  payment  Braay  v.  Csttomi,  1 
Pennn.  140. 

Against  a  right  of  action  dependent  on  the  existence  of  a  secret  fraud,  the  statute  of  limi* 
tations  runs  only  from  the  period  of  discovery.  Pennock  v.  Freeman,  1  Watts,  401.  Famem 
▼.  Brooiirs,  9  Pick.  919. 

As  to  when  the  statute  will  bof  in  to  ran,  see  fhrther,  SinkUr  v.  The  IndUna,  ftc^  7\ini« 
yikt  Co^  3  Penna.  149.  Wilier  v.  WaUer,  1  Wharton,  999.  Leinhart  v.  F^rringer,  1  Penns. 
499.  Jon—  v.  TrimU;  3  Rswle,  381.  WEuen  v.  Girurd,  9  Rawle,  311.  Jlfsr^rcn  v.  Ptumb^ 
9  Wend.  987.  Rodnmn  v.  Hedden.  10  Wend.  49a  Feiync  v.  Wc6s<€r,  1  Vermont,  101« 
XtUk  V.  ibrringum,  9  VwrnonU  174.    IdUU  v.  BkM,  9  Pick.  48&) 
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action  by  an  administrator  upon  a  bill  of  exchange,  pa3^ble  (o 
the  intestate,  but  accepted  after  his  death,  that  the  statute  did 
not  being  to  run  until  administration  was  granted.* 

If  tilie  3. — Wktre  any  of  the  pariiea  is  abroctd"]    By  the  statute 
^^^^  of  James,  if  the  creditor  be  abroad  when  the  cause  of  action 

be  abroad  ^^^^^9  ^®  Statute  does  not  begin  to  run  until  after  his  return 

when  the  ^^  ^'^  country,  and  if  he  never  comes  into  tliis  country,  the 

caiiMof  statute  does  not  attach  against  him  or  his  representatives.^ 

action  ao-  But  if  he  once  arrive  in  this  coimtry,  or  if  one  of  several  joint 

aStato  claimants,  who  were  resident  abroad  when  the  cause  of  action 

does  not  ^'o^e,  afterwards  come  into  England,  or  if  one  of  them  was  in 

begin  to  England  when  the  cause  of  action  arose,  the  statute  begins  to 

ran  until  rim  in  the  former  case  from  the  arrival  o£  the  party  in  England 

sLxyeaia  ^^^  Jq  ^|^q  latter,  from  the  time  when  the  right  of  action 

The  4  and  5  Anne,  c.  16,  s.  19,  contains  similar  provisions 
respecting  defendants,  by  enacting,  that  if  at  the  time  the  cause 
of  action  accrues  the  defendant  be  beyond  the  seas  the  plaintiff 
may  bring  his  action  within  six  years  after  the  defendant's 
return. 
What  con-     A  mere  setting  foot  in  England,  as  by  touching  at  a  port 
atttntes  a   for  a  temporary  purpose,  in  his  passage  from  one  foreign  port 
nturn  to    ^  another,  is  not  a  return  of  the  defendant  to  this  country 
a  coun-  j.^^^  beyond  the  seas  within  the  meaning  of  the  statute.**    But 
if  the  defendant,  having  arrived  in  this  country,  stops  a  few- 
days,  so  that  the  plaintiff  would  have  time  to  serve  him  with 
a  writ  before  his  departure,  the  statute  begins  to  run  from  the 
time  of  his  arrival,  though  his  return  was  unknown  to  the 
plaintiff.«(l) 

Where  a  disability  is  once  removed,  and  the  statute  has 

begun  to  run,  no  subsequent  disability  will  stop  the  running.'' 

•1248    *The  disability  must  exist  when  the  cause  of  action  arose; 

therefore,  if  both  parties  be  in  England  when  the  cause  q( 

action  accrues,  the  statute  will  run  from  that  period,  though 

one  or  both  of  them  afterwards  go  abroad,  and  remain  absent.' 

When  the  Where  the  cause  of  action  accrued  in  India,  while  both  parties 

oauee  of     ^ere  resident  there ;  it  was  held,  that  the  plaintiff,  having  re- 

mM  "^  turned  to  this  country,  might  commence  an  action  within  six 

abroad,      years  after  the  defendant's  return  to  England,  though  more 

than  six  years  had  elapsed  in  India  after  the  cause  of  action 

'  Murray  v.  The  East  India  Company,  5  B.  &  A.  304.    (7  Enp.  C.  L.  66.) 
^  Strithorst  V.  Greme,  8  BK  783.    3  Wils.  145. 

«  Smith  V.  Hill,  1  Wila.  134.    Perry  o.  Jackson,  4  T.  R.  516.    Durore  «.  Jonea,  4 
T.  R.  310.    Gray  v.  Mendez,  1  Slra.  556. 

*  Gregory  o.  Hurril,  1  Bing.  334.     (8  Eng.  0.  L.  335.)    8  Moore,  189. 

•  See  Greffory  v.  Hurrill,  5  B.  &  C.  341.    (U  Sag.  C.  L.  351.)    8  D.  &  R.  370. 
'  Doe  P.  Sheen,  S.  N.  P.  147,  n.    Cotterell  v.  Dutton,  4  Taunt  836. 

f  See  the  caaea  in  note  e,  anity  1147. 

(1)  iK^nger  T.  B^UgeU,  3  QUI  ^  Johns.  158.) 


8IC.  ni«]       WHEN  rum  statutb  bsgihs  to  run.  1248 

had  accrued  there,  and  during  the  defendant's  stay  within  the  • 

jurisdiction  of  the  court  in  that  country.* 

Where  the  testator  resided  abroad  at  the  time  the  cause  of 
action  accrued,  and  continued  abroad  until  his  death;  it  was 
held,  that  his  executor,  who  resided  in  England,  might  be  sued 
within  six  years  after  taking  out  probate,  for  the  statute  does 
not  begin  to  run  until  there  is  a  complete  cause  of  action,  and 
there  can  be  no  cause  of  action  until  there  be  some  person 
within  the  realm  against  whom  an  action  can  be  brought;  a 
cause  of  action  is  a  right  to  prosecute  an  action  with  effect, 
and  there  was  no  "person  in  England  after  the  testator's  death 
whom  the  plaintiff  could  sue,  until  the  defendant  proved  the 
will.»» 

When  a  personal  contract,  made  in  a  foreign  country,  is 
sought  to  be  enforced  in  England,  so  much  of  the  law  as  affects 
the  merits  and  rights  of  the  contract  is  adopted  from  the  foreign 
country,  and  all  that  affects  the  remedy  only,  is  taken  from 
our  own  laws.*  Therefore,  .where  an  action  was  brought  in 
England  on  a  contract  made  in  Scotland,  where  the  limitation 
of  time  for  bringing  an  action  on  such  contract  is  forty  years; 
it  was  held,  that  aciio  non  accrevit  ir^fra  sex  annas  was  a 
good  defence  to  the  action,  though  forty  years  had  not  elapsed 
Irom  the  time  that  the  contract  was  made.** 

Scotland  is  not  considered  as  beyond  the  sea  within  the  Ireland  is 
meaning  *of  these  statutes,*  but  Ireland  was.^    And  though  not  be- 
the  3  &  4  W,  IV,  c.  42,  s.  7,  provides,  that  no  part  of  the  United  ^^"^  ^^ 
Kingdom  of  Great  Britain  and  Ireland,  &c.,  shall  be  deemed  i^^gta- 
to  be  beyond  the  seas  within  the  meaning  of  the  statute  of  tate. 
James,  it  has  been  decided  that  this  provision  does  not  extend    *1249 
to4  Anne,  c.  16,  s.  19,  and  therefore,  that  Ireland  is  still  a 
place  beyond  the  seas  within  the  meaning  of  the  latter  statute ;« 
so  that,  if  the  defendant  be  in  Ireland  when  the  right  of  action 
accrues,  the  statute  does  not  begin  to  run  until  after  his  arrival 
in  England;  but  though  the  plaintiff  be  iii  Ireland,  the  statute 
begins  to  run  when  the  cause  of  action  arises. 

4. — Merchants*  aceounis.']    The  statute  of  James  excepts  Mutual 
^'such  accounts  as  concern  the  trade  of  merchandise  between  accounts 
merchant  aiid  merchant,  their  factors  or  servants.''     It  has  ^'^^^ 
been  decided,  that  this  provision  is  not  confined  to  accounts  ^^  ^^^ 
between  merchants,  in  the  strict  acceptation  of  that  term,  it  operatioii 
extends  to  all  cases  where  there  are  mutual  accounts  and  re-  of  the  Bta- 
ciprocal  demands,  but  not  to  cases  where  there  is  only  a  demand  ^^* 


'  Williams  «.  Jooea,  13  East,  439. 

»  Douglas  V.  Foireet,  4  Bing.  686.    (15  Eng.  C.  L.  113.)     1  M.  &  P.  663. 

•  Per  Tindal,  C.  J.,  in  Huber  v.  Steuier,  1  Hodges,  906.    9  Bing.  N.  C.  809.    (99 
Eng.  C.  L.  304.) 

•  British  Linen  Co.  v.  Dnimmond,  10  B.  &  C.  903.    (91  Eng.  C.  L.  194.) 

•  King  *.  Walker,  1  Bl.  886.  '  Jnon.  1  Show.  91. 
f  Lane  «•  Bennett,  1  Meet.  &  Wels.  71.    1  Gale,  368. 
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*  oo  one  ncfey  as  in  the  case  of  a  tradesman  and  his  easterner  in 

the  oomtDon  way  of  bQ8ineflB.*(l) 

Fonnerlfy  if  there  was  ^  a  motnal  aooonnt  of  any  sort  be- 
tween the  plaintiff  and  the  defendant,  for  any  item  of  which 
credit  had  been  given  within  six  years,  ikai  was  soeh  evidence 
of  an  acknowledgment  of  there  being  snch  an  open  account 
between  the  parties,  and  of  a  promise  to  pay  the  bakinoe,  as  to 
take  it  out  of  the  statate.  In  assumpsit  for  use  and  occupation, 
the  defendants  pleaded  the  statute  of  limitations  and  a  set  off; 
at  the  trial  it  appeared  that  the  plaintiff's  testator  let  the  pre- 
mises to  the  defendants,  and  that  at  the  time  of  his  death,  rent 
for  nine  years  and  an  half  was  due,  besides  an  item  of  80/.  lent 
to  the  defendant;  the  testator  was  indebted  to  the  defendant 
for  various  articles  supplied  to  him  in  their  trade.  The  last 
*1250  half-year's  rent,  and  some  of  the  articles  of  the  ''defendant's 
bills  for  goods  supplied,  were  within  six  years  before  the  writ 
was  issued;  there  never  was  any  settled  account  between  the 
testator  and  the  defendants;  the  balance  due  to  the  testator  at 
his  death  was  171/.;  held,  that  the  plaintiff  was  entitled  to  re- 
cover. *<  It  is  clearly  settled,"  said  Lord  Kenyon,  that  **  every 
new  item  and  credit  in  an  account  given  by  one  party  to  ano- 
ther, was  an  admission  of  there  being  some  unsettled  account 
between  them,  the  amount  of  which  was  afterwards  to  be  as- 
certained; and  any  act  which  the  jury  might  consider  as  an 
acknowledgment  of  its  being  an  open  account,  was  sufficient  to 
take  the  case  out  of  the  statute.^ 
There  But  now  it  is  not  sufficient  to  bring  a  case  within  the  excep- 

must  be  a  tj^n  contained  in  this  statute,  that  there  are  cross  demands  be- 
ofa^***  tween  the  parties,  unless  there  be  a  statement  of  accounts  in 
counts,  or  writing,  or  evidence  of  one  demand  having  been  given  and 
a  paymeat  accepted  in  reduction  of  the  other.    Assumpsit  for  work  and 
labor;  plea  the  statute  of  limitations.     It  appeared  that  the 
plaintiff  occupied  a  house  and  land  under  the  defendant,  at  a 
rent  of  16/.  a  year,  and  that  he  worked  for  the  defendant  for 
twelve  years  at  12^.  a  week,  during  which  period  he  received 
no  wages,  nor  paid  any  rent,  there  had  been  no  statement  or 
settlement  of  accounts  between  them;  held,  that  the  statute 
was  a  bar  to  so  much  of  the  demand  as  had  accrued  six  years 
before  the  action  was  brought    ''It  would  very  much  diminish 
the  force  of  Lord  Tenterden's  act,"  said  Parke,  Baron,  <<  if  such 


*  Cranch  v,  Kirkman,  Peake,  131.  Cotes  «•  Hania,  B.  N.  P.  150.  Wace  v.  Wy- 
burn,  id,  2  Saund.  197,  n.  Per  Tindal,  C.  J.,  in  Moore  v.  Strong,  1  Biog.  N.  C. 
441.  '(97  Eng.  C.  L.  460.)     1  Hodg(«,  S8. 

^  Catling  V,  Skoulding,  6  T.  R.  189.  S  Saand.  197,  a.  If  goods  are  supplied  by 
J,  to  J?.,  and  five  years  afterwards  there  are  mntnal  dealings  between  the  parties, 
$embk^  that  the  first  item  comes  within  llie  reception.    Moore  «•  Strong,  «tf;>ro. 

(I)  (Ingram  v.  Sherard^  17  Serg.  d&  R.  347.  See  Spring  ▼.  GrmyU  Es'r,,  6  Peters,  151. 
Kimb«U  V.  Bmwn,  7  Wend.  322.  Chamberlin  ▼.  CuyUr^  9  Wend.  126.  Sdmonston  v. 
TAomsoii,  15  Wend.  554.  Hutehinton  t.  Pratt^  2  Vermont,  146.  Wpod  t.  Bamry,  Ibid. 
S69.    GM  ▼.  Whiteomb,  14  Piok.  188.    SeUe*  v.  B^Uet,  7  Habled,  339.) 
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a  case  as  thid  was  not  within  its  provisions.  Since  that  statute, 
there  must  be  some  acknowledgment  or  promise  in  writing,  or 
a  part  payment,  to  take  a  case  out  of  the  statute  of  limitations. 
I  do  not  say  a  payment  must  be  in  money;  there  may  be  a 
contract  to  fumi^  labor,  or  supply  goods,  but  a  contract  or 
understandhig  must  be  shown,  that  would  lessen  the  demand 
of  the  other  party  without  using  the  statute  of  set  off.  Before 
Lord  Tenteitlen's  act,  if  a  defendant  had  said,  <  I  have  a  de- 
mand qn  you,  but  you  have  a  greater  demand  on  me,'  that 
*  would  have  been  sufficient.  An  open  account  is  equivalent 
to  such  a  declaration,  which  is  no  longer  sufficient.  Something  *1251 
must  be  proved  amounting  to  payment.''* 


SECTION  IV. 

AVOIDING  THE  STATUTE  B7  ISSUING  PROCESS. 

The  time  of  limitation  is  computed  from  the  period  when  the 
right  of  action  accrued  until  the  commencement  of  the  action. 
Formerly,  when  writs  bore  iesie  of  a  day  before  the  day  of  is- 
suing them,  the  commencement  of  the  action  for  the  purpose 
of  saving  the  statute,  was  held  to  be  the  issuing  of  the  writ^ 
But  since  the  uniformity  of  process  act,  the  date  and  teste  of  a 
writ  are  the  same;  and  suing  out  the  writ  of  summons  is  die 
commencement  of  the  action  for  all  purposes.*  According  to 
the  old  practice,  it  was  sufficient,  in  order  to  prevent  the  stat- 
ute from  attaching,  to  issue  out  a  writ,  and  get  it  returned  at 
any  time  within  the  six  years,  without  serving  it  on  the  defen- 
dant,' and  enter  continuances  at  any  time  down  to  the  writ  on 
which  the  appearance  was;  but  this  practice  has  been  abol-  ^ 
ished  by  the  2  W.  IV,  c.  39,  s.  10,  the  uniformity  of  process 
act,  which  provides,  ^  that  no  first  writ  shall  be  available  to  Issaing  a 
prevent  the  operation  of  any  statute  whereby  the  time  for  the  ^"t  to 
commencement  of  the  action  may  be  limited,  unless  the  defen-  !I^j*** 
dant  shall  be  arrested  thereon  or  served  therewith,  or  proceed- 
ings to  or  towards  outlawry  shall  be  had  thereupon,  or  unless 
such  writ,  and  every  writ  (if  any)  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned  non  est  inventvs^and  entered 
of  record  within  one  calendar  month  next  after  the  expiration 
thereof,  including  the  day  of  such  expiration,  and  unless  every 
writ  issued  in  continuation  of  a  preceding  writ  shall  be  issued 

•  WiUiams  o.  QriffiUi,  1  Gde,  65.    9  C.  M.  ft  R.  45. 
^  Johnson  v.  Smith,  2  Burr.  950. 

«  Alston  *.  UnderhUl,  1  C.  &  M.  499.    S  Dowl.  96. 

*  Taylor  v.  Hipkins,  5  B.  &  A.  489.    (7  Eng.  C.  L.  169.)    Hairis  v.  WooUbrd,  6 
T.  B.  617. 
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within  one  such  calendar  month  after  the  expiration  of  the 
preceding  writ,  and  shall  contain  a  memorandumindorsed  there- 
on or  subscribed  thereto,  specifying  the  day  of  the  date  of  the 
*1853    first  'writ;  and  return  to  be  made  in  bailable  process  by  the 
sheriff  or  other  officer  to  whom  the  writ  shall  be  directed,  or 
his  successor  in  office,  and,  in  process  not  bailable,  by  the  plain- 
tiff or  his  attorney  suing  out  the  same,  as  the  case  may  be."* 
Reiealing.      Where  a  writ  of  summons,  tested  in  time  to  sare  the  statute 
of  limitations,  was  resealed  in  consequence  of  an  alteration  in 
the  description  of  the  defendant  and  the  county  in  which  he 
resided,  and  was  not  served  until  after  the  six  years  had  ex- 
pired; held,  that  the  resealing  did  not  amount  to  a  re-issuing 
of  the  writ,  and  that  it  was  not  necessary  for  the  plaintiff  to 
show  when  the  resealing  took  place.^ 
The  writ       Under  this  provision  it  is  not  necessary  to  serve,  or  endeavor 
n«^  not    to  sen^e  a  writ  to  avoid  the  effect  of  the  statute  of  limitations; 
be  aenred.  j^  jg  sufficient  to  return  it  non  fM  inventusj  and  enter  it  of  re- 
cord, but  the  expense  of  such  writs  as  are  imneoessarily  issued 
will  not  be  allowed  to  the  plaintiff.* 
Contina-        If  continuances  are  regularly  entered  upon  the  roll,  the  court 
anoes.        ^yi  not  look  at  any  thing  in  order  to  contradict  the  roll;  e.  g., 
a  writ  produced  to  show  that  a  second  writ,  an  alias^  was  tested 
on  a  day  subsequent  to  the  return  day  of  the  first.    Where  a 
plea  of  the  statute  of  limitations  stated,  that  the  cause  of  action 
did  not  accrue  within  six  years  next  before  the  commencement 
of  the  suit;  plaintiff  replied,  that  the  cause  of  action  did  accrue 
within  six  years,  &c.;  held,  that  without  specially  replying  pro- 
cess issued,  the  plaintiff  might  on  the  above  replication  prove  a 
quo  minus  to  have  issued  within  the  six  years,  and  produce 
the  roll  to  show  the  continuances  regularly  entered  up  accord- 
ingly.-(l) 

A  bill  in  equity,  filed  by  one  creditor  on  behalf  of  himself 
and  other  creditors,  will  prevent  the  statute  from  running 
against  any  of  the  creditors  who  come  in  under  the  decree.^ 
Where  an  action  is  commenced  in  an  inferior  court,  and 
*1253    •removed  to  a  superior  court,  the  time  of  limitation  is  com- 
puted to  the  commencement  of  the  action  in  the  inferior  court^^ 

*  This  provision  applies  only  to  cases  where  it  is  sought  to  prerent  the  operation  of 
some  statute  of  limitations,  ^ficholson  v.  Rowe,  or  Leman,  2  C.  &  M.  469.  S  DowL 
296. 

^  Braithwaite  v,  Montford,  (Lord,)  2  C.  &  M.  406. 
<  Williams  v.  Roberts,  1  C.  M.  &  R.  676.     1  Gale,  56. 

*  Dickenson  o.  Tea^e,  1  C.  M.  &  R.  241.    4  Tyr.  450. 

*  Stemdale  v.  Hankmson,  1  Sim.  393. 

'  Mathews  v,  Phillips,  2  Salk.  424.  Ld.  Raym.  563.  Bevin  «•  Chapman,  1  Sid. 
228.    1  Lot.  143.    Story  v.  Atkins,  Stra.  719. 

(1)  (As  to  avoiding  the  bar  of  the  act  by  issatng  process,  see  Magaw  t.  Clark^  6  Watts, 
528.  See  Soulden  v.  Van  Renaellaer^  3  Wend.  472.  Schermerhom  y.  Sekermtrhom^  5 
Wend.  513.    Davi*  f.  We9t,  5  Wend.  63.) 
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SECTION  V. 

WHAT  ACKNOWLEDGMENT  WILL  OBVIATE  THE  STATUTE. 

• 

We  have  seen  that  the  statute  of  limitations  begins  to  run  A  new 
from  the  period  when  the  right  of  action  accrued,  and  that  the  promise, 
remedy  is  barred  at  the  expiration  of  six  years  from  that  period;  ^**®**^®' 
it  is  observable,  however,  that  in  actions  o/assutnpsii,  a  sub-  fmpiied,^' 
sequent  acknowledgment  of  the  debt,  or  promise  to  pay  it,  to  pay  the 
whether  made  before  or  after  the  expiration  of  the  six  years,  debt,  will 
will  give  the  creditor  a  right  of  suing  for  the  debt  at  any  time  <>J>^**« 
within  six  years  from  such  new  acknowledgment  or  promise.  ^^^^^^ 
But  it  seems  that  a  new  acknowledgment  or  promise  has  not 
the  effect  of  obviating  the  operation  of  the  statute  in  any  other 
case  than  in  assumpsit,  on  a  guarantee,  or  on  a  simple  contract 
debt,  including  bills  of  exchange  and  promissory  notes.*    For- 
merly it  was  considered  that  any  acknowledgment  or  admission 
of  a  debt  obviated  the  provisions  of  the  statute,  on  the  grounds 
that  the  statute  was  founded  on  a  presumption  of  payment,  and 
that  any  acknowledgment  which  repelled  that  presumption 
was  an  answer  to  the  statute,  and  in  law  amounted  to  a  pro- 
mise to  pay  the  debt,  or,  in  other  words,  operated  as  a  waiver 
of  the  statute,  even  though  such  acknowledgment  was  accom- 
panied with  a  refusal  to  pay> 

**fiut  this  doctrine  has  been  long  since  overruled,  and  it  is    *1254 
now  clearly  settled,  that  to  take  the  case  out  of  the  statute 
there  must  be  an  express  promise  to  pay,  or  an  acknowledg- 
ment from  which  a  promise  to  pay  can  reasonably  be  inferred;® 

«  Per  Best,  G.  J.,  in  A'Coart  «.  Cross,  3  Binflr.  331.  (11  Eng^.  C.  L.  134.)  Per 
Gaselee,  J.,  in  Scales  v.  Jacob,  Id.  638.  (13  Eng.  C.  L.  85.)  Per  Abbott,  C.  J., 
in  Tanner  o.  Smart,  6  B.  &  C.  605.  (13  Eng.  C.  L.  373.)  Hurst  v.  Parker,  1  B. 
&  A.  93.  Gibbons  o.  M'Casland,  1  B.  &  A.  690.  In  Boydell  v.  Dmmmond,  3 
Camp.  160,  Lord  EUenborongh,  C.  J.,  held,  that  **if  a  cause  of  action,  arising  from 
the  breach  of  a  contract  in  not  doing  an  act,  (other  than  payment  of  money,)  at  a  spe- 
cific time,  be  once  barred  by  the  statute  of  limitations,  no  new  promise  can  ha^e  the 
■effect  of  reTivinff  It.**  See  Martinis  Treatise  on  Lord  Tenterden's  Act,  where  this 
subject  is  Tory  ably  considered. 

k  The  following  acknowledgments  were  held  sufficient,  <*  Prove  your  debt,  and 
I'll  pay  you;  or,  **  I  am  ready  to  account,  but  nothing  is  due."  ** And  even  slighter 
acknowledgments  than  these  have  been  held  to  be  sufficient  Per  Lord  Mansfield, 
C.  J.,  in  'iTueman  v,  Fenton,  Cowp.  544.  So  where  the  defendant,  meeting  the 
plaintifif,  said,  **  What  an  extravagant  bill  you  have  sent  me  ;'*  it  was  held  to  be  an 
acknowledgment  that  some  money  was  due.  Lawrence  v.  Worrall,  Peake,  93.  So 
where  the  defendant  said,  **  I  do  not  consider  myself  as  owing  Mr.  B.  a  ftuthing,  it 
being  more  than  six  years  since  I  contracted.  I  have  had  the  wheat,  I  acknowledge, 
and  1  have  paid  some  part  of  it,  and  36/.  still  remain  due.'*  Bryan  v.  Horseman,  4 
East,  599.  So  where  the  defendant  said  that  he  had  been  liable,  but  was  not  liable 
then,  as  the  bill  (for  the  acceptance  of  which  he  was  sued)  was  out  of  date,  that  he 
would  not  pay  it,  it  was  out  of  his  power  to  pay  it.  Leaper  «.  Tktton,  16  E^t,  430. 
Douthwaite  «.  Tibbutt,  5  M.  &  S.  75. 

*  **  There  is  scarcely  an  admission  which  has  not  in  former  times  been  held  sufficient 
to  take  a  case  out  of  the  statute.    In  one  case  (Douthwaite  «•  Tibbutt,  5  M.  &  S.  75) 
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and  if  any  thing  accompanies  the  acknowledgment  inconsistent 
with  such  promise,  no  promise  can  be  implied.  The  new  pro- 
.  mise,  whetlier  express  or  implied,  does  not  operate  by  drawing 
down  the  original  promise  to  the  time  when  the  acknowledg- 
ment is  made,  in  accordance  with  the  former  doctrine  of  waiver, 
but  by  conferring  a  new  right  of  action;  and  to  render  it  avail- 
sible,  the  declaiation  must  contain  a  count  conformable  to  such 
promise.*(l) 
A  pro-  The  principal  case  on  this  subject  is  Tanner  v.  Smart,  where 

mise,  to     all  the  previous  decisions  are  reviewed.    It  was  an  action  of 
take  the     assumpsit  on  a  promissory  note;  to  which  tlie  defendant  plead- 
Se^sto-  ^  ^  ^^^  statute  of  limitations.    At  the  trial,  the  plaintiff  proved 
tnte,  must  An  acknowledgment  by  the  defendant  within  six  years,  in  these 
be  COD-      words:— ^  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it 
formable    ^^  ^Qon  as  I  can;"  held,  not  sufficient  to  entitle  the  plaintiff  to 
the^ounts  ^^^^^^  without  proof  of  the  defendant's  ability  to  pay.     Lord 
in  the  de«  Tenterden,  C.  J.,  <<  The  question  in  this  case  is  whether  an  ac- 
clantion.   *knowledgment,  which  implied  that  the  debt  for  which  the 
*1255    action  was  brought  had  not  been  paid,  was  an  answer  to  the 
statute  of  limitations.''    Having  referred  to  the  old  authorities 
in  support  of  the  doctrine  of  waiver,  his  lordship  proceeded: 
^  If  an  acknowledgment  had  the  effect  which  the  cases  in  the 
plaintiff's  favor  attribute  to  it,  one  should  have  expected  that 
the  replication  to  a  plea  of  the  statute  would  have  pleaded  the 
acknowledgment  in  terms,  and  relied  upon  it  as  a  bar  to  the 
statute;  whereas  the  constant  replication,  ever  since  the  statute 
to  let  in  evidence  of  an  acknowledgment,  is  that  the  cause  of 
action  accrued,  or  the  defendant  made  the  promises  in  the  de- 
claration, within  six  years;  and  the  only  principle  upon  which 
it  can  be  held  to  be  an  answer  to  the  statute  is  thi^  that  an 
acknowledgment  is  evidence  of  a  new  promise,  and  as  such, 
constitutes  a  new  cause  of  action^  and  supports  and  establishes 
the  promises  which  the  declaration  states;  upon  this  principle, 

it  has  been  belli  saflicient  where  the  defendant  said  he  would  not  pay  the  debt.  But 
the  tide  of  authority  is  now  turned,  and  the  courts  require  something  more.  The 
words  of  the  statute  are,  *  acknowledjzinent  of  promise,'  and  it  means  such  an  acknow- 
ledgment of  the  debt  as  would  lead  the  judgment  to  infer  that  the  party  promised  to 
pay  it.*'    Per  Gaselee,  J.,  in  Linley  a  Sonsor,  I  Hodges,  310,  /wt/,  1366. 

>  Green  v.  Crane,  3  Ld.  Raym.  1101.  6  Mod.  309.  Salk.  38.  Pitman  o.  Foster, 
I  B.  &  C.  348.  (8  Eng.  C.  J..  67.)  Bicknell  r.  Keppell,  1  N.  R.  30.  A'Court  v. 
Cross,  3  Bing.  339.  (11  Eng.  C.  L.  134.)  Tanner  v.  Smart,  6  B.  &  C.  603.  (13 
Eng.  C.  L.  373.) 

(l)(What  kind  of  acknowledgment  will  take  &  ease  oat  of  the  statute.  Church  y.  Fet- 
croio,  3  Penna.  300.  Gallagher  v.  Milligun,  3  Pcnna.  179.  FriU  v.  Thomas,  1  Wharton, 
66.  Critt  y.  Gamer,  3  Penna.  351.  Ihftaa  y.  B^ar,  5  Watts,  111.  Glrim  t.  Rite,  6  WatU, 
44.  Berghaus  v.  Calhoun,  Ibid.  319.  Peck  ▼.  BoUftrd,  173.  De  PoreH  v.  Hunt,  8  Conn. 
]79.  R^ert  v.  Waters,  3  Gill  &  Johns.  64.  Keplinger  t.  Griffith,  Ibid.  307.  Frry  r. 
JRrk,  4  Gill  &  Johns.  509.  Xent  y.  WUkinaon,  5  Ibid.  4<>7.  Moore  y.  77ke  Bk,  ef  Cotunhia, 
6  Peters,  86.  Soulden  v.  Van  Reneellaer,  9  Wend.  893.  Read  y.  Hurd,  7  Wend.  408. 
Purdy  V.  Austin,  3  Wend.  187.  Bradley  y.  FUld,  Ibid.  878.  Stafford  t.  Bryam,  Ibid.  ^^ 
Hancock  v.  Bliss,  7  Wend.  367.  Allen  y.  Webster,  15  Wend.  384.  Gmyhrd  v.  Van  Loau^ 
Ibid.30a    Oleott  ?.  iSM/e<»  3  Vermont,  173.    Barlow  w.  Bellamy,  llhid.  U.) 
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whenever  the  acknowledgment  supports  any  of  the  promises 
in  the  declaration,  the  plaintiff  succeeds;  where  it  does  not  sup* 
port  them,  though  it  may  show  clearly  that  the  debt  never  has 
been  paidy  but  is  still  a  subsisting  debt,  the  plaintiff  fails." 
Having  referred  to  several  cases  in  support  of  this  position,  his 
lordship  continues: — ^^  All  these  cases  proceed  upon  the  princi- 
ple that  under  the  ordinary  issue  on  the  statute  of  limitations, 
an  acknowledgment  is  only  evidence  of  a  promise  to  pay;  and 
unless  it  is  conformable  to,  and  maintains  the  promises  in  the 
declaration,  though  it  may  show  to  demonstration  that  the  debt 
lias  never  been  paid  and  is  still  subsisting,  it  has  no  effect.  The 
question  then  comes  to  this,  is  there  any  promise  in  this  case 
which  will  support  the  promise  in  the  declaration?  The  pro* 
mises  in  the  declaration  are  absolute  and  unconditiooal  to  pay 
when  thereunto  afterwards  requested.  The  promise  proved 
here,  was '  I'll  pay  as  soon  as  I  can,'  and  there  was  no  evidence 
of  ability  to  pay  so  as  to  raise  that,  which  in  its  terms  was  a 
qualified  promise,  into  one  that  was  absolute  and  unqualified. 
Had  it  been  in  terms  what  it  is  in  substaneey  ^  prove  that  I  am 
able  to  pay,  and  then  I  will  pay,'  it  would  have  been  what  the 
promise  was  taken  to  be  in  Haylin  v.  Hasting,*  a  conditional 
^promise,  and  when  the  proof  of  ability  should  have  been  given,  *  1^56 
but  not  before,  an  absolute  one.  Upon  a  general  acknowledg- 
ment, where  nothing  is  said  to  prevent  it,  a  general  promise  to 
Eay  may  and  ought  to  be  implied;  but  where  the  party  guards 
is  acknowledgment  and  accompanies  it  with  an  express  decla- 
ration to  prevent  any  such  implication,  why  should  not  the  nde 
expres8vm/acit  cessare  taciturn  apply?'*** 

Where  two  promissory  notes,  given  by  the  defendant  to  the 
plaintiff  in  liquidation  of  a  former  debt,  became  due  in  1826, 
and  in  1827  an  agreement  was  entered  into,  whereby  the 
amount  was  to  be  paid  by  instalments,  and  the  plaintiff  was  to 
retain  the  notes  as  a  security  for  the  performance  of  the  agree- 
ment; the  defendant  having  paid  several  of  the  instalments, 
failed  in  the  performance  of  his  undertaking  in  1830;  held,  that 
the  plaintiff  was  thereby  remitted  to  his  original  rights,  and 
that  be  might  declare  upon  the  notes  at  any  period  within  six 
years  from  a  breach  of  the  contract  in  1830.* 

•  Com.  54.    Ld.  Raym.  389—491.    Salk.  99. 

i»  Tanner  v.  Smart,  6  B.  A;  C.  603.  (13  Eng.  C.  L.  973.}  9  D.  &;  R,  549.  S.  P. 
Scales  V.  Jacob,  3  Bing.  638.  (13  Eng.  C.  L.  86.)  11  Moore,  563.  Ayton  *•  Bo- 
wers, 12  Moore,  305.  4  Bing.  105.  (13  Eng.  C.  L.  361.)  Gonld  «.  Shirley,  9  M. 
&  P.  581.    Edmunda  v.  Downea,  9  C.  &  M.  459.    4  Tyr.  173. 

*  Irving  a.  Yeiteh,  Exchequer,  M.  T.  1837. 
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SECTION  VL 

LORD  TBNTBSDSir's  ACT. 

SiNCSi  according  to  the  doctrine  established  by  Tanner  v. 
Smart,  the  new  promise  is  the  foundation  of  the  action,  it  fol- 
lows that,  any  promise  or  acknowledgment  made  a/ier  the 
commencement  of  the  action  is  no  answer  to  the  plea  of  the 
statute  of  limitations,  though  formerly  it  was  held  otherwise.* 
Formerly,  a  verbal  promise  or  acknowledgment  was  sufficient, 
but  now,  by  9  Geo.  IV,  c,  14,  (Lord  Tenterden's  Act,)  such 
promise  must  be  in  writing. 
No  pro-         Section  1,  after  reciting  the  provisions  of  21  Jac.  I,  c.  16, 
mUe  shaU  g,  3^  and  of  10  Car.  I,  c  6,  (the  Irish  Act,)  enacts  « that  in  ac- 
*  *"f  of  ^^^"^  ®^  ^       ^^  upon  the  case,  grounded  upon  any  simple  con- 
the  stap     tract,  no  acknowledgment  or  promise  by  words  only  shall  be 
tate,  on-    deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
less  it  be   whereby  to  take  any  case  out  of  the  operation  of  the  said  en- 
^^^eifb^'  actments,  or  either  of  them,  or  to  deprive  any  party  of  the 
th?part/  bei^^fi^  thereof,  unless  such  acknowledgment  or  promise  shall 
to  be         be  made  or  contained  by  or  in  some  writing,  to  be  signed  by 
cbamd     the  party  chargeable  thereby;  and  that  where  there  shall  be 
therd»7.     i^q  qi  more  joint  contractors,  or  executors,  or  administrators 
of  any  contractor,  no  such  joint  oontractor,  executor,  or  ad- 
*ld57   ministrator  ^shall  lose  the  benefit  of  the  said  enactments,  or 
either  of  them,  so  as  to  be  chaigeable  in  respect  or  by  reason 
only  of  any  written  acknowledgment  or  promise  made  and 
Not  to  lea-  signed  by  any  other  or  others  of  them;  provided  always,  that 
sen  theef-  nothing  therein  contained  shall  alter  or  take  away  or  lessen  the 
pmnent^  effect  of  any  payment  of  principal  or  interest  made  by  any  per- 
'^  son  whatever;  provided  also,  that  in  actions  to  be  commenced 

against  two  or  more  such  joint  contractors,  or  executors,  or  ad- 
ministrators, if  it  shall  appear  at  the  trial,  or  otherwise,  that 
Uie  plaintiff,  though  barr^  by  either  of  the  said  recited  acts, 
or  this  act,  as  to  one  or  more  of  such  joint  contractors,  execu- 
tors or  administrators,  shall  nevertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants,  by  virtue  of  a 
new  acknowledgment,  or  promise,  or  otherwise,  judgment  may 
be  given,  and  costs  allowed  for  the  plaintiff,  as  to  such  defend- 
ant or  defendants  against  whom  he  shall  recover,  and  tor  the 
other  defendant  or  defendants  against  the  plaintiff/' 
Plea  in  a-  Section  2, "  That  if  any  defendant  or  defendants  in  any  ac- 
batement  tion  on  any  simple  contract,  shall  plead  any  matter  in  abate- 
ment, to  tlie  effect  that  any  other  person  or  persons  ought  to 
be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall 
appear  at  the  trial  that  the  action  could  not,  by  reason  of  the 

•  8ee  Yea  v,  Fonraker,  3  Burr.  1099.    Thornton  v.  EUinffwoxth,  9  B.  &  C.  824. 
(9  Eng.  C.  L.  256.) 
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said  acts,  or  this  act,  or  of  either  of  them,  be  maintained  against 
the  other  person  or  persons  named  in  such  plea,  or  any  of  them^ 
the  issue  joined  on  such  plea  shall  be  found  against  the  party 
pleading  the  same.'' 

Section  3,  <'  That  no  indorsement  or  memorandum  of  any  Memoran* 
payment,  written  or  made  after  the  time  appointed  for  this  act  dum  of 
to  take  effect,  upon  any  promissory  note,  bill  of  exchange,  or  ^*^'?q?* 
other  writing,  by  or  on  the  behalf  of  the  party  to  whom  such  ^^^ 
payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of 
either  of  the  said  statutes.*' 

Section  4,  ^  That  the  said  recited  acts,  and  this  act  shall  be  Set-off. 
deemed  and  taken  to  apply  to  the  case  of  any  debt  or  simple 
contract  alleged  by  way  of  set-off  on  the  part  of  any  defend- 
ant, either  by  plea,  notice,  or  otherwise," 
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This  statute  did  not  intend  to  make  any  alterations  in  die  The  onlt 
legal  construction  to  be  put  on  the  acknowledgments  or  pro<-  effect  of 
mises  made  by  defendants,  but  merely  to  require  a  different  J^  f  *"* 
mode  of  proof,  substituting  the  certain  evidence  of  a  writing  J^^  J^ 
signed  by  the  party  chargeable  instead  of  the  insecure  and  pre-  require 
carious  testimony  to  be  derived  from  the  memory  of  witnesses,  that  the 
To  inquire,  therefore,  whether  in  a  given  case  the  written  "^.^  ?">* 
document  amounts  to  an  acknowledgment  or  promise,  is  no  5**®! j  v 
other  inquiry  than  whether  the  same  words,  if  proved,  before  jn  writinff. 
the  statute,  to  have  been  spoken  by  the  defendant,  would  have 
a  similar  operation  and  effect*    "  The  object  of  the  statute,'? 
said  Lord  Tenterden,  "  was  to  procure  that  in  writing  for  which 
words  were  previously  sufficient"^ 

The  former  decisions,  therefore,  are  still  applicable,  and  the  Conditton- 
written  acknowledgment  must  contain  an  unqualified  admis-  ^  promise 
sion  of  the  debt  from  which  a  promise  to  pay  may  be  inferred, 
or  if  qualified  or  conditional,  the  event  on  which  payment  was 
to  be  made  must  be  shown  to  have  happened.  As  where  in 
an  action  on  a  promissory  note  payable  with  interest,  the 
words  in  the  letter  acknowledging  the  debt  were  as  follows: — 
"  I  shall  be  most  happy  to  pay  you  both  interest  and  principal 
as  convenient:"  held,  that  this  was  a  conditional  promise,  and 
that  the  plaintiff  was  bound  to  give  some  evidence  to  show 

'  Per  Tindat,  C-  J.i  in  Hajdon  v.  Williams,  7  Bine.  166.    (ao  Enff.  C.  L.  66.) 
4M.&P.8I8.  8  V  B  ; 

^  In  DickinsoD  v.  Hatfield,  6  C,  &  P.  46.  (34  Eng.  C.  L.  304.)  1  M.  &  Rob.  141. 
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that  the  defendant  was  able  to  pay,  or  that  it  was  convenient 
ibr  him  to  do  so.* 

Ill  a  letter  written  io  the  plaintiff  within  six  years,  the  de- 
fendant says,  **  I  can  never  be  happy  until  I  have  not  only  paid 
you  every  thing,  but  all  to  whom  I  owe  money;''  and  *^your 
f  account  is  quite  correct;  and  oh!  that  I  were  now  going  to 
enclose  you  the  amount  of  it;"  held,  that  this  was  evidence  to 
*1259  *go  to  the  jury  of  an  acknowledgment^  taking  the  case  out  of 
the  statute;  and  that  such  promise,  accompanied  by  this  ex- 
pression— ^^  It  is  impossible  to  state  to  you  what  will  be  done 
in  my  affairs  at  present,  it  is  diflBcuit  to  know  what  will  be 
best,  but,  immediately  it  is  settled,  you  shall  be  informed;"  was 
an  absolute  unconditional  promise,  and  not  a  qualified  or  con- 
ditional promised 

Defendant  having  accompanied  an  acknowledgment  of  debt 
with  an  assertion  that  he  should  have  nothing  to  do  with  the 
claim;  that  he  wished  the  claimant  would  make  him  a  bank- 
rupt, and  that  he  would  rather  go  to  gaol  than  pay  the  claimant; 
held,  that  it  was  properly  left  to  the  jury  to  consider  whether 
the  acknowledgment  was  one  from  which  a  promise  to  pay 
could  be  implied.* 

Where,  in  an  action  on  a  promissory  note,  the  defendant 
pleaded  the  statute,  and  the  plaintiff  gave  in  evidence,  as  proof 
of  acknowledgment  within  six  years,  a  letter  from  the  defend- 
ant to  him,  stating  that  **  business  called  him  to  X.,  but  should 
he  be  fortunate  in  his  adventures,  the  plaintiff  might  depend 
on  seeing  him  at  R.;  otherwise,  that  he  must  arrange  matters 
with  the  plaintiff  as  circumstances  would  permit;"  and  the  de- 
fendant did  not  show  that  there  were  any  other  matters  besides 
the  promissory  note  to  which  this  letter  could  refer;  held,  that 
it  was  properly  left  to  the  jury  to  decide  whether  such  letter 
referred  to  the  matter  of  the  note,  and  was  a  sufficient  acknow- 
ledgment to  take  the  ease  out  of  the  statute;  and  the  jury 
having  found  in  the  affirmative;  held,  that  theur  verdict  was 
conclusive/ 

In  assumpsit  for  goods  sold  and  delivered,  the  defendant 
pleaded  the  statute  of  limitations,  in  answer  to  which  a  letter 
was  produced,  addressed  by  the  defendant  to  the  plaintiff's 
attorney,  as  follows:  <<  I  this  day  received  yours  respecting  7! 
C.'s  (the  plaintiff's)  demand;  it  is  not  a  just  one.  I  am  ready 
Co  settle  the  account  whenever  T.  C  (the  plaintiff)  thinks 
proper  to  meet  me  on  the  business.  I  am  not  in  his  debt  90/. 
*1260  *nor  any  thing  like  it  I  shall  be  happy  to  settle  the  difference 
by  his  meeting  me  in  Liondon,  or  at  my  house.    I  shall  write 


■  Edmonds  ««  Downes,  3  C.  &  M.  459. 

^  Dodson  V.  Mackej,  4  N.  &  M.  337.  (30  Eng.  C.  L.  377.)  Ayton  v.  Bowers,  vel 
Bolt,  4  Bing.  105.  (13  Engr.  C.  L.  361.)  13  It^re,  105.  Scales  v.  Jacob,  3  Bingr. 
638.    (13  &iff.  G.  L.  85.) 

<  Linley  o.Donsor,  2  Bing.  N.  0.  241.    (29  Eng.  C.  L.  319.)    1  Hodges,  305. 

4  Frost  V.  Bengoughi  8  Moore,  180.    1  Bing.  266.    (8  Eog.  C.  L.  317.) 
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Mr.  C,  (the  plaintiff)  on  the  subject;''  held,  sufficient  to  take 
the  case  out  of  the  statute.* 

Where,  in  answer  to  a  plea  of  the  statnte  of  limitations, 
letters  from  the  defendant  were  produced,  containing  the  fol- 
lowing observations:  **  Plaintiff's  clahn,  with  that  of  others, 
shall  receive  that  attention  that,  as  an  honorable  man,  I  con-  ^ 
sider  them  to  deserve,  and  it  is  my  intention  to  pay  them,  but 
I  must  be  allowed  time  to  arrange  my  affairs.  If  I  am  pro^ 
ceeded  against,  any  exertions  of  mine  will  be  rendered  abor- 
tive." « I  am  ready  and  willing  to  do  anything  and  every- 
thing to  satisfy  Mr.  F.  and  all  my  creditors;  and  my  only  re- 
gret is  that  by  the  way  my  father  has  left  me  I  am  totally 
unable  to  do  more  than  give  up  (which  I  do  by  deed)  almost 
the  whole  of  my  income  to  my  creditors,  &c.;  and  if  I  am  put 
in  prison,  not  one  penny  will  my  creditors  ever  receive;  if  my 
person  is  laid  hold  of  I  never  will  put  in  bail,  but  surrender;" 
the  court  held,  that  these  letters  did  not  import  such  a  direct 
and  unqualified  acknowledgment  of  a  debt  as  would  autho- 
rise the  court  to  imply  a  promise  to  pay;  they  imported  no 
more  than  an  offer  on  the  part  of  the  defendant  to  surrender 
his  income  with  a  view  to  an  arrangement  with  his  creditors, 
provided  he  should  be  allowed  time  to  arrange  his  affairs.^ 

Where,  in  an  action  on  a  bill  of  exchange,  in  answer  to  a  plea 
of  the  statute  of  limitations,  the  plaintiff  put  in  a  letter  from 
the  defendant  in  which  he  promised  to  pay  the  balance  due 
from  him  to  the  plaintiff,  but  did  not  specify  any  particular 
amount.  Lord  Tenterden  said,  that  ^*  the  letter  produced  was 
evidence  of  a  new  or  continuing  contract  at  the  time  of  its  date. 
The  act  did  not  require  the  amount  of  the  debt  to  be  specified; 
before  it  passed,  a  verbal  promise  to  pay  the  balance  would 
have  entitled  the  plaintiff  to  recover;  a  similar  promise  in 
writing  will  have  the  same  effect  since."  Bat  he  could  only 
recover  nominal  damages;  the  promise  was  only  to  pay  a 
^balance,  and  there  was  no  evidence  to  show  what  the  l^lance  *126I 
was.* 

Where  the  defendant,  by  a  deed  reciting  that  he  was  tn- 
debted  io  ike  plaintiff  and  others,  assigned  his  property  to 
the  plaintiff,  in  trust  to  pay  all  such  creditors  as  should  sign 
the  schedule  of  debts  annexed;  provided,  that  if  all  did  not 
sign,  the  deed  should  be  void;  the  plaintiff  never  sigtied,  nor 
was  the  amount  of  his  debt  stated;  held,  not  a  sufficient  ac- 
knowledgment to  take  the  plaintiff's  debt  out  of  the  statute,  \ 
although  it  was  orally  admitted  that  he  had  but  one  debt' 

Where  a  local  turnpike  act  provided  that  all  orders  of  the 
trustees  should  be  entered  in  a  book  kept  for  that  purpose,  an 

-----■■■■--      II 

*  Colled g«  V.  Home,  or  House,  10  Moore,  431.   S  Din|^.  119.   (11  En;.  C.  L.  59.) 
^  Fearn  v.  Lewie,  6  Bing.  349.    (19  Eog.  C.  L.  98.)    4  M.  &  P.  1.    JBrlgetodM 
9.  Smith,  1  C.  &  M.  483. 
«  Dickinson  v.  Hatfield,  1  M.  &  Rob.  141    5  C.  &  P.  46.    (fi4  Eng.  C.  L.  904.) 
'  Kennett  r.  Milbank,  8  Blng.  3$.    (91  Enf.  C.  L.  S19.)    1  M.  d(  Seott,  109. 
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order  by  them  to  pay  a  biU  is  not  an  act  done  so  as  to  take  a 

debt  out  of  the  statute.* 

The  following  acknowledgmeBts  have  been  held  sufficient 
to  obviate  the  statute* 

<<  I  beg  to  say  I  cannot  comply  with  your  request.    The  best 
way  for  you  would  be  to  send  me  the  bill  you  hold,  and  dra w 
another  for  the  balance  o{  your  money,  30/.  9s.  9(L'^^  <<  By  the 
end  of  next  month  I  shall  have  my  bankers'  account  here,  and 
I  shall  remit  the  sum  due  to  you  in  a  draft  on  them."*    An 
entry  in  a  bankrupt's  examination  of  a  certain  sum  being  due 
to  Jl.y  is  evidence  of  an  account  stated  between  them^  which 
is  a  sufficient  acknowledgment  to  take  the  case  out  of  the 
statute.^ 
If  ^erebe      Where  the  defendant  promised  in  writing  to  pay  his  pro* 
a  bindiBg  portion  of  a  joint  debt  which  was  more  than  six  years  old;  it 
m^deb^  ^^  ^^^  sufficient  to  take  the  case  out  of  the  statute,  though 
^/  the  amount  was  not  specified  in  the  promise;  it  was  also  held 

unoant      that  the  plaintiff  might  prove  the  amount  by  extrinsic  evi« 
may  be      dence.    <<  Suppose,"  said  Bayley,  B.,  ^  a  debt  exists  of  a  con- 
proyed  by  giderable  Standing,  and  suppose  the  defendant  write,  <  I  do  not 
Srateef^^*  know  the  amount,  as  we  have  had  no  settlement;  nothing, 
*  12*62    iiowever,  has  been  paid,  but  if  *you  will  ascertain  what  the 
amount  is,  I  will  pay  you/    I  think  there  is  nothing  in  the  sta- 
tute to  prevent  evidence  being  given  to  prove  such  amount/^ 
So,  where  after  some  oorrespondence  between  the  plaintiff  and 
the  defendant  respecting  a  debt  which  the  defendant  owed  to 
the  plaintiff,  the  defendant  wrote  the  fc^owing  letter;  ^  I  am 
in  receipt  of  yours  of  tlie  2d»  I  do  wish  I  could  comply  with 
your  request,  for  really  I  am,  and  have  been  very  wretched 
on  account  of  the  amount  not  having  been  paid.    I  hear  there 
is  a  prospect  of  an  abundant  harvest,  which  surely  must  turn 
into  a  goodly  sum,  and  very  considerably  reduce  the  account; 
at  all  events,  if  it  does  not,  the  concern  must  be  broken  up,  to 
meet  it  at  last."    The  letter  concluded  thus,  ^<  my  hope  is,  that 
out  of  the  present  harvest  you  will  be  paid;"  held,  a  sufficient 
acknowledgment  to  take  the  case  oi|t  of  the  statute,  and  that 
as  there  was  a  binding  promise  to  pay  a  debt,  it  was  imma- 
terial that  the  amount  of  the  debt  was  not  stated,  as  the  case  of 
Lechmere  v,  Fletcher  was  an  authority  to  show  that  the  amount 
may  be  provod  by  parol  evidence/    So,  where  in  an  action  on 
a  promissory  note,  the  evidence  given  to  rebut  a  plea  of  the 
statute  of  limitations  was,  that  the  plaintiff's  son  went  to  the 
defendant's  house,  and  said  his  father  had  sent  him  for  a  pound 
which  the  defendant  paid  him:  saying,  ^'this  puts  J5.  (the 


'  Emery  v.  Day,  I  C.  M.  Ap  R.  245,  ante,  1949. 

k  Dabba  v.  Hamphriet,  10  Binj?.  446.    (95  Hn^.  C.  L,  190  ) 

«  Lang  9.  Mackenzie,  4  C.  &  P.  468.    (19  fkig.  C.  L.  474*) 

*  Eicke  V.  Noakes,  1  M.  &  Rob.  339. 

*  Lechmere  v,  Fletcher,  1  C.  &  M.  693. 

'  Bird  «.  Ganaioo,  3  Biog,  N,  G.  883,    (39  Eog,  C,  L.) 
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plaintiff)  and  me  straight  for  the  last  year's  interest,  all  but 
18.?.  I  will  come  next  week  and  pay  that,  and  get  a  receipt;" 
held  sufficient,  for  as  there  was  no  evidence  of  the  existence  of 
any  other  debt,,  the  jury  were  warranted  in  referring  these  ex- 
pressions to  the  demand  in  question.* 

But  the  following  acknowledgment  in  a  letter  from  the  de- 
fendant to  the  plaintiff  has  been  held  insufficient  <<  I  have 
hitherto  deferred  writing  to  you  regarding  your  demand  upon 
me,  in  consequence  of  some  fomily  arrangements,  through 
which  I  should  be  enabled  to  discharge  your  account  I  have 
to  inform  you  that  funds  have  been  appointed  for  that  purpose 
of  which  •d.  is  trustee,  to  whom  I  have  given  a  statement  of 
your  account  Some  time  must  elapse  before  payment,  but  I 
**have  .^.'s  authority  to  refer  you  to  him  for  further  informa-  *1263 
tion;'' held  insufficient,  because  the  statute  requires  that  the 
aicknowledgment  or  promise  shall  be  in  writing,  to  be  signed 
by  the  party  chargeable  thereby;  it  was  dear  tliat  in  this  case 
the  defendant  did  not  mean  to  render  himself  personally 
chai^able,  he  only  referred  to  another,  by  whom  the  debt  was 
to  be  paid.^  So,  where  the  plaintiff,  having  lent  the  defend- 
ant a  sum  of  money,  took  from  him  the  following  memoran- 
dum:*- 

*<  I  O  U  100/.— e.  R.     30th  July,  1821." 

^  August  I7th,  received  50iL— C.  j»." 
The  last  item  alone  was  infra  sex  annos:  held,  that  it  did  not 
amount  to  an  acknowledgment  of  the  existence  of  the  prior 
debt,  so  as  to  take  it  out  of  the  statute."  So,  where  a  letter 
in  answer  to  an  application  for  the  debt,  stated,  <^  I  will  see 
D.f  or  write  to  him,  I  have  no  doubt  he  has  paid  it;  if  by 
chance  he  has  not  paid  it,  it  is  very  fit  it  should  be;'^  held 
insufficient^ 

Where  jS'.  and  £.,  being  joint  owners  of  a  ship,  were  indebted  Qumre^ 
to  C.  for  repairs,and  in  1819,  £.  became  a  bankrupt;  in  1822,  J^l»«*^« 
•tf.  gave  a  bill  on  a  third  party  to  C,  payable  in  two  months,  on  vjjj^/'^  * 
account  of  the  sums  due  to  him  for  the  repairs;  which,  bill,  it  ehanire  for 
was  agreed,  should,  between  C.  and  tlie  third  party,  who  ac-  part  of  a 
cepted  it,  not  be  paid  until  the  happening  of  a  certain  event  prenous 
In  1827  the  bill  was  paid,  and  in  1830  C.  brought  an  action  ^«>*»  *"*• 
against  Ji.  for  the  balance  due  on  account  of  the  repairs,  after  Ej^iJ^  ^ 
having  given  credit  for  the  amount  of  the  bill,  and  other  pay-  pay  the 
ments;  J^.  pleaded  the  statute  of  limitatiotis.    On  behalf  of  the  original 
plaintiff,  it  was  contended  that  the  payment  of  the  bill  in  1827,  J®^^ 
was  equivalent  to  part  payment  of  the  principal  by  J3.j  at  that  r*^?J  ^^ 
period,  as  the  acceptor  should  be  considered  as  his  agent  for  evid^e 
that  purpose;  and  therefore,  that  it  operated  as  a  promise  made  of  a  pro- 
by  t^.  in  1827,  to  pay  the  remainder  of  the  debt,  which  was  miaawheii 

•  EYane  o.  DaWea,  2  H.  lie  W.  15.    4  Ad.  &  Ell.  840.    (31  Eng.  C.  L.) 
I*  Whippy  V.  HUlary,  3  B.  &  Ad.  899.    (33  Enr.  C.  L.  103.) 
«  Robarts  v.  Robarts,  1  M.  &  P.  487.    3  C.  dc  P.  296.    (14  Eng.  C.  L.  313.) 
<  Poynder  v.  Blufik,  5  Dowl.  570.    1  W.  W.  &  Dav.  191. 


J263  uviTATiomi  STATxms  or.        [chap,  xvtu 

the  bill      Guffioient  to  take  it  out  of  the  statute.    LfOid  Tenterden,  C.  J., 

"P^  "  Suppose  the  drawing  of  the  bill  taken  by  itself  to  be  evidence 

wheBTi"^*  of  an  acknowle^Jgment  of  a  debt  due  on  account  of  the  original 

wu  paid.  *demand  for  which  the  bill  was  given,  and  the  action  brought, 

*126^    tehicA  may  be  very  qvestionabky  still  the  drawing  was  only 

evidence  of  a  promise  at  the  time  when  the  bill  wasgiven,  not 

at  a  subsequent  time.     The  bill  might  be  an  authority  to  the 

agent  to  pay  at  another  time,  but  no  promise  by  the  principal 

at  such  time.''    Pattison,  J.,  thought  the  giving  of  the  bill  was 

not  evidence  to  support  the  original  demwd.* 

AecouDt        But  where  the  plaintiff  sold  a  library  of  books  for  the  de« 

auted.      fendant,  some  of  which  were  returned  by  the  purchasers  as 

imperfect;  and  the  defendant  wrote  the  following  letter  to  the 

plaintiff.     ^^I  received  the  imperfect  books,  which  together 

with  cash  overpaid,  on  the  settlement  of  your  account,  amounts 

to  80/.  Is.y  which  I  will  pay  you  within  two  years  from  this 

date,  18th  December,  1827;'' held,  thatthis  letter  was  evidence 

of  an  account  stated  two  years  after  the  date  thereof;  and  that 

the  plaintiff  might  recover  that  sum  in  an  action  commenced 

within  six  years  from  December,  1829.^ 

Where  an  administratrix  sued  for  a  debt  due  to  her  husband, 
and  the  statute  of  limitations  was  pleaded;  it  appeared  that  the 
cause  of  action  arose  more  than  six  years  before  the  commence- 
ment of  the  action,  but  that  within  six  years  the  defendant  and 
the  plaintiff 's  agent  had  gone  over  the  items  of  the  account.and 
struck  a  balance,  which  the  defendant  promised  verbally  to 
pay;  held,  that  the  plaintiff  was  entitled  to  recover  upon  the 
count  on  an  account  stated,  as  she  did  not  go  upon  the  original 
debt  at  all.  ^  I  take  the  statute  9  Geo.  IV,  c.  14,  to  apply," 
said  Vaughan,  B.,  ^^  where  you  go  for  the  original  debt,  and 
then  give  some  evidence  of  an  acknowledgment  to  rebut  the 
presumption  raised  by  the  statute,  'that  the  debt  has  been  satis- 
fied."^ 


•1265  •SECTION  VHI. 

PART  PATMSVT  ON  ACCOUNT. 

The  9  Geo.  IV,  c.  14,  s.  1,  provides  "that  nothing  therein 
contained  shall  alter  or  take  away,  or  lessen  the  effect  of  any 
payment  of  principal  or  interest  made  by  any  person  whatso- 
ever.*' 

'  Gowaii  V.  Foreter,  3  B.  &  Ad.  507.    (23  Eng.  C.  L.  133.) 
^  Wheatley  v.  Williams,  1  Mees.  &  Wele.  633.    The  court  said  in  this  ease,  that 
the  letter,  if  duly  stamped,  would  be  a  raUd  promiasoiy  Dote, 
•  Smith  V.  Forty,  4  C.  &;  P.  136.    (19  Eng.  G.  L.  306.) 
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Before  the  passing  of  this  act,  payment  of  the  interest,  or  Part  pa^- 
part  pa3niient  of  the  principal/  took  the  debt  out  of  the  statute,  J?!2rt^^*"f 
"  because  it  was  eyidenoe  of  a  fresh  promise  ;"•*  and  this  statute  ^^  p,^. 
has  made  no  alteration  in  that  respect    Therefore,  payment  pal  will 
made  within  six  years,  of  interest  which  liad  become  due  on  a  ayoid  the 
note  more  than  six  years  old,  has  been  held  sufficient  to  take  staiate. 
the  case  out  of  the  statute.* 

But  the  payment  must  be  proved  by  some  person  who  wit-  Proof  of 
nessed  it,  or  by  the  defendant's  admission  in  writing;  for  proof  pajnawnu 
oi  his  verbal  acknowledgment  of  payment  or  part  payment, 
will  not  be  sufficient*^  If,  however,  the  payment  of  a  sum  of 
money  is  proved  as  a  fact,  and  not  by  a  mere  admission,  its 
appropriation  to  a  particular  account,  whether  in  respect  of 
principal  or  interest,  may  be  shown  by  declarations  of  the  party 
making  the  pajrment,  and  such  declarations  need  not  have  been 
at  the  time  of  such  payment.*  The  mere  fact  of  the  payment 
^of  a  sum  of  money  by  the  defendant  to  plaintiff,  is  not  enough  *1266 
to  take  a  case  out  of  the  statute,  without  some  evidence  to  sa- 
tisfy a  jury,  first,  that  it  was  a  payment  of  a  debt,  and  next, 
that  it  was  not  the  discharge  of  a  balance  due,  but  a  payment 
intended  to  be  applied  to  the  part  discharge  of  the  particular 
debt.'  In  order  to  take  a  case  out  of  the  statute,  a  payment 
of  12«.  as  interest  money,  was  proved;  held,  that  this  did  not 
justify  a  verdict  finding  a  debt  lor  13/.  10^.' 

The  payment  must  be  made  by  the  defendant,  or  by  some  The  pay- 
person  acting  under  his  authority.    The  statute  does  not  ex-  P®"*"5"'* 
tend  to  a  payment  made  by  a  mere  stranger;  for  if  it  did,  it  ^  JJe  de- 
would  be  very  easy,  in  every  instance,  to  deprive  the  defendant  f^dant,or 
of  the  benefit  of  it^    Therefor^,  where  the  defendant  having  by  his  au- 
entered  into  a  composition  with  all  hiscreditors  except  the  plain-  thority. 
tiff,  employed  one  F,  to  tender  to  the  plaintiff  a  certain  sum,  in 
sat^fartion  of  his  demand;  and  the  plaintiff  having  reAised 
to  take  the  sum  on  the  terms  proposed,  F.  gave  it  to  him  in 

*  **  The  meaning  of  part  payment  of  the  princiDal  ie  not  the  naked  fact  of  payment 
of  a  sum  of  moneyt  but  of  payment  of  a  smaller  on  account  of  a  greater  sum  due 
from  the  person  making  the  payment  to  him  to  whom  it  is  made;  which  part  pay- 
ment implies  an  admission  of  such  greater  sum  being  then  due,  and  a  promise  to  pay 
it;  and  the  reason  why  the  effect  of  such  payment  is  not  lessened  by  the  act  is,  that 
it  is  not  a  mere  acknowledgment  by  words,  but  it  is  coupled  with  a  fact.  The  same 
obserTation  applies  to  interest.*'    Per  Parke,  B.,  in  Waters  v.  Tompkins,  tn/ro. 

k  Per  Parke,  J.,  in  Gowan  «.  Forster,  8  B.  &  Ad.  511.    (33  Eng.  C.  L.  133.) 

*  Bealy  v.  Greenslade,  9  C.  &  J.  61.  2  Tyr.  131.  But  payment  on  account  of 
principal  does  not  adroit  interest,  unless  the  latter  be  shown  to  have  composed  part 
of  the  claim,  and  to  be  connected  therewith.  Collyer  «.  Willoch,  4  Bing.  313.  (13 
Eng.  C.  L.  447.) 

'  Willis  V.  Newham,  8  Y»  &  J.  51 8»  But  if  part  payment  or  payment  of  interest 
is  proYcd  by  an^  legal  mode,  and  not  by  admission  only,  this  case  is  not  authority 
that  such  proof  is  not  sufficient    Per  Parke,  B.,  in  Waters  o.  Tompkins,  infra. 

*  Waters  v.  Tomkins,  1  Tyr.  &  G.  137.    S  C.  M.  &  R.  733.     1  Gale,  333. 
'  Tippetts  V.  Heane,  1  C.  M.  &  R.  353.    4  Tyr.  773. 

f  Leeson  v.  Smith,  4  Not.  &  M.  304.    (30  Eng.  C.  L.  373.) 
h  Per  Tindal,  C.  J.,  in  Linley  «•  Bonsor,  3  Bing.  N.  C.  34K  (39  Eng.  C.  L.  319.) 
1  Hodges,  309. 
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pari  p&jfment  of  the  debt,  of  which  the  defendant  disapproved ; 
held,  not  sufficient  to  take  the  case  out  of  the  statute;  for  as 
F.  was  not  authorised  to  make  such  pajrment,  he  acted  merely 
as  a  stranger.*  . 

Payment  of  money  into  court  generally,  upon  a  count  for 
goods  sold  and  delivered,  does  not  deprive  the  defendant  of  the 
benefit  of  the  statute,  as  to  the  residue  of  the  plaintiflf  s  demand^ 


SECTION  IX. 

FATMfiNT  BY  ONS  OF  SEVERAL  JOINT  DEBTORS. 

Ptymeni       Previous  to  Lord  Tenterden's  act,  an  acknowledgment  or 
by  one  of  promise  made  by  one  of  several  joint  debtors  or  contractors, 
loim  d  bt-  ^^^^  ^^^  ^^®  ^**'  of  the  statute  as  to  all.(l)  But  by  this  statute 
on  will     '^  i^  provided,  *that  no  written  acknowled foment  or  promise 
aYoid  the   made  by  one  or  more  joint  contractors,  shall  bind  any  of  the 
etatate  as  other  joint  contractors.  But  as  the  effect  of  payment  continues 
^•^QA7    to  be  the  same  as  it  had  been  before  the  statute  came  into  ope- 
^*^^    ration,  payment  of  interest  by  one  of  two  or  more  joint  debtors, 
takes  the  case  out  of  the  statute  as  sgainst  all.    The  leading 
case  on  this  subject  is  Whitcomb  v.  Whiting,*'  which  was  an 
action  upon  a  joint  and  several  promissory  note,  made  by  the 
defendant  and  several  others.    The  statute  of  limitations  hav- 
ing been  pleaded,  the  plaintiff  as  an  answer  to  the  plea,  proved 
at  the  trial,  payment  of  interest,  and  part  payment  of  the  prin- 
cipal, by  one  of  the  other  parties  to  the  note,  within  six  years; 
held,  sufficient  to  take  the  case  out  of  the  statute;  Lord  Mans- 
field, C.  J.,  observing,  that  payment  by  one  was  payment  by 
all,  the  one  acting  virtually  as  agent  for  the  rest;  and  that  the 
payment  amounted  to  an  admission  from  whence  the  law  would 
raise  a  promise.^    The  propriety  of  this  decision  was  ques- 
tioned by  the  court  in  a  subsequent  case;*  but  it  was  fully 
sustained  and  acted  upon  in  the  following  case,  and  is  recog- 
nised as  established  authority  at   this  day.      This   was  an 
action  by  the  payee  upon  the  joint  and  several  promissory 
note  of  S.  and  J9.,  against  the   administmtrix   of  S,      To 
meet  a  plea  of  the  statute  of  limitations,  the  plaintiff  proved 
a  payment  of  interest,  and  part  of  the  principal  by  B.  within 

■/rf. 

!>  Long  0.  Greville,  3  B.  &<).  10.    (10  Eng.  C.  L.  6.)    4  D.  &;  R.  633. 

«  Doag.  652.  <  Whitcomb  «.  Whiting,  Doug.  653. 

•  Atkins  V.  Tredgold,  3  B.  &  C.  83.    (9  Eng.  C.  L.  18.) 

(1)  {Searifhi  ▼.  Craighead,  1  Penna.  135.  Croii  v,  TVacy,  8  Conn.  368.  9  Conn.  1.  ^irt. 
tU  ▼.  Bo$tmiek,  9  Conn.  496.  PatterMti  ▼.  Croole,  7  Wend.  441.  O^UshiU  t.  Heald^  7 
Greenleaf,  36.    NMaway  t.  OukiU,  9  Fick.  43.) 
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six  yeaiSy  and  in  the  lifetime  of  S.  the  deceased;  held,  sufficient 
to  take  the  case  out  of  the  statute.  Lord  Tenterden,  C.  J.,  said, 
that  a  part  payment  by  one  was  an  admission  by  both  that  the 
note  was  unsatisfied,  and  that  it  operated  as  a  promise  by  both 
to  pay  according  to  the  nature  of  the  instntment,  and,  conse* 
quendy,  as  a  promise  by  the  defendant's  intestate  to  pay  on  his 
several  promissory  note.  <<  I  think/'  said  Bayley,  J.,  '<  that  the 
part  payment  by  one  operates  in  point  of  legal  effect  as  a  new 
promise  by  all  and  each  of  the  promisers  to  pay,  according  to 
the  nature  of  the  instrument."  **  Whitcomb  v.  Whiting,  and 
Jackson  t;.  Fairbank,"*  said  Holroyd,  J.,  <<arein  *point,  and  *126S 
must  govern  the  present  case.  It  seems  to  me,  that  where  two 
persons  jointly  and  severally  promise  to  pay  one  and  the  same 
sum  of  money,  each  of  them  makes  the  other  his  agent,  for  the 
purpose  of  making  any  payment  in  respect  of  that  sum  of 
money.  That  being  so,  B.  made  the  payment  in  question,  as 
the  agent,  and  by  the  authority  of  S.  It  was,  therefore,  an  ad* 
mission  by  the  latter,  that  the  sum  remaining  due  on  the  note 
was  an  existing  debt,  and  it  operated  as  a  fresh  promise  by 
him  to  pay  the  same."** 

Where  one  of  two  makers  of  a  joint  and  several  promissory  Receipt  of 
note  became  a  bankrupt,  and  the  payee  received  a  dividend  adivideBd 
under  the  commission  on  account  of  the  note,  within  six  years;  ^"f.tlsl 
it  was  held  sufficient  to  preclude  the  other  joint  maker  from  '"'"**"*'' 
availing  himself  of  the  statute  of  limitations,  in  an  action 
against  him  for  the  remainder.* 

The  propriety  of  this  decision,  however,  was  doubted  in  a 
subsequent  case,  where  one  of  two  joint  drawers  of  a  bill  of 
exchange  became  a  bankrupt,  and  under  his  commission  the 
indorsee  proved  a  debt  (beyond  the  amount  of  the  bill)  /or 
goods  soldj  &c.,  (for  which  he  held  the  bill  as  a  security,)  and 
received  a  dividend  within  six  years.  In  an  action  on  the  bill 
against  the  other  joint  drawer,  who  pleaded  the  statute  of  iimi* 
tations,  it  was  contended,  on  the  authority  of  Jackson  t;.  Fair- 
bank,  that  the  payment  of  the  dividend  took  the  case  out  of 
the  statute;  the  court  thought  that  Jackson  t;.  Fairbank  had 
gone  too  far,  as  the  acknowledgment,  besides  being  a  constnic- 
tive  one,  was  made  by  the  assignees,  who  never  could  be  called 
upon  for  contribution;  but  they  distinguished  the  present  case 
from  it,  inasmuch  as  in  the  former  case,  the  dividend  was  re- 
ceived on  the  instrument  itself,  whereas  in  the  latter,  the  divi- 
dend was  received  on  a  distinct  debt,  viz.,  goods  sold,  and  the 
instrument  was  only  introduced  incidentally.  They  therefore 
held,  that  the  receipt  of  the  dividend  did  not  revive  t^ie  do- 

•  PMf,  1268. 

k  Burleiffh  v.  Stott,  8  B.  &  C.  36.  (15  Eng.  O.  L.  151.)  6.  P.  Pease  o.  Hint,  10 
6.  &  C.  132.  (81  £n^.  C.  L.  38.)  Wyatt  v.  Hodeon,  8  Bin^.  309.  (21  Eng.  C.  L. 
301.)  1  M.  &  Scott,  442.  Cbippetidale  v.  Thareton,  M.  &  M.  41 1.  4  0.  £  P.  98. 
(19  Boflr.  0.  L.  293.)    Perham  «.  Rayoal,  2  Bbiff.  306.    (9  £ng.  C.  L.  413.) 

« Jackson  v.  Fairbank,  2  H.  Bl.  840. 


commis* 
aion. 
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'     mand  ^against  the  defendant.*    Where  a  joint  note  was  made 
by  a  man  and  a  woman,  and  the  woman  afterwards  married, 
and  a  joint  action  was  brought  against  the  husband  and  wife 
and  the  other  maker,  laying  the  promise  by  the  other  maker 
and  the  woman  dum  sola;  held,  that  evidence  of  a  promise  by 
the  other  maker  within  six  years,  was  not  a  sufficient  answer 
to  a  plea  of  the  statute  of  limitations.'* 
The  pay-       It  must  distinctly  appear,  that  the  payment  by  one  of  seve* 
ment  moxx  ^\  jqJq^  debtors  was  made  on  account  of  the  joint  debt,  in  order 
coa^  oT   ^  afiec*  the  other  party.    It  is  therefore  not  sufficient  to  prove 
the  joint    &  general  payment  by  a  joint  maker  of  a  note  within  six  years, 
debt.         so  as  to  throw  it  upon  the  defendant  to  show  that  such  pay- 
ment was  not  made  on  account  of  the  note;  for  primd  facie  the 
debt  is  barred  by  the  statute,  and  it  is  for  the  plaintiff  to  show 
how  the  statute  has  been  avoided.* 

The  principle  upon  which  part  payment  by  a  joint  debtor  is 

allowed  to  affect  the  other  parties  is,  the  community  of  interest 

between  them  and  the  presumption  that  the  party  paying 

would  not  acknowledge  that  which  was  adverse  to  his  own 

Payment   interest.    Therefore  a  payment  made  by  one  of  the  parties,  af- 

»^'  ^^    ter  such  community  of  interest  and  joint  liability  has  ceased  to 

bUhy  has  ^^^^i""®*  ^^l^  "^^  ^t®  *®  ^^^^  <>tit  of  the  Statute  as  to  any 
eeaaed       Other  party.    Where  •^t,  and  B.  made  a  joint  and  several  notr^, 
will  not     and  ten  years  after  «/7.'s  death  B,  paid  interest  on  it:  in  an  ac- 
•▼*il«        tion  on  the  note  against  the  executors  of  t^.,  it  was  held,  that 
the  payment  by  B.  did  not  take  the  case  out  of  the  statute,  so 
as  to  render  them  liable,  for  the  joint  contract  had  ceased  to 
exist  at  the  time  when  the  payment  was  made,  it  having  been 
determined  by  the  death  ofji.;  and  the  mere  fact  of  the  exist- 
ence of  a  debt  owing  from  the  testator  was  not  evidence  of  a 
promise  to  pay  by  the  executors.'    So  where  after  the  death 
of  one  of  the  makers  of  a  joint  and  several  promissory  note, 
*1270    his  executrix  paid  interest  on  the  *note;  it  was  held,  that  such 
payment  did  not  take  the  case  out  of  the  statute,  as  against  the 
surviving  joint  maker.    **  We  think,"  said  Ix)rd  Tenterden, 
'*  that  where  a  joint  contract  is  severed  by  the  death  of  one  of 
the  contractors,  nothing  can  be  done  by  the  personal  represen- 
tative of  the  other  to  take  the  debt  out  of  the  statute  as  against 
the  survivor."* 

Where  overseers  borrowed  money  for  the  parish  and  gave 
promissory  notes  signed  by  them  "as  overseers,"  for  the  amount; 
it  was  held,  that  payment  of  interest  by  order  of  the  vestry  (the 

'  *  Brandram  v.  Wharton,  1  B.  &  A.  463. 

i>  Pittain  V.  Foster,  1  B.  &  C.  348.    (8  Engr.  C.  L.  67.) 

«  Holme  V.  Green,  1  Stark.  486.  (3  Kng.  C.  L.  479.)  Tippets  «.  Heane,  1  C.  M. 
&  R.  353,  arUe^  1366.  There  most  be  reasonable  evidence  of  the  identity  of  the  debt 
on  which  the  intereiit  is  paid  with  that  sued  for.  Per  Parke,  B.,  in  Waters  «.  Tomp- 
kins, 1  Gale,  336. 

*  Atkins  r.  Tredgold,  3  B.  &  C.  33.    (9  En?.  C.  L.  13.)    Pittam  «.  Foster,  mtpra, 

*  Slater  v.  Lawson,  I  B.  &  Ad.  396.  (30  £lng.  C.  L,  409.)  But  see  Jackson  v. 
Fairbank,  anU^  1368. 
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allowaace  of  the  account  being  signed  by  one  of  the  overseers) 
was  sufficient  to  take  the  case  out  of  the  statute  as  against  all 
the  overseers;  for  as  one  of  them  had  signed  the  accounts,  it 
was  a  recognition  of  the  parish  as  his  agent  to  pay  the  interest; 
and  payment  by  one  was  payment  by  all/ 


SECTION  X. 

WHAT  AMOUNTS  TO  FATMENT. 

It  is  not  necessary  that  the  payment  should  be  in  money  in 
order  to  take  a  case  out  of  the  statute.  Where  goods  were 
supplied  by  the  defendant  to  the  plaintiff,  in  pursuance  of  an 
agreement  that  they  should  be  taken  in  part  payment  of  a  pre- 
vious debt;  it  was  held  sufficient.^  If  interest  be  allowed  in 
the  settlement  of  an  account  between  the  parties,  it  is  equiva- 
lent to  payment.  A.  and  B.  gave  a  promissory  note  for  600/. 
to  C ;  in  an  action  by  C.  against  A,  and  J9.,  an  account  in 
which  B.  as  between  himself  and  C  gave  credit  for  interest 
*upon  the  note,  was  held  sufficient  to  avoid  the  statute.®  So  *li371 
where  the  interest  was  one  of  the  items  in  an  account  of  which 
the  party  paid  the  balance;  it  was  held,  equivalent  to  actual 
payment^ 


SECTION  XI. 

BY  AND  TO  WHOM  THE  PROMISE  MUST  BE  MADE. 

The  9  Geo.  IV,  c.  14,  requires  that  the  acknowledgment  or  By  whom 

Jiromise,  to  be  made  available^  must  be  in  writing,  and  signed  ^^  P^o- 
y  the  party  chargeable  thereby,^    It  is  clear,  £erefore,  that  P^^^'*** 
an  acknowledgment  or  promise  made  by  any  other  person  than    ®  ™   ^ 


>  Row  «.  Pettet,  1  Ad.  &  Ell.  196.  (38  Eng.  C.  L.  66.)  3  N.  &  M.  456,  fwm. 
Crew  V.  Pettit. 

»  Hart  r.  Nash,  1  Gale,  171.  d  C.  M.  He  R.  337.  Hooper  «.  Stevens,  I  H.  &  W. 
480.  6  N.  &  M.  635.  7  C.  &  P.  260.  *'  I  do  not  say  a  payment  must  be  in  money; 
there  may  be  a  contract  to  furnish  labor  or  supply  fi;oodf8;  but  a  contract  or  understand- 
ing must  be  shown,  that  would  lessen  the  demano^of  the  oUier  party,  without  usug 
the  statute  of  8etK>ff.*'  Per  Parke,  B.,  in  Williams  v.  Griffith,  ante,  1351.  «'It  is 
quite  clear  that  there  must  be  a  payment  of  principal  or  interest  either  in  cash  or  some- 
tainff  equivalent."    Per  Alderson,  B.,  Id* 

*  Manderston  r.  Robertson,  4  M.  &  R.  440. 

<  Chippendale  v.  Thruston,  M.  ii  M.  441.    4  C.  &  P.  98.    (19  Eng.  C.  L.  393.) 

«  See  Whippy  v.  Hillary,  3  B.  &  Ad,  399.    (33  Eng.  C.  L.  103.)    JlttU^  1363. 
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the  debtor  himself  is  iiisnflBcient«(l)    Where  the  debtor's  iriie 
wrote  a  letter  to  the  creditor,  proposing  to  pay  the  debt  by  in- 
stalments, in  her  husband's  name  and  at  his  request;  it  was 
held,  not  sufficient  to  take  the  case  out  of  the  statute;  <*for/' 
said  Tindal,  C.  J.,  **  if  the  legislature  intended  that  a  signing 
by  an  agent  should  be  sufficient,  they  would  have  so  expressed 
it;  as  in  the  3d  and  17th  sections  of  the  statute  of  frauds.*    And 
though  the  effect  of  payments  is  excluded  from  the  operation 
of  the  statute,  it  has  been  held,  that  payments  made  by  a  stran- 
ger, or  by  any  person  not  acting  under  the  authority  of  the 
debtor,  will  not  avoid  it.^ 
To  whom      Formerly  an  acknowledgment  made  even  to  a  stranger  was 
the  pro-     deemed  suflicient  to  take  the  case  out  of  the  statute.*    Butnow 
^•^2'**^  as  the  acknowledgment  must  imply  a  promise  to  pay,  and  as 
such  new  promise  is  the  ground  of  the  action,  it  will  not  be 
sufficient  unless  made  to  the  creditor,  or  to  some  person  repre- 
*1272    senting  *him  or  acting  on  his  behalf.    An  acknowledgment  by 
the  acceptor  of  a  bill  of  exchange,  that  he  was  liable  thereon 
to  the  payee  but  not  to  the  drawer^  there  being  no  considera- 
tion for  the  acceptance,  was  held  insufficient  to  take  the  case 
out  of  the  statute  in  an  action  by  the  drawer;  for  the  defendant 
denied  his  claim.*    An  acknowledgment  to  an  executor  or  ad- 
ministrator will  not  support  a  count  laying  the  promises  to  the 
testator  or  intestate.* 
Promi»e         Payment  of  interest  upon  a  promissory  note  by  the  makers, 
to  admin-  iq  ^he  administrator  of  tne  payee,  has  been  held  sufficient  to 
utrator.     ^Lvoid  the  statute,  though  the  administrator  had  neglected  to 
take  out  letters  of  administration  in  the  diocese  in  which  the 
note  was  bonum  notabileS 

Where  the  trustees  of  certain  legatees  lent  part  of  the  trust- 
money  to  the  defendants  on  their  joint  promissory  note,  in 
which  the  trustees  were  described  as  such;  it  was  held,  that 
payment  of  interest  and  of  part  of  the  principal,  to  one  of  the 
legatees,  was  sufficient  to  take  the  case  out  of  the  statute  in  an 

'  Hyde  o.  Johnson,  2  Ding.  N.  C.  776.  (29  Eng.  C.  L.  488.)  3  Hodges,  94. 
Gibson  u.  Bagshott,  5  C.  &  P.  211.  (24  Enp^.  C.  L.  284.)  But  if  the  party  cannot 
write,  it  Beems  that  his  mark  would  be  sufficient;  for  it  was  so  decided  under  the  5Ui 
sec.  of  the  statute  of  frauds,  which  requires  a  witness  to  tubaeribe  the  will.  Addj  v. 
Grex,  8  Ves.  185. 

^  Linley  v.  Bonsor,  2  Bing.  N.  C.  241.  (29  Eng.  C.  L.  319.)  1  Hodges,  305. 
AnU,  1259. 

*  Peters  v.  Brown,  4  Esp.  46.  Halliday  e.  Ward,  3  Camp.  32.  Mountatephen  «. 
Brooke,  2  B.  &  A.  224.  And  see  Clark  v,  Hougham,  2  B.  &  C.  149,  (9  Eng.  C.  L. 
i7,)_post,  1274. 

*  Easterly  v.  Pullen.  3  Stark,  186.     (14  Engr.  C.  L.  176.) 

*  Sarell  v.  Wine,  3  East,  409.  .  2  Saund  63,  g.  See  Atkins  v.  Tredgold,  2  B.  & 
C.  29,  (11  Enp.  C.  L.  12,)  ante,  1269.     Pittam  v.  Foster,  id. 

*  Clarke  v.  Hooper,  10  Bing.  480.    (25  Eng.  C.  L.  207.)    4  M.  &  Scott,  353. 

(1)  (A  promise  by  hoffband  and  wife  during  coverture  to  pny  the  debt  of  the  wife  con. 
tractcd  dum  tola,  and  which  was  barred  by  the  statute  of  limitations,  will  not  revive  the  debt 
■o  as  to  give  a  right  of  action  against  the  wife  afler  the  death  of  the  husband.  Kline  t.  CfU' 
thari,  2  Penna.  490.) 
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action  by  the  trustees  on  the  no)e;  for  payment  to  the  legatee 
was  nothing  more  than  payment  to  the  agent  of  the  trustees^ 
the  legatee  being  a  party  interested  in  the  note.* 


SECTION  xn. 

THE  FXJSADINOS. 

It  has  been  already  stated,  that  there  must  be  a  count  in  the 
declaration  conformable  to  the  acknowledgment  or  new  pro- 
mise. Where  the  debt  is  revived  by  an  absolute  promise,  it  is 
sufficient  to  declare  upon  the  original  promise,  for  in  such  case 
both  promises  are  the  same.  Or  there  may  be  a  count  on  an 
account  stated  with  the  party  entitled  to  the  debt  at  the  time 
of  the  new  promise.  But  when  the  promise  is  on  a  contin- 
gency *or  a  condition,  as  that  the  defendant  would  pay  when  *1273 
able,  or  on  the  happening  of  a  certain  event,  it  may  be  advisa- 
ble to  introduce  a  special  count,  stating  the  existing  debt  to  be 
the  consideration  of  the  promise,  and  averring  the  contingency 
to  have  happened,  or  the  condition  to  have  been  performed; 
though,  in  Tanner  v.  Smart,  Lord  Tenterden  seems  to  have 
considered  that  the  happening  of  the  contingency,  or  the  per- 
formance of  the  condition,  converted  the  conditional  promise 
into  an  absolute  one.^ 

The  statute  of  limitations,  independently  of  the  new  niles,  How  the 
must  be  specially  pleaded ;  it  cannot  be  taken  advantage  of  in  •^^"^ 
evidence  imder  the  general  issue.«(  I )    There  are  two  modes  of  2^^ 
pleading  it;  1st,  That  the  plaintiff  did  not  undertake  within 
six  years.    2dly,  That  the  action  did  not  accrue  within  six 
years.    The  former  is  applicable  in  cases  of  assumpsit  only 
where  the  consideration  is  executed,  as  in  contracts  for  goods 
sold  and  delivered,  money  lent,  &c.    The  latter  is  the  safest 
and  best  way  of  pleading  the  statute  in  all  actions,  whether 
on  contracts  or  on  torts.^ 

Where  in  an  action  for  deceitfully  delivering  goods  to  the 
plaintiff  as  the  proper  goods  of  the  defendant,  whereby  the 
plaintiff  was  damaged;  a  plea  of  not  guilty  within  six  years, 
was  held  to  be  bad  on  special  demurrer;  Abbott,  C.  J.,  observ- 
ing, that  the  invariable  form  of  pleading  the  statute  to  an  action 

'  MegffineoB  o.  Harper,  3  C.  &  M.  338. 
^  See  Marten  on  Lord  Tenterden's  Act,  pa(^e,  39. 

*  There  are  rarioae  reasons  assigned  for  this,  which  are  discussed  at  considerable 
length  in  3  Saund.  63,  to  which  the  reader  is  refened. 
'  1  Saund.  83,  n.  3.  383,  n.  3.    3  Sannd.  63,  e. 

(1)  (jfi  teemt  that  under  the  plea  of  nil  debtt,  the  defendant  may  gvre  the  statute  of  limi- 
tations in  evidence.    Davit  ?.  Skotmttkert  I  Rawle,  135») 
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upon  the  case  for  a  wrong  has  been,  to  allege  that  the  cause  of 
action  did  not  accroe,  &c.  The  import  of  ^  not  guilty/'  was 
doubtful.  If  it  meant  the  same  as  **  the  cause  of  action  did 
not  accrue/'  there  was  no  reason  for  a  departure  from  the  usual 
form.  If  the  import  was  different,  it  was  a  plea  not  warranted 
by  the  statute,  and  certainly  it  was  not  a  good  plea  at  common 
law.* 

So  to  a  declaration  in  trover  by  an  administrator  for  a  con- 
version after  the  death  of  the  intestate,  a  plea  of  not  guilty  of 
the  premises  within  six  years,  has  been  held  bad  on  special 
*1274    *demurrer,  it  not  being  equivalent  to  an  allegation  that  the 
cause  of  action  did  not  accnie  within  six  years.^ 

In  assumpsit,  on  several  promises  in  different  counts,  if  the 
defendant  plead  the  statute  of  limitations  to  the  whole,  and  it 
is  a  bad  plea  as  to  one  of  the  counts,  it  will  also  be  insuiBcient 
as  to  the  residue.* 
Replica^  The  replication  is  in  general  a  mere  traverse  of  the  plea. 
^^°«  In  assumpsit  it  must  be  consistent  with  the  promises  laid  in 
the  declaration.  If  the  promise  declared  upon  be  absolute, 
the  promise  laid  in  the  replication  must  not  be  conditional.^ 
If  the  plaintiff  relies  on  any  of  the  exceptions  in  the  statute; 
as  that  he,  or  the  defendant,  was  beyond  seas  at  the  time  when 
the  action  accrued,  or  that  he  was  an  infant,  or  non  compos^ 
&c.,  it  should  be  replied  specially,^  It  seems  doubtful  whether 
fraud,  practised  by  the  defendant,  can  be  replied  as  an  answer 
to  the  statute.' 

The  statute  must  be  replied  to  a  set-off;  it  cannot  be  taken 
advantage  of  other wLse.'  A  plea  of  set-off  stated,  that  the 
plaintiff  made  his  promissory  note  payable  to  ttf.  C,  which 
was  duly  indorsed  and  delivered  to  the  defendant  at  «/?.  C's 
death,  by  ^,  C's  administrator,  and  was  unpaid.  Replication 
that  the  supposed  cause  of  set-off  on  the  said  note  did  not 
accrue  to  defendant  within  six  years,  in  manner  and  form,  &c.; 
held,  that  this  replication  admitted  not  only  the  making  of  the 
note,  but  the  indorsement  of  it  to  the  defendant  by  ^.  Cs  ad- 
ministrator, and  that  the  defendant  might,  therefore,  avail  him- 
self of  memorandums  of  the  payment  of  interest,  written  on 
the  note  by  •S.  C.  (before  Lord  Tenterden's  act)  to  bar  the 
statute  of  limitations.^ 

•  Dyster  v.  Battie,  3  B.  &  A.  448.  (5  Engr.  C.  L.  344.) 

^  Pratt «.  Swaine,  8  B.  &  C.  285.  (16  Engr.  C.  L.  319.) 
«  Webb  V.  Martin,  1  Ley.  48. 

<  T^uiner  V.  Smart,  <>  B.  &  C.  606.  (13  Eng.  C.  L.  373.) 

«  See  Plummer  v.  Woodbume,  4  B.  &  C.  625.    (10  Engr.  C.  L.  424.)    2  Saund. 
124. 127,  b. 
'  Clark  V.  Hougham,  2  B.  &  C.  149,    (9  Eng.  C.  L.  47.) 

<  Chappel  o.  Durston,  1  t/.  &  J.  1. 

ft  Gale  v.  Capem,  or  Capron,  1  AdoL  &  Ellis,  102.    (25  Enff.  C.  L.  46.)    3  NeY. 
It  M.  863.  '  V  6 
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•SECTION  XIII. 

EVIDENCE. 

We  have  seen  that  where  payment  is  given  in  evidence  in 
answer  to  the  statute  it  most  be  proved  by  some  person  who 
witnessed  it^or  by  the  defendant's  admission  in  writing;  proof 
of  his  verbal  acknowledgment  of  payment  will  -not  be  suffix 
cient.*  But  if  payment  be  proved  as  a  fact,  the  appropriation 
of  it  to  a  particular  account  may  be  proved  by  oral  evidence, 
or  the  admissions  of  the  defendant^  Where  a  written  instru^ 
menty  containing  a  promise  to  pay  a  debt  barred  by  the  statute 
is  lost,  its  contents  may  be  proved  by  oral  evidence/ 

In  assumpsit  for  goods  sold  and  delivered,  the  general  issue 
and  A  jploa  of  the  statute  of  limitations  were  pleaded;  the 
plaintiff's  replication  traversed  the  latter  plea;  his  evidence 
consisted  of  such  an  admission  by  the  defendant^  as  would  have 
been  evidence  to  go  to  a  jury,  on  the  general  issue,  that  a  debt 
was  owing  from  him  to  the  plaintiff,  but  he  did  not  prove  when 
the  debt  was  contracted;  no  evidence  was  given  for  the 
defendant  in  support  of  his  plea;  held,  that  it  was  incumbent 
on  the  plaintiff  to  support  the  affirmative  terms  of  his  repli- 
cation, by  showing  that  the  debt  was  contracted  within  six 
years,  or  that  the  acknowledgment  or  promise  was  made  in 
some  writing  signed  by  the  defendant,  so  as  to  take  the  case 
out  of  the  statute.'' 


SECTION  XIV. 

LIMITATION  or  ACTIONS  IN  BESFECT  OF  REALTIES. 

FoBMEELT  the  period  of  limitation  in  actions  of  ejectment 
was  regulated  by  21  Jac.  I,  c.  16,  but  now,  the  limitation  of 
all  actions  and  suits  relating  to  real  property,  is  governed  by 
the  3  &  4  W.  IV,  c.  27 ^ 

*Sec  1 ,  is  an  interpretation  clause,  and  enacts,  that  the  word    *  1276 
^*  land,"  shall  extend  to  manors,  messuages,  and  all  othe^  cor- 
poreal hereditaments  whatsoever,  and  also  to  tithes,  (other  than 
*  -  -  ■  -  ■■      - 

•  WiUis  9.  Newham,  3  Y.  &  J.  518,  ante,  1865. 

I"  Waten  «.  Tompkins,  8  C.  M.  &  R.  733,  mUe^  1865. 

•  Haydon  v.  Williams,  7  Bing.  163,  (30  Eag.  C.  L.  86,)  anU^  1858. 

*  Witbj  V.  Henman,  3  C.  &  M.  658. 

*  A  wnt  of  intruBion  falls  within  the  38  Hen.  VlII,  c.  3,  and  may  be  sued  out  afler 
the  determination  of  an  estate  per  auire  vie;  the  period  of  limitation  is  fifty  years. 
Pieicy  V.  Gwdner,  3  Hodges,  103.    3  Bing.  N.  C.  748.    (98  Eng.  G,  L.) 
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tidies  belonging  to  a  spiritual  or  eleemosynary  corporation 
sole,)  and  also  to  any  share,  estate,  or  interest  in  them,  or  any 
of  them,  whether  the  saiae  shall  be  a  freehold  or  chattel  in- 
terest, and  whether  freehold  or  copyhold,  or  held  according  to 
any  other  tenure;  and  the  word  ^^xent,"  shall  extend  to  all 
heriots,  and  to  all  services  and  suits  for  which  a  distress  may 
be  made,  and  to  all  annuities  and  periodical  sums  of  money 
,  charged  upon  or  payable  out  of  any  land  except  moduses,  or 
compositions  belonging  to  a  spiritual  or  eleemosynary  corpo- 
ration sole,  &C. 
No  land  or     Sec  2,  enacts,  <Uhat  no  person  shall  make  an  entry  or 
rent  to  be  distress,  or  bring  an  action  to  recover  any  land  or  rent  but 
b^^^  within  twenty  years  next  after  the  time  at  which  tho  right  to 
twen^      make  such  entry  or  distress,  or  to  bring  such  action,  dialL  have 
jean  after  first  accrued  to  some  person  through  whom  he  claims;  or  if 
the  ri(^t    such  right  shall  not  have  accrued  to  any  person  through  whom 
of  acuoa    he  claims,  then  within  twenty  years  next  after  the  time  at 
the'^in^  ^^^^  ^^^  ^^^^  ^  make  such  entry  or  distress  or  to  bring  such 
ant  or     *  action  shall  have  first  accrued  to  the  person  oiaking  or  bringing 
some  per-  the  same." 

son  whose     Sec.  3,  enacts,  <<that  in  the  eonstruction  of  this  act  the 
estate  he   ^.^gj^  ^^  make  an  entry  or  distress,  or  bring  an  action  to  recover 
Wh^the  ^^y  ^^  ^'  ^^^^  ^^^  ^  deemed  to  have  first  accrued  at  such 
right  shall  time  as  hereinafter  is  mentioned;  (that  is  to  say,)  when  the 
be  deemed  person  claiming  such  land  or  rent,  or  some  person  through 
^^^^  whom  he  claims,  shall,  in  respect  of  the  estate  or  interest 
Oie^Aeof  ^1^^^>  ^^^  b^^  ^^  possession  or  in  receipt  of  the  profits  of 
an  estate    ^uch  land,  or  in  receipt  of  such  rent,  and  shall  while  entitled 
in  posses-  thereto  have  been  dispossessed,  or  have  discontinued  such 
sion.         possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
posnos"     ^^  accrued  at  the  time  of  such  disposition  or  discontinuance 
i^^      of  possession,  or  at  the  last  time  at  which  any  such  profits 
On  abat^  or  rent  were  or  was  so  received;  and  when  the  person  claim- 
ment  or     ing  such  land  or  rent  shall  claim  the  estate  or  interest  of  some 
death.       deceased  person  who  shall  have  continued  in  such  possession 
*1277    or  receipt  in  respect  of  die  same  estate  or  interest  until  *the 
time  of  his  death,  and  shall  have  been  the  last  person  entitled 
to  such  estate  or  interest  who  shall  have  been  in  such  posses- 
On  alieoa-  ^^^^  ^^  receipt,  then  such  right  shall  be  deem^  to  have  first 
tion.         accrued  at  the  time  of  Quch  death;  and  when  the  person  claim- 
ing such  land  or  rent  shall  claim  in  respect  of  an  estate  or 
interest  in  possession  granted,  appointed,  or  otherwise  assured 
by  any  instrument  (other  than  a  will)  to  him  or  some  person 
through  whom  he  claims,  by  a  person  being  in  respect  of  the 
same  estate  or  interest  in  the  possession  or  receipt  of  the  profits 
of  the  land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the 
person  through  whom  he  claims,  became  entitled  to  sudi  pos- 
session or  receipt  by  virtue  of  such  instrument;  and  when  the 
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estate  or  mterest  claimed  shall  have  been  an  estate  or  interest  In  case  of 
in  reversion  or  remainder,  or  other  future  estate  or  interest  and  ^^^  «•- 
no  person  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  SQch  land,  or  the  receipt  of  such  rent  in  respect  of    ' 
such  estate  or  interest,  then  snch  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  such  estate  or  interest  be- 
came an  estate  or  interest  in  possession;  and  when  the  person  In  case  vf 
claiming  such  land  or  rent,  or  the  person  through  whom  he  forfeiture 
claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  ^J  ^!^. 
or  breach  of  condition,  then  such  right  shall  be  deemed  to  have  ^^^ 
first  accrued  when  sudi  forfeiture  was  incurred  or  such  condi- 
tion was  broken/' 

The  following  case  has  occurred  upon  the  construction  of  The  rene* 
the  preceding  sections.  '  In  replevin  for  a  distress  for  rent-  ^y  %  ** 
charge,  it  appeared  that  the  defendant's  father  died  in  1804,  J^^^ 
having  bequeathed  to  the  defendant  an  annaity  of  30/.  for  his  j^^V^ 
life,  with  a  power  of  distress.    The  defendant's  right  to  dis-  will  is 
train  for  the  annuity  accrued  first  in  April,  1805,  but  he  neither  barred  by 
distrained  nor  received  any  payment  on  account  of  the  annuity  tj^^  ^ 
until  1835,  when  he  put  in  a  distress  for  the  whole  of  the  ar-  yeani  after 
rears  since  the  death  of  the  testator,  that  is,  for  twenty-nine  the  death 
years*  rent;  the  court  held,  that  the  claim  and  title  of  the  de-  of  the  tee- 
fendant  to  the  annuity  was  barred  by  a  lapse  of  twenty  years  ^^^* 
since  his  right  to  distrain  first  accrued.    **This  case,"  said 
Tindal,C.  J.,  in  delivering  the  judgment  of  the  *court,  *'  mani-    •1278 
festly  fitUs  within  the  provision  of  the  second  section  of  the 
act,  which  contemplates  and  provides  for  the  case  where  the 
right  or  title  to  the  annuity  is  disputed,  unless  that  section  is 
to  be  governed  and  controlled,  not  simply  explained  and  con- 
strued, by  the  third;  that  is,  unless  the  third  section  excludes^ 
in  terms,  from  the  operation  of  the  second  the  claim  of  any 
person  whose  right  to  a  rent  is  derived  under  a  will  by  reason 
of  the  words  *  other  than  by  will,'  which  are  found  in  the  third 
section.    When  this  case  was  originally  before  the  court,*  an 
opinion  was  expressed  by  the  judges,  that  it  was  excluded 
from  the  operation  of  the  second  section  by  reason  of  its  not 
being  comprehended  within  the  third,  but  on  further  conside- 
ration we  have  altered  the  opinion  we  then  formed;  we  think 
thsct  it  is  governed  by  the  second  section,  which  affords  a  bar 
to  all  claim  and  title  to  the  annuity.    That  the  case  must  have 
been  governed  by  the  second  section,  if  that  section  had  stood, 
alone,  cannot  be  doubted;  and  upon  a  more  close  examination 
of  the  third  section,  the  object  and  intent  of  it  seem  to  be  no 
more  than  this,  to  explain  and  give  a  construction  to  the  en- 
actment contained  in  the  second  clause  as  to  the  time  at  which 
the  right  to  make  a  distress  for  any  rent  shall  be  deemed  to 
have  first  accrued,  in  those  cases  only  in  which  doubt  or  diffi- 
culty might  occur,  leaving  every  case  which  plainly  falls  within 

■  ■    —  ■  ■■  ■  ■     ■  -  ■  ■  ^    , 

•  See  James  9.  Salter,  1  Hodges,  409.  3  Bing.  N.  C.  505,  (99  Eng.  C.  L.  403.) 
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the  general  words  of  the  second  section;  but  is  not  indoded 

amongst  the  instances  given  by  the  third  to  be  governed  by 

the  operation  of  the  second.    This  case,  therefore,  not  falling 

within  the  third  section,  but  falling  within  the  *clear  and  un* 

ambiguous  terms  of  the  second,  we  hold  it  to  be  governed 

thereby." 

Where  ad-     Sec  4,  provides,  ^  that  when  any  right  to  make  an  entry  or 

Tantagne  of  distress  or  to  bring  an  action  to  recover  any  land  or  rent  by 

forfeiture   reason  of  any  fomiture  or  breach  of  condition  shall  have  first 

taken  by    accrued  in  respect  of  any  estate  or  interest  in  reversion  or 

remainder-  remainder,  and  the  land  or  rent  shall  not  have  been  recovered 

man,  he     by  virtue  of  such  right,  the  right  to  make  an  entry  or  distress 

ahall  have  ^^  bring  an  action  to  recover  such  land  or  rent  shall  be  deemed 

^^^       *to  have  first  accrued  in  respect  of  such  estate  or  interest  at 

^hen  hit   the  time  when  the  same  shall  have  become  an  estate  or  interest 

estate        in  possession,  as  if  no  such  forfeiture  or  breach  of  condition 

comeetnto  had  happened." 

P|^^^^         Sec.  5,  provides, ''  that  a  right  to  make  an  entry  or  distress 
*1879    ^'  ^  bring  an  action  to  recover  any  land  or  rent  shall  be 
Rerer-      deemed  to  have  first  accrued,  in  respect  of  any  estate  or  inte- 
aioner  to    rest  in  reversion,  at  the  time  at  which  the  same  shall  have  be- 
have a       come  an  estate  or  interest  in  possession  by  the  determination 
new  right  ^f  ^ny  estate  or  estates  in  respect  of  which  such  land  shall  have 
been  held,  or  the  profits  thereof,  or  such  rent  shall  have  been 
received,  notwithstanding  the  person  claiming  such  land,  or 
some  person  through  whom  he  claims,  shall,  at  any  time  pre 
viously  to  the  creation  of  the  estate  or  estates  which  shall  have 
determined,  have  been  in  possession  or  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  renf 
An  admin-     Sec.  6,  enacts,  <<  that  for  the  purposes  of  this  act  an  admi* 
istrator  to  nistrator  claiming  the  estate  or  interest  of  the  deceased  person 
he  dbtaUi-  ^  whose  chattels  he  shall  be  appointed  administrator  shall  be 
ed  the  ea-*  deemed  to  claim  as  if  there  had  been  no  interval  of  time  be* 
tate  with-  tween  the  death  of  such  deceased  person  and  the  grant  of  the 
oat  inter-  letters  of  administration." 

d**th^f  ^^'  ^'  ®"*c*^> "  that  when  any  person  shall  be  in  possession 
deceased.  ^^  ^^  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
In  thecase  ^ ent,  as  tenant  at  will,  the  right  of  the  person  entitled  subject 
of  a  tenant  thereto,  or  of  the  person  through  whom  he  claims,  to  make  an 
•*^*1'»**'®  entry  or  distress  or  bring  an  action  to  recover  sufch  land  or 
h!f deem^  rent  shall  be  deemed  to  have  first  accrued  either  at  the  deter- 
to  haTe  ac-  mination  of  such  tenancy,  or  at  the  expiration  of  one  year  next 
crued  at  aAer  the  commencement  of  such  tenancy,  at  which  time  such 
the  end  of  tenancy  shall  be  deemed  to  have  determined:  provided  always, 
one  year,  ^j^^^  j^^  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a 
tenant  at  will,  within  the  meaning  of  this  clause,  to  his  mort* 
gagee  or  trustee." 
No  person     Sec.  8,  enacts,  <^  that  when  any  person  shall  be  in  possession 

•  James  v.  Salter,  3  Bing.  N.  C.  644.    (38  Eng.  C.  L.)    3  Hodges,  70. 
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or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  after  a  te- 
as tenant  from  year  to  year  or  other  period,  without  any  lease  ^^^ 
in  writing,  the  right  of  the  person  entitled  subject  thereto,  or  J5^5eaiMU> 
of  the  person  through  whom  he  claims,  to  make  an  entry  or  ha^e  any 
'distress  or  to  bring  an  action  to  recover  such  land  or  rent  shall  right  but 
be  deemed  to  have  first  accnied  at  the  determination  of  the  ^P  ?^ 
first  of  such  years  or  other  periods,  or  at  the  last  time  when  Sji^lJj* 
any  rent  payable  in  respect  of  such  tenancy  shall  have  been  ^^  iiJ^ 
received  (which  shall  last  happen)."  payment 

Sec.  9,  enacts,  ^  that  when  any  person  shall  be  in  possession  of  rent, 
or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,,  •1280 
by  virtue  of  a  lease  in  writing,  by  which  a  rent  amounting  to  Where 
the  yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved,  jj^ountinff 
and  the  rent  reserved  by  such  lease  shall  have  been  received  by  to  30».,  il- 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  serred  by 
rent  in  reversion  immediately  expectant  on  the  determination  *  !?*■«  "* 
of  such  lease,  and  no  payment  in  respect  of  the  rent  reserved  ^|J^"£j^^ 
by  such  lease  shall  afterwards  have  been  made  to  the  person  y^^^ 
rightfully  entitled  thereto,  the  right  of  the  person  entitled  to  wrongful- 
such  land  or  rent,  subject  to  such  lease,  or  the  person  through  ly  receiv- 
whom  he  claims,  to  make  an  entry  or  distress  or  to  bring  an  ®J*'J??_ 
action  after  the  determination  of  such  lease  shall  be  deemed  to  "^^^  ^^^ 
have  first  accrued  at  the  time  at  which  the  rent  reserved  by  the  deter- 
such  lease  was  first  so  received  by  the  person  wrongfully  mination 
claiming  as  aforesaid;  and  no  such  right  shall  be  deemed  to  <>^^ 
have  first  accrued  upon  the  determination  of  such  lease  to  the  ®®"' 
person  rightfully  entitled." 

Sec  10,  enacts,  "that  any  person  shall  be  deemed  to  have  A  mere  en- 
been  in  possession  of  any  land  within  the  meaning  of  this  act  ?J,"®*  *^ 
merely  by  reason  of  having  made  an  entry  thereon,"  p^qot 

Sec.  11,  enacts,  <Mhat  no  continual  or  other  claim  upon  or  ^on. 
near  any  land  shall  preserve  any  right  of  making  an  entry  or  No  right 
distress  or  of  bringing  an  action,"  *o  ^f^ 

'  By  sec.  12,  the  possession  of  one  coparcener,  &c.,  is  not  to  *®^^  j 
be  the  possession  of  the  others.  chdm," 

And  by  sec.  13,  the  possession  of  a  younger  brother  is  not 
to  be  the  possession  of  the  heir. 

Sec.  14,  provides,  "that  when  any  acknowledgment  of  the  Acknow- 
title  of  the  person  entitled  to  any  land  or  rent  shall  have  been  jodgmCTit 
given  to  him  or  his  agent  in  writing  signed  by  the  person  in  gj^^^J* 
possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  §,e  person 
of  such  rent,  then  such  possession  or  receipt  of  or  by  the  person  entitled, 
by  whom  such  acknowledgment  shall  have  been  given  shall  be  o'  bis  a- 
*deemed,  according  to  the  meaning  of  this  act,  to  have  been  the  ^[^JJjJ 
possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose  [?  posBea- 
asent  such  acknowledgment  shall  have  been  given  at  the  time  sion  or  re- 
01  giving  the  same,  and  the  right  of  such  last-mentioned  person,  celpt  of 
or  any  person  claiming  through  him,  to  make  an  entry  or  dis-  '^j'^j.. 
tress  or  bring  an  action  to  recover  such  land  or  rent  shall  be      ^^^^ 
deemed  to  have  first  accrued  at  and  not  before  the  time  at 
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which  such  acknowledgmeDt,  or  the  Uut  of  such  acknowledg* 
mentSy  if  more  than  one,  was  given*'' 

By  sec.  16,  persons  under  disability  of  infancy,  lunacy,  co- 
verture, or  beyond  seas,  and  their  representatives,  are  to  be 
allowed  ten  years  from  the  termination  of  their  Usability  or 
death. 
B«t  BO  se-     Sec.  1 7,  provides,  <^  that  no  entry,  distress,  or  action  shall  be 
^<»«  ^t  made  or  brought  by  any  person  who,  at  the  time  at  which  his 
shall  be     j^jg}^^  ^  make  an  entry  or  distress  or  to  bring  an  action  to  re- 
}^^^!^      cover  any  land  or  rent  shall  have  first  accrued,  shall  be  under 
forty  yean  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any  per* 
after  the    son  claiming  through  him,  but  within  forty  years  next  after 
right  of  ao-  ^y^^  ^\j^q  ^^  whicli  such  right  shall  have  first  accrued,  although 
^^     the  person  under  disabiUiy  at  such  time  may  have  remained 
under  one  or  more  of  such  disabilities  during  the  whole  of  such 
forty  years,  or  although  the  term  of  ten  years  from  the  time  at 
which  he  shall  have  ceased  to  be  under  any  such  disability,  or 
have  died,  shall  not  have  expired." 
Heir  The  following  case  has  been  decided  under  the  17th  section: 

b^nred  by  — Land  was  devised  in  1774,  by  a  man  to  his  wife  in  fee;  and, 
adyerae     ^f^j^^  having  married  again,  she  lived  on  the  property  with  her 
ai^offor-  ^^^^^d  husband  for  nine  or  ten  years,  and  then  went  to  reside 
ty  years,    elsewhere,  and  they  were  never  afterwards  in  possesion,  but 
under  what  circumstances  they  left  was  not  explained;  the 
wife  died  in  1826,  before  her  husband,  who  survived  until 
1832;  held,  in  ejectment,  that  the  heir  of  the  wife  was  barred 
by  the  adverse  possession  of  above  forty  years;  though  the  wife 
was  always  under  the  disability  of  coverture,  and  the  husband 
had  a  tenancy  by  the  courtesy  during  his  life,  and  no  fine  had 
been  levied.* 
*  1882       Sec.  18,  provides,  <^  that  when  any  person  shall  be  under  any 
No  farther  of  the  disabilities  hereinbefore  mentioned  at  the  time  at  which 
time  to  be  ^[3  ^jg))^  ^  make  an  entry  or  distress  or  to  bring  an  action  to 
for^iTaue-  ^^^^^^^  ^^Y  ^^^^  ^^  ^^^^  shall  have  first  accrued,  and  shall  de- 
oeaaion  of  P^rt  this  life  without  having  ceased  to  be  under  any  such  disa* 
disabili-    bility,  no  time  to  make  an  entry^r  distress  or  to  bring  an  action 
ties.  to  recover  such  land  or  rent  beyond  the  said  period  of  twenty 

years  next  after  the  right  of  such  person  to  make  an  entry  or 
distress  or  to  bring  an  action  to  recover  such  lapd  or  rent  diall 
have  first  accrued,  or  the  said  period  of  ten  years  next  after 
the  time  at  whiqh  sudi  person  shall  have  died,  shall  be  allowed 
by  reason  of  any  disability  of  any  other  person. 
Scotland,       Sec.  1 9,  enacts,  ^^  that  no  part  of  the  united  kingdom  of  Great 
^^^*     Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey, 
^a^t    '^^^^^^'^^79  Of  Sark,  nor  any  islands  adjacent  to  any  of  them, 
ialaiids,     (being  part  of  the  dominions  of  his  Majesty,)  shall  be  deemed 
not  to  be    to  be  beyond  seas  within  the  meaning  of  this  act." 

«  Doe  d.  Oorbyn  v.  Branston,  4  Ner.  U  M.  664,    3  Adol.  &  Ellis,  63.    (30  £iur» 
C.  L.  30.)    1  Har.  &  WoU.  162. 
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By  sec.  Mj  when  the  right  to  an  estate  in  possession  is  deemed 
barred^  the  right  of  the  same  person  to  future  estates  shall  also  W^nd 
be  barred.  ■*"• 

By  sec.  21,  where  tenant  in  tail  is  barred,  remainder-men, 
whom  he  might  have  barred,  shall  not  recover. 

By  sec  22,  possession  adverse  to  a  tenant  in  tail  shall  run 
on  against  the  remainder-men  whom  he  might  have  barred. 

By  sec  23,  where  there  shall  have  been  possession  under 
an  assurance,  by  a  tenant  in  tail,  which  shall  not  bar  the  re- 
mainders, they  snail  be  barred  at  the  end  of  twenty  years  after 
the  time  when  the  assurance,  if  then  executed,  would  have 
barred  them. 

By  sec.  28,  a  mortgagor  shall  be  barred  from  bringing  a  suit 
to  redeem  the  mortgage  ^t  the  end  of  twenty  years  from  the 
time  when  the  mortgagee'  took  possession,  or  from  the  last 
written  acknowledgment 

By  sec.  29,  no  lands  or  rents  are  to  be  recovered  by  eccle- 
siastical or  efeemosynary  corporations  sole  but  within  two  in- 
cumbencies and  six  years,  or  sixty  years. 

By  sec.  30,  no  advowson  shall  be  recovered  but  within  three 
incumbencies  or  sixty  years. 

Sec.  34,  enacts,  ^utiat  at  the  determination  of  the  period  *]283 
limited  by  this  act  to  any  person  for  making  an  entry  or  dis-  At  the  end 
tress,  or  bringing  any  writ  of  quare  impedii  or  other  action  or  ^fj^^f^ 
suit,  the  right  and  title  of  such  person  to  the  land,  rent,  or  ad-  JJJi^^J^" 
vowson  for  the  recovery  whereof  such  entry,  distress,  action,  the  riffht 
or  suit  respectively  might  have  been  made  or  brought  within  of  the  par- 
such  period  shall  oe  extinguished.'^  tj  oat  of 

Sec  35,  enacts,  **that  the  receipt  of  the  rent  payable  by  any  ^•**'?J"j^ 
tenant  from  year  to  year,  or  other  lessee,  shall,  as  against  such  ^^ 
lessee,  or  any  person  claiming  under  him,  (but  subject  to  the  guiahed. 
lease,)  be  deemed  to  be  the  receipt  of  the  profits  of  the  land  Receipt  of 
for  the  purposes  of  this  act"  STISh^ 

By  sec  40,  money  charged  npon  lands  and  legacies  shall  be  ^^^^^^f 
deemed  satisfied  at  the  end  of  twenty  years  if  there  shall  be  no  profit, 
interest  paid  or  acknowledgment  in  writing  in  the  mean  time. 

By  sec.  41,  no  arrears  of  dower  shall  be  recovered  for  more 
than  six  years. 

By  sec  42,  no  arrears  of  rent  or  of  interest  in  respect  of  any  Noaneen 
sum  of  money  chained  upon  or  pajrable  out  of  any  land  or  9^^^^^ 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  {"**^  ^    « 
such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  dis-  y^^  ^^ 
tress,  action,  or  suit  but  within  six  years  next  after  the  same  more  than 
respectively  shall  have  become  due,  or  next  after  an  acknow-  six  yeaia. 
ledgment  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent:  provided  neverthe- 
less, that  where  any  prior  mortgagee  or  other  incumbrancer 
shall  have  been  in  possession  of  any  land,  or  in  the  receipt  of 
the  profits  thereof,  within  one  year  next  before  an  action  or 
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suit  shall  be  brought  by  any  person  entitled  to  a  subsequent 

mortgage  or  other  incumbrance  on  the  same  land^  the  person 
entitled  to  such  subsequent  mortgage  or  incumbrance  may  re- 
cover in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mort- 
gagee or  incumbrancer  was  in  such  possession  or  receipt  as 
aforesaid,  although  such  time  may  have  exceeded  the  said  term 
of  six  years.*' 
The  following  case  has  occurred  under  section  42. — ^Where 
*  1 284    *in  replevin  the  defendant  avowed  taking  the  goods  as  a  distress 
I>ect8ion    for  rent  in  respect  of  an  annuity,  and  the  defendant  pleaded 
mwedbff  "  ^^^  ^^^  ^^^  distress  was  not  made  within  six  years  after  the 
JlglpJoii.     >^id  annuity  or  yearly  rent  first  became  due/'  upon  which  is- 
sue was  joined;  it  appeared  that  the  annuity  in  question  was 
granted  to  the  defendant  for  his  life,  and  that  his  right  to  dis- 
train for  it  first  accrued  in  1805,  but  he  neither  distrained  nor 
received  any  part  of  the  annuity  until  1835,  when  he  distrained 
for  twenty-nine  years'  rent;  held,  that  though  upon  another 
issue  the  defendant'^  title  to  the  annuity  was  burred  by  the 
second  section  of  this  act,*  he  was  entitled  to  a  verdict  on  this 
issue  under  the  42d  section;  for  upon  this  issue  there  was  no 
objection  made  to  the  avowant's  right  or  title  to  the  annuity 
itself,  but  simply  to  the  amount  of  the  arrears  claimed  beyond 
those  of  the  last  six  years,  and  the  distress  was  evidently  made 
within  time  for  the  last  six  years.^ 

To  remove  some  doubts  occasioned  by  the  preceding  statute, 
the  7  W.  IV,  &  I  Vic.  enacts,  <^  that  a  mortgagee  may  bring 
an  action  to  recover  lands  at  any  time  within  twenty  years  af- 
ter the  last  payment  of  principal  or  interest  secured  by  the 
mortgage,  although  more  than  twenty  years  may  have  elapsed 
since  the  right  of  action  shall  have  first  accrued." 


SECTION  XV. 

LIMITATION  OF  ACTIONS  UPON  SPECIALTISS. 

Limita-         The  3  &  4  W.  IV,  c.  42,  s.  3,  enacts,  « that  all  actions  of  debt 
tion  of  ac-  for  rent  upon  an  indenture  of  demise,  all  actions  of  covenant 

ddbt  on      ^^  ^^^^  "?^"  ^^X  '^"^  °^  °^^®^  speciality,  and  all  actions  of 
debt  or  scire  facias  upon  any  recognisance,  and  also  all  actions 

— ■ '  ^— ^^-^-^^^^—  --■■--  -   _■ 

•  See  afite,  1376. 

k  James  «•  Salter,  3  Bingf.  N.  C.  544.  (33  Engf.  C.  L.)  3  Hod^s,  70.  «*The 
pTOTiaions  of  the  4dd  teotion  app#ar  nthcr  to  apply  to  the  raooveiy  of  ranta  which  are 
an  aetaal  charge  upon  the  land,  than  to  mere  oonventional  rente."  Per  Tindal,  C.  J., 
in  Paget  v.  Foley,  3  Binff.  N.  C.  680.  (p  Ene.  C.  L.  457.)  8  Hodgea,  36,  noK, 
1886,  where  it  has  been  held,  that  this  section  does  not  apply  to  rent  reaervea  by 
specialty. 


8S0.  XF.]   UMITATIOH  09  ACTIOITS  UPON  SnCIALTISS.  l^M 

of  debt  upon  any  awaid  whei^  the  sabmission  is  not  by  spe-  speeial- 
cialty,  *or  for  any  fine  due  in  respect  of  any  copyhold  estates,  ^2^^« 
or  for  an  escapoi  or  for  money  levied  on  any  ^eri  faciasy  and 
all  actions  for  penalties,  damages,  or  sums  of  money  given  to 
the  party  grieved,  by  any  statute  now  or  hereafter  to  be  in 
force,  that  shall  be  sued  or  brought  at  any  time  after  the  end  of 
the  present  session  of  parliament,  shall  be  commenced  and  sued 
within  the  time  uid  limitation  hereinafter  expressed,  and  not 
after;  that  is  to  say,  die  said  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  covenant,  or  debt  upon  any  bond  or 
other  specialty,  actions  of  debt  or  scire  facias  upon  recogni- 
sance, within  ten  years  after  the  end  of  this  present  session,  or 
within  twenty  years  after  the  cause  of  such  actions  or  suits,  but 
liot  after;  the  said  actions  by  the  party  grieved  within  two 
years  after  the  cause  of  such  actions  or  suits,  but  not  after;  and 
the  said  other  actions  within  six  years  after  the  cause  of  such 
actions  or  suits,  but  not  after;  provided  that  nothing  herein 
contained  shall  extend  to  any  action  given  by  any  statute  where 
the  time  for  bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited.'' 

It  has  been  held,  that  rent  reserved  by  specialty  is  within  Rent  re- 
the  foregoing  provision,  and  that  the  limitation  of  the  right  of  "erved  by 
action  for  the  recovery  thereof  is  ten  years,  and  not  six  years,  ®P®<^*"^' 
as  provided  by  3  &  4  W.  IV,  c  27,  s.  42.» 

Sec.  4,  contains  the  usual  provision  in  favor  of  infants,  femes 
covert,  persons  of  unsound  mind,  and  persons,  whether  plain- 
tiffs or  defendants,  absent  beyond  seas. 

Sec  5,  provides,  <<  that  if  any  acknowledgment  shall  have  ProTiso  in 
been  made,  either  by  writing  signed  by  the  party  liable  by  ^  ^^ 
virtue  of  such  indenture,  specialty,  or  recognisance,  or  his  agent,  ^^  ^*' 
or  by  part  payment  or  part  satisfaction  on  account  of  any  prin-  writing, or 
cipal  or  interest  being  then  due  thereon,  it  shall  and  may  be  by  pan 
lawful  for  the  person  or  persons  entitled  to  such  actions  to  ptyment. 
bring  his  or  their  action  for  the  money  remaining  unpaid  and  so 
acknowledged  to  be  due  within  twenty  years  after  such  ac* 
knowledgment  by  writing  or  part  payment  or  part  satisfaction 
as  aforesaid,  or  in  case  the  person  or  persons  entitled  to  such 
action  shall  at  the  time  of  such  acknowledgment  be  under  such 
disability  *as  aforesaid,  or  the  party  making  such  acknowledg*    *1286 
ment  be,  at  the  time  of  making  the  same,  beyond  the  seas,  then 
within  twenty  years  after  such  disability  shall  have  ceased  as 
aforesaid,  or  the  party  shall  have  returned  from  beyond  seas, 
as  the  case  may  be;  and  the  plaintiff  or  plaintiffs  in  any  such 
action  on  any  indenture,  specialty,  or  recognisance,  may,  by 
way  of  replication,  state  such  acknowledgment,  and  that  such 
action  was  brought  within  the  time  aforesaid,  in  answer  of  a 
plea  to  this  statute.'' 

•  Paget  V.  Foley,  3  Bing.  N.  C.  679.    (99  Eng.  C.  L.  457.)   9  Scott,  750.    2 
Hodges,  32. 
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The  Bail-  Sec  6,  enacts,  *<  that  if  in  any  of  the  aid  actiem  judgment 
^uL^Sr  ^  S^"^^^  ^'  ^  plamtiff,  and  the  same  be  lereraedby  enor,  or 
I^^J^JJJJ^  a  verdict  pass  for  the  plaintiff,  and  npon  matter  alleged  in  arrest 
ry  j8f«is-'  of  judgment  the  judgment  be  given  against  the  plaintiff,  that  he 
«dL  take  nothing  by  his  plaint,  writ,  or  bUl,  or  if  in  any  of  the  said 

actions  the  defendant  shall  be  outlawed,  and  diall  after  reverse 
the  outlawry,  that  in  all  sudi  cases,  the  party  plaintiff,  his  exe- 
cutors or  administralors,  as  the  case  diall  require,  may  com- 
mence a  new  action  or  suit  from  time  to  time  within  a  year 
after  such  judgment  reversed,  or  such  judgment  given  against 
the  plaintiff,  or  outlawry  reversed,  and  not  after.^ 

By  sec  7,  no  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  nor  the  Islands  of  Man,  te.,  riiall  be  deemed  to 
be  beyond  the  seas  within  the  meaning  of  this  act  or  of  the  21 
J9C  1, 0. 16. 
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SECTION  I. 

WHEN  AN  ACTION  WILL  LIE  FOR  A  MALICIOUS  PROSECUTION. 

If  a  party  maliciously  and  without  reasonable  and  probable 
cause  prosecute  or  arrest  another,  he  is  liable  to  an  action  on 
the  case  for  the  injury  which  the  person  so  prosecuted  or  ar- 
rested may  have  thereby  sustained,  in  his  person  by  the  impri* 
sonment,  m  his  property  by  the  expense,  or  in  his  reputation 
by  the  scandal.(l) 

To  support  such  action  there  must  be  malice  express  or  im- 
plied, and  the  want  of  probable  cause.  The  concurrence  of 
both  circumstances  is  indispensably  necessary;  proof  of  express 
malice  is  not  sufficient  without  evidence  of  the  want  of  proba- 
ble canse.»(2)  And  "  if  there  be  reasonable  or  probable  cause, 
no  malice,  however  distinctly  proved,  will  make  the  defendant 
liable."**  "  The  term  *  malice*  in  this  form  of  action  is  not  to 
be  considered  in  the  sense  of  spite  or  hatred  against  an  indivi- 
dual, but  ofmalus  animus,  and  as  denoting  that  the  party  is 
actuated  by  improper  and  indirect  motives."* 

*An  action  on  the  case  lies  for  maliciously  suing  out  a  com- 
mission of  bankruptcy."    But  it  must  appear  that  the  commis-    *1288 
sion  was  superseded  before  the  commencement  of  the  action.^ 
A  supersedeas,  however,  is  no  evidence  of  the  want  of  proba- 


•  Johnson  v.  Sntton,  1  T.  B.  545.  Tomer  «.  Tnmer,  Gow.  80.  (5  Enir.  C.  L. 
444.) 

^  Per  Parke,  J.,  in  Mitehell  «.  Jenkins^  6  B.  Ifc  Ad.  594.  (97  Eng.  C.  L.  181.) 
Aibackle  v.  Taylor,  Dow.  160. 

*  Per  Parke,  J.,  M. 

*  Brown  v.  Chapman,  3  Btrr.  1418.    Chapman  a.  IHckeragtll,  ft  Wila.  145. 

•  Wbliworth  v.  Hall,  3  B.  &  Ad.  695.   (S3  Eng.  C.  L.  173.) 

(1)  (An  action  on  the  caae  at  eoounon  law  ia  ■aatainaUa  lor  a  vexatioua  cifl!  aoit,  in  which 
there  waa  no  arrcit  or  hMing  to  bail.  WkipfU  t.  FuUw^  11  Cond.  563.  Pmighvrn  t.  BuU. 
1  Wend.  345.) 

(3)  ( Jfurray  t.  Xoaf » 1  Wand.  140.) 


1288  MALICIOUS  nosBCunoir.         [ceaf.  xvm. 

ble  cause,  as  it  may  proceed  upon  strict  legal  groonds.*  But  if 
it  appear  that  the  &cts  apon  which  the  commission  is  founded, 
do  not  amount  to  an  act  of  bankruptcy,  it  will  be  sufficient  to 
call  upon  the  defendants  to  prove  the  affirmative  of  probable 
cause.  For  evidence  of  the  absence  of  probable  cause  is,  in 
effect,  the  evidence  of  a  negative,  and  very  slight  evidence  of 
a  negative  b  sufficient  to  call  upon  the  other  party  to  prove  the 
affirmative,  especially  where  the  nature  of  the  affirmation  is 
such  as  to  admit  of  proof  by  witnesses,  and  cannot  depend  upon 
matters  lying  exclusively  within  the  party's  own  knowledge, 
as  in  some  cases  of  criminal  prosecution  it  may  do.^ 

An  action  on  the  case  may  be  maintained  for  maliciously 
causing  the  plaintiff  to  be  excommunicated  in  the  Ecclesiastical 
Court.*  So  it  lies  at  the  suit  of  the  husband  for  the  expenses 
incurred  in  consequence  of  the  malicious  prosecution  of  his 
wife.^  So  it  lies  for  maliciously  obtaining  or  executing  a  war- 
rant to  search  a  house  for  smuggled  goods,  if  none  be  found 
there/  If  a  magistrate  maliciously  grants  a  warrant  against 
another,  without  any  information,  upon  a  supposed  charge  of 
felony,  the  remedy  against  him  is  trespass  anid  not  easeS  But 
though  it  may  be  Irespass  in  the  magistrate  to  grant  an  illegal 
warrant,  yet  an  action  on  the  case  may  be  supported  against 
the  person  who  causes  and  procures  such  warrant  to  issue,  if  it 
is  done  maliciously,  and  without  reasonable  or  probable  cause.^ 

But  to  sustain  an  action  against  a  party  for  preferring  a 
charge  before  a  magistrate,  and  procuring  him  to  grant  his  war- 
*1289  *rant,  the  charge  must  be  wilfully  false>  It  is  no  objection  to 
an  action  for  a  malicious  prosecution,  that  the  plaintiff  was  ac- 
quitted, on  accotmt  of  a  defect  in  the  indictment.'  A  rule  for 
a  criminal  information  obtained  by  the  plaintiff  in  an  action  for 
the  malicious  prosecution  of  an  indictment,  and  made  absolute, 
is  no  bar  to  such  action,  although  the  indictment  was  against 
the  plaintiff  and  another  person^ 

But  an  action  on  the  case  to  recover  damages  against  the 
lessor  of  the  plaintiff,  in  a  vexatious  ejectment,  is  not  maintain- 
able ^  And  if  •S.  strike  JB.,  and  B.  return  the  blow,  on  which 
^,  indicts  B.  for  an  assault,  the  bare  fact  of  Jl.  having  struck 
the  first  blow,  is  not  sufficient  to  support  an  action  for  a  mali- 
cious prosecution.* 

•  Hsy  V.  Weakley,  5  C.  Ic  P.  861.    (S4  Eng.  C.  L.  S61 .) 
^  Cotton  V.  James,  1  B.  &  Ad.  198.    (30  En^r.  C.  L.  358.) 

•  Hocking  v.  Mathews,  1  Vent  SC.    See  Ackerley  e.  PaikiiieoD,  3  M.  Ik  S.  411. 
Beaurain  v.  Scott,  3  Camp.  388. 

'  Smitli  V.  Hizon,  S  Stra.  977.    Caa.  temp.  Hard.  54.    B.  N.  P.  13. 
.    •  Boot  e.  Cooper,  1  T.  R.  63i,  i».  '  Morgan  v.  Hoghes,  S  T.  R.  655. 

t  Elsee  r.  Smith,  (in  enror,)  1  D«  &  R.  97.  (16  Eng.  C.  L  19.)  9  Chit.  304.   (18 
Eng.  C.  L.  344.)  v  e  /  v 

^  Cohen  «.  Morgan,  6  D.  It  R.  8.    (16  Eng.  C.  L.  950.) 

1  Wicks  9.  Fen&am,  4  T.  R.  947.    Pippet  v.  Heam,  6  B.  It  Ad.  634.    (7  Enir.  C. 
L.917.)  * 

i  Caddy  «.  Bariow,  1  M.  &  R.  975.    And  see  Rex  v.  Sparrow,  9  T.  It  198. 
k  PttTton  9.  Honnor,  1  B.  le  P.  905.         i  Fish  v.  Scott,  Peake,  135. 
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SECTION  n. 

WHEN  AN  ACTION  ON  THE  CASE  WILL  LIE  FOR  A  MALICIOUS 

ARREST. 

An  action  on  the  case-  will  lie  for  maliciously  arresting  a 
party  for  a  debt^  where  none  is  due,  or  for  a  larger  sum  than 
is  really  due.  Where  there  are  mutual  accounts  between  the 
parties,  the  balance  only  is  to  be  considered  as  the  existing 
debt,  for  the  purpose  of  arrest,  and  an  action  will  lie  against  a 
party  for  arresting  a  debtor  for  the  amount  of  one  side  of  the 
account,  without  deducting  what  is  due  on  the  other.*  So, 
if  a  party,  though  having  a  reasonable  and  probable  cause; 
arrests  a  person  pririleged  from  arrest;  as  where  a  creditor 
arrested  a  practising  attorney  for  a  just  debt;  it  was  held,  that 
he  was  liaUe  to  an  action  for  a  malicious  arrest,  and  that  the 
fact  of  his  knowing  him  to  be  an  attorney,  was  an  ingredient 
from  which  the  jury  might  infer  malice> 

*  An  action  lies  for  maliciously  holding  a  party  to  bail,although    *  1290 
he  is  never  arrested,  but  is  told  that  there  is  a  writ  out  against  Holding 
him,  and  he  goes  to  the  sheriff's  officer  and  gives  bail.*    But  ^  ^^ 
where  an  officer,  who  had  a  writ  against  a  man,  sent  to  him  to 

say  so,  and  asked  him  to  appoint  a  time  to  come  to  his  office 
and  execute  a  bail  bond,  which  he  did;  held,  not  to  constitute 
an  arrest,  so  as  to  support  an  action  for  a  malicious  arrest.  For 
the  officer  did  no  more  than  merely  to  give  notice  of  the  writ^ 
And  where  ^.  by  mistake  sued  out  a  baOable  writ  against  jS., 
and  gave  it  to  C,  an  officer,  to  be  executed;  C.  said  to  B.  he 
had  a  writ  against  him,  but  B.  denying  that  he  owed  the 
money,  C.  did  not  take  him  into*  actual  custody.  On  inquiry, 
the  mistake  was  discovered,  and  B.  was  told  he  need  give  him- 
self no  &rther  trouble  in  the  matter;  however,  he  afterwards 
put  in  bail  above,  and  incurred  an  expense  of  14/.;  held,  that 
he  could  not  maintain  an  action  against  «4.  for  a  malicious  ^ 
arrest*  An  action  lies  for  maliciously  suing  plaintiff  in  an 
inferior  court,  and  arresting  him  when  that  court  had  no  juris- 
diction of  the  cause/  It  seems  that  a  party  is  liable  to  this 
action,  though  the  arrest  was  made  by  his  attorney,  without 
his  (the  defendant's)  knowledge  or  consents 

*  Austin  v.  Debnam«  3  B.  &  C.  139,  (10  Eng.  C.  L.  37,)  where  Abbott,  C.  J-fdis- 
approTes  of  the  decision  in  Brown  «.  rigeon,  9  Camp.  594«  holding  the  contrary. 
Wentworth  v.  Bullen,  9  B.  &  C.  840.  (17  Eng.  Cf.  L.  503.)  See  Dronefield  r. 
Archer,  5  B.  &  A.  613.    (7  Eng.  C.  L.  177.) 

*  Whalley  v.  Pepper*  7  C.  &  P.  606-    (32  Eng.  C.  L.) 
«  Small  V.  Gray,  9  C.  &  P.  605.    (19  Eng.  G.  L.  984.) 

*  Berry  «•  Adamson,  6  B.  &  C.  698.  (13  Eng.  C.  L,  946.)  9  C.  Ic  P.  603.  (19 
Eng.  C.  L,  936.) 

«  Bieten  v.  Barridge,  3  Camp.  139. 

'  Goftlin  V.  Wiloock,  9  Wils.  309.    And  see  Smith  «•  Chattel,  9  Wila.  376. 

c  Jones  V.  NlehoUs,  3  M.  &  P.  19. 
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SBCnON  m. 

MALICB  ±m  WAKT  <NP  FBOBABUI  CAVBm. 

Theie  To  sustain  an  action  for  a  malidons  arrest  diere  mast  be 

most  be     evidenoe  df  malioe.Vl)    And  even  where  the  writ  was  s»ed 
of  ma^  ^°^  ^^'  payment  ot  the  debt,  the  facts  of  the  case  precluding 
and  want  <^T  inference  of  nudioe,  it  was  hekl,  that  an  action  for  mali- 
of  pioba-   cionsly  holding  to  bail,  would  not  lie  without  direct  evidence 
ble  eaoae.  of  aialiee>    A  dtsoontinuance  of  the  action  has  been  held  not 
*1291    *to  be  eridence  of  want  of  probable  cause,  ao  as  to  afford  a 
presumption  of  malice.*    So  where  the  plaintiff  was  amsCed 
by  the  indorser  of  a  bill,  purporting  to  be  drawn  on  and  ao> 
cepted  by  him,  but  not  in  net  accepted  by  him;  it  was  held,  not 
to  be  sufficient  to  support  an  action  for  a  malicious  arrest,  the 
defendant  hairing  acted  under  a  mistake  and  without  mafice.' 
But  where  Ji,  arrested  B.,  for  money  paid  to  his  use,  on  the 
10th  of  December,  and  was  ruled  to  declare  on  the  17th;  filed 
a  dedaration  on  the  84th,  and  discontinued  ttie  action,  upon 
payment  of  costs,  on  the  31st;  held,  in  case  for  a  malicious 
arrest,  that  this  was  a  sufficient  primd  facie  evidence  of  malice, 
and  want  of  probable  cause.*  So  where  a  defendant,  on  being 
taken  in  execution  under  a  writ  of  co.  sol,  tendered  the  debt 
and  costs  to  the  plaintiff's  attorney,  required  him  to  sign  his 
discharge,  which  he  refused  to  do  until  he  had  paid  an  inde- 
pendent collateral  demand  for  costs;  held,  that  the  plaintiff  and 
his  attorney  were  liable  to  an  action  on  the  case  for  such  refn* 
sal,  and  that  the  refusal  was  primd/acie  evidence  of  malice.'' 
To  sustain  an  action  against  an  attorney  for  a  malicious  ar« 
rest,  it  must  appear  to  the  satisfoction  of  the  jury  that  there 


•  Schetbel  v.  Fairbain,  1  B.  &  P.  388.    Page  v,  Wiple,  3  Bast,  314.    George  r. 
Radford,  3  C.  &  P.  464.    (14  Eng.  C.  L.  391.) 

» GibaoB  V.  Chateta,  *2  B.  &  P.  129.    And  aee  SihrenidM  «.  Bowley,  1  Bloom,  99, 
(4  Eog.  C.  L.  387,)  aiid  James  «•  Francis,  6  Price,  1. 
« Bnstow  V.  Hey  wood,  1  Stark.  48.    (3  Eng.  C.  L.  289.) 

•  Spencer  v,  Jacob,  M.  &  M.  180.  (32  Eng.  C.  L.  384.)  And  see  Jackson  v.  Bur- 
leigh, 3  Esp.  34. 

•  Nicholson  «.  Coghill,  6  D.  &  IL  12     4  B.  &  C.  21.    (10  Eng.  0.  L.  269.) 
'  Groxer  v.  PUliog,  6  D.  &  R.  129.    4  B.  Ic  G.  26.    (10  Eng.  G.  L.  271.) 

(1)  (The  technieal  malice  BeoMmiT  to  support  an  action  fbr  a  Tezatioiui  suit,  is  any  im- 
proper motiTe,  and  does  not  Deooseariiy  imply  malignity  or  «Ten  oomiption  in  the  appropriate 
flcnso  oftbeM  terms.  Ives  ▼.  Barf  Ao2om«io,  9  Gonn.  309.  Malice  mav  be,  and  most  commonly 
is,  ID  sach  actions,  implied  from  the  want  of  probable  cause.  Hie  defendant,  fbr  the  purpose 
of  rebutting  the  inference  of  malice,  may  be  let  in  to  show  for  instance  that  he  acted  by  the 
advice  of  counsel.  The  efTect  of  snob  eridenee  is,  howcTer,  fbr  the  jury.  T^umer  t.  IfUfcer, 
3  Gill  Sl  Johns.  377.  Upon  the  facts  proved,  the  question  of  what  is  probable  cause,  is  law 
fbr  the  court.  Pangburn  v.  BM,  I  Wend.  345.  Jfstton  ▼.  Dryo,  2  Wend.  424.  As  to 
other  cases  on  eridoice  of  probable  cause,  see  Bwrt  ▼.  PZoce,  4  Wend.  591.  Crsrfon  ▼.  De 
iti^^eUs,  6  Wend.  418.  Weaver  t.  Thwmend,  14  Wend.  192.  French  t.  Smiik,  4  Vermont, 
363.  WtUt  V.  JVbyes,  12  Pick.  324.  Wea^sft  t.  BMs4sr«,  1  PenM.232.  Wi/suwa  t. 
ilfctmirord;  4  Wash.  G.  C.  Rep.  79.) 
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\7as  no  reasonable  or  probable  cause  for  the  arrest,  and  that 
the  dafeodanty  being  aware  of  that,  caused  the  arrest  to  be 
made  for  some  sinister  purpose  of  his  own.  It  is  not  necessary 
in  such  case  to  prove  malice  in  fact;  any  improper  or  sinister 
motive  will  be  suffi/eient.  It  is,  however,  a  good  defence  to 
such  action,  that  the  defendant  implicitly  obeyed  the  instruc- 
tions of  his  client.* 

We  have  seen  that  in  order  to  sustain  this  action,  there  must  Malice  is 
be  evidence  of  malice,  and  want  of  probable  cause;  it  is  ob-  ^  q^^estion 
servable,  that  malice  is  altogether  a  question  for  the  Jury,  and'jjj'  ™®  i'*' 
that  it  is  not  necessarily  implied  so  as  to  withdraw  it  irom  their  ^' 
consideration,  even  where  want  of  probable  cause  is  clearly 
proved,  though  the  jury  may  infer  malice  from  that  circum- 
stanced   Probable  cause  is  a  mixed  proposition  of  law  and  Probable 
fact;  when  the  facts  are  admitted  or  ascertained,  it  is  a  pure  ^^^  ^ 
question  of  law,  and  it  is  for  the  court  to  pronounce  whether  J^J^^ 
such  facts  constitute  a  probable  cause;  but  if  the  circumstances  of  law  and 
alleged  to  show  a  probable  cause  are  disputed,  it  is  for  the  jury  fact, 
to  decide  whether  they  are  true  or  not.* 

**'  It  is  difficult,"  said  Lord  Tenterden,  C.  J.,  "  to  lay  down  •1292 
any  general  rule  as  to  the  cases  where  the  opinion  of  the  jury 
should  or  should  not  be  taken  upon  this  point  I  have  con- 
sidered the  correct  rule  to  be  this;  if  there  be  any  feet  in  dis- 
pute between  the  parties,  the  judge  should  leave  that  question 
to  them^  telling  them,  if  they  should  find  one  way  as  to  that 
fact,  then,  in  his  opinion^  there  was  no  probable  cause,  and 
their  verdict^should  be  for  the  plaintiff.  If  they  should  find  in 
the  other,  th*en  there  was,  and  their  verdict  should  be  for  the 
defendant."* 

Where  in  an  action  for  maliciously  indicting  ^.  for  perjury,  it 
appeared  that  the  defendant  A,  in  1824,  preferred  the  indict- 
ment, and  gave  evidence  before  the  grand  jury,  that  the  bill 
was  found  and  removed  into  E.  B*.,  and  tried  in  1827;  that  B. 
was  in  court  at  the  trial,  but  offered  no  evidence,  and  «^.  was 
acquitted;  the  judge,  in  his  direction,  told  the  jury  that  if  the 
defendant  abstained  from  giving  evidence,  from  a  consciousness 
that  he  had  no  evidence  to  give  which  would  support  the  in- 
dictment, then  there  was  want  of  probable  cause,  and  they 
should  find  for  the  plaintiff;  but  if  he  did  not  abstain  from 
giving  evidence  on  that  ground,  then  there  was  no  proof  of 
want  of  probable  cause,  and  they  should  find  for  the  defendant 
The  jury  having  found  a  verdict  for  the  plaintiff;  held,  upon 
error,  and  a  biU  of  exceptions,  whereby  the  objections  stated  to 


«  Stoekley  v.  Horaidge,  8  C.*&  P.  11. 

^  Mitchell  V.  Jenkina,  5  B.  &  Ad.  568.  (97  Enc^.  G.  L.  131.)  S  N.  ft  M.  301. 
See  Burley  v.  Bethune,  5  Taunt  083.    (1  Engr.  C.  L.  196.) 

<  Sntton  0.  Johnstone,  1  T.  R.  545.  Nicholson  v.  Coghill,  4  B.  &  O.  91.  (10 
Eng%  C.  L.  969.)    Per  Loid  Denman,  C.  J.,  5  B,  ft  Ad.  594.    (97  Eng.  C.  L.  131.) 

'Per  Lord  Tenterden,  €.  J.,  in  Blachfbrd  v,  Dod,  9  B.  ft  Ad.  184.  (99  Emr.  C. 
L.  53.)  ^ 


12M  MALicioirs  PB08Sctn*ioir.         [chap,  jcvrn. 

the  summing  up  \rere,  that  the  judge  himself  ought  to  have  de- 
termined upon  the  facts,  whether  there  was  probable  cause  or 
not,  that  the  direction  of  the  learned  judge  was  not  incorrect ; 
for  it  was  for  the  jury  to  determine  the  facts  which  include  the 
motives  of  the  parties;  and  as  the  motive  which  induced  the 
defendant  to  forbear  giving  evidence,  was  an  essential  ingre- 
dient in  the  case,  it  was  for  the  jury  to  infer  the  motive  from 
the  facts/ 

Where,  in  an  action  for  a  malicious  prosecution,  the  plaintiff 
proved  a  case,  which  in  the  opinion  of  the  learned  judge 
showed  that  there  was  no  reasonable  or  probable  cause  for 
*1293  preferring  *the  indictment;  the  defendant  then  called  a  witness 
to  prove  an  additional  fact,  and  that  being  proved,  the  learned 
judge  was  of  opinion  that  there  was  reasonable  and  probable 
cause  for  preferring  the  indictment;  held,  that  there  being  no 
contradictory  testimony  as  to  that  fact,  and  there  being  nothing 
in  the  demeanor  of  the  witness  who  proved  it  to  impeach  his 
credit,  the  learned  judge  was  not  bound  to  leave  it  to  the  jury 
to  find  the  fact,  but  that  he  might  act  upon  it  as  a  fact  proved, 
and  nonsuit  the  plaintiff^ 

But  in  an  action  on  the  case,  for  taking  the  plaintiff  to  a 
police  office,  on  a  charge  of  having  uttered  menaces  against  the 
defendant's  life,  and  causing  him  to  be  imprisoned  until  he 
found  bail;  the  court  held,  that  it  was  not  fbr  the  judge  alone 
to  determine  whether  the  menaces  justified  the  charge,  but 
that  it  should  have  been  left  for  the  jury  to  say,  whether  the 
defendant  had  believed  the  menaces,  and  had  acted  bondfidt 
in  preferring  the  charge,  before  the  judge  had  decided  whether 
or  not  there  was  reasonable  and  probable  cause.* 

Where,  in  an  action  for  a  malicious  prosecution,  it  appeared 
that  the  plaintiff,  a  servant,  being  discharged  from  service  on 
a  Friday,  took  away  with  her  from  her  master's  house  a  trunk 
and  bag,  the  property  of  her  master;  the  defendant,  her  master, 
wrote  to  her  the  next  day,  demanding  his  property,  and  threat- 
ening to  proceed  criminally  on  the  Monday  following,  if  it  were 
not  restored;  the  plaintiff  being  absent  from  home  when  the 
letter  was  delivered,  no  answer  was  returned;  whereupon  the 
master,  the  same  day,  Saturday,  had  her  taken  into  custody, 
but  when  she  was  brought  before  the  magistrates  on  Monday, 
declined  to  make  any  charge;  held,  that  considering  the  nature 
of  the  facts,  the  judge  was  justified  in  leaving  it  to  the  jury, 
whether  the  defendant  had  reasonable  or  probable  cause  to 
institute  the  proceedings.^^ 
'    If  a  party  lays  all  the  facts  of  his  case  fairly  before  counsel, 

>  Taylor  «•  Wilhnt,  S  B.  &  Ad.  845;  (99  Enff.  C.  L.  195;)  fiom.  WiHans  v.  Tay- 
lor, 6  Bing.  183.    (19  Eng.  O.  L.  47.)    3  M.  &  P.  350. 

^  Davis  V.  Hardy,  6  B.  &  C.  225.    (13  En^.  C.  L.  152.) 

«  Yenafra  r.  Johnson,  10  Bing.  301.    (25  £n|f.  C.  L.  141.)    3  Moor  ^  Scott,  847. 

4  M'Donald  or  McDonnell  v.  Rooke  or  Brooke,  2  Bing.  N.  C.  917.  (99  Eng.  C. 
L.  319.)    9  Scott,  359.     1  Hodges,  314. 
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and  acts  bandjidt  on  the  opinion  given  by  that  conndel,  (how- 
ever erroneous  that  opinion  may  Iinb,)  it  amounts  to  a  probable 
*cause;*  but  not  unless  a  full  and  correct  statement  of  the    *1294 
facts  be  laid  before  counsel.^ 

Probable  cause,  means  a  probable  cause  of  action,  and  not  a 
probable  cause  for  any  particular  form  of  action;  therefore 
where  a  party  had  been  arrested  in  a  joint  action  of  covenant 
when  he  was  not  liable  jointly  btit  separateiy,  Mr.  Justice 
Littledale  held,  at  Nisi  Prius^  that  it  did  not  imply  a  want  of 
probable  cause;  ^  the  question  of  probable  cause/'  said  he,  ^  is 
not  affected  by  any  technicality  as  to  the  form  of  the  action/'* 
ProbaUe  cause,  to  prove  an  available  defence,  must  have  ope-  ^ 
rated  on  the  defendant's  mmd  at  the  time  he  did  die  act  which  ^ 
forms  the  basis  of  the  action;  the  defendant,  therefore,  must 
show  that  be  had  a  knowledge  of  facts  sufficient  to  induce  him 
to  believe  the  phdntiff 's  guilt,  befire  he  nuide  the  diai^  eom^ 
plained  of> 


SECTION  IT. 

JKETEmiNATIOK  OV  THK  ORtOIlTAL  STTTT.^ 

To  support  an  action  for  a  malicious  prosecution  or  arrest,  it 
must  appear  that  the  prosecution  or  former  suit  was  deter- 
mined; evidence  of  an  acquittal  by  the  verdict  of  the  jury,  or 
of  the  plaintiff's  discharge  in  consequence  of  the  grand  jury 
not  finding  a  true  bill,  will  show  a  legal  termhiation  of  the  pro- 
secution.® But  entering  a  wdU  prosequi  by  the  attorney- 
general  is  not  a  sufficient  determination  of  the  prosecution,  be- 
cause new  process  may  still  issue  on  the  same  indictment/ 
Proof  that  no  declaration  was  filed  within  a  year  after  the 
return  of  the  writ,  has  been  held  to  be  sufficient  evidence  of 
the  suit  being  at  an  end;*  and  it  makes  no  difference  in  this 
respect,  that  the  cause  is  removed  by  habeas  corpus  from  an 
inferior  court,  for  even  in  such  case  the  cause  is  not  out  of 
court  until  the  end  of  the  year,  and  by  the  3^5th  nile  of  H.  T, 
2  W.  IV,  it  is  provided,  <^  that  in  all  the  courts  the  plaintiff  shall 

•  Per  Bayley,  J.,  m  Rayenga  «•  Mackintoeh,  S  B.  &  C.  697.    (9  En|^.  Cr  L.  995.) 
Snow  V.  Allen,  1  Stark.  507.    (»  En^r.  C.  L.  485.)  # 

^  Hewlet  9.  Cnicfaley,  6  Tannt.  977.    (1  En^.  C.  L.  107.) 

•  Whalley  v.  Pepper,  7  C.  &  P.  511.    (d9  Eng.  C.  L.) 

<  Delegal  v.  Highley,  3  Bing.  N.  C.  959.    (33  Eng.  C.  L.)    Doewrs  r.  Hilton, 
cited,  id.  S  N.  &  Perr. 

•  B.  N.  P.  13.    Hanter  v.  Frenebr  WiUe8^517.    Morgan  «.  Haghee,  S  T.  R.  935. 
Fisher  v.  Briatow,  Dong.  315. 

'  Goddard  v.  Smith,  6  Mod.  961. 

f  Pieroe  «.  Street,  3  B.  &  Ad.  397.   (93  Eng.  C.  Lw  109:) 
Vol.  II.— 31 
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'be  deemed  out  of  court,  unless  be  declare  wkhinone  jrear  after 
the  process  is  returnable.* 

Ftoof  of  a  rule  to  discontinue,  and  that  the  costs  have 
been  taxed  and  paid,  is  sufficient  evidence  of  the  termina- 
tion of  the  sttit^    And  when  the  judgment  of  disoontinuaiice 
is  entered  up,  it  relates  back  to  the  day  when  the  rule  to  dis- 
continue is  taken  wit,  so  that  the  action  is  to  be  considered  as 
discontinued  from  that  time/    So  a  rule  to  stay  proceedings, 
and  deliver  up  to  the  then  defendant  the  bill  <^  exchange 
upon  which  the  action  was  brought,  is  a  sufficient  termination 
of  the  proceedings.^    But  the  mere  acceptance  of  the  debt  and 
•costs,  without  the  intervention  of  the  court,  cannol  properly 
be  called  a  determination  of  the  suit*     It  seems,  however, 
that  the  acceptance  of  the  debt  and  costs  in  satisfaction  of  the 
action,  under  a  judge's  order,  or  a  rule  of  reference,  is  a  suffi- 
cient determination  of  the  suit^    Where  upon  the  abandon- 
ment of  a  suit  in  that  court  by  the  plaintiff,  it  being  usual  to 
make  an  entry  in  the  minute-book  of  <<  withdrawn,*^  by  the 
plaintiff^  order,  opposite  to  the  entry  of  the  plaint;  held,  that 
proof  of  such  entry  in  the  minute-book  was  sufficient  to  prove 
an  allegation  that  the  former  suit  was  <<  wholly  ended  and  de- 
termined.''"^    Where  the  original  suit  was  determined  by  a  #/e/ 
processus  by  the  consent  of  the  parties.  Lord  Tenterdeu  non- 
suited the  plaintiff,  observing,  ^  that  the  termination  of  the  suit 
must  be  such  as  to  afford  primAfiicie  evidence  thait  the  action 
vsA  without  foundation*^ 


SECTION  V, 

Ta£  DXCLAEATION  AND  PLSABINOS. 

Ths  declaration  should  state  aU  the  circumstances  necessary 
to  support  this  action,  namely,  €he  falsehood  of  the  original 
*1296  charge,  *the  malicious  motives  of  the  defendant,  the  absence  of 
reasonable  or  probable  cause,  the  legal  termination  of  the  suit, 
and  the  damage  to  the  plaiotiff,  either  by  expense,  imprison- 
ment, or  to  his  reputation.  ( 1 )  The  words  "  fiJsely,*'  or  "  wrong- 
fully," have  been  held  to  be  sufficiently  expressive  of  a  mali- 


*  Norrish  r.  RichaidB,  6  N.  &  M.  969.    1  H.  &.  W.  437. 

^  BriBtow  V.  HajTwood,  4  Camp.  SU.    Gadd  «.  Bennett,  5  Prioe,  640,  m<  1297. 

*  Brandt «.  Peacock,  1  B.  &  C.  649.    (8  Eng.  C.  L.  173.) 

'  fiiook  »•  Carpenter,  3  Biq9.*S97.    (11  Eng.  C.  L.  108.)    11  Moore,  69. 

*  Per  Patterson,  J.,  in  Copibe  v.  Capron,  1  M.  &  Rob.  398. 

1{^^.,  s  Aranddl  o.  Whits,  14  Bast,  ai6. 

^  Wilkinson  v.  Howel,  M.  &  M.  ^5.    (^  Eng.  C.  L.  368.) 

<1)  (itOey  «.  ChwUf^  9  Coaa.  164.) 
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cious  intent.*  But  the  wonte  '^wrobgfully  aiid  io^uriously'^  Variance, 
are  insufficient^  as  they  do  not  neoessarily  imply  malice.**  The 
proceediDgs  in  the  former  suit  should  be  correctly  stated,  for  a 
variance  will  m  some  cases  be  fatlil.  Where  it  was  stated  that 
the  trial  and  acquittal  was  ^  iir  the  court  of  out  lord  the  king, 
before  the  king  himself/'  and  it  appeared  that  the  trial  had  been 
at  Nisi  Prius,  it  was  held  to  be  a  fatal  varianoe.®  So  where 
the  declaration  stated  that  the  defendant  imposed  upon  the 
plaintiff  the  crime  of  felony,  and  upon  the  {Hrosecntion  of  the 
information  taken  before  the  justices,  it  appeared  that  the  charge 
amounted  only  to  a  ciyil  injury,  though  the  warrant  was  to 
arrest  the  plaintiff  on  a  suspicion  of  felony;  it  was  hdd  to  be 
a  fatal  yaricaice.^ 

The  statement  of  an  indictment  should  accord  with  the  cap-  Descrip- 
tion or  style  of  the  partionlar  sessions;  but  a  declaration  for  ma^  tion  of  tb» 
lidously  indicting  at  the  general  quarter  sessions,  instead  of  the  ®^^^* 
general  sessions,  was  h^  sofScient,  because  the  indkrtment 
was  cognisable  at  both  sessions,  but  if  the  offence  had  been 
cognisable  at  the  quarter  sessions  only,  the  declaration  would 
be  bad.^  After  verdict,  in  an  action  for  a  malicious  prosecution 
for  perjury,  it  was  hfeld  to  be  no  objection  to  the  description  of 
the  court  in  which  the  indictment  was  found,  that  the  names  of 
the  justices  before  whom  the  session  of  oyer  and  terminer  was 
held,  were  not  set  out;  and  it  was  deemed  sufficient  to  allege^ 
that  at  such  a  session  the  defendant  maliciousiy  indicted  the 
plaintiff  for  wilM  and  corirupt  perjury,  without  deaeribmg 
more  particularly  the  circumstances  ouder  whidi  the  alleged 
perjury  was  supposed  to  have  been  committed/ 

Where  the  charge  was  laid  before  a  magistrate  the  statement 
of  it  should  be  taken  ftom  the  magistrate's  warrant,  or  from 
*the  examination  of  the  defendant  on  oath.    If  the  facts  be    *I297 
stated  specially,  they  must  be  proved  as  laid;  but  if  the  suIh  A  state- 
stance  only,  of  the  charge  be  stated,  a  variance  will  not  be  ^^  ^ 
fatal  unless  it  be  a  different  charge.    Where  the  declaration  ^^^^f 
alleged  that  the  defendant  charged  the  plaintiff  before  a  jus-  the  chaige 
tice  with  assaulting  and  beating  him,  and  the  charge  in  fact  will  be 
was  for  assaulting  and  striking;  it  was  held  that  as  the  decla-  sufficient, 
ration  did  not  profess  to  describe  the  warrant,  and  had  stated 
the  charge  correctly,  id  substance,  the  variance  was  not  ma- 
teriaLs    An  averment  of  the  day  of  the  original  trial  should 
correspond  with  the  record  of  the  acquittal.^    A  declaration 
in  an  action  for  a  malicious  prosecution,  which  alleges  that  the 
defendant  charged  the  plaintiff  with  felony,  is  supported  by 

*  1  Saund.  S49,  a.  ^  Saxton  v.  Castle,  1  N.  &  Perx.  661. 

*  Woodford  «.  Ashley,  II  East,  508.         «  Leigh  v,  Wehh,  5  Esp.  165. 

*  Bashby  v.  Watson,  3  B1.  1060. 

'  Pippet  V.  Heam,  1  D.  &  R.  366.    5  B.  &  A.  634.    (7  Eng.  C.  L.  917.) 

s  Bine  v.  Moore,  5  IVunt.  187.    (\  Eng.  C«  L.  09.)   And  see  Daris  «.  Nook,  t 

Stark.  377.    (S  Eng.  C.  L.  434.)    Freeman  v.  ArkiH,  d  B.  4c  C.  494.    (9  Eng.  C. 

L.159.)        ^    — •  '  -^ 

k  Pope  V.  Foster,  4  T.  R.  590. 
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evidence  that  the  defendant  stated  to  the  magistrate  that  he 
had  been  robbed  of  specific  aiticleSy  and  that  he  suspected  and 
believed,  and  had  good  reason  to  suspect  and  beUeve,  that  the 
plaintiff  had  stolen  them.*    In  an  action  for  a  malicious  aneat 
it  is  necessary  to  stale  the  writ^    In  an  action  for  malicioasly 
holding  to  bail  in  an  inferior  conrt,  which  has  no  jurisdiction, 
the  declaration  must  arer  the  •denier  of  the  defendant  of  the 
want  of  this  jurisdiction.* 
Avwmant      The  declaration  should  show  that  the  former  prosecution  or 
of  the  ter-  ^^  ^^  legally  determined^'  though  the  omission  will  be 
oftfM  for-  uded  by  verdict*    And  if  the  proof  of  the  determination  of 
mer  suit,    the  proceedings  does  not  correspond  with  the  allegation,  it 
will  be  a  fetd  variance.    As  where  the  declaration  alibied, 
^  that  the  plaintiffii  in  that  action  did  not  prosecute  their  suit, 
but  thernn  made  defeult,  whereupon  it  was  considered  that 
the  said  plamtifis  should  take  notfiing  by  their  bill,  and  the 
pledges  to  prosecute  be  in  mercy,"  &c;  it  was  held,  that  this 
being  an  allegation  of  nonsuit,  was  not  proved  by  a  rule  to  dia- 
oontinne,  and  that  the  variance  could  not  be  amended.' 
If  the  mode  of  determining  the  former  action  be  stated,  and 
*1298    *the  statement  conclude,  ^  whereupon  and  whereby,"  the  said 
suit  was  ended  and  determined,  and  there  be  a  plea  traversing 
that  allegation,  it  must  be  proved  as  alleged.'    It  seems,  how- 
ever, to  be  sufficient  to  state  genemlly,  ^  that  the  suit  was 
ended  and  determined,"  or  <<  that  the  defendant  was  acquitted," 
AreffiDent  without  stating  the  manner  how>     The  special  damages,  if 
^^^^1^^  any  were  sustained  by  the  plaintiff,  should  be  stated  in  the  de- 
^^"^^9^'    claration,  otherwise  he  will  be  precluded  from  giving  evidence 
of  such  at  the  trial.'    Where  the  plaintiff  declared  that  the 
defendant  maliciously,  and  without  probable  cause,  preferred 
an  indictment  against  the  plaintiff,  it  was  held  to  be  sufficient 
to  show  that  some  of  the  charges  contained  in  the  indictment 
were  preferred  maliciously  and  without  probable  cause,  though 
there  were  good  grounds  for  the  restJ 
Pleading.       In  this  action,  the  plea  of  not  gniliy  puts  in  issue  the  fact  of 
prosecution  and  the  want  of  probable  cause.^ 


•  Darit «.  Noak,  1  Stark.  377.    (9  Eng.  C.  L.  434.) 

^  Gadd  «.  Bennett,  5  Price,  540.  <  Goalin  «.  Wilcock,  %  Wils.  309. 

'  As  to  what  constitutes  a  legal  determinaticm,  see  anle,  1994. 

•  1  Sannd.  298,  b.    9  Cb.  PI.  407. 

f  Webb  IT.  Hill,  M.  &  M.  963.    (14  Eng.  C.  L.  403.) 
s  Combe  v.  Capron,  1  M.  &  Rob.  398. 

^  Witherden  «.  Emden,  1  Camp.  995.  See  Hunter  «.  French,  Willes,  517.  9  C\u 
PI.  407..  '  r  »  » 

i  Peake,  46.  J  Read  e.  Taylor,  4  Taunt.  617. 

k  Cotton  V.  Brown,  1  H.  &  W.  419.  3  Ad.  &  Ell.  319.  (30  Eng.  C.  L.  100.)  4- 
N.  Ic  M.  831.  But  in  an  action  for  maliciously  proceeding  to  ouUawry,  not  guilty 
puts  in  issue  the  probable  cause,  only,  and  not  the  rorersaJ  of  the  outlawry.  Dnun- 
nond  «.  PigottX,  9  Bing.  N.  C.  114.    (99  Eng.  C.  L.  978.)    1  Hodges,  190. 
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SECTION  VI, 

I 

XVIBSNCB. 

Ths  plaintiff  must  prove  all  the  material  averments  in  the 
declaration  which  are  not  admitted  by  the  pleadings.  The  fact 
of  the  prosecution  and  acquittal  may  be  proved  by  the  produc- 
tion of  the  record,  or  of  an  examined  copy  of  it*  And  though 
the  record,  or  a  copy  of  the  indictment  tor  felony  cannot  be 
regularly  procured  without  the  order  of  a  judge,  or  the  fiat  of 
the  attorney-general,  yet  if  it  be  offered  in  evidence,  it  is  no 
objection  to  its  admissibility  that  no  such  order  or  fiat  had  been 
obtained.^  Some  proof  should  be  given  of  the  identity  of  the 
^plaintiff  as  the  party  prosecuted,  and  of  Uie  defendant  as  the  *I299 
prosecutor.  The  proper  mode  of  proving  the  latter  fact  is  to 
show  that  he  employed  the  attorney  or  agent  to  conduct  the 
prosecution^  or  was  otherwise  active  in  forwarding  it;  it  has 
been  held,  that  a  grand  juror  may  be  called  to  prove  that  the 
defendant  was  prosecutor.^  In  an  action  on  the  case  against  a 
party  for  causing  the  arrest  of  a  person  privileged  from  arrest, 
(e.  g.  a  witness  attending  on  his  subpoona,  or  a  practising  attor- 
ney,)  thereby  putting  him  to  the  e3q>ense  of  finding  bail  and 
procuring  his  discharge  by  order  of  a  judge;  it  was  lield,  that 
the  plaintiff  should  show  that  his  imprisonment  at  the  particular 
time  in  question  took  place  by  some  act  of  the  defendant,  and 
that  he  knew  or  recognised  the  circumstances  accompanying  it, 
and  also  knew  that  the  party  arrested  was  privileged  at  that 
time.^'  It  is  for  the  jury  to  de^rmine  from  the  evidence  who 
the  prosecutor  was.*  If  the  proceeding  was  by  preferring  a 
charge  before  tlie  magistrate,  the  magistrate  or  his  clerk  should 
be  served  with  a  ^ti6pas7Mi  duee*  ieeum^Xo  produce  the  pro* 
ceedings;  the  warrant  upon  which  the  plaintiff  was  arrested 
should  also  be  produced,  and  thearrest  and  discharge  of  the 
plaintiff  regularly  proved.' 

Where  it  appeared  that  the  warrant  was  lost,  and  there  was 
no  evidence  of  any  information  having  been  taken,  parol  evi- 
dence of  the  contents  of  the  warrant  was  received.* 

In  an  action  for  a  malicious  arrest,  the  plaintiff  should  be    , 
prepared  to  prove  (unless  where  the  pleadings  dispense  with 

>  B.  N.  P.  13.    Kirk  v.  French,  1  Esp.  81.    Morrison  9.  Kelly,  1  B1.  385. 

^  Leggatt  V.  TollerVey,  14  Eaut,  309.  Jordan  v.  Lewis,  9  Stra.  1199.  Caddy  v. 
Barlow,  M.  A&  R.  975.  See  Brown  v.  Camming,  10  B.  &  C.  70.  (91  Eng.  C.  L. 
97.)  Where  the  right  of  a  person,  acquitted  on  the  cham  of  a  felony,  to  a  copy  of 
the  indictment  is  discussed,  bat  not  decided.  In  cases  oimudtmeanor  the  defendant 
is  entitled  as  a  matter  of  right  to  a  copy  of  the  record.    Morrieon  «•  Kelly,  9upra, 

«  Sykes  v.  Dnnbar,  S.  NT  P.  1066. 

«  Stokes  V.  White,  4  Tyr.  786.    1  C.  M.  &  R.  993. 

•  9  Stark.  Et.  490.  '  9  Stark.  Et.  499. 

c  Newsam  v.  Carr,  9  Stark.  69.    (3  Eng,  C.  L.  949.) 
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it)  the  affidavit  made  by  the  defendant,  which  may  be  done  by 
producing  the  original,  or  an  examined  copy.*  He  must  also 
prove  an  examined  copy  of  the  writ,  and  return  the  warrant  of 
the  sheriff)  made  by  virtue  of  the  writ,  and  the  arrest  and  de- 
*1300  tention  under  it>  The  return  made  by  the  sheriff  is  evidence 
of  the  fact  therein  stated/  The  plaintiff  must  also  give  some 
evidence  of  malice,  and  the  want  of  probable  cause  where  the 
facts  are  disputed  *  Proof  of  an  acquittal  for  want  of  prose- 
cution, is  not  even  primAfaHt  evidence  of  malice  f  nor  is  aban- 
doning the  prosecution  evidence  of  the  want  of  probable  cauae.^ 
There  must  be  some  evidence  of  the  want  of  probable  cause, 
before  the  defendant  can  be  called  upon  to  justify  his  conduct, 
for  it  must  not  be  presumed  that  any  one  has  acted  ille- 
gally;' but  the  jury  may  infer  malice  from  the  want  of  proba- 
ble caused 

In  an  action  by  .4.  for  the  malicious  prosecution  by  O.  of  an 
indictment  against  •^.  and  J9.,  evidence  of  the  misconduct  of 
C  towards  A,  after  his  apprehension,  tending  to  ^ow  the  bad 
motives  of  C,  is  admissible.* 

When  the  plaintiff  has  made  out  a  primd  facie  case,  the  de^ 
fendant  may  rebut  it  by  giving  evidence  of  probable  cause,  or 
of  the  absence  of  maiiceu  In  one  case  it  was  held,  that  the 
defendant  might  give  evidence  of  tfie  plaiptifi's  bad  character.i 
But  in  a  subsequent  case,  such  evidence  was  rejected,  as  it 
could  afford  no  proof  of  probable  cause.^ 

Where  a  cause  had  b^en  referred,  and  the  arbitrator,  upon 
the  inspection  of  the  plaintiff's  books  and  examination  of  the 
parties,  found  that  the  plaintiff  had  no  cause  of  action;  in  an 
action  for  malicious  prosecution,  it  was  held,  that  the  arbitrator 
could  not  be  called  as  a  witness  to  prove  those  fects,  as  he  had 
access  to  documents  which  the  defendant  could  not  be  com- 
pelled to  produce.' 
*130l  The  plaintiff  should  give  evidence  of  the  length  of  his  im- 
prisonment, the  prejudice  to  his  reputation  by  the  scandal,  or 
the  expenses  incurred  in  consequence  of  the  prosecution  or 
arrest,  as  the  foundation  of  the  damages  to  whidi  he  is  en- 


*  B.  N.  P.  14.  Casbum  v.  Reed,  9  Moore,  60.  (4  Eng.  0.  L.  404.)  Webb  •. 
Heme,  1  B.  ft  P.  989. 

*  9  Stark  Et.  497.    B.  N.  P.  934. 

1  ^if?"*  *•  Woodgrate,  1 1  East,  297.  Where  the  sheriff's  return  stated  a  detainer 
OBly,  Mr.  Justice  Littledale  held  it  to  be  sufficient  eyidence  of  an  arrest.  Whalley  r. 
Pepper,  7  C  &  P.  510.  (32  Eng.  0.  L.)  To  eonstttate  an  arrest,  there  mast  be  a 
corroreal  touch,  or  a  capaoitjr  in  the  officer  to  arrest,  and  submission  by  the  party. 
B.  N.  P.  02.    Arrowsmith  9.  Le  Mesurier,  2  N.  R.  21 1.    See  anU^  1290. 

*  See  aiife,  1290.  •  PuiceU  •.  Maonamara,  9  East,  861. 
'  Incledon  «.  Berry,  1  Camp.  203. 

«  Per  Tindal,  C.  J.,  in  Willans  v.  Taylor,  6  Bing.  187.    (19  Eng.  C.  L.  47.) 

*S^ ?^'  ^^h  ,    .  *  Caddys.  Badow«  I  M.  &  R.  276. 

J  Rodnguei  o.  Tadmire,  2  Eep.  721. 

*  Newsam  ».  Carr,  2  Nterk.  70.    (3  Eng.  C.  L.  249.) 
'  Haberahon  ir.  Troby,  3  Esp.  38. 
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titled.*  Bat  he  cannot  recover  damages  for  mprisonment  af- 
ter goal  delivery,  as  it  is  his  ovm  fault  to  continue  in  prison.^ 
In  an  action  for  a  malicious  arrest,  the  plaintiff  cannot  recover 
in  damages  for  more  than  taxed  costs,  which  he  has  incurred.* 


PAMICULARS  OF  DBMAND  AND  SET  OFF. 

Whsk  the  declaration  does  not  disclose  the  particulars  of  the  Wben  ih» 
plaintiff's  demand,  and  they  are  not  delivered  with  the  decbira^  ©^'^  ^ 
tion  or  notice  th^eof,  the  defendant  may,  by  summonuig  the  ^^^ 
plaintiff  before  a  judge,  obtain  an  order,  before  appearance  for  pa^a. 
a  particular  of  his  demands  in  writing.'    And  so  where  the  fan. 
defendant  pleads  a  set-off  for  goods  sold,  &c,  the  plaintiff  may 
obtain  an  order  for  a  delivery  of  the  particulars  by  the  defend- 
ant*   The  court  will  not  compel  a  plaintiff  suing  for  the  breach 
of  an  agreement,  and  assigning,  by  way  of  special  damage, 
that  he  has  incurred  certain  expenses,  to  furnish  particulari»  of 
such  special  damage.' 

By  R.  T.  T.  1  W.  IV,  reg.  2,  it  is  ordered,  that «  with  erery 
declaration,  if  deUveredy  or  with  the  notice  of  declaration,  if 
Jiledy  containing  counts  in  indebitatus  assumpsU  or  debt  on 
simple  contract,  the  plaintiff  shall  deliver /u//  particulars  of  his 
demand  under  these  counts,  where  such  particulars  can  be 
a>mpri8ed  within  three  folios;  and  where  the  same  cannot  be 
comprised  in  diree  folios,  he  shall  deliver  such  a  statement  of 
tiie  nature  of  his  claim,  and  the  amount  of  the  sum  or  balance 
vhich  he  claims  to  be  due,  as  may  be  comprised  within  thajt 
number  of  folios;  and  to  secure  the  delivery  of  particulars  in 
all  such  cases,  it  is  further  ordered,  that  if  any  dedaration  or 
notice  shall  be  delivered  without  such  particulars  or  such  states 
n^it  as  aforesaid,  and  a  judge  shall  afterwards  older  a  delivery 
of  particulars,  the  plaintiff  shall  not  be  allowed  any  co8t»  in 
respect  of  any  summons  for  the  purpose  of  obtaining  such  or* 
der,  or  of  the  particulars  he  may  afterwards  deliver.'^' 

mmtm '- ■ — ^^    — ■  —  i_  _  — -'       - * 1 i ■ 

*  B.  N.  P.  13.  *  Sayer,  87. 

«  Sinclair  v.  Bldred,  4  Tannt.  7.  Wehber  v.  Nicholas,  R.  &  M.  419.  (91  Ebg.  C. 
L.  479.)  See  Jenkins  v.  Biddalph,  4  Bing.  160.  (13  Enff.  C.  L.  389.)  Loid  Ettea- 
borough  held,  that  the  plaintiff  was  entitled  to  his  costs  as  between  attorney  and  clknt. 
Sandback  e.  Thomas,  1  Stark.  306. 

*  R.  H.  T.  3,  W.  IV,  reg.  1,  s.  47. 

*  Tidd's  Prae.  9th  ed.  596.  New  Prao.  804.  It  Is  no  objection  to  the  ase  of  p«w 
ticulars  of  set  off,  that  thej  are  pleaded  in  a  different  court  from  that  in  which  the 
action  is  brougrht,  if  they  hare  not  been  deUvered  pnrsnanl  to  a  judge's  order*  Lewis 
V.  Hilton,  5  Dowl.  S67. 

'  Retallick  «.  Hawkes,  1  Mees.  &  Wels.  673. 

%  R.  T.  T.  1  W.  IV,  reg.  2.  This  mle  is  not  trnperattre  on  the  plaintiff  to  deUter 
particnlars,  or  a  statement  of  his  demand  with  the  declaration  or  notice  thereof,  thonyli 
if  he  omit  to  do  so,  he  will  not  be  allowed  for  them  in  coets,  if  afterwards  called  tor 
and  deliverad.    Tidd,  N.  P.  308. 
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A  copy  of  A  copy  a(  the  fwricalan  of  the  plmintiff's  demand,  and  of 
t^pwii-  the  defeodaBt'8  set  off,  if  any,  should  be  annexed  to  the  record 
^^^  ^  at  the  time  it  is  entered  with  the  judge's  matshaL*  And  when 
wBOBaB^to  ^  <^py  <>f  ^  particulars  of  demand  is  so  appended,  it  is  not 
tlw  iseoid.  necessary  to  prove  the  delirery  of  it  to  the  defendant^ 

A  particular  of  demand  is  only  necessary  to  explain  a  com- 
mon count;  the  defendant  theielbre  is  not  entitled  to  particakurs 
on  a  count  for  a  bill  of  exdiange,*  or  on  a  special  count.'    And 
if  any  such  count  be  contained  in  the  same  declaration  with  a 
common  count,  the  delivery  of  particulars  on  the  latter  only 
will  not  preclude  the  plaintiff  from  recovering  on  the  former.^ 
Effset  of  a      The  biU  of  particulars  should  contain  an  account  of  the  items 
"^^^'^   of  the  demand,  and  specify  the  transaction  upon  which  the 
Sep^i-  ^^^  arose*    If,  however,  it  conveys  to  the  d^ndant  the  re- 
eniait.      quisite  information,  however  inaccurately  it  may  be  drawn  up, 
it  is  suflScient.'    A  variance  or  mistake  which  is  not  calculated 
to  mislead  the  defendant,  wiU  not  prevent  the  plaintiff  from  re- 
covering.   Thus,  a  mistake  in  the  statement  of  the  day  of  the 
month  on  which  the  work  and  labor,  which  was  the  subject  of 
the  action,  was  performed,  has  been  held  to  be  imrnateriaLs 
So  a  misstatement  of  the  situation  of  the  premises,  ui  debt  for 
rent.^    So  disbursements  by  the  plaintiff  on  journeys  made  by 
him  upon  the  defendant's  business,  have  been  held  to  be  reco- 
verable under  particulars  ^for  cash  advanced."*    So  whers 
the  particulars  were  for  '<  chalk,"  and  the  evidence  was  of 
^f  caulk/'J    So  where  the  particulars  were  "  for  composing  anc 
printing  a  newqxiper,"  and  the  proof  was,  that  the  plaintif 
had  ^  let  out  men,  presses,  and  type  for  the  printing  of  a  news- 
paper," it  was  hela  sufficient,  no  objection  having  been  takei 
to  the  variance  at  the  trial>    So  where  the  particulars  described 
the  plaintiff  as  <^  brewers,"  and  it  appeared  that  they  were 
<<  spirit  dealers,"  it  was  held' to  be  an  immaterial  variance.' 
Though  the  particulars  are  merely  for  ^  a  promissory  note,'* 
the  plaintiff  may  recover  interest .■ 

But  where  the  particulars  stated  that  the  action  was  «  for  tfat 
amount  of  stakes  deposited  in  th^  hands  of  the  defendant  by 
plaintiff  and  if.,  and  won  by  the  plaintiff  of  if.";  it  was  held. 


•A    Tldd*s  N.  Pnc.  304. 


^  ..  -_  .  „  ^    Staimard  9.  Ullithonie,  3 

B.  N.  C.326.    (32  Enjf.  C.  L.) 

•  Cooper  •.  Amoa,  3  C.  &  P.  367.    (13  Enjr.  C.  L*  134.)    Day  •.  Dsyies,  5  C.  & 
P.  840.     (34  Engr.  C.  L.  350.)  ^  »  /J 

'  Day  V*  Bower,  1  Camp.  69,  n.  «  Milwood  •.  Walter,  3  Taunt  234. 

k  Dayiea  «•  Edwards,  3  M.  a&  S.  380. 

»  Harrison  v.  Wood,  8  Bing.  371.    (31  Eng.  C.  L,  333.)    See  Fisher  v.  Wain- 
wrigfat,  1  M.  &  Weis.  480.  ' 

J  Spencer  v.  Bates,  1  Gale,  108. 

k  Bagster  e.  Robinson,  9  Bing  77.     (33  Enff.  C.  L.  270.) 
»  Lambirth  r.  Roff,  8  Bing.  411.    (31  JBng.  C.  L.  336.) 
"  Blake  v*  Lawienca,  4  &p.  147. 
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that  the  plaintiff  could  not  recover  the  amount  of  his  own  stake, 
on  proot  that  he  had  re-demanded  it  of  the  defendant  before 
the  event;  for  the  particular  was  calculated  to  mislead,  it  might 
have  induced  the  defendant  to  bring  witnesses  to  show  that 
the  plaintiff  had  lost  the  wager.*  So  where  the  particulars 
specified  the  demand  to  be  for  a  promissory  note  which,  for 
want  of  a  stamp,  could  not  be  received  in  evidence,  it  was  held, 
that  the  plaintiff  was  precluded  from  giving  evidence  of  the 
consideration  for  the  note.^  So  where  the  particulars  stated 
the  demand  to  be,  for  goods  sold  to  the  defendant,  it  was  held 
that  the  plaintiff  could  not  give  evidence  of  goods  sold  and  de- 
livered by  the  defendant  as  agent  for  the  plaintiff.^  So  a  par* 
ticular  for  ^a  beast  sold  and  delivered,  13/.  10^.,'^  is  not  sup- 
ported by  evidence  tbait  the  defendant  admitted  to  a  third 
person  that  he  owed  the  plaintiff  13L  lOs,^ 

If  a  bill  of  particulars  specifies  the  transaction  upon  which 
the  plaintiff's  claim  arises,  it  need  not  specify  the  technical  de- 
scription of  the  right  which  results  to  die  plaintiff  out  of  that 
transaction.  Therefore,  in  an  action  by  a  carrier,  who  had 
misdelivered  goods  to  the  defendant,  the  amount  of  which  he 
vas  obliged  to  pay  to  the  real  owner;  it  was  held  that  he  might 
recover  on  a  count  for  money  had ;  though  his  particular  was 
for  « 17  firkins  of  butter,  55L  6*."« 

If  a  plaintiff  deliver  one  particular  under  an  order,  and  after- 
wards a  second  without  an  order,  he  cannot  gire  evidence  of 
any  demand  in  the  second,  which  was  not  included  in  the  first.' 
But  he  may  recover  a  demand  in  his  particular,  although  he 
may  have  omitted  to  include  such  demand  in  a  bill  previously 
sent  to  the  defendant* 

Where  a  judge's  order  directed  a  defsndant  to  give  parti- 
culars of  his  set  off  with  daiesy  and  the  only  dates  in  the  parti- 
culars delivered  in  obedience  to  the  order,  were  ^  from  January 
1S28,  to  January  1834,"  Tindal,  C.  J.,  held,  that  it  was  not  a 
sufficient  compliance  with  the  order,  and  would  not  permit  the 
defendant  to  give  evidence  of  his  set  off.^ 

It  is  a  general  rule,  that  the  plaintiff  is  bound  by  the  parti-  The  plain- 
culars  of  his  demand ;  but,  although  he  is  precluded  from  giving  ^^  ^^ 
evidence  of  any  demand  not  contained  in  his  particulars,  yet  he  hu^p^J^ 
may  take  advantage  of  any  evidence  produced  by  the  defend-  culais, 
ant  to  increase  his  demand;  as  where  the  plaintiff,  in  an  actbn 
against  his  partner,  confined  his  particular  to  a  separate  account, 
and  the  defendant  gave  in  evidence  a  general  account,  from 
which  it  anpeared  that  more  was  due  to  the  plaintiff  than  he 
claimed  by  his  particular;  held,  that  the  plaintiif  was  entitled  to 
recover  the  sum  which  by  the  defendant's  evidence  appeared  to 

>  Darenpcnt «.  Baris,  1  Meet.  &  Wels.  670.    2  Gale,  119. 

^  Wade  0.  Beaaley,  4  Esp.  7.  «  Holland  v.  Hopkins,  9  B.  &  P.  943. 

*  Breckon  «.  Smith,  1  Ad.  &  Ell.  488.     (98  Eng.  0.  L.  135.) 

•  Brown  e.  Hodgson,  4  Taunt  169.  '  Brown  «.  Watu,  1  Taunt.  363. 

«  Short  V.  Edwards,  1  Esp.  374.  »  Swain  v,  Robert  1  M.  &  Rob.  459. 
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be  dne  to  him.*    Where  die  particabgr  eontained  items,  as  dae 

from  the  defendant  and  his  partner,  who  was  not  saed,  and  the 

defendant  pleaded  the  non-joinder  in  abatement;  it  was  held, 

that  the  plea  was  sustained  by  the  partieulais,  by  which  the 

plaintiff  was  boond,  though  it  appeared  at  the  trial  that  pait  ot 

the  demand  was  due  from  the  defendant  aloiie> 

The  plain-     The  plaintiff  should  state  in  his  particulars  the  precise  sma 

^iff    i?*^^  which  he  seeks  to  recover;  if  diere  has  been  an  account  be- 

proetM  ^    tween  the  parties,  he  should  state  die  balance,  and  not  the 

sam  due.   amount  on  the  debtor  side  only.*    But  he  need  not  specify  die 

sums  receired  by  him  on  account,  it  is  sufficiait  if  he  states  the 

balance.'    But  though  the  rule  reqimes  a  statement  of  the 

^balance,  it  seems  that  the  court  cannot  compel  the  plaintiff'  to 

give  credit  for  sums  received,  so  as  to  enable  the  defendant  to 

pay  the  balance  into  court* 

Otuere^        Where  the  plaintiff,  in  his  bill  of  particulars,  gives  credit  for 

Whethe/a  sums  received  on  account,  a  difiference  of  opinion  pievails, 

^^i!^  whether  it  should  be  considered  as  evidence  or  payment  only, 
admitted  ««>«iii  ■  •  *'■        j» 

by  the  par-  ^'  whether  It  Miould  have  the  same  opentnon  as  a  pka  of  pay* 
ticalara  ment  not  traversed,  or  in  other  wordb,  whether  the  defendant 
can  be  can  avail  himself  of  the  admission  in  the  particulars,  in  bar  of 
Siy^  h^  Ae  action,  without  pleading  payment  of  the  sum  admitted.  In 
inWof  ^^^s  ^'  Stevens,' Parke  B., ei^re^ed a  strong  opinion,  that 
the  action,  there  was  no  necessity  to  plead  payment  of  a  sum  which  was 
without  admitted  by  the  particulars.  But  where,  in  an  action  of  debt, 
pleadlnsr  |||^  plaintiff's  particulars  were  as  follows:  ^  For  a  cart  5£, 
^^^  deduct  paid  by  A  I/.  13^.,  balance  St.  7^.,''  and  the  defendant 

pleaded,  ^  except  as  to  3/.  7«.,  nunquam  indebitatus,  and  a 
payment  of  3/.  7a  into  court;"  at  the  trial  he  proposed  to  prove 
the  payment  of  1/.  1 3#. ;  but  Tindal^  C.  J.,  refused  to  receive  the 
evidence,  as  there  was  no  plea  of  payment,  and  the  plaintiff 
had  a  verdict  with  nominal  damages;  on  a  motion  for  a  new 
trial,  on  die  ground  that  the  admission  in  the  particular  preclu- 
ded the  necessity  of  pleading  it,  the  dictum  of  Parke,  B.,  as 
above  was  cited.  ^<  Coates  v.  Stevens,"  said  Tindal,  C.  J., 
^  was  an  action  of  assumpsit,  which  was  very  differents  Here 
you  say  you  were  never  indebted  to  the  plaintiff  Strong  as 
the  admission  in  the  particulars  is,  it  is  no  more  than  evidence 
of  payment;  but  it  cannot  be  set  up  in  bar  of  the  action." 
^The  plea  of  nunquam  indebitatuSy^*  said  Bosanqnet,  J., 

»  Hunt  V.  WatkiB,  1  Camp.  68.  ^  Colson  v.  Selby,  1  Esp.  151. 

*  Adlingrton  v.  Appleton,  3  Camp.  410.  R.  T.  T.  1  W.  IV,  onU.  ^•The  case  of 
Adlington  o.  Appleton,  has  been  miaanderatood,  it  ia  aoppoaed  to  be  a  deoiaion  that 
the  plaiatiff  muat  give  the  itema  in  reduction  of  hia  demand,  that  ia  not  ao,  he  maet 
state  the  balance^  but  he  need  not  show  how  the  balance  ia  made  up."  Per  Patteson, 
J.,  1  H.  &  W.  528,  iffra. 

<  Smith  «.  Eldridge,  6  N.  &  M.  408.  1H.&W.637.  But  aee  MitcheU  «•  Wright, 
I  Esp.  380. 

•  Penpraaae  «.  Creaae,  1  M.  &  Weia.  S6.    Randall «.  Ikey,  4  DowL  682. 
'  2  C.  M.  &  R.  118.    $«  C.  but  not  S.  P.  1  Galo,  75. 
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^  was  framad  in  oider  that  pa3naQent  m%ht  be  pleaded.    Hera 
the  debt  was  once  due."* 

The  question  was  subsequently  raised  in  an  action  of  as- 
sumpsit for  use  and  occupation,  for  105/.,  in  which  the  particu* 
lars  of  demand  were  as  follow:  ^  the  plaintiffseeks  to  recover  in 
this  action  the  sum  of  H^L  109.,  being  the  balance  of  one  year'a 
rent,  due  from  the  deii^dant/'  &c.:  ^ea,  as  to  all  but  5d/.  10»., 
^parcel  of  the  moneys  in  the  declaration  mentioned,  non  as-^. 
9umpsity  on  whidb  the  plaintiff  took  issue;  as  to  S^L  IQs.  resi- 
due, payment,  as  to  which  the  plaintiff  entered  a  fwUt  prwe^ 
qui.  At  the  trial,  the  defendant  proved  payment  of  all  the 
arrears  of  rent,  but  it  was  objected  for  the  plaintiff,  on  the 
authority  of  the  preceding  case,  that  he  was  nevertheless  enti* 
tied  to  a  verdict  for  nominal  damages  on  the  record  as  it  stood. 
And  of  this  opinion  was  the  court  above,  on  the  ground  that 
the  plea  of  payment  must  be  uoderstood  as  referring  to  the  sum 
admitted  in  the  particulars.  ^  We  do  not  feel  it  necessary,'' 
said  Parke,  B.,  in  delivering  the  judgment  of  the  court,  ^  to 
decide  whether  the  defendant  was  bound  to  plead  payment,  in 
order  to  avail  himself  of  the  sum  admitted  in  the  particulars, 
as  decided  in  Ernest  v.  Brown;  for  we  think,  that  without  re* 
lying  on  that  case,  we  must  construe  ttae  plea  as  intended  to 
apply  to  the  paymait  admitted.  To  avoid  similar  questions 
in  future,  the  obvious  course  which  ought  to  be  pursued  in 
like  cases,  is  for  the  plaintiff  to  aver  the  part  payment  in  the 
declaration,  or  to  insert  in  the  declaration  the  real  amount 
which  the  plaintiff  seeks  to  recover."^  After  this  came  an- 
other action  of  assumpsit,  in  which  the  particulars  contained  a 
claim  for  wages,  at  15«4  a  week,  amounting  to  148/.,  and  gara 
credit  for  70/.;  plea,  non  assumpsit  At  the  trial,  the  defence 
was,  that  the,  contract  was  for  7^.  a  week  only,  and  that  at  that 
rate  the  defendant  had  paid  the  full  amount;  to  prove  the  pay- 
ment he  put  in  the  particulars,  which  admitted  payment  to  the 
amount  of  70/.;  the  jury  found  a  verdict  for  the  defendant. 
On  a  motion  for  a  new  trial,  on  the  ground  that,  as  there  was 
no  plea  of  payment,  the  particulars  d^uld  not  have  been  re- 
ceived in  evidence;,  or  at  all  events,  that  they  should  go  in 
reduction  of  damages  only;  the  court  held,  that  as  the  latter 
point  was  not  taken  at  the  trial  they  could  not  entertain  it,  and 
as  to  the  former,  that  the  evidence  had  been  properly  admitted. 
Parke,  B.,  said,  that  if  the  latter  point  had  been  taken  at  the 
trial,  they  would  have  to  consider  whether  a  payment  admitted 
by  the  particulars  must  be  pleaded.  He  diould  have  enter- 
*tained  little  doubt  on  that  subject  were  it  not  for  the  case  of 
Ernest  v.  Brown;  he  had  a  difficulty  in  understanding  the  dis- 
tinction taken  in  that  case,  between  debt  and  assumpsit,  and 


•  Ernost  v.  Brown,  3  BW.  N.  C.  674,    (38  Enir.  C.  L.)    3  HodM,  79, 
0  Nieholl  IT.  Williams,  S  Mees.  &  Wels,  760. 
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he  was  not  yet  satisfied  that  the  opinion  which  he  expressed 
in  Coates  v.  Stevens  was  wrong.* 

The  preceding  cases,  thou^  apparently  conflicting,  may 
(with  the  exception  of  the  dictum  of  Parke,  B.,)  be  easily  re- 
conciled, if  Tiewed  in  connection  with  other  decisions.  If  an 
admission  in  the  particulars  be  considered  only  as  evidence  of 
payment,  as  laid  down  by  Tindal,  C.  J.,  in  Ernest  v.  Brown, 
It  follows  from  the  case  of  Belbin  v.  Butt,**  that,  without  a  plea 
of  payment,  the  defendant  cannot  avail  himself  of  it,  in  an  ac- 
tion of  debt;  whereas  Shirley  «.  Jacobs*  is  an  authority  to  show 
that  in  assumpsit  the  admission  may  be  received  in  evidence 
in  reduction  of  damages,  without  a  plea  of  payment;  so  that 
these  cases  have  established  the  distinction  taken  by  the  court 
in  Ernest  v.  Brown,  between  debt  and  assumpsit.  It  is  ob- 
servable, that  before  the  new  rules,  it  had  been  held,  that  if  the 
defendant  availed  himself  of  an  admission  in  the  narticulars  in 
order  to  show  payment,  it  should  be  considered  as  Ms  evi- 
dence, so  as  to  entitle  the  plaintiff 's  counsel  to  a  reply .^  And 
the  new  rules  do  not  appear  to  have  made  any  alteration  in 
that  respect;  for  though  they  require  the  particulars  of  demand 
to  be  annexed  to  the  declaration,  still,  as  we  have  seen,*  the 
rule  is  not  imperative  on  the  plaintiff,  and  even  if  he  does  ap- 
pend the  particulars  to  the  record,  they  are  not  to  be  considered 
as  incorporated  with  the  declaration/ 

An  objection  to  a  bill  of  particulars  on  the  ground  of  va- 
riance,* or  of  its  inadmissibility  in  evidence,'*  should  be  taken 
at  the  trial.  Payment  of  money  into  court  does  not  operate 
*as  an  admission  of  the  particulars  of  demand,*  nor  of  a  liabi- 
lity on  all  the  contracts  stated  in  the  particulars^i 


>  Kenyon  «.  Wakes,  3  Mees.  &  Wels.  764.  See  Booth  v.  Howard,  5  Dowl.  439, 
ante^  175. 

^  8  Mees.  &  Wels.  4S2.     1  Mar.  &  Har.  70,  anie,  716. 

<  9  Biog.  N.  C.  88.    (29  Eaff.  C.  L.  366.)    1  Hodges,  914,  anU,  198. 

'  Rymer  o.  Cook,  M.  &  M.  86,  (99  Eng.  C.  L.  957,}  i^i^  1307. 

•  Ante^ n.  rf. 

'  Booth  V.  HowaM,  1  W.  W.  &  Day.  54.  5  Dowl.  438,  atUe,  175.  Patteson,  J., 
laid  down  in  this  case,  tiint  th«  partienlars  of  demand  were  for  the  benefit  and  infor* 
mation  of  the  defendant,  and  that  he  need  take  no  notice  of  them,  as  he  was  not  bouBMl 
to  look  ont  of  the  record. 

f  Bell  «.  Puller,  9  Taunt.  985.  ^  Kenyon  e.  Wakes,  m/ira. 

i  Blackbome  t.  Soholes,  9  Camp.  341.         ^  Booth  v,  Howard,  «iipra,  an(e,  174. 


CHAP.  XOL]      nUGTIOB  IV  TBXALS  AT  NISI  YBI08*  *i30^ 


•CHAPTER  XIX. 
PRACTICE  IN  TRIALS  AT  NISI  PRIUS. 

PAQI 

I.  Hearing  counsel. 

II.  Amending  the  record. 1309 

ni.  Judge's  certificate  respecting  costs 131  (^ 

IV.  Speedy  execution #  1381 


SECTION  I. 

HBABINO  COTTlfSXL. 

Though  points  of  practice  do  not  strictly  fall  within  the  de* 
sign  of  this  work,  yet  it  is  thought  expedient  to  notice,  in  this 
place,  some  of  the  incidents  of  trials  at  nisi  prius,  and  first  of 
hearing  counsel. 

When  the  jury  are  sworn,  the  junior  counsel  for  the  plaintiff 
opens  the  pleadings,*  after  which,  if  the  proof  of  the  issue  rest 
upon  the  plaintiff,  his  senior  or  leading  counsel  states  his  case 
to  the  jury,  and  after  haying  examined  witnesses  in  support  of 
it,  counsel  for  the  defendant  are  heard,  and  if  they  call  any  wit- 
nesses, the  plaintiff's  counsel  are  entitled  to  the  general  reply.* 
Where  there  are  several  issues,  some  of  which  are  incumbent 
on  the  plaintiff  and  others  on  the  defendant,  it  is  usual  for  the 
plaintiff  to  begin  and  prove  those  which  are  essential  to  his 
case,  and  the  defendant  then  does  the  same;  and  afterwards 
the  plaintiff  is  entitled  to  go  into  evidence  to  controvert  the  de* 
fendant's  affirmative  proofs;  the  defendant's  counsel  is  then 
entitled  to  a  reply  upon  such  evidence  in  support  of  his  own 
affirmative,  and  the  plaintiff's  counsel  to  a  general  reply> 

*By  a  general  resolution  of  all  the  judges,  the  plaintiff  is  en-    *I303 
titled  to  begin  in  cases  of  slander,  libel,  and  other  actions  for  When  tiie 
personal  injuries,  where  the  plaintiff  seeks  to  recover  actual  plaintiff^s 
damages  of  an  unascertained  amount,  although  the  affirmative  ^^^^^  |^ 
of  the  issue  may,  in  point  of  form,  be  with  the  defendant.*  begin. 
Therefore,  where  in  an  action  for  false  imprisonment  there  was 
a  plea  of  justi^cation  and  no  general  issue,  and  a  replication  dt 
injuridj  it  was  held,  that  the  plaintiff  was  entitled  to  begin.' 
So  where  to  an  action  for  a  breach  of  promise  of  marriage  the 


•Tidd,N.  P.601. 

^  Id.  603.    Jackson  «.  Hesketh,  2  Stark.  521.    (3  Eng.  C.  L.  456.)    1  Stark.  Ev. 
382. 
•  barter  «•  Jonee,  6  C.  &  P.  64.    (25  Eng.  C.  L.  283.)    1  M.  &  Rob.  281. 
«  Atkinson  v.  Wane,  6  C.  &  P.  687.    (25  Eng.  C.  L.  599.) 
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only  ptBa  was  that  the  defendant  had,  after  the  promise,  oon- 

dulled  herself  in  a  lewd  and  nndiaste  manner,  &c.;  it  was  held 

that  the  plaintiff  had  a  right  to  begin.* 

WIm  ihm     Bnt  if  the  plaintiff  does  not  go  for  nnliqnidated  damages,  the 

Pj^^'    case  does  not  fall  within  the  above  role,  and  the  partjr  on  wluMn 

^^'^j^^  the  aflkmatire  iflstie  Uei  has  a  right  t^  Tbenafore,  wh^e 

Qq,^4aiea  in  an  action  of  debt  for  a  penalty  of  SOL  for  carrying  the  plain- 

4)aaMgM«  tiff  to  a  prison  nnder  mesne  process,  within  t  wenty-fonr  honrs, 

^hmfntf  the  defendant  jieaded  that  it  was  by  the  plaintiff's  own 

^heTfll"  consent;  replication,  that  the  plaintiff  did  not  consent;  held, 

atif«  iMoe  ^^^  ^^  these  proceedings  the  defendant  afaould  begin,  as  the 

lies  hM  a  plaintiff  did  not  go  for  iinliquidated  damages.^    And  where  in 

rigfai  to     corenant  to  recover  damages  for  the  non-performance  of  an 

^^IP*^       agreement  under  seal,  the  defendant  pleaded  only  that  the 

deed  was  obtained  by  frand  and  covin;  it  was  held,  that  the 

affirmative  of  the  issue  being  upon  him,  his  counsel  had  a  right 

to  begin,  '^  because,"  said  Tindal,  C.  J.,  <<the  damages  were 

not  a  matter  of  calculation."* 

In  considering,  however,  whidi  party  ought  to  begin,  it  is 
not  so  much  the  form  of  the  issue  wbich  is  to  be  considered  as 
the  substance  and  effect  of  it;  and  the  judge  will  consider  what 
b  the  substantial  fact  to  be  made  out,  and  on  whom  it  lies  to 
make  it  out  Therefore,  in  an  action  of  covenant  for  not  re- 
*1304  pairing,  ftc,  *if  the  defendant  plead  affirmative  pleas  he  is  in 
general  entitled  to  begin,' 

Where  any  affirmative  proof  is  on  the  plaintiff,  to  show  what 
damages  he  is  entitled  to,  he  has  a  right  to  begin.*  The  plain- 
tiff has  a  right  to  begin,  although  by  a  rule  of  court  the  de- 
fendant is  under  an  obligation  to  admit  the  plaintiff's  caae.^ 

Where  in  assumpsit,  the  declaration  stated  that  the  defendant 
agreed  to  build  houses  according  to  a  specification;  breach, 
that  he  did  not  build  according  to  the  specification;  plea^  that 
the  defendant  did  build  according  to  the  specification;  held, 
that  on  this  issae  the  plaintiff  must  begin,  and  prove  that  the 
defendant  had  not  built  according  to  the  specification.' 

So,  where  in  assumpsit  for  work  and  labor,  the  defendant 
pleaded  that  the  promise  was  made  to  the  plaintiff  and  «/.  &, 
and  not  to  the  plaintiff  alone;  replication, that  the  promise  was 
made  to  the  plaintiff  alone,  and  not  to  him  and  J,  &;  held,  that 
on  this  issue  the  plaintiff  ought  to  begin.^ 


«  HarrisoD  v.  Goald,  7  C.  &  P.  680.    (32  Eog.  C.  L«) 

"  Silk  V.  Humphrey,  7  C.  &  P.  14.    (32  Eng.  C.  L.)    And  Bee  Bonell  v.  Nich«l- 
•on,  1  M.  &  Rob.  304. 

*  Reeve  v.  Underbill,  6  C.  &  P.  773.    (85  Eng.  C.  L.  644.) 

*  Lewis  9.  Wells,  7  C.  &  P.  921.    (32  Eng.  G.  L.)    Sowaid  v.  Leggatt,  id.  613. 

*  Per  Lord  Denman,  C.  J.,  in  Abeolom  «.  Beaamont,  1  M.  &  Rob.  441,  n. 


'  Thwaites  v.  Ssunsbnry,  6  C.  6c  P._69.  J24  Enff.  C.  L.  216.)    And  see  Tnber- 
c  Smith  V.  Daviee,  7  G.  &  P.  307.    (32  Eng.  G.  l!) 


Tille  V.  Patrick,  4  G.  &  P.  557.    (19  Eng.  G.  L.  59< 


k  Daties  v.  Evans,  6  G.  &  P.  619.    (95  Ens.  G.  L.  564.)    On  a  plea  in  abatement 
for  non-Joinder  of  a  co-defendant,  the  counsel  tor  the  plaintuTis  to  begin,  sinoe  it  was 
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Bat  when  the  general  issue  or  common  plea  in  denial  is  not  Whes  iV 
pleaded,  but  issue  is  joined  on  a  collateral  fact,  the  proof  of  •J«i«Jo™- 
which  rests  on  the  defendant,  his  counsel  is  entitled  to  begin.*  collateral 
Therefore^  where  in  an  action  on  a  bill  of  exchange  by  the  in-  f^t,  the 
dorsee  against  the  acceptor,  the  defendant  pleaded  that  it  wa£(  proof  of 
an  accommodation  bill,  and  that  a  blank  acceptance  had  been  which 
filled  up,  and  applied  in  discharge  of  this  and  other  bills;  the  |?*^  ^^ 
plaintiff  replied,  that  the  defendant  broke  his  pronuse  without  ^^^  ^^^ 
such  cause  as  in  that  plea  alleged;  held,  that  on  these  pleadings  has  atight 
the  defendant  was  entitled  to  begin>    So,  where  a  defendant  to  begin. 
in  assumpsit  pleaded  as  to  20/.  payment,  and  as  to  the  residue, 
a  set-off;  held,  that  on  these  pleadings  he  must  begin.*^    So, 
*  where  in  an  action  on  a  check,  the  defendant  pleaded  thai    *i305 
there  was  no  consideration  for  the  check;  and  the  plaintiff  re* 
plied,  that  there  was  consideration;  held,  that  on  this  issue  the 
defendant  must  begin.' 

So  where,  in  assumpsit  on  a  bill  of  exchange  by  the  indorsee 
against  the  acceptor,  the  only  plea  was  that  the  bill  had  been 
altered  after  acceptance;  held,  that  the  defendant  had  a  right 
to  begin.^  So  where  in  assumpsit  for  an  unworkmanUke 
execution  of  a  contract,  the  defendant  pleaded  that  the  work 
was  properly  done;  held,  that  he  was  entitled  to  begin.^ 

Where  a  mandamus  to  a  rector  to  restore  a  parish  clerk,  the 
rector  returned  that  the  clerk  was  guilty  of  acts  of  intoxication 
and  therefore  he  dismissed  him;  the  clerk  brought  an  action 
for  a  false  return,  and  in  his  declaration  recited  the  return,  and 
negatived  the  allegations  contained  in  it;  the  rector  by  his 
plea  repeated  the  charges  contained  in  the  return;  held,  that 
on  these  pleadings,  the  defendant  had  the  right  to  begin.B 

Where  a  defendant  in  replevin  pleads  property  in  a  third  Repleyin. 
person,  and  issue  is  taken  thereon,  he  is  entitled  to  begin.^  But 
where  the  defendant  avowed  for  rent,  and  the  plaintiff  pleaded 
in  bar  an  agreement  to  set  off  another  sum  against  the  rent,  and 
issue  was  taken  on  that  plea;  it  was  held,  that  the  plaintiff  was 
entitled  to  begin.'  In  replevin,  any  issue  in  which  the  affirma* 
tive  is  on  the  plaintiff,  gives  him  a  right  to  begiuwi 

Where  in  assumpsit  on  a  bill  of  exchange,  with  a  eount  on 
an  account  stated,  the  defendant  pleaded  payment  on  the  bill 
and  non  assumpsit  to  the  account  stated;  the  plaintiff  having 

incambent  upon  him  to  prove  his  damages.    Roby  «.  Howard,  3  Stark.  555.    (3  Eng* 
C.  L.  472.) 

•  Tidd,  N.  P.  609. 

»  Faith  «.  M'liityre,  7  C.  &  P.  44.    (33  Eng.  G.  L.) 

•  Coxhead  v.  Haish,  7  C.  &  P.  63.    (33  Eng.  C.  L.) 

4  Mills  V.  Oddy,  6  C.  &  P.  738.    (35  Eng.  G.  L.  680.) 

•  Barker  v.  Malcolm,  7  G.  &  P.  101.    (32  Eng.  G.  L.) 
'  Amos  V.  Hughes,  1  M.  &  Rob.  464. 

f  Bowles  V.  Neale,  7  G.  &  P.  362.    (33  Eng.  G,  L.) 
k  Golstone  v.  Hiscolbs,  I  M.  &  Rob.  301. 

f  Gurtis  V.  Wheeler,  4  G.  &  P.  196.    (19  Eng.  G.  lu  340.)    And  see  Williamsv. 
Thomas,  Id.  334.    (19  Eng.  G.  L.  361.) 
i  James  s.  Saltert  1  M.  &  Rob.  501* 


ISOS  VBACTiCB  nr  tbials  at  vih  nuvs.    [chap. 

offeied  no  eyidenoe  on  the  aoooant  stated,  the  defendant  was 
allowed  to  begin.*  So  where  to  an  action  of  tiespass  for  break- 
ing and  entering  the  plaintiff's  close,  the  defendant  pleaded 
*1306  *not  guilty  as  to  force,  and  justified  as  to  the  residue  under 
a  publio  right  of  way;  held,  that  there  being  in  fact  but  one 
issue,  the  affirmative  of  which  lay  on  the  defendaut,  his  counsel 
was  entitled  to  begin> 

When  the     In  general,  when  the  general  issue  is  not  pleaded  and  the 

defendant  affirmative  issue  is  on  the  defendant,  he  is  entitled  to  begin. 

to  W  "^^  where,  in  trespass  for  entering  the  plaintiff's  dwelling-house 
.  '°*  and  taking  his  goods,  the  defendant  justified  entering  under 
proceedings  in  a  commission  of  bankruptcy,  and  the  replication 
took  issue  on  the  act  of  bankruptcy;  it  was  held,  that  as  the 
defendant  did  not  plead  the  general  issue,  he  was  entitled  to 
begin.*  So  where  the  only  plea  was  liberum  ienemenlvmA 
So  where,  in  trespass,  the  defendant,  a  constable,  justified  with- 
out pleading  the  general  issue;  it  was  held,  that  his  counsel, 
having  admitted  a  demand  of  a  copy  and  a  perusal  of  the 
warrant,  pursuant  to  24  Geo.  II,  c  44,  he  was  entitled  to 
begin.* 

Ejeetmeot  In  ejectment,  if  the  defendant  admits  a  primA  facie  title  in 
the  plaintiff,  he  has  a  right  to  begin.  Where  in  ejectment  by 
lessors,  claiming  under  several  descents  from  a  particular  an- 
cestor, the  defendant  admitted  all  the  descents  except  the  first, 
and  claimed  under  a  will  of  this  ancestor;  held,  that  the  de- 
fendant'was  entitled  to  begin.'  But  the  defendant's  counsel 
has  no  right  to  the  general  reply,  unless  he  admits  the  whole 
primd  facie  case  of  the  lessor  ojf  the  plaintiff;  therefore,  where 
the  counsel  for  the  defendant  only  admitted  the  pedigree  of  the 
lessor  of  the  plaintiff,  and  his  counsel  proved  the  seisin  of  the 
ancestor,  by  receipt  of  rent,  which  case  was  answered  by  set- 
ting up  a  will,  the  validity  of  which  was  disputed  by  evidence 
on  the  part  of  the  lessor  of  the  plaintiff;  it  was  held,  that  the 
defendant's  counsel  was  not  entitled  to  the  general  reply.c 
Where  in  ejectment  a  defendant  admitted  the  validity  of  a  wiU 
*1307  under  *  which  the  plaintiff  claimed,  but  entitled  himself  under 
'  a  codicil;  held,  that  he  had  a  right  to  begin.^ 

If  in  ejectment  by  the  heir  at  law  against  the  devisee,  the 
defendant  will  admit  the  lessor  of  the  plaintiff  to  be  heir,  he  has 
a  right  to  begin.'    But  where  each  party  claimed  as  heir  at 


.     '  Smart  e.  Rayner,  6  C.  &  P.  731.    ^^  En^.  C.  L.  616.) 

^  Jackson  v.  Heaketh,  3  Stark.  618.  (3  Eng.  C.  L.  456.)  Hedges  e.  Holder,  3 
Camp.  366. 

«  Cotton  «.  James,  M.  &  M.  273.    3  C.  &  P.  505.    (14  Engr.  C.  L.  415.) 

<  Pearson  v.  Coles,  1  M.  &  Rob.  306. 

*  Burrell  v.  Nicholson,  6  C.  &  P.  303.     (35  Eng.  C.  L.  356.)     1  M.  &  Rob.  304. 

'  Doe  d.  Wollaston  o.  Barnes,  1  M.  &  Rob.  386. 

s  Doe  d.  Pile  v.  W  ilson,  6  C.  &  P.  301.  (35  Eng.  C.  L.  408.)  1  M.  &  Rob.  333. 
Doe  d.  Tucker  v.  Tucker,  M.  &  M.  536.    (32  Eng.  C.  L.  377.) 

k  Doe  d.  Corbett  (Bart)  v.  Corbett,  3  Camp.  368. 

i  Jackson  v.  Heaketh,  3  Stark.  519.    (3  Eng.  C.  L.  456.) 
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laWy  and  the  real  question  was  as  to  the  legitimacy  of  the  de- 
fendant)  who  proposed  to  admit  that  unless  he  were  legitimate 
the  lessor  of  the  plaintiff  was  heir  at  law;  held,  that  this  ad- 
mission did  not  entitle  him  to  begin.* 

In  assumpsit  for  goods  sold  and  deKvered^on  a  plea  of  cover-  Where  the 
tore,  if  the  plaintiff  elect  to  begin,  he  must  go  into  his  whole  pontiff 
case;  but  if  the  defendant  admit  that  debt  she  is  entitled  to  ^^^|£? 
b^in.>*    It  was  formerly  held,  that  if  the  defence  was  dis-  ^ii^je 
clewed  by  the  pleadings  or  by  notice,  the  plaintiff's  counsel  was  e«ee  in  the 
bound  to  go  into  the  whole  of  his  case  m  the  first  instance;*  fi»t  in- 
but  it  is  now  established  by  a  variety  of  cases,  that,  under  such  *^*^^^ 
ciicnmstances,  the  plaintiff  need  only  in  the  first  instance  make 
out  a  primd  facie  case,  and  that  he  may  afterwards  give  evi- 
dence in  reply  to  the  defendant's  case;  but  he  cannot  give  part 
of  such  evidence  in  the  first  instance,  and  reserve  die  remain- 
der for  the  reply.** 

In  general,  the  party  who  begins  has  the  right  to  reply;  but  Right  to 
if  no  evidence  be  adduced  on  behalf  of  the  defendant,  the  plain-  "^l* 
tiff's  counsel  has  no  right  to  a  reply;  if,  however,  the  defend-  n 
Bnt's  counsel  opens  facts  to  the  jurv  which  he  calls  no  witnesses 
to  prove,  it  is  in  the  discretion  of  the  judge  to  permit  the  plain- 
tiff's  counsel  to  reply.*    It  haa  been  held,  that  where  the  de- 
fendant proved  payment  to  the  plaintiff  by  showing  the  parti- 
culaors  of  demand,  delivered  under  a  judge's  order,  in  whidi  the 
plaintiff  had  credited  the  defendant,  it  entitled  the  plaintiff's 
counsel  to  a  reply.^    When  the  defendant's  counsel  takes  a 
legal  objection,  and  calls  evidence  to  support  it,  he  is  entitled  to 
*reply  to  the  plaintiff's  answer  to  the  objection,*  and  if  in  re-    *I308 
plymg  he  cites  a  case,  the  plaintiff's  counsel  will  be  allowed  to 
observe  on  the  case  cited.^ 

When  the  plaintiff's  case  has  closed,  the  defendant's  comisel  Nonsiiit. 
may,  if  he  thmk  there  is  no  evidence  to  go  to  the  jury,  ask  the 
judge  to  nonsuit  the  plaintiff;  but  he  forfeits  his  right  to  ask 
for  a  nonsuit  if  he  has  addressed  the  jury  and  examined 
witnesses.^  But  a  plaintiff  cannot  be  nonsuited  without  his 
consent^ 

•  Doe  d.  Warren  o.  Bray*  M.  &  M.  166.    (99  Eng.  C.  L.  978.) 
^  Laeon  v.  Higgins,  3  Stark.  178.    (14  Bng.  G*  L  176.) 

•  Reee  o.  SmtSi,  9  Stark.  31.    (3  Eng.  C.  L.  930.) 

<  Browne  v.  Murray,  R.  ft  M.  954.  (91  Eng.  G.  L.  4310  WilUamB  v.  Dma,  1 
C*ftM.  464.  Pierpoint  V  Shapland,  1  a  ft  P.  447.  (11  Eng.  G.  L.  446.)  Tidd, 
N.  P.  507. 

•  Owm  «.  Sodot  M.  ft  M.  86.    (99  Bng.  G.  L.  987.) 
'  Rjmer  v.  Gook,  M.  ft  M.  86.    (90  Eng.  G.  L.  957.) 
t  Axden  o.  Tadcer,  M.  ft  Rob.  199. 

k  Fairiie  v.  Denton,  3  G.  ft  P.  103.    (14  Eng.  G.  L.  996.)    Power  «.  Barittm,  7 

G.  ft  P.  356.    (39  Eng.  G.  L.) 
t  Tidd,  N.  P.  508.    Roberts  e.  Grams  7  G.  ft  P.  376.    (39EAg.G.L.) 
I  Dewar  v.  Paiday,  3  Ad.  &  Ell.  166.    (30  Eng.  G.  L.  57.)    I  H.  ft  W.  997.    4 

N.  ft  M.  633.    Where  at  a  trial  leave  "waa  gi^en  to  more  to  enter  a  noosoity  and  the 

trial  proceeded*  and  the  Jory  after  long  coneideratioB  dieamed  neon  their  Teidiet; 

held*  that  the  Judge  ooold  not  in  the  absence  of  the  plaintiff  and  hu  eouisel  diraet  a 
Vol.  IL— 3)i 
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Wherote-  Where  mttxdl  dfftmdtnts  appear  by aqiaiate  attonie3rs  and 
Tml  de-  ha^e  separate  oounaeli  if  they  aw  in  the  aaoie  iotemt,  only 
P—^^l^  one  counsel  can  be  heard  to  address  the  jury^and  die  witneasea 
isle  00^  are  to  be  examii^  by  one  6>un8el  on  the  part  of  all  the  de- 
••I,  feodaota  in  the  same  manner  as  if  the  defence  were  joint.* 

But  the  practice  in  this  respect  is  not  uniform;  for  in  sonae 
inatancea  counsel  fiv  each  party  has  b^en  allowed  to  addreaa 
the  jory.^  In  a  very  recent  case,  however.  Lord  Abinger  said 
that  the  rule  was,  when  two  defendants  relied  upon  the  sanoe 
groundi  only  one  coiviael  could  address  tlie  jury,  tot  there 
could  not  be  a  verdict  for  one  d^ndant  and  against  another.^ 
Tbore  are  some  cases  where  a  party  conducting  his  own 
cuise  was  allowed  the  assistance  of  counsel  in  arguing  a  point 
*ld09  *of  law;^  but  in  a  reoent  caae,  Mr.  Baron  Aldeison  refused  to 
to  hear  counsel  under  such  drcomstanoea.  ^Ify"  said  he, 
**  counsel  be  retained,  he  ought  to  appear  in  his  proper  place; 
and,  though  there  are  many  precedents  ibr  counsel  consent- 
ing to  stand  in  soeh  a  position,  the  practice  is  highly 
tionable*"* 


SECTION  IL 

OasAT  expense  having  been  often  incurred,  and  a  delay  and 

failure  of  justice  having  frequently  taken  place  at  trials  by 

reason  of  vnrfOfiefir  between  writings  produced  in  evidence  and 

the  recital  thereof  upon  the  record,  in  matters  not  material  to 

the  merits  of  the  case,  which  could  not  be  amended  at  the  trial; 

Is  «ase  of  to  remedy  which,  it  was  enacted  by  9  Geo.  IV,  c  15,  ^*  that  it 

a  TariMice  shall  and  may  be  lawful  for  every  court  of  record,  holding  pleas 

'^'^Ser  ^  ^^^  actions,  any  judge  sitting  at  Nisi  Prius,  and  any  court 

lapiiflt  or  ^^  ^y®^  ^^  terminer,  and  general  gaol  delivery  in  England 

nonsuit.  Jtf.  A  motion  for  enteiin;  a  nonsuit  cannot  be  made,  unless  leave  baa  been 
leaenred  for  that  purpose  by  the  joige  trring  tbe  canae.  Rieki^  «•  Bnnnan,  4  Dowl. 
67a.  Tippetta  «.  Heane,  4  Tyr.  779.  When  tbe  plaintiff's  connsel,  aller  the  jodge 
bad  began  to  anm  op,  propoBM  to  be  nonanited;  it  was  heldy  that  he  could  not  move 
t6  set  aaide  the  nonsuit,  uotwithstanding  the  judge  had  ezpreaaed  a  atrong  opinioQ  as 
to  the  effeet  of  the  plainUff^s  evidenoe.  Simpaon  9.  Clnyton,  S  Biog.  N.  C*  467.  (99 
i^ng.  C.  L.  3970 

•  Tild,  N.  P.  609.  Chippendale  e.  Maaon,  4  Camp.  174*  Perring  «.  Tueker,  M. 
U  M.191.  Dm  d..Hogg  v.  Tindale,  IL  I&  M.  314.  3  C.  It  P.  666.  (14  £ag«  C. 
L.46a.) 

b  Ridgway  a.  PhUUpe,  1  C.  IL  &  R.  415.    Kmg  a.  Wiliiamaon,  3  Stark.  168.    (14 
Bag.  C.  L.  176.) 
«  Maaon  e.  Ditchbouine^  1  M.  Ac  Rob.  468^ 

•  Shnttleworth  e.  Niebobon,  1  M.  &  Rob*  964. 

•  MMoatli  a.  Lamott»  1  M.  4(  Rob.  464*    7C»4iP.39i    (3»£b«.C.L.) 


ssaiLJ  AMBSonio  inn  3iMoiik.  .  1809: 

and  Wales,  the  towa  of  Berwidcmpon-Tweed,  and  Irelatid,  if  in  wiitiDg 
such  court  or  judge  shall  see  fit  to  do  so,  to  cause  the  record  ^^^^ 
on  which  any  trial  may  be  pending  before  any  such  judge  or  ^^^^^ 
court,  in  any  civil  action,  or  in  any  indiccment  or  information  TOeord,the 
for  any  misdemeanor,  when  any  variance  shall  appear  be-jad|fsnsy 
tweeD  any  matter  in  writiug  or  in  print,  produced  in  evidence,  o'^^tbe 
and  the  recital  or  setting  forth  thereof  upon  the  record  wheie-^  wT'"^  ^ 
on  the  trial  is  pending,  to  be  forthwith  amended  in  such  par-  ^^^ 
ticular  by  some  officer  of  the  court,  on  payment  of  such  costs, 
if  any^  to  the  other  party,  as  such  judge  or  court  shall  think 
reasonable,  and  thereupon  tiie  trial  shall  proceed  as«if  no  sudi 
variance  had  appeared;  and  in  case  such  trial  sliall  be  had  at 
Nisi  Prius,  the  order  for  the  amendment  shall  be  indorsed  on 
the  postea,  and  returned  together  with,  the  record,  and  there- 
upon the  papers,  rolls,  and  other  records  of  the  court  from 
which  such  record  issued,  shall  be  amended  accordingly.'^ 

""  Under  this  statute  it  has  been  held,  that  wiieie  a  judgment  *1310 
was  stated  on  the  record  as  in  one  court,  and  it  appearod  by 
the  production  of  an  examined  copy  to  hi|ve  been  obtained  in 
another,  the  judge  at  NUi  Priua  might  order  the  record  to  be 
amended.*  So  where  the  date  of  a  bill  of  exchange  was  mis- 
stated on  the  record.**  So  where  a  promissory  note  was  de» 
clared  upon  as  u  bill  of  exchange.*  So  where  there  was  a 
variance  between  a  written  contract  and  the  statement  of  the 
contract  on  the  pleadings.^  So  where  in  an  action  for  not 
obeying  a  subpcena,  the  declaration  stat^  that  the  plaintiff 
caused  to  be  left  with  the  defendant  a  copy  of  the  urii  o/$ub^ 
pmna:  the  court;  held,  that  the  judge  at  msi  Prius  was  war- 
ranted in  ordering  it  to  be  amended  as  follows:  ^  a  copy  of 
so  much  of  the  said  writ  of  subpcsna  a«  rtlattd  M  ihe  said' 
defendant.^** 

But  where  in  replevin  the  avowant  stated  that  the  diMess 
was  for  rent  in  arrear,  and  that  the  plaintiff  held  the  lands  on 
certain  terms,  and  on  the  plaintiff's  lease  being  put  in,  it  ap- 
peared that  he  held  them  on  different  terms;  Parke,  J  ,  refused 
to  amend,  on  the  grounds  that  the  statute  applied  only  to  cases 
where  some  psirticular  instrument  was  professed  to  be  set  out 
or  recited  in  the  pleading.'  And  where  there  was  a  variance 
which  could  not  have  occurred,  if  common  care  had  been  ex- 
ercised in  drawing  the  declaration,  Liord  Tenterden  refused  to 
amend.s  So  where,  in  an  action  for  a  libel,  the  writing  was 
lost,  and  parol  evidence  of  its  contents  was  given;  it' was  held, 
that  the  judge  had  no  power  to  amend  a  variance  which  ap- 

•  Briant «.  Eicke,  M.  &:  M .  359.    (93  Eng.  O.  L.  SSS.) 

0  BentBiDgr  v.  Soott,  4  CM  P.  M.    (19  ling,  C«  L.  3570    Sse  Parks  v.  Edge,  1 
C.  &  M.  4'J9. 

•  Moilliet  0.  Powell,  6.C.  &  P.  233.    (95  Eng.  C.  L.  373.) 

«  Lamey  9.  Bishop,  4  B.  ^  Ad.  479.    (9 1  Eng.  C.  L.  106.}    3  N.  &  M.  SS8. 

•  Masterman  v.  Judaon,  8  Bing.  234.    (21  Eng.  C.  L.  281.} 
'  Ryder  v.  Malbon,  3  C.  &  P.  594.     (14  Eog.  C.  L.  470.) 

1  Jelf  o.  Oriel,  4  C.  &  P.^23.    0^  ^^  e.UUX) 
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peared  belweeo  the  evidence  and  the  libel,  ms  set  loith  on  the 
rword;  the  statute  being  confined  to  such  variances  only  as  ap- 
peared between  any  matter  in  wriiing  or  in  jnini  produced 
in  evidence,  and  the  recital  thereof  in  the  record.* 
*ldl  1        *The  operation  of  the  above  statute  being,  as  we  have  aeen, 
confined  to  variances  between  matter  in  writing  or  print  pio- 
dnced  in  evidence,  and  the  record,  it  was  deemed  expedient  to 
The  jndfB  extend  its  principle,  by  3  4c  4  W.  IV,  c  48,  &  23,  whereby, 
msy  v&s  after  recitii^^  the  inconvenience  which  was  produced  by  the 
mMiflmfnt  P^^®'  ^^  amending  the  record  at  trial  being  so  limited,  it  was 
of  any  v»-  enacted,  ^  that  it  shall  be  lawful  for  any  court  of  record,  hold- 
littwe  Ml  ii^  plea  in  civil  actions,  and  any  judge  sitting  at  Niri  Prius^ 
nsteiialto  if  such  court  or  judge  shall  see  fitso  to  do,  to  cause  the  record, 
^^^^^"^  writ,  or  document,  on  which  any  trial  may  be  pending  before 
at  tbecsse  ^^^  ^^^  court  or  jtidge,  in  any  civil  action,  or  m  any  infoima- 
tion  in  the  nature  of  a  quo  warranto^  or  proceedings  on  a  wmn^ 
damusj  when  any  variance  shall  appear  between  the  proof  and 
the  recital  or  setting  forth,  on  the  record,  writ,  or  document 
on  which  the  trial  is  proceeding,  of  any  e(miraei,cu9iom^pre^ 
Mtripiion^  name^  or  other  maUetj  in  any  pariicuUir  or  par^ 
iieularg  in  tht  judgment  o/such  court  or  Judge  not  material 
to  the  merits  of  the  case,  and  by  which  the  opposite  party  can- 
not have  been  prejudiced  in  the  conduct  of  his  action,  prose- 
cution or  defence,  to  be  forthwith  amended  by  some  officer  of 
the  court  or  otherwise,  both  in  the  part  of  the  pleadings  where 
such  variance  occurs,  and  in  every  other  part  of  the  pdeadings 
which  it  may  become  necessary  to  amend,  on  such  terms  as  to 
paynKBni  of  costs  to  the  other  party,  or  posq^oning  the  trial  to 
be  had  before  the  same  or  another  jury,  or  both  pa]rment  of 
costs  and  postponement,  as  such  court  or  iudge  shall  think 
reasonable;  and  in  case  such  variance  shall  be  in  some  par- 
ticular or  particulars  in  the  judgment  of  such  court  or  judge 
not  material  to  the  merits  of  the  case,  but  such  as  that  the  op- 
posite party  may  have  been  prejudiced  thereby  in  the  conduct 
of  his  action,  prosecution,  or  defence,  then  such  court  or  judge 
shall  have  power  to  cause  the  same  to  be  amended  upon  pay- 
ment of  costs  to  the  other  party,  and  withdrawing  the  record 
or  pos^Kming  the  trial  as  aforesaid,  as  such  court  or  judge  shall 
think  reasonable;  and  after  any  such  amendment  the  truil  shall 
paeceed,  in  case  the  same  shall  be  proceeded  with,  in  the  same 
manner  in  idl  respects,  both  with  reqpect  to  the  liabiiity  of 
witnesses  to  be  indicted  for  perjury,  and  otherwise,  as  if  no 
such  variance  had  appeared;  and  in  case  such  trial  diall  be 
*1312    had  at  Nisi  Prius  *or  by  virtue  of  such  writ  as  aforesaid,  the 
order  for  the  amendment  shall  be  indorsed  on  the  postea  or  the 
writ,  as  the  case  may  be,  and  returned  together  with  the  record 
or  writ,  and  thereupon  such  papers,  rolls,  and  other  records  of 
the  court  from  which  such  record  or  writ  issued,  as  it  may  be 


•  Brooks  V.  BlsDcfaard,  1  C.  dc  M.  779. 
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necessaiy  to  amend,  shall  be  amended  accordingly;  and  in  case 
die  trial  shall  be  had  in  any  court  of  record,  then  the  order  for 
amendment  shall  be  entered  on  the  roll  or  other  document 
upon  which  the  trial  shall  be  had;  provided  that  it  shall  be 
lawful  for  any  one  party  who  is  dissatisfied  with  the  decision 
of  such  judge  at  Nm  Priusy  sheriff,  or  other  oflScer,  respect- 
ing his  allowance  of  any  such  amendment,  to  apply  to  the 
court  from  which  such  record  or  writ  issued  for  a  new  trial 
upon  that  ground,  and  in  case  any  such  court  shall  think  such 
amendment  improper,  a  new  trial  shall  be  granted  accordingly, 
on  such  terms  as  the  court  shall  think  fit,  or  the  court  ^all 
make  such  other  order  as  to  them  may  seem  meet/' 

The  court  above  will  review  the  decision  of  a  judge  at  Nisi 
Prius  as  to  amending  the  record  under  3  &  4  W.  IV,  c  2.* 

A  judge  at  Nisi  Prius  will  now  in  general  amend  any  va-  Dedsions 
nance  which  does  not  go  at  all  to  aftect  the  matter  really  in  ^°^j^ 
dispute  between  the  parties,  and  which  is  not  likely  to  mislead  K^^^' 
the  opposite  party.*  Where  a  general  warranty  of  the  sound- 
ness of  a  horse  was  declared  on,  and  a  warranty  ^except  in 
one  foot,''  was  proved,  the  judge  allowed  the  declaration  to  be 
amended,  the  real  dispute  between  the  parties  being,  whether 
the  horse  was  a  roarer.*  So  where,  in  trespass  for  breaking 
the  plaintiff's  close,  called  Clover  Hill,  the  real  name  of  the 
dose  appeared  to  be  Clover  Moor;  the  judge  ordered  the  record 
to  be  amended  by  inserting  the  word  Moor  instead  of  Hill,' 
So  where  a  contract,  by  which  •/?.  guaranteed  to  B.  the  amount 
of  a  debt,  to  be  contracted  with  B.  by  C,  was  described  in 
pleading  as  a  promise  to  pay  the  debt  to  be  so  contracted,  the 
court  sanctioned  an  amendment  ordered  at  Nisi  Prius,  by  sub- 
stituting "guarantie"  for  "pay.*** 

*So  in  case  for  a  firaudulent  misrepresentation  on  the  war-  *1813 
ranty  of  a  horse.,  an  amendment  of  the  misrepresentation 
charged  may  be  made;'  and  when  a  record  is  taken  down  to 
trial  without  any  issue  having  been  joined  by  the  addition  of 
a  simifHery  the  defect  may  be  cured  by  adding  the  similiter  at 
the  trials  So  where  the  time  of  suing  out  the  writ  was  not 
stated  in  the  record;  the  court  held,  that  the  judge  was  war- 
ranted in  allowing  an  amendment,  by  annexing  the  writ  to  the 
Nisi  Prius  record.* 

But  where  in  trespass  for  taking  "  mirrors  and  handker- 
chiefs," the  defendant  justified  the  taking  of  the  mirrors,  but, 
by  mistake,  omitted  to  justify  the  taking  of  the  handkerchiefs; 


«  Pullen  V.  LeaveOf  3  GalOf  139. 

k  But  if  it  appear  prolmble  that  the  amendment  of  a  Tarianoe  would  prerent  the  d^ 
fendant  from  pleading  a  good  bar  to  the  action,  the  Judge  will  not  allow  it,  Ivejr  t. 
Young,  1  M.  &  Rob.  64d. 

•  Hemming  0.  Parry,  6  0.  &  P.  680.    (95  Eng.  C.  L.  650.) 
'  Howell  V.  Thomas,  7  C.  dt  P.  S49.    (39  Eng.  C.  L.) 

•  Hanbury  v.  Ella,  3  Ner.  &  M.  438.    1  Adol.  k,  Ellis,  60.    (98  Eng.  C.  L.  39.) 
'  Maah  v.  Denabam,  1  M.  &  Rob.  449.         ■  Dvaon  v.  Warns,  Id.  474. 

b  Cox  V.  Painter,  7  C.  It  P.  767.    (39  Eng.  C.  L.) 
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held,  that  ihte  omiarioii  could  not  he  anended  on  the  trial.* 
8a  if  oevernl  defendants  are  sued  m  debt,  and  there  be  not  eri- 
deoee  to  fix  them  all,  the  judge  will  not  allow  the  declaration 
to  be  amended  by  strikiog  out  the  names  of  those  whom  the 
evidence  does  not  affect^  So,  in  an  aoiioo  for  a  libd,  the  judge 
wUI  not  Older  sapevfluous  a yennents  and  imt^kdoea  to  be  struck 
oat  at  the  instance  of  the  plaintiff* 

In  ejectment,  an  amendment  has  been  made  under  the  statute 
in  the  name  of  tl^  parish,  even  though  the  action  was  brought 
for  a  forfeiture.**    But  where  the  idedaration  in  ejectment  was 
*1314    *in  a  supposed  joint  demise  by  «tf.  and  A,  and  it  appeared  in 
evidence  that  ^*  and  B,  had  not  such  an  interest  that  they  oaold 
join  in  a  demise  to  the  nominal  plaintiff;  Taunton,  J.,  at  Nisi 
Prftf#,  refused  to  amend  the  deciamlion  by  severing  the  demi- 
sesy  and  the  court  would  not  aUow  the  propriety  of  the  refusal 
to  be  discussed  in  banc* 
Jad^BMBt      By  3  Al  4  W.  IV,  c.  4^  s.  84,  it  is  enacted,  **  that  the  said  court 
*^^^^"f  or  judge  shall  and  ma^,  if  they  or  he  think  fit,  in  all  such  cases 
^1^,^  of  variance,  instead  of  causing  die  record  or  document  to  be 
joKee  of  amended  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts 
the  case,    according  to  the  evidence,  and  therenpon  such  finding  shall  be 
stated  on  such  recMd  or  document,  and,  notwithstanding  the 
finding  on  the  issue  joined,  the  said  court,  or  the  court  from 
which  the  record  has  issued  shall,  if  they  shall  tinnk  the  said 
Variance  immaterial  to  the  merits  of  the  case,  and  the  misstate- 
ment such  as  could  not  have  prejudiced  the  opposite  party  in 
the  conduct  of  the  action  or  defence,  give  jud^ent  according 
to  the  very  right  aud  justice  of  the  case." 
In  order  to  entitle  a  party  to  have  judgment  entered  for  him 

•  Jebn  «.  Cimie,  6  C*  &  P.  S18.    (86  Eng.  C.  L.  564.) 
^  Cooper  e.  Whitebouee,  6  C.  Ac  P.  645.    (85  fing.  C.  L.  535.) 

*  Praahomine  v.  Fraser,  1  M.  4c  Rob.  435. 

*  Doe  d.  Marriott  v.  Edwards,  6  C.  Ac  P.  806.  (35  Eng.  C.  L.  369.)  1  M.  &  Rob. 
Zlf*  A  declaration  in  ejectment  has  been  amended,  even  after  j advent  and  writ  of 
•nor  brought,  by  leaTing  oat  the  word  **  tenement.**  Doe  d.  I4iwne  v,  Dybali,  1  M. 
k  R.  330.  a  B.  4c  C.  70.  (15  Enff.  C.  L.  154*)  So  by  adding  a  oount  on  another 
demiee  eren  after  three  teraia  had  eiapaed,  and  the  roll  hiwl  been  made  ud  and  cmrried 
in.  Doe  d.  Beaumont  o.  Armitage,  1  D.  4c  R.  173.  (16  Eng.  C.  L.  30.)  So  in  the 
time  of  the  demise  to  prevent  heiaff  barred ;  as  where  the  day  of  the  demise  was 
laid  before  the  title  accrued.  Doe  a.  Rumford  o.  Miller,  1  Ch.  536.  Doe  d.  Haidi- 
nan  a.  Pilkioton,  4  Burr.  8447.  So  by  lajing  Ae  demise  anterior  to  the  time  of  for- 
feitaje,  eren  after  the  canse  was  set  down  for  tnal.  Doe  d.  Rumford  v.  Miller,  Adams, 
Eject.  199.  But  an  amendment  was  refused  by  altering  it  to  a  day  subsequent  to  the 
delivery  of  the  declaration.  Doe  d.  Foxlow  o.  Jefferies,  Id.  800.  If  the  term  demised 
to  the  plaintiff  be  likely  to  expire  before  trial,  the  court  will  at  any  time  before  trial 
enlarge  it,  upon  payment  of  costs.  Thus  it  was  in  one  case  enlarged  after  it  had 
eacpiied,  twelve  years,  though  a  special  jnry  waa  atmck,  and  the  parties  had  gone 
ioiwa  to  Iclal  before  the  miatake  waa  diaooveied.  Roe  d.  Lee  v.  Ellia,  8  BL  940.  So 
after  a  judgment  in  ejectment  from  Ireland  affirmed,  the  court  eoteived  the  term  upon 
payment  of  coats,  although  the  record  was  remitted  to  Ireland.  Vicars  tr.  Haydon, 
fin  errort)  Cowp,  841,  But  in  a  reoent  ease  it  was  considered  too  late  to  apply  after 
ttke«aiiae  had  been  called  on.    Doe  d.  Manning  v.  Hay,.l  M.  4c  Rob.  843. 

•  Doe  d«  Poole,  v.  Enington,  3  Nev.  4c  M.  646.    1  Adol.  <c  ElUa,  750.    (88  Eng. 
C.L.  197.)    1  M.  4(  Rob.  349, 
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under  3  &  4  W.  I V,  c.  43,  s.  24,  ^  according  to  the  verjr  right 
and  justice  of  the  case,"  he  must  apply  to  the  judge  who  tries 
the  cause,  to  amend  the  pleadings  before  the  verdict  has  been 
pronounced;  for  the  statute  limits  the  right  to  make  such  appli- 
cations to  a  period  antecedent  to  the  yeidict.* 

Where  the  declaration  in  an  action  for  an  escape  contained 
only  one  count,  alleging  an  escape  against  the  sheriff,  and  the 
evidence  only  prov^  a  negligent  omission  of  the  sheriff 's  offi- 
cer to  make  an  arrest,  when  he  had  an  opportunity;  the  judge, 
on  an  application  for  leave  to  amend,  directed  the  jury  to  find 
the  facts,  specially  reserving  the  question  of  the  plaintiff 's  ri^ht 
to  amend  for  the  opinion  of  the  court;  and  the  jury  havmg 
found  a  verdict  for  the  defendant,  but  that  fact  in  the  affirma- 
tive; the  court  above  ordered  a  verdict  to  be  entered  for  the 
plaintiff,  observing,  that  the  defendant  was  not  at  all  prejudiced 
m  the  conduct  of  his  defence,  by  the  course  pursued  by  the 
plaintiff  The  court  further  *said,  that  they  had  no  power  *1315 
under  the  statute  to  impose  any  terms.^ 

Where  in  an  action  on  the  case  against  the  defendants  as 
carriers,  for  negligence,  it  appeared  from 'the  evidence  that  the 
defendants,  if  liable  at  all,  were  liable  as  wharfingers,  on  a  con- 
tract to  forward.  Just  hefffte  the  plaintiff  ^s  counsel  com- 
menced his  reply,  he  applied  to  the  judge  to  am^nd  the  decla- 
ration, which,  however,  the  learned  judge  refused  to  do,  but 
left  it  to  the  jury  lo  say,  whether  there  was  a  contract  to  for- 
ward or  a  contract  to  carry,  and  thev  found  that  there  was  a 
contract  to  forward.  He  then  directed  the  verdict  to  be  entered 
for  the  defendant,  but  the  special  finding  to  be  indotised  on  the 
postea,  that  the  court  might  proceed  thereon  according  to  the 
3  &  4  W.  IV,  c.  42,  s.  24.  The  court  allowed  fhe  amendment 
and  granted  a  new  trial  on  payment  of  cOfl(ts,  observing  that 
the  learned  judge  might  have  allowed  the  amendment,  and 
postponed  the  trial  to  a  futare  day,  pursuant  to  s.  23,  of  that 
statute.* 


SECTION  UI. 

judge's  CEHTIFJCATE  BESFECTlirO  COSTS, 

Bt  the  statute  of  Gloucester,  (6  Ed.  I,  c  I,)  a  plaintiff  was 
entitled  to  costs  in  every  case  in  which  he  obtained  a  verdict, 
however  small  the  damages  or  trivial  Che  injury  sustained  might 
be.**    But  to  prevent  frivolous  and  trifling  sutts  in  the  superior 


•  Seijesnt  9.  Chafey,  6  Ad.  &  fill.  354.    (31  Engr.  C.  L.)    9  H.  fr  W.  273. 
k  Guest  V.  Clwes,  2  H.  &  W.  34.    6  N.  &;  M.  433. 

•  Parry  v.  Fairhorst,  2  C.  M.  4c  R.  190.        <  Wri^t  v.  Piggfai,  2  Y.  4e  J.  648. 
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oourts  of  law  at  WestminsCer,  it  was  enacted  by  43  Eiiz.  <x  6, 
8.  2f  (extended  to  Wales  and  the  Counties  Palatine  by  1 1  Sl  12 
Will  III,  c  9,  B.  If)  that,  **  if  npon  any  action  persooal, 
brought  in  any  of  the  king's  courts  at  Westminster,  not  being 
for  any  title  or  interest  of  lands,  nor  concerning  the  freehold 
or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear 
to  the  judges  for  the  same  court,  and  so  signified  or  set  down 
by  the  justices  before  whdfen  the  same  shall  be  tried,  that  the 
*1316  *debt  or  damages  to  be  recovered  therein  shall  not  amount  to 
the  sum  of  forty  shillings  or  aboTe,  the  judges  before  whom 
any  such  action  shall  be  pursued  shall  not  award  for  costs  to 
the  plaintiff  any  greater  costs  than  the  amount  of  the  debt  or 
danaages  recovered,  but  less  at  their  discretion." 

The  statute  is  confined  to  the  judges  of  the  courts  at  West* 
minster,  and  it  empowers  only  the  judge  who  tries  the  cause 
to  give  the  certificate;  therefore,  in  case  of  executing  a  writ  of 
inquiry  before  a  sheriff, tiie  certificate  cannot  be  granted;*  nor 
has  a  sheriff  or  judge  of  an  inferior  court  to  whom  a  cause  is 
sent  by  writ  of  trial,  under  34c4  W.  IV,  c.  40,  s.  17,  the  power 
of  certifying  under  this  act.^  The  certificate  may  be  granted 
upon  it  at  any  time  after  the  trial  of  the  cause.*  The  court 
above  will  not  interfere  where  a  judge  has  granted  a  certificate 
under  this  act,  except  upon  the  question  whether  he  had  power 
to  grant  such  certificate,  even  though  the  judge  may  assign 
erroneous  reasons  for  mnting  a  ceroficate;  for  the  court  will 
presume  that  though  £e  reasons  assigned  were  erroneous,  he 
had  other  sufficient  motives.' 
Cotti.  The  court  has  no  power  to  deprive  a  plaintiff  of  his  costs  in 

an  action  tried  before  the  dieriff,  thou^  the  damages  given 
by  the  verdict  be  less  than  40*.* 

Where,  in  trespass  fuare  clauium  /regit j  and  seizing  the 
goods,  the  defendant  pleaded  not  guilty,  and  that  the  goods 
were  not  the  property  of  the  defendant,  the  jury  found  for 
the  defendant  on  the  last  issue,  and  for  the  plaintiff  on  the  first, 
with  Ss.  damages,  and  the  judge  certified;  held,  that  since  Reg. 
Gen.  H.  T.  4  W.  IV,  r.  2,  the  case  was  not  within  the  ex- 
ception of  this  statute,  which  makes  a  judge's  certificate  inope- 
rative, nor  without  the  operation  of  22  &  23  Car.  II,  c.  9,  & 
136,  and  therefore,  that  the  judge  was  authorised  to  grant  the 
certificate;  for  the  judge  and  the  court  are  not  bound  by  the 
form  of  the  declaration;  they  may  take  into  consideration  the 
whole  record,  and  the  matter  contested  at  the  trial,  in  order  to 


•  Clvidge  V.  Smith,  4  Dowl.  683. 

k  Waxdroper  «.  Richardsoii,  1  Ad.  &  EU.  75.  (SS  Eng.  C.  L.  44.)  3  N.  fr  M. 
S39.    Jones  «.  Bond,  1  Mur.  it  Hnr.  14. 

•  TIdd,  N.  P.  699.    Foxall «.  Banks,  6  B.  1^  A.  636,    (7  Eng.  C.  L.  183.) 

d  Gann  «.  Faeey,  I  H.  &  W.  483,  6  N.  &  M.  406.  4  Ad.  £  £11.  68.  (31  Eng. 
C.  L.)    TSriffg  9.  Potts,  4  Dowl.  866. 

•  Stoiy  ••  Hodaon,  6  Dowl.  668.  The  court  will  eompel  a  foreign  potentate_pkinttff 
to  find  aecnrity  for  coats  in  a  canae  arisinff  oat  of  commereial  transactioos.  £mperor 
of  Brasil  v.  Robinson,  6  Dowl.  699. 
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ascertain  what  the  action  is  for,  and  what  it  concerns,  and  to 
*see  whether  the  case  was  or  was  not  within  the  operation  of  *1317 
the  statute/  But  where  in  an  action  of  trespass,  guare  do- 
mum/regiif  with  a  count  de  bonis  asportaiis^  the  defendant 
pleaded  the  general  issue,  and  accord  and  satisfaction,  the  ques- 
tion at  the  trial  being  whether  aterm  of  years  had  expired,  and 
the  jury  found  a  veidict  for  the  plaintiff,  with  damages  under 
404f.;  it  was  held,  that  the  judge  hai  no  power  to  certify,  for 
the  freehold  might  come  in  question.^  Wiiere  in  an  action  of 
trespass  against  three  defendants,  two  suffered  judgment  by  de- 
fault, and  the  jury  found  a  verdict  for  the  other  defendant,  and 
assessed  the  damages  against  the  two  at  one  farthing;  held, 
that  the  judge  might  certify  under  the  statute;  for  though  the 
statute  does  not  apply  to  writs  of  inquiry  before  the  sheriff,  and 
this  was  merely  an  assessment  of  damages,  still  the  case  was 
tried,  so  as  to  bring  it  within  the  words  of  the  act.* 

Where  the  plaintiff,  in  an  action  against  an  attorney,  recovers 
less  than  40^.,  the  judge  may  certify  under  this  statute,  though 
the  defendant  could  only  be  sued  in  a  superior  court/  So 
where  in  an  action  against  a  husband  for  articles  of  dress  sup- 
plied to  his  wife,  the  verdict  was  for  10s. ;  it  was  held,  that  the 
judge  was  warranted  in  certifying  under  this  act^  So  where 
in  an  action  for  a  libel,  tlie  defendant  pleaded  the  general  issue 
and  two  special  pleas,  and  at  die  trial  the  jury  found  all  the 
issues  for  the  plaintiff,  with  1«.  damages;  it  was  held,  that  the 
judge  was  warranted  in  certifying,  to  deprive  the  plaintiff  of 
the  costs  of  aU  the  issues  found  &r  him,  notwithstanding  the 
rule  of  H.  T.  4  W.  IV,  55—7.' 

It  has  been  held,  that  in  an  action  for  an  assault  and  battery 
the  judge  may  certify,  even  though  the  battery  be  proved.<^ 
But  in  a  recent  case,  where  in  trespass  for  assault,  and  false 
imprisonment  and  tearing  the  plaintiff 's  clothes,  there  was  issue 
*upon  a  new  assignment  to  a  plea  of  son  assault  demesne.  *1318 
The  jury  found  a  verdict  for  the  plaintiff,  with  one  shilling  da- 
mages; held,  that  the  judge  had  no  power  to  certify  under  this 
statute,  for  by  the  special  plea  of  justification  the  battery  was 
admitted,  ana  actions  of  hsittery  were  within  the  exception  in 
the  act,  and  not  within  the  general  enactment.  The  case  of 
WiflSn  V.  Kincard  was  distinguishable  from  this,  for  in  that  case 
there  was  no  special  plea.  As  the  admission  of  the  battery 
was  equivalent  to  a  certificate  under  22  &  23  Car.  II,  c.  9,  and 

. _L^ ^ , ^ 

•  Smith  «.  Edwvrds,  1  H.  &  W.  4S7.    4  Dowl.  681.    Walker  v.  RobinsoD,  1  Wils. 
93.    Broadbent «.  Woodhead,  Tidd.  98S. 

«  Wrigbt  V.  Piggin,  2  Y.  &  J.  644.    And  see  Litdewood  e.  WUkiaaon,  9  Price, 
314. 

•  Harris  v.  Duncan,  9  Ad.  &  Ell.  15S.    (99  Eng.  C.  L.  65.)    4  N.  &  M.  63. 
'  Wright  V.  NattalU  10  B.  &  C.  499.    (91  Eng.  C.  L.  191.) 

«  Seaton  a.  Benedict,  5  Bing.  187.    (16  Eng.  C.  L.  411.)    9  M.  &  P.  301. 
'  Simpson  v.  Hurdis,  9  Meee.  &  Wela.  84.  5  Dowl.  84.    6  Dowl.  304. 
I  Wiffin  0.  Kincard,  9  N.  R.  471.    Brigga  a.  Bowgin,  9  Biog.  333.    (9  Eng.  C. 
L.  493,}    Emmett  a.  Ljne,  1  N.  R.  966. 
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the  case  was  BOt  whhin  the  alalnle  df  EHx.,  the  plaintiff  ^wbm 
entitled  to  his  foil  costs,  notwithstanding  his  ceftificate.* 

Where  a  judge  granted  a  certificate  onder  this  statate,  and 

new  facts,  whidh  did  not  appear  at  the  trial,  were  sabseqtiently 

laid  before  him  on  aifidavit,  he  granted  an  order  fiir  annnllir^ 

the  oertifieate.^ 

la  secioDs      By  the  statnte  88  %l  23  Car.  11,  c  9,  it  is  enacted,  that  ^  in 

of  sMaolt,  all  actions  of  trespass,  asAtalt  and  battery,  and  other  peraonal 

be  ^^^'^^^^  wherein  the  judge,  at  the  trial  rf  the  cause,  shall  net 

mSniOt^  find  and  certify  under  his  hand,  upon  tbe  back  of  the  record, 

the  pbifH  that  an  assault  and  battery  was  proved,  or  that  the  freehold  or 

tiff  will      title  of  the  land  mentioned  in  the  plaintiff's  declaration,  was 

Sded^  "^  chiefly  in  qnestion;  the  plaintiff,  in  caae  the  jury  shall  find  the 

f^^^     damages  to  be  under  the  value  of  forty  shillings,  shall  not  re- 

mon  costs  cover  more  costs  of  suit  than  the  damages  so  found  shall  amount 

than  da*     unto/' 

"?^  This  statute  is  confined  to  actions  of  aasanlt  and  battery,  and 

M^^  for  local  trespasses  when  it  is  possible  for  the  judge  to  certify 
1^^^  that  the  freehold  or  title  to  the  land  was  chiefly  in  question.* 
The  certificate  required  by  this  statute  may  be  given  at  any 
time  before  ^nar/ judgment.**  The  statute  only  restrains  tte 
court  from  awarding  more  costs  tiian  damages;  the  jury  aie 
not  thereby  prevented  from  giving  what  costs  they  please.* 

The  statute  does  not  apply  where  it  does  not  appear  on 
the  record,  or  the  judge  cannot  certify  that  the  soil  or  free- 
•1319  "hold  came  in  question;' therefore,  where  in  trespass  quart 
claujfum  /re^iif  since  the  new  rules,  the  plaintiff  had  a 
verdict  with  13^.  damages  on  issue  joined  on  a  plea  of  not 
guilty;  it  was  held,  that  he  was  entitled  to  full  costs;  for,  on 
the  plea  of  not  guilty  the  soil  or  freehold  could  net  come  in 
question.  Per  Curiam,  **  Under  the  old  pl^  of  not  guihy  the 
defendant  might  have  given  in  evidence  that  the  freehold  was 
his  own.  The  effect  of  the  new  rules  is  to  assimilate  that  plei 
to  a  special  plea  raising  no  question  of  title;  and  a  series  of 
decisionss^  too  strong  to  be  overcome,  have  established  that  in 
such  a  case  the  plaintiff  is  entitled  to  costs  without  a  certifi- 
cate.^   But  where  in  trespass  quare  domum  f regit j  the  defend- 


•  Bone  V.  Dawe,  5  Nev.  &  M.  230*    3  Ad.  &  EIL  711.    (30  Eng.  C.  L.  190.)    1 
Har.  ftWolI.  311. 

^  Anderson  v.  Sberwin,  7  C.  &  P.  &S7.    (Sd  Eng.  C.  L.) 

•  Tidd.  N.  P.  531.    Stead  v.  Gamble,  7  East,  338.    Johnston  v.  Stanton,  9  B.  & 
C«  691.     (9  Eng.  C.  L.  802.) 

'  Boder  v.  Cozens,  11  Mod.  198.    Tidd.  N.  P.  531. 

•  Id.  '  Per  Parke,  B.,  1  Gale,  303. 
V  See  1  Saond.  300,  /. 

^  Hughes  V*  Hughes,  3  C.  M.  &  R.  663,  1  Gale,  303.  There  are  oases,  however, 
BiDcer  the  new  roles,  in  which  the  title  may  eome  in  question  on  a  plea  of  not  guilty, 
ex.  gr.  By  11  Geo.  H,  c.  19,  s.  30,  a  landlord  may,  under  the  general  issue,  give  a 
distress  for  rent,  in  evidence.  Similar  privileges  are  given  by  various  local  acts,  all 
of  which  are  preserved  by  the  proviso  tn  3  &  4  W.  IV,  c.  43,  in  favor  of  the  power 
of  pleading  the  general  issue  when  conferred  by  any  statute,  see  1  Gale,  303,  n.  The 
dec  ision  m  Donage  «.  Kemble,  tn/ro,  throws  some  doubt  upon  the  authority  of  tbts 
va,  and  see  Howell «.  Thomas,  T  C.  U  P.  348.    (39  Eng.  C.  L.)    If  this  case  be 
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ant  pleaded  not  guilty,  and  an  entry  toimake  a  distress  for  rent 
-arrears,  and  there  was  a  verdict  for  the  plamtiff  with  one 
£urthiflg  damages  on  the  first  plea,  and  for  the  defendant,  on  the 
second,  it  was  held,  that  the  plaintiJff  was  not  entitled  to  costs 
'Without  a  certificate/  If  the  defendant  pleads  in  such  a 
manner  as  to  bring  the  freehold  in  question  on  the  face  of  tlie 
record,  a  certific»ie  is  unnecessary  to  enUtle  the  plaintiff  to 
rcosts.^ 

An  interest  in  the  water  of  a  pomp  appurtenant  to  a  dwell- 
ing-house, is  an  interest  in  land;   therefore,  when  such  an 
interest  comes  in  question  in  an  action  of  trespass,  the  judge 
.  cannot  certify  to  deprive  the  plaintiff  of  cosis,  though  the  da- 
mages be  under  40^.* 

An  action  for  mesne  profits  is  within  the  statute,  and  if  the 
plaintiff  recover  less  than  4Cto.,  he  will  be  entitled  to  no  more 
costs  than  damages,  without  a  certificate.^  So,  if  a  defendant 
plead  a  justification  in  trespass,  and  the  plaintiff  without  tra- 
versing it  new-assigns  a  trespass  not  concerning  his  title,  ftc, 
on  which  issue  is  joined  and  found  for  him,  with  less  than 
*40^.  damages,  he  shall  be  entitled  to  no  more  costs  than  da-  ^1320 
mages.' 

Whenever  the  defendant  leU  judgment  go  by  default,'  and 
justifies  the  assfttult  and  batieryjH  certificate  is  unnecessary  to 
entitle  the  plaintiff  to  full  costs.^  But  if  the  defendant  justifies 
the  assault  onij/y  and  the  damages  be  under  40^.,  the  plaintiff 
will  be  entitled  to  no  more  costs  than  damages,  without  a  cer- 
tificate.^ Where,  however,  in  an  action  for  assaulting,  beating, 
wounding,  ill  treating,  &c.,  the  defendant  pleaded  the  general 
issue,  and  justified  as  to  the  assaulting  and  ill  treating  only,  by 
a  plea  of  molliter  manusy  &c.;  held,  that  the  plea  admitted  a 
battery,  and  that  a  certificate  was  unnecessary  to  entitle  the 
plaintiff  to  full  costs.' 

Whenever  the  consequential  damage  is  laid  as  an  aggrava-  Conse- 
tion  of  the  trespass  sued  for,  and  the  verdict  is  under  40*.,  the  quential 
plaintiff  can  have  no  more  costs  than  damages;   therefore,  ^•■*'^» 
where  in  trespass  for  assaulting,  beating,  and  turning  out  of  a 
room,  per  quod^  the  plaintiff  was  prevented  from  exercising 
the  business  of  an  attorney,  the  defendant  pleaded  not  guilty; 
held,  that  the  plaintiff  having  obtained  a  verdict  for  less  than 
40*.,  was  entitled  to  no  more  costs  than  damages.J 


.not  within  the  statute  ef  Charles,  it  aeema  that  it  falls  within  the  atetsta  of  Elisabeth, 
and  that  a  judge  may  certify,  to  deprive  the  plaintiff  of  his  coats,  aee  Smith  v.  Ed- 
wards, ante^  1317. 

*  Dunnagfe  v.  Ketnble,  3  Bing-  N.  C.  538.    ^83  Eng.  O.  L.) 
b  Littlewood  «.  Wilkinson,  9  Price,  314. 

•  Tyler  i^.  Bennett,  6  Add.  &  Ell.  377.    (31  Eng.  C.  L.)    9  H.  ft  W.  978. 

'  Doe  p.  Daviea,  6  T.  R.  593.  •  Gregory  v.  Omerod,  4  Taunt.  98. 

'B.N.  P.  329. 

V  Smith  V.  Edffe  6  T.  R.  669.    Bone  e.  Dawe,  anie^  1318. 

k  Brennan  v.  Kedmond,  1  Taunt,  16.    Page  «•  Creed.  3  T.  R.  391. 

I  Johnson  9.  Northwood,  7  Tbnnt.  689.    (9  Eng.  C.  L.  957.)    1  Moore,  490. 

i  Dsttbney  t.  Cooper,  10  B.  k  C.  830.    (91  Ei^.  C.  L.  178.)    6  M.  ft  R.  395. 


1980  nAcncx  nr  tmials  at  am  nxim.    [chaf* 

S0|  where  one  count  staled  an  assault  cm  a  man,  and  an  as- 
sault on  the  horse  on  which  he  was  iiding,and  the  jury  gare  a 
verdict  with  general  damages  under  40».;  it  was  held,  that  the 
plaintiff  riiould  have  no  more  costs  than  damages.* 

But  where  a  declaration  in  trespass  contaimd  two  eounts, 
the  first  for  assaulting  the  plaintiff  and  destrojring  a  scraper 
affixed  to  his  house;  uid  the  second  for  destroying  the  scraper; 
and  the  jury  found  a  general  verdict  for  him,  damages  29.; 
held,  that  he  was  entid^  to  his  full  oosts> 

So  there  shall  be  no  more  costs  .than  damages  in  trespass  for 

an  assault,  battery,  and  tearing  the  plaintiff's  dothes,  if  tfie 

*1321   jurv  *find  that  the  tearing  was  in  consequence  ctf  the  beating, 

and  give  less  than  40t.  damages.* 

Malieioos      The  Stat  8  &  9  W.  Ill,  a  11,  &  4,  enacts  that « in  all  actions 

trespass,    of  trespass,  wherein,  ai  the  trial  of  the  eausCf  it  shall  appear 

and  be  certified  by  the  judge,  under  his  hand,  upon  the  back 

of  the  record,  that  the  trespass  upon  which  any  defendant  shall 

be  found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall 

recover,  not  only  his  damages,  but  his  full  costs." 

Under  this  statute  the  judge  may  certify  at  any  time  between 
verdict  and  final  judgment^  The  judge  has  a  discretionary 
power  to  certify  or  not,  according  as  it  appears  to  him  under 
the  circumstances  that  the  trespass  was  wilful  and  malicioii&* 
It  is  usual,  however,  to  certify  when  it  appears  that  the  tres- 
pass was  committed  after  notice/ 


SECTION  IV. 

SP£BDT  SXECUTlOir* 

Judy's         The  1  W.  IV,  c.  7,  &  2,  enacts,  **  that  in  all  actions  to  be 

oerufieata  brought  in  his  Majesty's  courts  in  either  of  the  superior  courts 

•peedv      ^^  ^^  *^  Westminster,  by  whatever  form  of  process  the  same 

exe^tton.  ^^^7  ^®  commenced,  it  shall  be  lawful  for  the  judge,  before 

*  whom  any  issue  joined  in  such  actions  shall  be  to  be  tried,  in 

case  the  plaintiff  or  demandant  therein  shall  become  nonsuit, 

or  a  verdict  be  given  for  the  plaintiff  or  demandant,  defendant 

or  tenant,  to  certify  under  his  hand,  on  the  back  of  the  record, 

at  any  time  before  the  end  of  the  sitting  or  assizes,  that  in  bis 

•  Banister  «.  Fisher,  I  Tiniit.  367. 

^  Reeoe  v.  Lee,  7  Moore,  369.    (17  Eng.  C.  L*  74.) 

•  Cotterill  9.  Tolly,  1  T.  R.  655. 

«  Wolley  V.  Whitby,  3  B.  &  C.  580.    (9  Eng.  C.  L.  186.) 

•  Good  V.  Watkins,  3  East,  495. 

'  Reynolds  o.  Edwards,  6  T.  R.  U.    Swinnerton  v*  Jenris,  3  East,  497,  n.    Rudga 
«.  Bond,  LL 
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opinion  execution  ought  to  issue  in  such  action  forthwith,  or  at 
some  day  to  be  named  in  such  cerificate,  and  subject  or  not  to 
any  condition  or  qualification;  and  in  case  of  a  verdict  for  the 
plaintiff,  then  either  for  the  whole  or  for  any  part  of  the  sum 
found  by  such  verdict;  in  all  which  cases,  a  ride  for  judgment 
may  be  gi vea,  costs  taxed,  and  judgment  signed  forthwith,^and 
^execution  may  be  issued  forthwitifi,  or  afterwards,  according  *I328 
to  the  terms  of  such  certificate,  on  any  day  in  vacation  or  term; 
and  the  postea  with  such  certificate,  as  a  part  thereof,  shall  and 
may  be  entered  of  record,  as  of  the  day  on  which  the  judg- 
ment shall  besigned,although  the  writ  of  Distringas  Juraiores, 
or  Habeas  Corpora  Juraiorum^  may  not  be  returnable  until 
afler  such  day.  Provided  always,  that  it  shall  be  lawful  for 
the  party  entitled  to  such  judgment,  to  postpone  the  signing 
thereof" 

Under  this  statute  the  judges  originally  refused  to  certify  for  The  sta* 
immediate  execution  in  actions  of  debt  on  simple  contract.*  ^f®  ^P* 
But  it  is  now  settled  that  the  statute  applies  to  all  actions  where  ^^^^ 
the  judge  thinks  there  ought  to  be  immediate  execution.^    A 
certificate  for  speedy  execution  has  been  gmnted  in  an  action 
of  assumpsit  on  a  promissory  note;*  and  where  the  verdict 
was  taken  by  consent,  though  the  consent  did  not  include  any 
such  terma*^    So  in  an  action  for  mesne  profits  in  ejectment* 
So  in  an  action  of  crim.  con.^  where  the  plaintiff  consented  to 
be  nonsuited.'    But  where  in  debt  on  a  bond  the  plaintiff  did 
not  assign  breaches,  and  a  verdiet  was  found  for  him  on  a  plea 
of  non  est  factum^  the  judge  refused  to  certify.^ 

Where  in  an  action  for  goods  sold  there  was  a  special  de- 
murrer to  a  count  for  an  account  stated,  and  a  verdict  for  the 
plaintiff  on  another  count,  the  judge  certified  on  the  plaintiff's 
undertaking  to  enter  a  nolle  prosequi  as  to  the  count  aemurred 
to.^  Where  a  certificate  was  granted  and  the  defendant  paid 
the  sum  at  once,  and  a  rule  nisi  for  a  new  trial  was  afterwards 
granted,  the  court  refused  to  order  the  plaintiff  to  pay  the  sum 
so  received  into  court,  pendmg  the  raW 

AflBdavits  were  admitted  in  one  case  in  support  of  an  appli- 
cation for  immediate  execution^  but  rejected  in  another.^ 

•  Fisher  «•  DaTies,  1  M.  Rob.  93.    Pexcival  v.  Alcock,  Id.  167.    Ward  ••  Crockett, 
5  C.  &  P.  10. 

^  Barden  v.  Cox,  1  M.  fr  Rob.  903.    Young  «.  Crooks,  Id.  990. 

•  Bell  V.  Smith,  6  C.  &  P.  10.  '  Jkuuu    1  M.  &  Rob.  167. 

•  Barden  o.  Cox,  M^pro.  '  Hambidffe  v.  Cawley,  6  C.  Ic  P.  9* 
K  Do  Aranda  v.  Houston  6  C.  It  P.  611.    (96  £ng.  €.  L.  616.) 

)»  Allsopp  V.  Smith,  7  C.  &  P.  708.    (39  Eng.  C.  L.) 

'  Morton  v.  Bam,  6  Dowl.  491. 

'  Rnddick  o.  Simmons,  1  M.  &  Rob.  184. 

k  Gerras  v.  Burtchley,  Id.  160. 
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SECTION  L 

WHXZf  mXPUBYtll  WIU.  UB* 

Replerin       RsFLJiTnff  ivhich  is  a  p^sonid  action,  lies  ta  recoTer  tbe 
lies  when-  possession  of  goods  and  chattels  unlawfully  taken.    Though  in 
^^  ^^  practice  it  is  principally  confined  to  cases  of  distress  for  rent, 
^]°  ^^*  damngt  feawantj  poor  rates,  &c.;  yet  it  is  applicable  to  ail 
taken.       cases  where  there  has  been  a  wrongful  taking.*    It  is  the  pro- 
per fom faction  to  recover  a  specific  chattel.**    Replevin,  it 
is  said,4ic&  for  w&atever  is  capable  of  being  distrained  and  for 
nothing  else;  for  at  common  law  it  is  the  proper  remedy  to  try 
tbe  legality  of  a  distress.*    If  a  landlord  seizes  goods  as  a  dis- 
*ld24    tress  for  rent,  *and  a  tender  of  payment  is  afterwards  made  but 
refused,  the  tenant  may  raaiutaiu  replevin  in  respect  of  tbe 
unlawM  detainer;  for  after  the  tender  made,  the  detention  was 
a  new  taking."* 
RepleTin       But  as  replevin  lies  only  where  the  goods  are  unlawfully 
K^lufL   taken,  it  has  been  held  that  it  cannot  be  maintained  for  goods 
unjustly  detained  by  a  party  to  whom  they  have  been  delivered 


lie  where 


«  Com.  Dig.  Tit.  Replevin,  B.  N.  P.  53.  Shannon  v.  Shannon,  1  Scb.  &  Lefl  334. 
See  Gilbert.  Replev.  85.     Wilkinson  Rep«  3. 

»  Rore  o.  Wilkinson,  9  Stark.  287.     (3  Eng.  C.  L.  349.) 

«  Att.  Gen.  v.  Brown,  1  Swanst.  996.  Woodf,  L.  &  T.  696.  As  to  what  chattels 
are  distrainable,  see  arUe^  794.  Neither  the  removal  of  a  distress  for  rent  from  tbe 
demised  premises  after  five  days,  nor  an^  appraisement  of  the  distress,  takes  awaj 
the  tenant^s  riffht  to  replevy.  Jacob  r.  King,  5  Taunt.  451.  (1  Eng.  C.  L.  154.)  1 
Marsh.  135.  If  the  goods  remain  unsold,  the  tenant  may  replevy  after  five  dajt. 
Anon.  1  Chit.  196,  a.  And  see  Griffiths  v.  Stephens,  1  Chit.  196.  (18  Eng.  C.  L.  65.) 

4  Evans  v.  Elliott,  3  H.  &  W.  331.    6  N.  &  M.  606. 


\ 


8BC«  IL]  BT  and  AOAINST  WHOM  IT  HAT  BE  MAINTAINED.  1394 

upon  a  contract,  as  goods  deliyered  to  a  carrier.*(l)  And  where  ^oods  tn 
an  act  of  parliament  orders  a  distress  and  saie  of  goods  as  for  a  3eH^«'^ 
penalty  under  a  conviction,  it  is  in  the  nature  of  an  execution,  ^^^"^^ 
and  replevin  will  not  lie  unless  given  by  the  statute;  for  the  taken  in 
legality  of  the  conviction  cannot  be  questioned  in  replevin,**  executioii. 
Therefore  where  a  magistrate,  having  competent  juri^iction, 
adjudges  as  under  the  statute  of  laborers,  20  Geo.  IF,  c.  19,  s. 
1,  and  on  refiLsal  to  pay  issues  a  warrant  of  distress  and  sale; 
the  goods  taken  under  it  are  not  reple  viable.^    So,  goods  taken 
in  execution  awarded  by  a  higher  court  are  not  reple viable; 
and  it  seems  that  an  attachment  would  lie  for  taking  out  a  re- 
plevin in  such  case.*^    It  seems,  however,  to  be  doubtful  whe- 
ther goods  taken  mider  a  warrant  of  distress  granted  by  the 
commissioners  of  sewers;^  or  under  a  warrant  of  distress  for  an 
assessment  under  the  highway  act,  13  Geo.  Ill,  c.  78,  s.  47, 
may  not  be  replevied/(2) 


SEcno  N  n. 

BX  AND  AOAINST  WHOM  BEPLEVIN  MAT  BE  MAINTAINED. 

To  enable  a  party  to  maintain  an  action  of  replevin,  he  must  The  plain- 
have  either  a  general  or  special  property  in  tlie  goods  at  the  tiff  must 
•time  of  the  taking.'  If  several  persons  have  separate  and  dis-  ^1^-^^ 
tinct  interests  in  the  property  distrained,  as  if  the  goods  of  se-  SIgooas. 
veral  persons  be  taken,  they  cannot  join  in  this  action,  each    *1325 
must  sue  separately;*^ but  copartners,  joint-tenants,  and  tenants 
in  common  should  join.'    If  the  goods  of  a  feme  sole '  be  taken 
and  she  marries,  the  husband  alone  may  have  replevin*  for  the 
property  being  personal  is  transferred  by  the  marriage  and 
vests  absolutely  in  the  husband;'  or  the  husband  and  wife  may 
join.*'(3)  Executors  may  have  replevin  for  the  goods  of  the  tes- 

•  GoUoway  «.  Bird,  4  Bing.  999.     (13  Enff.  C.  L.  448.)     19  Moore,  547. 
i»  Bac.  Ab.  Tit.  Repler,  C.  Com.  Dig.  AcUon  (M.  6.) 

«  Wilson  V.  Weller,  1  B.  &  B.  57.    (5  Bag.  C.  L.  18.)    3  Mooie,  994.    And  see 
Wootton  V.  Harrey,  6  East,  75.    R.  v«  AfoQlchooae,  9  Stra.  1184. 
<  Gilb.  161.    See  Anstr.  919. 

*  Hurrell  «.  Wink,  8  Taant.  369.  (4  Eng.  C.  L.  136.)  9  Moore,  417.  Pritchard 
«k  Stephens,  6  T.  R.  599. 

r  Featon  v.  Boyle,  1  Tannt.  344.  9  N.  R.  399. 
(  Co.  Lit.  145,  h.  k  Id.    Gilb.  Rep.  153. 

i  B.  N.  P.  53.  i  Gilb.  156.    F.  N.  B.  69. 

k  Cas.  Ump.  Hard.  1 19. 

(1)  {UnrtihaU  t.  Dam$,  1  Wend.  109.  BntM  t.  Ogdtn^  6  Haltted,  370.  Sach,  however, 
if  not  tlie  law  in  PenniylTania,  in  which  state  this  action  liei  wlierever  one  man  claims 
personal  chattels  in  the  poasoMion  of  another.) 

(2)  (Replevin  will  not  lie  for  things  taken  ftqm  land  by  a  person  in  poesewion  under  a 
cUiio  of  title.    Sw^der  v.  Faiur,  9  Rawle,  493.    PowtU  ?.  SmUh^  9  Watts,  19&) 

(3)  (Replevin  cannot  be  maintained  in  the  name  of  a  husband  and  wife,  to  recover  nhsttuls 
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tator  taken  in  his  life-time.*  This  action  lies  aa  irell  against 
the  party  who  directs  the  taking  of  the  goods  as  a^inst  the 
party  who  has  actually  taken  them,  or  against  both  jointly>(l] 
In  this  action  both  parties  are  considered  as  actors,  the  plain- 
tiff, in  respect  of  his  action,  and  the  defendant  in  lespect  of  his 
having  made  the  distress  (being  a  claim  of  right,  and  the  avow- 
ry in  the  nature  of  a  declaration.)* 


SECTION  m. 

MODS  OF  FBOCUDXNO  IN  HSPUiVIK. 

Replevin  may  be  either  by  an  original  writ  sued  out  of  the 
Court  of  Chancery,  at  the  common  law ;  or  by  plaint,  pursiiaot 
to  the  statute  of  Marlbridge,  52  Hen.  Ill,  c.  21,  which  enacts, 
**  that  if  the  beasts  of  any  person  are  taken  and  unjustly  de- 
tained, the  sheriff,  after  complaint  made  to  him,  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  who  shall 
have  taken  the  beasts.^' 

Replevin  by  writ  is  now  quite  obsolete;  replevin  by  plaint 
is  therefore  the  mode  resorted  to  in  modem  practice.    It  has 
been  held,  that  a  distress  made  for  poor's  rate  is  within  the 
statute  of  Marlbridge,  and  that  the  sheriff  must  replevy  goods 
so  distrained  by  plaint.^    The  usual  course  is  for  the  owner  of 
*13d6    *the  goods  taken  to  apply  to  the  sheriff  or  to  one  of  his  depu- 
ties* to  have  the  goods  replevied.    The  stat  West.  2,  c.  2,  re- 
quires that  the  sheriff  shall  take  of  the  party  replevying  pledges 
with  sureties  to  prosecute  his  suit,  or  return  the  cattle  if  award- 
ed.   The  sufficiency  of  the  pledges  being  in  the  discretion  of 
the  sheriffs,  and  much  inconvenience  having  arisen  from  their 
negligence  in  taking  securities,  it  was  enact^,  by  11  Geo.  11, 
c  19,  s.  2S,  for  the  prevention  of  vexatious  replevins  of  dis- 
tresses taken  for  rent,  <<  that  sheriffs  and  other  officers  having 
authority  to  grant  replevins,  shall  in  every  replevin  of  distress 
for  rent,  before  any  deliverance  of  the  distress,  take  in  their 
own  names  from  the  plaintiff  and  two  responsible  persons,  as 
sureties,  a  bond  in  double  the  value  of  the  goods,  conditioned 

•  GUb.  Rep.  166. 

k  M.  169.  « See  1  Sannd.  347,  b. 

<  Saboarin  v.  Marshall,  3  B.  &  Ad.  440.    (93  Eng.  C.  L.  113.) 

*  The  Stat.  1  P.  &;  M.  o.  79,  enacts,  that  the  sheriff  shall  appoint  at  least  four  depu- 
ties in  eaeh  county  for  the  purpose  of  making  replevins* 

the  utopetty  of  the  wife  bofi>re  itiarritge,  onlawfiiUy  taken  afterwardi.    Tie  aetion OMa* be 
in  the  name  of  the  hatband  alone.    Snbiri  t.  JTAniry,  6  Watta,  301.) 
(1)  (In  replevin,  Uie  writ  ehoold  iisue  afainet  the  peraoo  haTinr,  at  the  time,  the  tdm 
ofthegoodadaimed.    fi^fltaA  ▼.  ZW6rNe,  1  Mika,  ISO.) 
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ibr  prosecuting  the  suit  with  effect,  and  without  delay,  and  for 
duly  returning  the  distress  in  case  a  return  shall  be  awarded." 
The  latter  statute  is  confined  to  distresses  for  rent.    When 
the  distress  is  not  for  rent,  the  security  may  be  a  bond  pursu- 
ant to  the  Stat  of  Westminster;  and  though  it  is  not  aasi^able, 
the  sheriff  may  permit  the  defendant  to  sue  upon  it  in  his 
name.    Where  the  replevin  is  in  respect  of  a  distress  for  rent, 
the  security  must  be  pursuant  to  the  provisions  of  the  statute, 
by  bond,  with  two  sureties  in  double  the  value  of  the  goods 
distrained;  which  bond  the  sheriflf  is  ordered  to  assign  at  the 
request  of  the  avowant,  who  may  sue  upon  it  in  his  own  name. 
The  sheriff  is  not  liable  to  an  attachment  for  neglecting  to  take 
a  replevin  bond;  the  only  remedy  against  him,  is  by  an  action 
on  the  case.^ 

Upon  the  plaint  being  made,  and  the  requisite  securities  Proceed- 
given,  the  sheriff  is  obliged  to  replevy  the  goods,  which  he  ing«inthe 
does  either  by  granting  his  warrant,  or  directing  his  bailiff  to  ^^Jj^ 
deliver  them. 

When  the  replevin  is  executed,  the  defendant  should  be  sum- 
moned to  appear  the  next  court  day,  in  the  county  court,  in 
*which  the  sheriff  is  authorised  by  stat.  52  Hen.  Ill,  c.  21,  to  ♦1327 
hold  pleas  on  replevin  whatever  may  be  the  value  of  the  sub- 
ject in  dispute.  Regularly  the  plaint  should  be  entered  in  that 
court  before  the  replevin  is  issued,  for  before  the  entry  of  the 
plaint  there  is  no  cause  in  court.**  The  entry  of  th^  plaint  is, 
however,  the  act  of  the  sheriff,  and  the  court  of  King's  Beach 
will  not  on  motion  compel  the  sheriff  to  enter  the  plaint,  though 
perhaps  they  might  do  so  by  mandamus* 

When  the  defendant  claims  the  beasts  or  goods  as  his  own 
property,  the  jurisdiction  of  the  sheriff  is  at  an  end,  he  cannot 
replevy  them ;  the  course  which  the  plaintiff  should,  under  such 
circumstances  pursue,  is  to  sue  out  a  writ  de  proprieiate  pro- 
banda^  on  which  the  sheriff  may  hold  an  inquest  of  office;  and 
if  the  inquest  find  for  the  defendant,  there  is  an  end  of  the  re- 

f>levin  by  plaint;  if  for  the  plaintiff,  the  sheriff  is  to  make  de- 
iverance.** 

When  the  plaint  is  entered,  the  subsequent  proceedings  in 
the  county  court  are  analogous  to  those  in  the  courts  above.* 
It  rarely,  however,  happens  that  any  suit  of  importance  is  de- 
termined in  an  inferior  court,  as  it  may  be  removed  without 
any  cause  shown  by  either  of  the  parties,  into  the  superior 
courts,  at  any  time  before  final  judgment 

*  Evans  v.  Brander,  3  H.  B1.  547.  Tesseman  «.  Gildart,  1  N.  R.  292.  Rex  v. 
Lewis,  S  T.  R.  617;  bat  see  Richards  v.  Acton,  2  Bl.  1220. 

^  Tesseyman  v.  Gildart,  »upra. 

*  Ex  parte  Boyle,  2  D.  &  R.  14.     (16  Engr.  C.  h,  C60 
<  See  Wilkinson  on  Rep.  16.    Woodf.  L.  k  T.  70^ 

*  It  does  not  fall  within  the  design  of  this  i^rk  to  e^Aer  n^nutely  into  the  proeeed- 
logs  in  replevin  in  inferior  courts.  The  reader  who  ia.  desiroas  of  further  information 
on  this  subject  may  consult  with  advantaffe  Gill^f  rt  &.  yifttkin9oix*is  TreatiBes  on  Rep.; 
and  Woodf.  L,  &  T.  tit.  *•  Replevin." 
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RemoTiiig     If  the  replevin  be  commenced  in  a  county  couTt,  it  may  be 
the  plaint,  removed  by  a  writ  of  re.  fa.  lo.y  (reeardari  /acta*  logueiavn^) 
when  the  suit  b  by  plaint;  or  by  a  pone  lequelam^  when  the 
suit  is  by  writ,  which  is  now  obsolete;  when  the  suit  is  com- 
menced in  any  other  inferior  court,  not  of  record,  including 
courts  in  ancient  demesne,  it  is  removable  by  a  writ  of  aceedas 
ad  curiam^  which  is  a  species  of  reeordari;  and  when  in  an 
inferior  court  of  record,  it  is  removed  by  a  certiorari,    A  plaint 
in  replevin  cannot  be  removed  from  a  county  court  to  a  supe- 
rior court,  by  certiorari^  the  proper  mode  being  by  a  re,  fa.  /o .• 
*1328   A  re,  fa.  lo.  stays  *aU  further  proceedings  in  the  county  court, 
though  delivered  after  interlocutory  judgment,  if  before  final 
judgment.^    When  the  replevin  is  removed  to  Uie  court  aboTe, 
and  an  appearance  entered,  the  plaintiff  must  declare  in  due 
time,  or  he  will  be  liable  to  be  non-prossed,  as  in  any  other 
action.^ 


SECTION  IV. 

THE  DECLARATION. 

THERE«re  two  modes  of  declaring  in  this  action,  namely,  in 
the  delinet  or  the  deiinuit.    The  former,  where  the  goods  are 
still  detained  by  the  party  who  took  them,  wherefore  he  de- 
tains the  goods,  &c.,  in  which  the  plaintiff  sought  to  recover 
back  the  goods  detained,  as  well  as  damages  for  the  detention 
and  unlawful  taking;  the  latter,  where  the  goods  have  been 
redelivered  to  the  plaintiff  upon  replevin,  and  he  seeks  damages 
for  the  taking.    The  former  mode  is,  however,  now  obsolete, 
**no  proceeding  in  replevin  appears  in  any  of  the  books  which 
has  not  commenced  either  by  writ  requiring  the  sheriff  to 
cause  the  goods  of  the  plaintiff  to  be  replevied  to  him,  or  by 
plaint  in  the  sheriff's  court,  the  immediate  process  upon  which 
is  a  precept  to  replevy  the  goods  of  the  party  levying  the  plaint; 
both  which  proceedings  are  in  rem^  i.  e.  to  have  the  goods  again, 
and  not  for  the  recovery  of  damages  only.'** 

The  uniformity  of  process  act,  2  W.  IV,  c.  39,  does  not  ex- 
tend to  actions  of  replevin  removed  to  a  superior  court.  The 
declaration  must  be  entitled  either  of  the  term  in  which  the 
writ  is  returnable,  or  of  that  in  which  the  declaration  is  de- 
livered; if  entitled  of  an  intermediate  term,  it  will  be  irregular, 
and  the  defendant  may  sign  judgment,  though  it  seems  that  he 
Veaue.      cannot  set  aside  the  proceedings.®    The  venue  in  this  action  is 

«  Edwards  v.  Bowen,  5  B.  d^  C.  906.    (11  Eng.  C.  L.  204.) 
^  Bevan  v.  Prothesk,  2  Burr.  1151.  «  See  1  Tidd,  419.    3  Arch.  Pr.  79. 

^  Per  Lord  Ellenl>oromrh«  C.  J.,  Fletcher  v.  Wilkins,  6  East,  283. 
•  Smith  V.  MuHer,  3  T.  R.  624.    Topping  v.  Fuge,  5  Taunt.  774.    (I  Engr.  C.  L. 
361.)    Stork  V.  Herheit,  1  WiU.  842. 
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local  and  material,  bnt  it  may  be  laid  in  the  county  where  the 
chattels  were  originally  taken,  or  in  any  other  county  in  which 
they  were  in  the  defendant's  *custody,  as  the  wrong  continues    *1329 
wherever  the  defendant  has  them.* 

The  place  of  taking,  as  well  as  the  vill  or  parish,  are  mate-  The  Ioeu9 
rial  and  traversable,  and  must  be  stated  in  the  declaration,  or  «»» 9^* 
it  will  be  demurrable.**    If  the  close  in  which  the  cattle  were 
taken  has  no  name,  it  may  be  described  by  abuttals  as  being 
in  the  occupation  of  a  particular  individual."     The  defect, 
however,  may  be  cured  by  the  defendant's  pleading  over,  or 
by  verdict.**    The  precise  day  is  not  material.    The  plaintiff  The  day. 
may  declare  for  several  takings,  part  at  one  day  and  place, 
and  part  at  another  day  and  place.    If  several  cattle  be  taken 
some  in  one  place,  and  some  in  another,  the  declaration  should 
show  how  many  were  taken  in  each.®    The  description  and  Descrip- 
number  of  the  cattle  or  goods  taken  should  be  stated  with  cer-  tion  of  the 
tainty,  though  the  same  strictness  is  not  now  required  as  for-  &®^®* 
merly.'    There  should,  however,  be  more  accuracy  in  the  des- 
cription in  this  species  of  action,  than  in  trespass  as  the  subse- 
quent judgment  oiretorno  kabendo  must  depend  on  the  number 
and  description  of  the  goods  taken;  a  declaration  for  taking 
divers  **  goods  and  chattels"  of  the  plaintiff  without  specifica- 
tion or  enumeration,  has  been  held  bad  for  uncertainty;  and 
though  there  was  judgment  by  default,  and  a  writ  of  inquiry 
had  been  executed,  the  defect  was  held  not  to  be  .cured  by  the 
statute  of  geofails.s 
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1.  Abatement. 


PA6C 

2.  Non  eepit  zxiA\epit  in  aHo 

loco.   .       \        »        .  1330 


1. — Maiement,]  There  is  a  distinction  between  pleas  in 
abatement  in  replevin  and  in  other  actions;  for  in  other  actions 
*a  plea  in  abatement  goes  merely  to  the  form  of  the  writ,  but  in 
replevin  the  deliverance  of  the  goods  is  usually  immediate,  so 
that  the  plaintiff  has  possession  before  the  defendant  can  plead 
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» Walton  V.  Kersop,  2  Wils.  354. 

^  Reade  r.  Hawke,  Hob.  16.    Ward  v,  SayiTe,  Cro.  Elix.-896.     1  Saund.  347,  n.  1. 

*  Potters  V.  Bradley,  3  M.  &  P.  78.  If  replevin  be  brought  in  an  inferior  court  the 
place  of  the  caption  must  be  alleged  to  be  within  the  jurisdiction  of  the  court.  Qaarles 
V.  Serle,  Cro.  Jac.  95. 

*  Id,  •  F.  N.  B.  66 

' Com.  Diff.  Plead.  3  K.  'See  3  Saund*.  74,  b, 

k  Pope  V.  Tillman,  7  Taunt.  643.    (3  Eng.  C.  L.  343.)    1  Moore,  388* 
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thereto;  therefore  a  plea  in  abatement  must  give  the  defendant 
a  title  to  the  return  of  the  beasts;  for  it  is  not  enough  to  quash 
the  writ,  as  in  other  cases  where  the  defendant  is  in  9taiu  quo 
when  the  writ  is  quashed.  Pleas  in  abatement,  therefore,  in 
this  suit,  partake  of  the  nature  of  pleas  in  bar;  indeed  it  is 
laid  down  by  high  authority,  that  they  differ  from  pleas  in  bar 
only  in  this;  that  in  abatement  they  do  not  avow  or  acknow- 
ledge the  caption  or  detention,  which  is  the  gist  of  the  action, 
but  they  must  go  to  entitle  the  defendant  to  a  delivery  or  else 
they  do  not  take  away  the  force  and  effect  of  the  writ  of  re- 
plevin, which  is  always  executed  by  the  delivery.*  If  there  be 
a  plea  of  abatement,  and,  in  order  to  obtain  a  return  of  the 
beasts,  an  avowry  or  cognisance  be  stated,  with  the  cause  for 
distraining  alleged,  the  avowry  cannot  be  traversed.**  Pleas  of 
property  and  cepit  in  alio  locoj  are  instances  of  pleas  in  abate- 
ment. Where  plaintiff  in  replevin  took  husband  after  the 
plaint,  but  before  the  removal  thereof  by  re.  fa.  lo.;  it  was  held, 
that  the  defendant  might  plead  her  coverture  in  abatement, 
though  he  removed  the  plaint  by  re.  fa.  lo.^ 

Non  cepit.  2.  — Ab/i  repit  and  cepit  in  alio  locoj]  The  plea  of  non  ctpii 
is  the  general  issue  in  this  action,  by  which  the  defendant  puts 
in  issue,  not  only  the  taking,  but  also  the  taking  in  the  place 
alleged  in  the  dcclaration.(l)  If  it  appear,  however,  that  he  had 
the  goods  in  his  custody^  in  the  place  alleged  in  the  declaration 
the  plaintiff  will  be  entitled  to  a  verdict  on  this  plea.**  If  the 
defendant  had  possession  of  the  cattle,  in  the  place  mentioned 
in  the  declaration,  only  whilst  he  was  taking  them  to  the  pound 
he  should  plead  that  fact  specially,  he  cannot  avail  himself  of 
it,  under  a  plea  of  non  cepit.^  In  case  of  distresses  made 
under  some  statutes,  as  for  poor's  rates  by  the  43  Elizabeth, 
•1331  *c.  2,  s.  19,  or  for  the  sewer's  rate  by  23  Henry  VIII,  c.  5,  s. 
10,  the  defendant  in  replevin  may  plead  not  guilty,*'  and  give 
the  special  matter  in  evidence. 
Cefit  in  If  under  a  plea  of  non  cepit y  the  defendant  proves  the  taking 
aholoco.  the  goods  in  another  place,  the  plaintiff  will  be  nonsuited ;s 
but  the  defendant  cannot  have  a  return  of  the  goods  under  this 
plea;  to  effect  that  object  he  should  plead  that  he  took  the 
goods  in  another  place,  describing  it,  and  traverse  the  place 
laid  in  the  declaration,  and  avow  or  make  cognisance,  showing 
his  right  to  take  the  goods,  as  in  a  plea  in  abatement.^(2) 

• 

*  Gilbert's  Rep.  162.    WilkinBon's  Rep.  46. 

*  Foot*8  case,  Salk.  93.     Willes,  476.    Bac.  Ab.  tit.  Rep.  Woodf.  L.  &  T.  713. 

*  Hollis  V.  Freer,  2  Bing.  N.  C.  719.     (29  Eng.  C.  L.  467.)     2  Hodges,  5. 
<  Walton  V.  Kersop,  2  Wils.  354. 

*  Abercrombie  v.  Parkhurst,  3  B.  &  P.  480.    1  Saand.  387. 

'  1  Saand.  347,  c  s  Johnson  v.  Woolyer,  1  Stra.  507. 

fc  See  1  Saand.  347. 

(1)  (As  to  the  plea  of  non  e^jnt,  MackivXey  v.  WGrejior^  3  Wharton,  369.    Bemu9  t.  Betk^ 
men,  3  Wend.  667.     The  Pe^pU  ▼.  Niagara  Commcn  Heas,  4  Wend.  317.) 
(3)  {WWiam$  t.  WMt,  5  Wend.  390.) 
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SECTION  VI. 


AVOWRIES  AND  COGNISANCES* 


PAOB 


PAOK 

rent 1333 

3.  Avowry  and  cognisance 

for  damage feaumt,       •  1334 


1  •  Of  the  nature  of  an  avowry 

and  cognisance. 
3.  Avowry  and  cognisance  for 

1. — Of  the  nature  of  an  avowry  and  cognisance,']    The 
pleadings  which  principally  occur  in  replevin  are  an  avowry  and 
cognisance.    The  distinction  between  which  is  this;  where  the 
action  is  against  the  principal  or  landlord  he  makes  avotory — 
that  is,  he  avows  taking  the  distress  in  his  own  right;  where,  Distinc- 
on  the  other  hand,  it  is  against  the  bailiflF  or  servant  he  makes  ^io"  be- 
cognisance-^Wi^X  is,  he  acknowledges  the  taking  in  the  right  Jl^™  J^^ 
of  the  principal  or  landlord;  and  where  it  is  against  both,  the  ©o^ 
one  avows,  and  the  other  makes  cognisance.'    An  avowry  or  sance. 
cognisance  is  in  the  nature  of  a  declaration;  it  sets  forth  the 
merits  of  the  defendant's  ease,  and  shows  that  the  distress  was 
lawful.    As  the  object  of  the  avowry  is  to  obtain  a  return  of 
the  goods,  the  defendant  should  state  sufficient  matter  to  entitle 
him  to  such  return.  Greater  strictness  is  required  in  some  cases 
iu  stating  title  in  an  avowry  than  in  a  declaration.^  In  all  cases, 
except  where  the  defendant  claims  property  in  the  goods,  he 
must  avow  in  order  to  entitle  himself  to  a  return.    A  party  in 
justifying  *a  distress  may  allege  a  different  cause  from  that    *1332 
which  he  assigned  on  making  it;  if  he  can  show  a  legal  justi- 
fication for  what  he  did,  it  is  sufficient    Thus,  he  may  distrain 
for  rent,  and  avow  for  heriot  service.® 

2. — Avowry  and  cognisance  for  rent."]  At  common  law  it 
was  necessary  to  show  in  an  avowry  or  cognisance  for  rent  the 
quantity  and  commencement  of  the  estate  of  the  defendant,  and 
other  particulars  respecting  title,  which  was  productive  of  much 
inconvenience,  to  remedy  which  it  was  enacted  by  stat.  11 
Geo.  II,  c.  19,  s.  22,  <<  that  defendants  in  replevin  might  avow  It  is  snffi- 
or  make  cognisance  generally,  that  the  plaintiff  in  replevin,  or  cient  to 
other  tenant  of  the  lands,  whereon  the  distress  was  made,  J^S^j*^® 
enjoyed  the  same  under  a  grant  or  demise  at  such  a  certain  ant^!l* title 
rent  during  the  time  wherein  the  rent  distrained  for  accrued,  generally, 
which  rent  was  then  and  still  remains  due;  or  that  the  place, 
where  the  distress  was  taken,  was  parcel  of  such  certain  tene- 
ments holden  of  such  honor,  lordship,  or  manor,  for  which 
tenements,  the  rent,  relief,  heriot  or  other  service  distrained  for 
was  at  the  time  of  such  distress,  and  still  remains  due.''  Rents, 


»  Wilk.  Rep.  51,  »/rf.63. 

•  Crowther  v.  Ramsbottom,  7  T.  R.  657.    Gwinnett  v.  Phillips,  3  T.  R.  646. 
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reliefs,  hetiots,  or  other  services  are  expressly  mentionedy  in 
the  statute,  and  it  has  been  constroed  to  extend  to  furnished 
lodgings.*  But  a  rent-charge  is  not  within  this  enactment  ;^(  1 ) 
nor  is  a  heriot  custom;  the  avowry  therein,  therefore,  must 
allege  seisin  of  the  lord,  &c.* 

An  avowry  being  in  the  nature  of  a  declaration,  it  is 
sufficient  if  it  be  certain  to  a  common  intent;  it  should, 
however,  show  with  certainty,  the  place,  day,  and  number 
of  cattle  taken.  Although  a  landlord  may  avow  generally 
for  rent  in  arrear,  yet  the  terms  of  the  contract  under 
which  the  tenant  holds  must  be  truly  stated  in  the  avowry.' 
So  the  terms  of  the  tenancy  as  to  the  amount  of  the  re-- 
served  rent,  and  times  of  pajrment,  must  be  correctly  described. 
*1333  *Where  the  defendant  avowed  on  a  contract  for  110/.  rent  and 
proved  a  demise  at  15^.  an  acre,  amounting  to  111/.,  it  -was 
•  held  to  be  a  fatal  variance.^ 

An  avowry  for  rent  need  not  allege  in  precise  terms  that  the 
plaintiff  was  tenant  to  the  avowant;  it  is  sufficient  if  the  fact 
of  the  tenancy  can  be  collected  from  the  whole  of  the  avowry.' 
An  avow-  But  it  will  not  be  a  fatal  variance  if  the  avowry  state  that  the 
^  ^^^  defendant  held  more  premises  than  he  did  hold  in  fact.  Where 
l^wer  pre-  ^^  defendant  avowed  for  rent  in  arrear  for  a  dwelling-house 
miaesthan  with  appurtenances,  and  it  appeared  in  evidence  that  the 
the  de-  plaintiff  merely  occupied  the  upper  part  of  the  house,  and  that 
fendant  ^j,e  shop  and  yard  were  in  the  occupation  of  other  tenants;  held, 
fact,  will  *^  ^  ^^  variance.^  Nor  is  it  a  fatal  variance  if  the  avowry 
not  be  hr  allege  a  holding  of  fewer  premises.  Where  in  replevin  for 
tal.  illegally  distraining  plaintiff's  growing  corn  in  four  closes,  the 

defendants  avowed  the  distress  for  rent  in  arrear,  averring  that 
plaintiff  held  the  closes  in  which,  &c.,  at  and  under  a  certain 
yearly  rent;  to  which  the  plaintiff  pleaded  thaj  he  did  not  hold 
in  manner  and  form  as  alleged;  upon  proof  that  the  plaintiff 
held  the  four  closes  and  two  others  at  the  rent  stated  in  the 
avowry;  held,  no  variance.^  It  is  not  necessary  to  aver  that 
the  rent  still  remains  due ;'  nor  will  it  be  a  fatal  variance  if 


*  Newman  «.  Anderton,  2  N.  R.  324,    Short  o.  Hubbard,  S  Bing.  349.    (9  Eng.  C. 
L.  439.)    9  Moor,  667. 

^  Bulpit «.  Clarke,  1  N.  R.  56.    It  is,  however,  within  sec.  33,  as  to  taking  a  bond, 
id. 

*  3  Saund.  168,  a,    Co.  Ent.  613. 

*  Philpott  V,  Dobhinson,  6  Bing.  104.     (19  Eng.  C.  L.  18.)    3  M.  &  P.  330. 

*  Brown  o.  Sayce,  4  Taunt.  330.  And  see  Smith  v.  Walton,  8  Bing.  235.  (31  Eog. 
C.  L.  286.)     I  M.  &  Scott,  380. 

'  Innes  r.  Colquhon,  7  Bing.  365.     (30  Eng.  C.  L.  135.)    5  M.  &  P.  63. 
(  Page  V.  Chuck,  10  Moore,  364.     (17  Eng.  C.  L.  143.) 
^  Hargrave  v.  Shewin,  9  D.  &  R.  SO.     6  B.  &  C.  34.     (13  Eng.  C.  L.  103.) 
i  Clarke  ».  Davies,  7  Taunt.  73.    (3  Eng.  C.  L.  30.) 

(1)  (In  an  avowry  upon  a  distress  for  a  ground  rent  it  is  not  necessary  to  set  out  the  title  of 
the  ground  landlord.  Franci»eus  v.  Reigart,  4  Watts,  98.  The  reason  is,  that  a  ground 
rent  io  Pennsylvania  which  ia  a  rent  reserved  upon  a  conveyance  in  fee  with  a  clause  of 
distress  u  not  a  rent  oliarge.    The  sU  Quia  Emptwrei  is  not  in  force  in  that  state.) 
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more  rent  be  avowed  for  than  is  proved  to  be  due;  ifor  if  the 
defendant  avow  for  more  than  is  due  he  will  be  entitled  to  re- 
cover as  much  as  he  can  prove  to  be  due,  as  if  he  avow  for 
two  years  and  a  quarter  rent,  and  show  that  two  years'  rent 
are  due,  he  will  recover  the  latter  sum." 

Where  one  is  not  sole  seised,  or  .has  not  sole  title  to  the  en-  Where 
tire  rent,  he  cannot  avow  alone;  therefore  parceners  must  join  two  or 
in  avowry  or  cognisance  for  rent,  for  they  make  but  one  heir,  ^^^  P®'' 
and  the  rent  is  an  entire  inheritance.^    An  avowry  by  *one  of  J[^title. 
several  co-heirs  in  gavelkind,  in  his  own  right,  with  a  cogni-    •i834 
sance  as  bailiff  of  the  other  co-heirs,  is  sufficient  without  aver- 
ring an  authority  to  distrain  from  the  other  co-heirs.*^    An 
avowry  by  a  husband  alone  in  his  own  name  for  rent  due  in 
the  right  of  his  wife,  is  good,  if  it  appear  on  the  record  that  he 
was  entitled  to  make  the  distress.**    Tenants  in  common  can- 
not joip  in  avowry  for  rent,  though  they  must  join  in  an  avow- 
ry for  damage  feasant.^ 

An  executor  or  administrator  may  avow  for  rent  due  to  the  Executors 
deceased,  in  his  lifetime;^ and  he  need  not  show  the  testator's 
title,  or  how  he  (the  defendant)  was  entitled  to  distrain;  at  all 
events,  the  omission  cannot  be  objected  to  after  verdict;^  nor 
need  he  show  how  the  plaintiff  became  entitled  to  hold  the 
premises.'  In  replevin,  an  avowry  or  cognisance  for  rent  ad- 
mits the  property  of  the  goods  in  the  plaintiff;  but  if  the  plain- 
tiff's plea  subsequently  shows  the  property  of  the  goods  to  be 
in  another,  the  plaintiff  cannot  maintain  the  action*  Where 
the  avowry  is  for  parcel  of  a  rent,  or  penalty  only,  it  ought  to 
show  that  the  residue  has  been  satisfied  or  discharged,  other- 
wise it  will  be  bad  on  demurrer-J 

3. — Avowries  and  cognisances  for  damage  feasant."] 
Avowries  and  cognisances,  damage  feasant,  are  not  within 
the  11  Geo.  II,  c.  19;  the  title  of  the  avowant,  therefore,  must 
be  set  forth  with  particularity.  It  is  not  sufficient  to  state  that 
the  defendant  was  lawfully  seised  or  possessed.,  &c.,  but  the 
seisin  in  fee,  or  the  demise,  must  be  set  forth  according  to  the 
fact.^    Where  in  replevin  of  cattle  taken  in  Ji,y  the  defendant 

*■  Forty  0.  Imber,  6  East,  434.  Harrison  v.  Bamby,  5  T.  R.  548.  Johnstone  v.  Hod- 
dlestone,  4  B.  &  C.  938.  (10  Eng.  C.  L.  471.)  See  Neale  v.  Mackenzie,  1  Gale, 
119. 

^  Stedman  v.  Page,  1  Salk.  390.    5  Mod.  141. 

«  Leigh  «.  Shepherd,  5  Moore,  297.    2  B.  &  B.  465.     (6  Eng.  C.  L.  203.) 

'  Wise  9.  Bellent,  Cro.  Jac.  283.  Gravenor  «.  Woodhouse,  9  Moore,  148.  (9  Eng. 
C.  L.  321.) 

•  Harrison  o.  Bamby,  5  T.  R.  246.    Cully  «.  Spearman,  2  H.  Bl.  386. 

'  32  Hen.  VHI,  c.  27.    3  &  4  W.  IV,  c.  42,  a.  37. 

( Martin  v.  Burton,  1  B.  &  B.  279.     (5  Eng.  C.  L.  82.)    3  Moore,  608. 

k  Meriton  «.  Gilbee,  8  Taunt.  159.    (4  Eng.  C.  L.  57.)    2  Moore,  48. 

1  Clarke  v,  Davies,  7  Taunt.  72.    (2  Eng.  C.  L.  30.) 

i  Hunt  V.  Braines,  4  Mod.  402.  Holt  v.  Sambach,  Cro.  Car.  104.  Johnson  v, 
Bainea,  12  Mod.  84. 

k  Bac.  Ab.  Rep.  F.    Hawkins  v.  Eccles,  2  B.  &  P.  359. 
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avowed  the  taking  in  Ji.  under  a  denuse  of  certain  premises 
of  which  B.  was  parcel,  and  because  the  cattle  were  damage 
*13d5  ftamnt  in  B.^  *he  took  them  and  drove  them  through  Ji.  in 
his  way  to  the  pound;  upon  general  demurrer,  the  avowry 
was  held  to  be  well  pleaded.* 


SECTION  VIL 

SUBSEQITENT  PUADIHGS* 

The  defendant  having  pleaded,  or  avowed,  or  made  cogni- 
sance, the  plaintiif  either  suffers  judgment  by  default,  or  replies 
to  the  plea  in  abatement  or  in  bar,  or  confesses  judgment  on 
the  avowry  or  cognisance,  or  pleads  thereto;  an  avowry  or 
cognisance  being,  as  we  have  seen,  in  the  nature  of  a  declara- 
tion, the  plaintiff's  reply  thereto  is  termed  a  plea  and  not  a  re- 
plication, as  in  other  actions.     A  plea  in  abatement  of  an 
avowry  is  unheard  of  in  modem  practice.^    Pleas  in  bar  tra- 
verse some  allegations  in  the  avowry  or  cognisance,  or  allege 
new  matter. 
Bt  if^urid      Formerly  it  was  considered  that  de  injurid  could  not  be 
pleaded  to  an  avowry;*'  but  in  a  modem  case  it  has  been  held, 
that  to  an  avowry  under  a  distress  for  a  poor's  rate  a  general 
Ml  hdbuit  pica  in  bar  de  injurid  was  sufficient.^    To  an  avowry  or  cog* 
tfi  (ene-      nisance  for  rent,  the  plaintiff  cannot  plead  nil  habuU  in  tene- 
?f^j*      mentis  f  but  he  may  plead  non  demisit  or  non  tenuii/ oi  a 
mtnt.        tender  of  the  rent' 

Where  an  avowry  stated  that  the  defendant  held  the  pre- 
mises at  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  72/., 
and  the  plaintiff  pleaded,  first,  non  tenuit;  and  secondly,  riens 
in  arritre;  and  the  first  plea  was  found  for  the  plaintiff;  held, 
that  the  second  plea  became  thereby  immaterial,  and  that  the 
proper  course  was  to  discharge  the  jury  from  finding  any  yer- 
*1336    diet  upon  'it,  but  that  if  any  verdict  was  entered  upon  it,  it 
must  be  entered  for  the  plaintiff^ 
Lejrancy       Iq  replevin  for  taking  a  stranger's  cattle  for  rent  in  arrear, 
and  couch-  ^  pj^g^^  ^^^  ^Yiq  cattle  "  were  not  levant  and  couchant  in  the 

*  Abercrombie  «.  Parkhnrst,  2  B.  &  P.  480. 
fc  Wilk.  74. 

«  8  Saund.  884,  n.     1  Heath.  Max.  187.    Jones  v.  Kitchin,  1  B.  &  P.  76. 
'  Bardons  o.  Selby,  9  Bing.  756.    (23  Eng.  C.  L.  456.)    3  M.  &  Scott,  880.   S. 
C.  in  error,  3  B.  &  Ad.  8.     (33  Eng.  0.  L.  9.)    2  C.  ^c  M.  500. 

•  Gilbert.  Rep.  199.    SuUivan  v.  Straddling,  3  Wils.  808.    Alchone  t>.  Gomme,  3 
Bing.  54.    (9  Eng.  C.  L.  313.)    9  Moore,  130. 

'  1  Ch.  PI.  591.    3  id.  1114.    Wilson  «.  Ames,  1  Marsh.  74. 
c  B.  N.  P.  60.    John  o.  Jenkins,  1  C.  &;  M.  887. 
>>  Cossey  v.  Diggons,  3  B.  &  A.  546. 
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close  in  which/'  &c,  is  bad  on  demurrer,  for  not  showing  the 
circumstances  under  which  the  cattle  came  upon  the  close,  so 
as  to  entitle  them  to  be  privileged  from  distress;  for  the  mere 
'want  of  levancy  and  conchancy  was  not  sufficient  to  protect 
them  from  distress;  if  they  were  on  the  premises  with  the  con- 
sent of  the  owner,  levancy  and  couchancy  were  immaterial* 

Payment  may  be  pleaded  in  bar  to  an  avowry.**    Therefore  Payment, 
to  an  avowry  for  rent,  the  tenant  may  plead  payment  of  a 
ground  rent  to  the  original  landlord.*    So  he  may  plead  pay* 
ment  of  an  annuity,  secured  out  of  the  lands  demised  previous- 
ly to  the  demise  to  him,  for  the  arrears  of  which  the  grantee 
of  the  annuity  had  threatened  to  distrain.*    Where  to  an  avow- 
ry in  replevin  for  rent  in  arrear,  the  plaintiff  pleaded  in  bar, 
payments  for  land-tax  and  paving  rates  for  six  successive 
years,  in  order  to  avoid  a  distress;  and  that  the  sums  so  paid 
by  him  exceeded  the  amount  of  the  rent  distrained  for;  held, 
that  such  a  plea  was  bad  on  demurrer,  as  the  tax  and  rates 
should  have  been  deducted  by  the  plaintiff  from  the  rent  of 
the  current  year,  and  as  the  plea  in  substance  amounted  and 
was  equivalent  to  a  set-off.*    The  plaintiff  cannot  claim  on  his 
plea,  a  deduction  for  land-tax,  unless  the  sum  distrained  for 
was  due  at  the  time  of  such  payment.'    The  statutes  of  set-off  Set  off. 
do  not  extend  to  the  action  of  replevin. R    But  a  plea  in  bar 
that  the  plaintiff  had  let  other  property  to  the  defendant  at  a 
larger  rent,  and  that  it  had  been  agreed  that  the  two  rents 
should  be  set-off  against  each  other,  has  been  held  good.'*(l) 

•Replevin  for  taking  the  plaintiff's  goods  and  chattels;  to    *1337 
wit,  a  lime  kiln;  avowry  for  rent;  plea  in  bar  that  the  Ume-  Departare 
kiln  was  affixed  to  the  freehold;  the  court  held  the  plea  in  bar 
to  be  bad,  because  it  was  a  departure  from  the  declaration.* 

To  an  avowry  or  cognisance  for  damage  feasant  by  a  free-  Plea  to  an 
holder,  a  copyholder,  or  his  tenant,  the  plaintiff  may  deny  his  avowry 
title,  or  allege  title  in  himself,  or  in  some  other  person  by  ^yL^ 
whose  license  he  put  his  cattle  there;*  or  he  may  allege  a  right  ^J^^  ^ 

*  Jonea  v.  PoweU.  8  D.  &  R.  416.    $  B.  &  C.  647.    (12  Eng.  C.  L.  343.) 

»»  B.  N.  P.  181.  '  «  Sapsford  ».  Fletcher,  4  T.  R.  511. 

*  Taylor  v.  Zamira,  Marsh.  220.    6  Taunt.  524.    (1  En^r.  C.  I*.  472.) 

*  Andrew  v.  Hancock,  3  Moore,  278.    S.  C.  1  B.  &  B.  37.     (5  Eng.  C.  L.  10.) 
'  Stabbs  V.  Paraona,  9  B.  &  A.  516. 

(  Lay  cock  v.  Tufihell,  and  Graham  «.  Fraine,  1  Tidd's  Prac.  716.  Laycock  «.  Tuff- 
nell,  3  Ch.  531.     (18  Enfir.  C.  L.  409.) 

»  Curtis  V.  Wheeler,  4  C.  &  P.  196.     (19  Eng.  C.  L.  340.) 

1  Niblet «.  Smith,  4  T.  R.  504. 

i  2  Saund.  206,  o.  fi.  23.  1  Saund.  103, 1,  1  Ch.  PI.  591.  Com.  Dig.  tit.  Pleader, 
3  K.  20. 

(1)  (In  replevin  no  set-off  is  allownble.  But  the  tenant  may  show  a  failure  of  the  conside- 
ration  for  the  rent,  by  the  landlord's  omission  to  fulfil  his  part  of  the  contract,  which  operates 
as  an  exemption  of  the  tenant  from  an  equivalent  portion  of  the  rent.  In  snnh  case  the 
measure  of  damages  to  the  tenant  is,  the  difference  between  the  annual  value  of  the  premiaes 
with  and  without  that  covenant  performed;  speculative  or  remote  damages,  such  as  a  loss  of 
custom  to  the  tenant,  cannot  be  allowed.  Fairman  v.  Flucft,  5  Watts,  516.  Beytr  v.  Fen- 
BUrmaeher^  3  Wharton,  95.) 
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of  common  in  the  leeus  in  quoj^  or  he  may  plead  a  tender  of 
amends.''^ 

In  replevin,  the  plaintiff  may  plead  several  matters  to  an 
avowry  or  recognisance,  but  not  to  pleas  in  bar  or  justifica- 
tions.* But  by  Reg.  Gen.  H.  T.  4  W.  IV,"  pleas,  avowries,  and 
cognisances,  founded  upon  one  and  the  same  principal  matter, 
but  varied  in  statement,  description  or  circumstanpe,  (and 
pleas  in  bar  and  in  replevin,  are  within  the  rule,)  are  not  to  be 
allowed." 


SECTION  VIII. 

£VID£KCE. 

The  nature  of  the  evidence  in  replevin  depends  upon  the 
issue.     Under  a  plea  of  non  tenuit  or  non  demisily  the  defend- 
ant must  prove  a  demise  as  alleged  in  the  avowry.    Evidence 
of  the  plaintiff's  holding  under  such  circumstances  as  would 
warrant  the  defendant  to  make  a  distress,  will  be  sufficient  to 
sustain  this  issue.^    The  plaintiff  cannot,  in  this  action,  give 
evidence  to  disprove  his  landlord's  title,  even  though  it  be 
founded  in  fraud.*^    Proof  of  payment  of  rent  to  the  avowant, 
is  primd  facie  evidence  that  he  is  the  owner  of  the  land;  yet 
in  a  case  where  the  plaintiffs  did  not  originally  receive  the  pos- 
session of  the  land  from  the  avowant,  it  is  competent  to  rebut 
*1338    the  title  of  *tlie  avowant,  by  showing  that  he  paid  rent  under 
circumstances  which  did  not  entitle  the  avowant  to  the  rent.'' 
The  plaintiff,  who  had  occupied  lands  under  •/?.,  upon  ..^.'s 
death  entered  into  an  agreement  to  pay  rent  to  the  defendant, 
and  pay  1.9.  as  an  acknowledgment  of  his  title,  being  ignorant 
that  it  was  disputed;  it  turning  out  afterwards  that  the  defend- 
ant had  no  claim  to  the  property;  held,  that  the  plaintiff  might 
dispute  the  defendant's  title  in  a  plea  of  non  ienuii  in  reple- 
vin.K    But  where  the  plaintiff  came  into  occupation  under  one 
who  had  submitted  to  a  distress  by  the  defendant;  it  was  held, 
that  he  was  thereby  estopped  from  disputing  the  defendant's 
title  to  the  rent,  though  the  latter  had  put  in  evidence  a  docu- 
ment which. showed  that  the  plaintiff's  predecessor  occupied 
under  a  lease  to  which  the  defendant  was  in  law  a  stranger; 
for  it  was  not  incompatible  with  that  document  that  there  might 

^  Id.  ^  Com.  Dig.  tit.  Pleader,  3  K. 

•  4  Anne,  c.  16,  8. 4.    Wllk.  78. 

'  See  atiie^  786,  as  to  the  holding  which  will  subject  a  tenant  to  distress, 

•  Parry  v.  House,  Holt,  489.     (3  Eng,  C.  L.  167.) 

'  Rogers  v.  Pitcher,  6  Taunt.  203.    (1  £ng.  C.  L.  355,)    See  Fenner  v.  Doplock, 
d  Bing.  10.    (9  Enff.  C.  L.  394.) 
«  Gregory  v.  Doidge,  3  Bing.  474.    (13  £ng.  C.  L.  50.) 
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a  subsequent  deed  between  the  occupiers  and  the  defendant; 
tnd  as  payment  of  rent,  or  submitting  to  a  distress,  was  an  ac- 
<:i~&owledgment  of  tenancy,  the  plaintiff  should  at  least  show 
Lhat  such  acknowledgment  was  by  mistake,  or  that  some  other 
person  was  entitled  to  receive  the  rent.' 

If  issue  be  joined  on  the  plea  of  riens  in  arriire,  which  ad-  Biens  in 
Enits  the  title  of  the  defendant,  it  is  incumbent  on  the  plaintiff  arriere. 
to   prove  that  no  rent  is  due.     Under  this  plea,  the  plaintiff 
ca.nnot  show  payment  to  one  who  claimed  by  a  superior  title, 
under  a  threat  of  distress;  such  payment  should  be  pleaded 
specially.** 

The  party  under  whom  the  defendant  makes  cognisance  is  Witnesses 
not  an  admissible  witness  for  him;<^  but  he  is  a  good  witness 
for  the  plaintiff,  though  his  declarations  are  not  admissible  in 
evidence  for  him,  because  he  may  be  examined  himself.**(l)  In 
replevin,  by  an  under-tenant  against  a  landlord,  who,  in  order 
to  satisfy  rent  due  from  his  tenant,  distrained  on  the  under- 
tenant, and  avowed  as  bailiff  of  his  tenant;  held,  that  the 
•latter  was  not  a  competent  witness  to  prove  the  amount  of   *1339 
the  rent  due  from  the  under-tenant  to  him.® 

Where  distinct  cognisances  are  made  for  the  same  goods 
under  several  parties,  not  appearing  to  be  connected  in  interest, 
if  one  of  the  cognisances  be  abandoned  at  the  trial,  the  party 
under  whom  it  was  made  is  a  competent  witness  for  the  de- 
fence.' 


SECTION  IX. 

JUDGMENT. 

Ip  in  replevin  the  verdict  be  found  for  the  plaintiff,  the  jury 
assess  the  damages  for  the  injury  which  he  has  sustained  by 
the  taking  of  the  goods  only;  for  we  have  seen,  that  the  goods 

^  Cooper  V.  Blandy,  1  Bingr.  N.  C.  45.    (37  En^.  C.  L.  304.)    4  M.  &  Scott,  563. 
^  Taylor  v,  Zamira,  6  Taunt.  534.    (1  Eng.  C.  L.  473.)     As  to  payments  of  which 
the  plaintiff  may  avail  himself,  see  ante, 

*  Golding  V.  Nias,  5  Esp.  374. 

'  Hart  V.  Horn,  3  Camp.  93.    Johnson  v.  Mason,  Esp.  89. 

*  Upton  V,  Cartis,  8  Moore,  53.  1  Bing.  310.  (8  Eng.  C.  L.  399.)  In  reference 
to  this  case,  Lord  Denman  has  said,  "  there  is  reason  to  suppose  that  the  facts  are  not 
reported  with  perfect  accuracy,  and  the  court  only  held  that  an  intermediate  tenant, 
under  whom  cognisance  had  been  made,  (the  distress  being  taken  by  the  landlord,) 
was  not  admissible  to  prove  the  amount  of  the  sub-tenant's  rent.  And  this  may  have 
been  because  he  had  an  interest  in  reducing  his  own  rent  by  raising  that  of  his  tenant;*' 
in  King  v.  Ba^er,  8  Ad.  &  £11.  340-    (39  Eng.  C.  L.  113.) 

'  King  V.  Baker,  3  Adol.  &  Ellis,  333.     (39  Eng.  C.  L.  110.)    4  N.  &  M.  388. 

(I)  (In  replevin  by  a  itranger  whose  goods  hme  been  distrained,  the  tenant  is  not  a  com* 
petcot  witneas  to  prove  that  no  rent  was  due.    Kenler  v.  ACCoimc^,  1  Rawle,  435.) 
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distrained  are  delivered  to  him  by  the  sheriff  on  replevyiogi 
and  the  judgment  is,  that  the  plaintiff  do  recover  froni  the  de-l 
fendant  the  damages  assessed  by  the  jury  and  costs.(l )  If  tbc 
plaintiff  has  judgment  upon  demurrer,  nil  (licit ^  cognovit  ac- 
lioneniy  &c.,  a  writ  of  inquiry  of  damages  Aali  be  a'warded; 
or  by  the  consent  of  both  parties,  the  court  may  assess  th^ 
damages  without  such  writ* 

If  a  verdict  be  found  for  the  defendant,  the  judgment  at  com- 
mon law  is,  that  he  have  a  return  of  the  goods  irrepleviable.  [2 
As  at  common  law  the  defendant  was  not  allowed  damages  cr 
costs  in  replevin;*  it  was  enacted  by  7  H.  VIII,  c  4,  s.  3,  "  thai 
avowants  and  persons  making  cognisance  for  rents,  customs, 
and  services,  if  they  obtain  a  verdict,  or  the  plaintiff  be  non- 
suited,  or  otherwise  barred,  shall  recover  damages  and  costs, 
*1340  as  the  plaintiff  would  have  done  if  he  had  recovered.  '•The  21 
Hen.  VIII,  c  19,  s.  3,  extended  this  provision  to  avowries  and 
cognisances,  to  distress  damage  feasant,  or  other  rents,  upon 
any  distress  taken  in  the  lands  and  tenements." 

The  iudgment,  after  verdict  for  the  defendant,  need  not  ex- 
press the  goods  to  be  irrepleviable;  it  is  sufficient  either  at 
common  law,  or  under  the  preceding  statute,  if  it  be  expressed 
in  these  terms, "  that  the  defendant  have  a  return  of  the  cattle, 
and  recover  his  damages  and  costs  assessed  by  the  jury,"  &a, 
because  since  the  stat.  Westminster  2,  (13  Ed.  I,c  2,  s.  3,)  the 
return  is,  in  point  of  law,  in  all  cases  irrepleviable.* 

The  proceedings  in  cases  of  distress  for  rent,  are  regulated 
by  17  Car.  II,  c.  7;  sec.  2,  of  which  enacts,  "that  whenever 
any  plaintiff  shall  be  nonsuit  before  issue  joined  in  any  suit  of 
replevin,  by  plaint  or  writ,  lawfully  removed  or  depending  in 
any  of  the  superior  courts,  the  defendant  may  make  a  sugges- 
gestion  in  nature  of  an  avowry  or  cognisance  for  the  rem  ar- 
rear,  whereupon  the  court,  upon  prayer  of  the  defendant,  will 
award  a  writ  of  inquiry  touching  the  sum  in  arrear  at  the  time 
of  the  distress,  and  the  value  of  the  distress;  of  which  inquin- 
the  plaintiff  shall  have  fifteen  days'  notice.**    On  the  return  of 
the  inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  amounts  to  the  value  of  it;  if  not, 
then  to  recover  the  value  of  the  distress,  with  full  costs.  And  '^ 

*  1  Arch.  K.  B.  Prac.  S36.    3  Sell.  Prac.  272. 

^  Wilk.  86.  »  Gammon  v.  Jones,  4  T.  R.  509. 

'  Burton  v.  Hickey,  6  Taunt.  57.    (1  Eng.  C.  L.  306.) 

(1)  (As  to  ^oodrt  delivered  to  the  plaintiff  in  replevin  and  remaining  with  him  he  can  onlj 
recover  damagrea  for  the  caption  and  detention.  But  as  to  floods  cloijrned,  ho  may  in  additioo 
thereto,  recover  their  value  in  dama^ea.    MaekinUy  v.  McGregor,  3  Wharton,  369.) 

(2)  (When  the  goods  have  been  delivered  to  the  plaintiff  and  the  question  is  on  the  pro. 
perty  in  them,  if  the  jury  find  a  verdict  for  the  defendant  in  a  certain  aum,  it  will  be  intended 
that  the  turn  found  is  for  damages  for  the  detention;  and  on  it  a  judgment  de  rttorm  kabendo 
is  good.    Hu9ton  v.  WiUon,  3  Watts,  287. 

In  replevin  on  the  plea  of  property,  it  8eem$  that  a  general  jndg-ment  for  the  plaiotifT  with 
damages,  without  specifying  the  value  of  the  goods  eo  nomine  is  good.  Mar$h  v.  Pier^  4 
Bawle,  273.    Elter  ▼.  Edwards^  4  Watts,  63.) 
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he  plaintiff  shall  be  nonsuit,  after  cognisance  or  avowry  made, 
ind  issue  joined;  or  if  a  verdict  shall  be  given  against  the  plain- 
ifT^  then  the  jurors  that  are  impanelled  to  inquire  of  such  issue, 
»hall,  at  the  prayer  of  the  defendant,  inquire  concerning  the 
;um  of  the  arrears  and  the  value  of  the  distress,  and  thereupon 
he  defendant  is  entitled  to  the  same  judgment  as  above.'' 

Sec.  3,  gives  the  like  remedy  to  the  avowant,  or  party  mak- 
ing cognisance  for  any  rent,  upon  a  judgment  given  for  him  on 
demurrer;  and  section  4  enacts,  <<  that  in  all  the  preceding 
[leases,  where  the  value  of  the  cattle  distrained  shall  not  be  found  ^ 
to  the  full  value  of  the  arrears,  the  party  to  whom  such  arrears 
are  due,  his  executors  or  administrators  may,  from  time  to 
time,  distrain  again  for  the  residue." 

This  statute  has  not  superseded  the  judgment  at  common 
*law;  it  only  gives  a  further  remedy  to  the  avowant;  who  may    *1841 
elect  to  proceed  upon  it,  or  take  the  remedy  at  common  law.* 
It  was  formerly  considered  that  the  defendant  must  either  have  If  the  de- 
jiidgment  and  execution  for  the  sura  settled  by  the  jury,  pur-  fondant 
suant  to  the  above  statute,  or  he  must  take  the  usual  remedy  ?**®*  "^ 
by  vini  de  reiorno  habendOy  sxid  proceed  under  11  Geo.  II.*  ^^^io^  ^^ 
But  in  a  modem  case,  it  was  decided  that  if  the  defendant  does  the  judg^ 
not  issue  execution  on  his  judgment  under  the  statute,  or  if  the  ment,  he 
sum  recovered  be  not  paid  before  action  brought,  he  may  still  ^^  V^^^ 
proceed  on  the  replevin  bond  as  a  farther  and  better  security.*  ^^^JJ^ 
Where  the  verdict  is  for  the  defendant,  if  the  jury  have  omit-  yin  b<Sid. 
ted  to  inquire  at  the  trial  as  the  statute  directs,  judgment  must 
be  entered  ile  retorno  as  at  common  law;  but  if  the  jury  have 
assessed  the  damages,  but  not  the  amount  of  the  rent,  it  may 
be  entered  as  a  judgment  under  21  Hen.  VIII,  c.  19.*    The 
omission  of  the  jury,  who  tried  the  cause,  to  make  the  neces- 
sary inquiries,  cannot  be  supplied  by  a  writ  of  inquiry;  for  the 
statute  provides  that  the ^uror*  who  were  impannelled  to  in" 
quire  of  the  issue^  should  inquire  concerning  the  sum  in  ar* 
rear,  and  the  value  of  the  distress.^    But  in  every  case  in  re- 
plevin, except  where  the  court  is  tied  up  by  17  Car.  II,  c.  7, 
which  respects  only  rent  in  arrear,  a  writ  of  inquiry  may  be 
granted  in  order  to  complete  justice.^ 

*  Reea  v,  Morgan,  3  T.  R.  350. 

«  Combes  v.  Cole,  Cas.  tet9»p.  Hardw.  359.    Com.  Di;.  PI.  3  K.  31.    9  Tidd's 
Prac.  1056. 

*  Turner  o.  Turner,  4  Moore,  606.    3  B.  &  B.  107.    (6  En;.  C.  L.  36.) 
'  2  Sell.  Piae.  371.    Baker  «.  Lade,  Carth.  S54. 

*  Herbert  v.  Waters,  1  Salk.  905.    Sheape  v.  Culpepper,  I  Lot.  955.    Rees  v.  Mor- 
g[aii,  nipra* 

'  Per  Lord  Harkwi^ke,  C.  J.,  in  Yaughan  0.  Norris,  Cas.  (emp.  Hardw.  138. 
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SECTION  X. 

COSTS. — PRACTICE. 

Costs.  Br  the  statute  of  Gloucester,  the  plaintiff  in  replevin  is  enti- 

tled to  costs:  and  the  7 &  8  Hen.  VIII,  c.  II,  and  21  Hen.  VIIL 
c.  19,  give  costs  to  every  avowant  and  to  any  person  making 
*1342  cognisance  "or  justifying  as  bailiff  in  replevin,  for  any  rent. 
custom,  or  service,  or  for  damage  feasant ^  if  his  avcwry,  cog- 
nisance, or  justification  be  found  for  him,  or  the  plaintiff  be 
otherwise  barred. 

By  11  Geo.  II,  c.  19,  s.  22,  a  defendant  in  replevin,  makiD2 
avowry  or  cognisance  upon  distresses  for  rent,  relief,  heriot,  or 
other  service,  is  entitled  to  double  costs,  in  case  the  plaintif 
shall  become  nonsuit,  discontinue,  or  have  judgment  against 
'  him.  If  a  verdict  be  found  for  a  defendant  in  replevin,  upon  \ 
an  avowry  generally,  as  landlord,  he  is  entitled  to  his  double 
costs  under  11  Geo.  II,  c.  19,  s.  22,  though  the  replevin  be 
brought  solely  for  the  purpose  of  trying  the  title  to  the  pre- 
mises.^ 

Pnctiee.       A  plaintiff  in  replevin  is  not  entitled  to  security  for  costs.  ^ 
although  the  defendant  is  in  insolvent  circumstances;  for,  in 
point  of  fact,  he  defends  the  action.*    The  court  will  not  stay  \ 
proceedings  in  replevin,  unless  upon  payment  of  the  rent  in ' 
arrear,  together  with  the  costs,  though  the  arrears  were  ten- 
dered before  replevin,  with  costs  up  to  that  time.*     Nor  upon 
payment  of  costs  upon  the  application  of  the  defendant;  for 
both  parties  are  actors  in  replevin,  and  the  plaintiff  is  entitled 
to  his  judgment.^    The  plaintiff  may  pay  the  rent  into  court, 
for  which  the  defendant  avows.*    Although  a  party  cannot 

*  proceed  for  damages  upon  a  plea  of  tender,  after  taking  the 

money  out  of  court,  yet  in  a  plea  of  tender  to  an  avowry  for 
rent,  the  plaintiff  need  not  bring  the  money  into  court;  as  in 
replevin  both  parties  are  actors,  and  either  party  is  at  liberty 
to  carry  the  cause  down  for  trial.^  A  defendant  is  not  entitled 
to  move  for  judgment,  as  in  case  of  nonsuit,  under  stat.  14  Geo. 
•1343  II,  c.  17,  s.  \3  If,  however,  the  defendant  gives  notice  *and 
does  not  go  on  to  trial,  the  court  will  give  costs  against  him.* 

*  Staniland  v.  Lndlam,  7  D.  &  R.  484.     (10  En(|r.  C.  L.  465.) 
^  Heskett  o.  Biddle,  1  Hodges,  119.    3  DowL  634. 

«  Hopkins  v.  Shrole,  1  B.  &  P.  382. 

^  Hodgkinson  «.  Snibson,  3  B.  &  P.  603.  Where  avowry  is  for  damage  feasant, 
the  proceedings  cannot  be  stayed  because  the  court,  in  such  case,  have  no  rule  to  guide 
them  in  ascertaining  the  damages. 

•  Vernon  ».  Wynne,  1  H.  Black.  34.  '  B.  N.  P.  60. 

«  Shortridge  «.  Hiem,  6  T.  R.  400,  S.  P.    Jones  ».  Concannon,  3  T.  R.  661.     Eg- 
gleton  V.  Smart,  1  W.  Black.  375,    And  see  Rees  v.  Morgan,  3  T.  R.  349. 
^  B.  N.  P.  61. 
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SECTION  XL 

WBITS  OF  RECAPTION  AND  SECOND  DELIVERANCE. 

If  after  the  goods  are  restored  to  the  plaintiflf  by  the  sheriff.  Writ  of  m- 
oii  replevying,  and  before  the  suit  is  terminated  the  defendant  caption, 
make  a  second  distress  of  the  same  or  of  any  other  goods,  for 
the  same  rent  or  duty,  the  plaintiff  may  sue  out  a  tarit  qf  re- 
capliouj  in  which  the  defendant  cannot  avow  as  in  replevin; 
but  he  may  justify,  as  in  trespass,  the  taking  for  another  cause. 
If  the  defendant  be  convicted  under  this  writ,  he  is  liable  to 
pay  a  fine  to  the  crown,  because  by  the  second  caption  he  takes 
upon  himself  to  determine  the  justice  and  legality  of  the  first, 
while  that  very  point  is  under  the  consideration  of  the  court  in 
which  the  replevin  depends.*  If  however  the  same  cattle,  or 
other  cattle  of  the  same  proprietor,  come  on  the  land  damage 
Jeasantj  they  may  be  distrained  again,  because  such  distress  is 
for  a  distinct  injury.** 

At  common  law,  if  the  plaintiff  was  nonsuited,  the  defend-  Writ  of 
ant  was  entitled  to  have  the  goods  returned;  but  the  plaintiff  «econd de- 
might  replevy  them  as  often  as  he  thought  proper;  to  remedy  "^®™*c®'i 
this  evil  the  statute  Westminster  2,  restrained  the  plaintiff 
from  replevying  after  nonsuit;  but  gave  him  a  writ  of  second 
deliverance^  which  is  in  the  nature  of  a  new  replevin.   If,  in  this 
writ,  the  plaintiff  does  not  prevail  in  his  suit,  the  defendant 
shall  have  a  return  of  the  goods  irrepleviable.    The  writ  of 
second  deliverance  is  a  aupersedeaxy  in  law,  to  the  writ  of  re- 
lorno  habendoy  but  not  to  the  writ  of  mquiry  of  damages,  un- 
der 7  Hen.  VIII,  c.  4,  and  21  Hen.  VIII,  c.  lb,  or  imder  17 
Car.  II,  c.  7.    When  the  distress  is  for  rent,  it  seems  that  the 
latter  statute  has  taken  away  the  writ  of  second  deliverance.^ 
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PROCEEDINGS  ON  THE  REPLEVIN   BOND. 

We  have  seen  that  when  goods  are  replevied,  the  sheriff  is 
required  by  statute  Westminster  2,  to  take  pledges  for  the  pro- 
secution of  the  suit,  and  for  a  return  of  the  goods  if  awarded; 
and  that  by  11  Geo.  II,  c.  19,  s.  23,  he  is  required,  in  cases  of 
distress  for  rent,  to  take  a  bond^  with  sureties,  &c.,  conditioned 
for  prosecuting  the  suit  with  effect,  &c.''    Before  the  passing  of 

>  Gilbert.  Rep.  837.    Wilk.  131.  * /<i.  F.  N.  B.  71. 

« 1  Saund.  195.    Wilk.  138.    Gilbert.  Rep.  217.    Bac.  Ab.  tit.  Rep.  (E.  3.) 

'  See  ofUe^  1336. 
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the  latter  statute  it  was  the  practice  to  take  bonds  under  the 
former,  though  the  sheriff  was  only  required  to  take  pledges** 
The  condition  of  replevin  bonds  being  to  prosecute  the  suit 
with  effect  and  without  delay,  and  to  return  the  distress  in  case 
a  return  be  awarded,  the  bond  is  forfeited  and  the  sureties 
become  liable  thereon,  in  case  the  plaintiff  fails  in  any  of  these 
WhttwUl  requisitea  The  bond  therefore  is  forfeited  if  the  plaintiff  do 
amount  to  not  appear  in  the  county  court  next  after  giving  the  bond,  and 

*  ^"'^^Ike  cater  his  plaint  there,  and  afterwards  proceed  in  the  prosecu- 
raplerin  ^on^  So  if  he  does  not  use  due  diligence  in  prosecuting  the 
bond.        suit,  he  is  guilty  of  a  breach  of  that  part  of  the  condition  which 

requires  him  to  prosecute  without  delay,  even  though  it  may 
not  appear  that  the  suit  is  determined;  but  he  is  not  responsi- 
ble for  any  delay  which  may  have  proceeded  from  the  negli- 
gence of  the  sheriff.*  **  When  the  breach  assigned  is,  that  the 
plaintiff  did  not  prosecute  his  suit  with  effect j  it  is  a  sufficient 
answer  to  show  that  the  suit  is  still  pending;  but  it  is  no  an- 
swer when  the  breach  is,  that  he  did  not  prosecute  it  without 
delay."**  The  condition  of  the  bond  for  prosecuting  the  suit 
"  with  effect,"  means  prosecuting  it  "  with  success,"  and  there- 
fore, if  a  plaintiff  in  replevin  fails,  the  bond  is  brokea,  and  the 
defendant  is  not  restrained  from  suing  on  the  bond,  though  he 

•  omits  to  sue  out  a  writ  tie  retorno  habendo^  and  cause  eiongaia 
*1344    to  be  returned  •thereon.*    The  condition  is  not  satisfied  by  a 

prosecution  of  the  suit  in  the  county  court;  but  if  the  plaint  be 
removed  by  re.  fa,  io,  into  a  superior  court,  it  must  be  prose- 
cuted there  with  effect,  and  a  return  made,  if  adjudged  there/ 
Therefore  where  the  plaintiff  was  nonsuited  for  want  of  a  plea 
in  bar,  it  was  held  that  the  avowant  might  sue  the  sureties 
on  the  bond,  and  that  he  need  not  execute  a  writ  of  inquiry 
for  his  damages,  because  the  plaintiff  had  not  prosecuted  his 
suit  with  effect.* 

But  if  the  plaintiff  be  restrained  by  injunction  out  of  the 

C5urt  of  Chancery,  or  if  he  die  before  the  suit  is  determined, 

whereby  the  suit  abates,  the  bond  will  not  be  forfeited.** 

Who  may      When  a  replevin  bond  is  forfeited,  the  sheriff  or  his  assignee 

sue  on  the  may  sue  upon  it;  for  the  11  Geo.  II,  c  19,  directs  the  sheriff 

bond.         Q^  person  taking  such  bond,  to  assign  the  same  at  the  request 

Assigning  and  costs  of  the  avowant  or  person  making  cognisance.    It  has 

the  bond,   been  held  under  this  statute,  that  the  sheriff  or  his  deputy  may 

assign  the  bond  to  the  avowant  or  conuzor,  or  to  hothjoiniiy^ 

•Wilk.  112. 

^  Dias  o.  Freeman,  5  T.  R.  195.    Com.  Dig.  tit.  Repl.  D. 

•  Harrison  t.  Wardle,  6  B.  &  Ad.  146.  (27  Eng.  C.  L.  64.)  See  Tamer  r.  Tur- 
ner, 4  Moore,  606.  2  B.  &  B.  107.  (6  Eng.  C.  L.  36.)  Axford  •.  Penrett,  4  Biog. 
586.     (15  Eng.  C.  L.  82.)     1  M.  &  P.  470. 

«  Per  Parke,  J.,  in  5  B.  &  Ad.  153.    (27  Eng.  C.  L.  69.) 

*  Perreau  v.  Devan,  8  D.  &  R.  72.    5  B.  &  C.  284.     (11  Eng.  C.  L.  230.) 
'GwUlim  V.  Holbrook,  1  B.  &  P.  410.  >  Watennan  o.  Tea,  2  Wils.  41. 
^  Ormond  (Duke  of)  v,  Bierley,  Garth.  519.     12  Mod.  380^ 

1  Pliillips  V.  Price,  3  M.  &  S.  180. 
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or  to  the  conuzor  only,  if  there  be  no  avowant;*  or  to  the  avow- 
ant only,  though  there  be  a  conuzor;  but  it  seems  to  be  ques- 
tionable whether  there  can  be  an  assignment  to  the  conuzor 
when  there  is  an  avowant.** 

It  has  been  held  that  where  the  plaintiff  and  defendant  in  What  a- 
replevin  referred  the  cause  to  an  arbitrator,  and  agreed  with-  mounts  to 
out  the  privity  of  the  replevin  bond  sureties,  that  the  bond  *  ^*^    - 
should  stand  as  a  security  for  the  performance  of  the  award,  the^re- 
the  sureties  were  discharged.®  '  ties. 

But  where  the  plaintiflf  and  the  principal  entered  into '  an 
agreement,  which  was  made  a  rule  of  coiirt,  to  stay  all  pro-  ^ 
ceedings  in  replevin,  upon  payment,  by  the  latter,  of  a  certain 
sum  of  money;  it  was  held,  that  the  surety  was  not  thereby 
discharged  after  breach  by  the  principal,  but  that  he  was  lia- 
ble for  so  much  as  appeared  upon  a  reference  to  be  due.**  So  it 
*has  been  held  to  be  no  plea  to  an  action  against  the  sureties,  *1346 
that  the  replevin  suit  was  referred  to  an  arbitrator,  and  that  he 
without  the  knowledge  of  the  sureties,  enlarged  the  time  for 
making  the  award.®  So  where  the  parties  to  a  replevin  suit 
referred  to  arbitration  the  time  of  payment  of  the  rent,  with 
certain  claims  of  the  tenant  on  the  landlord,  for  damages,  with 
liberty  for  the  tenant  to  deduct  them,  when  awarded,  from  the 
rent,  and  agreed  to  suspend  proceedings  in  replevin  pending 
the  teference;  held,  after  award  made,  that  the  sureties  in  the 
replevin  bond  were  not  thereby  discharged/ 

The  bond  may  be  put  in  suit,  though  it  may  not  in  all  points 
be  conformable  to  the  directions  of  the  statute  (11  Geo,  II,  c. 
19;)  as  if  it  be  executed  by  one  of  the  sureties  only,«f  or  though 
it  contain  no  condition  that  the  suit  should  be  prosecuterl  wi&- 
out  delay> 

The  plaintiflf  in  an  action  on  this  bond  may  declare  in  the  Action  on 
debet  and  detineij  or  in  the  deiinet  only.*    The  court  will  not  **?®  "P|j" 
set  aside  proceedings  on  the  bond,  because  the  action  is  com-  ^^ 
menced  before  breach,  for  that  fact  may  be  pleaded  ji  nor  will 
they  set  aside  an  execution  in  an  action  on  a  replevin  bond, 
upon  an  objection  to  the  proceedings  which  might  have  been 
taken  before  judgment.^     The  action  on  the  bond  must  be 
brought  in  the  same  court  in  which  the  re.  fa.  to,  is  returnable; 
but  it  may  be  brought  in  a  superior  court,  though  the  plaint  be 
not  removed  out  of  the  county  court.* 


«  Page  9.  Earner,  1  B.  &  P.  878.  ^  ktchet  v.  Dudley,  I  B.  &  P.  361. 

« Archer  v.  Hale,  4  Bing.  464.     (15  Eng.  C.  L,)     1  M.  &  P.  385. 
<  Hallett  0.  MouDtotephen,  3  D.  &  R.  343.    (16  Eog.  C.  L.  92.) 
*  Aldridge  v.  Harper,  10  Bing.  118.     (25  Eng.  C.  L.  53.)    3  M .  &  Scott,  518. 
'  Moore  «.  Bowmaker,  7  Taunt  97.    (2  Eog.  C.  L.  37.)    7  Price,  223.    2  Manh. 
392. 
>  Austen  v.  Howard,  7  Taunt  28.  327.    (2  Eng.  C.  L.  14.  123.) 
^  Dunbar  v.  Dunn,  10  Price,  54.  <  Wilson  v.  Hobday,  4  M.  &  Scott,  120. 

J  Antm.  5  Taunt  776.     (1  Eng.C.  L.  261.) 
k  Short  V,  Hubbard,  2  Bing.  445.    (9  Eng.  C.  L.  474.) 
1  Dias  V.  Freeman,  5  T.  R.  195. 
Vol.  IL— 34 


SECTION  XII. 

FBOCEEDIirOS  AGAHVST  THE  SHERIFF  FOR  TAKING  INSITPPICIENT 

PLEDGES. 

Case  lies  We  have  seen  that  the  sheriff  is  bound  to  take  pledges,  or  a 
*K**"8*  bond,  with  sureties  on  replevying  the  goods,  and  that  in  case 
^^.  hf  8  of-  ^^^  '^^^'^^  ^®  forfeited,  the  sureties  are  liable  to  be  sued  thereon 
fioere  for '  ^^  remains  to  be  observed,  that  if  the  defendant  obtain  judgment 
taking  in-  in  the  replevin  suit,  and  be  unable  to  get  satisfaction  from  the 
sufficient  principal,  or  the  sureties,  he  may  maintain  an  action  on  the 
pledges,  ^j^gg  against  the  sheriff,  or  the  replevin  clerk,  for  taking  insuf- 
If  the  sure-  ficient  pledges.'  If  at  the  time  of  taking  the  bond,  the  sure- 
^^^i^  ties  be  apparently  responsible,  the  sheriff  is  not  answerable  for 
^^     ^     their  sufficiency.*?    Therefore  it  is  sufficient,  on  the  part  of  the 

•  Gingell  v.  Turner,  3  Bing.  N.  C.  881.    (33  Eng.  C.  L.) 
»»  Hefford  v,  Alger,  1  Taunt.  218. 

«  Hunt  V.  Round,  2  Dowl.  558.  *  Id.    Ward  r.  Henley,  1  Y.  &  J.  285. 

•  Austen  «.  Howard,  1  Moore,  68.  7  Taunt.  28.  327.  (2  Eng.  C.  L.  14.  123.)  2 
Marsh.  352. 

'  Richards  o.  Acton,  2  61. 1220.  The  Court  of  King's  Bench  refused  an  attachment 
against  a  sheriff  for  neglecting  to  take  a  replevin  bond,  as  the  party  injured  might 
bring  an  action.  Rex  v.  Lewis,  2  T.  R.  617.  And  see  Jjesseyman  v.  Gildard,  1  N. 
R.  292. 

s  Hindle  v.  Blades,  5  Taunt.  225.    (1  Eng.  C.  L.  86.)    1  Maish.  27. 
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An  action  on'a  replevin  bond  was  stayed  at  the  instance  of 
the  sureties,  upon  paying  into  court  the  value  of  the  ^goods 
distrained,  and  costs;  the  value  to  be  ascertained  by  the  pro- 
thonotary.* 
Extent  of      The  sureties  in  a  replevin  bond  are  together  liable  only  to 
the  liahili-  tjj^  amount  of  the  penalty  in  the  bond,  and  the  costs  of  the  ac- 
ty  of  the    jiQjj^b  Qj  fyf  i\^Q  value  of  the  goods  seized,  and  double  costs.' 
"'^  *  *    And  if  the  penalty  or  value  of  the  goods  seized  exceed  the  amount 
of  the  rent  due  at  the  time  of  the  distress,  they  will  be  liable 
only  for  the  rent.* 
•1347        *  Where  a  sheriff  took  a  replevin  bond  from  one  surety  only, 
and  he  was  sued  thereon  by  the  person  making  cognisance  for 
having  taken  insufficient  pledges,  who  recovered  damages  and 
costs  in  such  action;  held,  that  the  sheriff  having  sued  the 
surety  on  the  bond  for  not  having  returned  the  goods,  and  sug- 
gested breaches  according  to  the  stat.  of  8  &  9  W.  Ill,  c.  11, 
was  not  entitled  to  recover  the  costs  incurred  in  defending  the 
action  against  him  as  such  sheriff;  and  that  as  the  surety  was 
precluded  fVom  calling  on  his  co-surety  for  contribution,  he  was 
only  liable  to  a  moiety  of  the  damages  awarded  by  the  jury  in 
the  action  against  the  sheriff.® 
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sheriff,  in  such  an  action,  to  show  that  the  sureties  are  appa-  Tesponsi- 
rently  persons  of  responsibility,  although  they  were  not  actually  We»  if  i« 
such;  unless  it  be  shown  that  the  sheriff  had  notice  of  the  fact,  sufficient. 
or  neglected  the  means  of  information  within  his  power,  and 
**did  not  act  under  the  circumstances,  and  considering  the  in-    *1348 
formation  he  had  obtained,  with  a  reasonable  degree  of  caution 
and  the  general  reputation  as  to  the  want  of  credit  of  the  sure- 
ties, in  the  neighborhood  of  their  respective  residences,  is  evi- 
dence against  the  sheriff.^ 

But  it  seems  that  if  the  sureties  reside  out  of  the  sheriff's 
bailiwick,  he  should  search  the  office  of  the  sheriff  in  whose 
baiUwick  they  reside,  to  ascertain  whether  any  process  had 
been  sued  out  against  them,  before  the  bond  is  taken.**  This 
action  is  maintainable  even  after  the  avowant  has  taken  an  as- 
signment of  the  replevin  bond,  and  sued  the  principal  and  sure- 
ties thereon,  if,  through  their  insolvency  or  otherwise,  he  has 
not  been  able  to  obtain  satisfaction;  for  the  assignment  of  the 
bond  is  no  waiver  of  any  proceedings  against  the  sheriff,  as  it 
is  in  the  case  of  a  bail  bond.«(l) 

The  declaration  in  this  action  should  set  forth  the  distress  The  de- 
and  replevin,  and  the  proceedings  in  the  suit,  and  state  that  it  claiation. 
was  the  duty  of  the  sheriff  to  take  sufficient  pledges,  and  that 
he  neglected  to  do  so,  and  that  the  plaintiff  had  not  obtained  a 
return  of  the  goods,  or  their  value.  Where  the  declaration 
stated  that  the  sheriff,  instead  of  taking  a  bond  from  the  plain- 
tiff in  replevin,  and  two  sufficient  sureties,  took  a  bond  from 
the  plaintiff,  and  one  surety,  who  was  alleged  to  be  insufficient; 
it  was  held  ill  for  not  alleging  that  the  plaintiff  in  replevin  was  ^ 
insufficient..**^  If  the  replevin  be  for  damage  fedsant^  the  de- 
claration should  sbow*that  a  writ  of  retorno  habendo  had  been 
issued,  and  elongata  returned  thereon.®  A  count  against  the 
sheriff  for  not  restoring  the  goods  is  bad,  for  his  duty  under 
Stat.  Westm.  2,  is  only  to  take  pledges  for  that  object.' 

Some  evidence  must  be  given  by  the  plaintiff  of  the  insuf-  Evidence, 
ficiency  of  the  pledges;  but  very  slight  evidence  is  sufficient 
to  throw  the  onus  of  proof  on  the  sheriff.^    The  sureties  them- 
selves are  competent  witnesses  to  prove  whether  they  are  suf- 
•ficient  or  not.**    It  is  unnecessary  to  prove  the  due  execution    *1349 
of  the  bond,  though  averred  in  the  declaration.' 

'  Scott  9.  Waithman,  3  Stark.  168.     (14  Eur:.  C.  L.  17B^) 
^  Sutton  V.  Waite,  8  Moore,  27.     (17  En^.  C.  L.  96.) 

*  1  Saund.  195.  ^  Hacker  v.  Gordon,  1  C.  &  M.  58. 

•  Id,  '  Id. 

s  B.  N.  P.  60.  ^  1  Saund.  195. 

i  Daroes  v.  Lucas,  R.  &  M.  S64.  (21  Eng.  C.  L.  434.)  Seott  v.  Waithman,  3 
Stark.  168.    (14  Eng.  C.  L.  176.) 

(I)  (Where  an  aulfninent  was  made  by  a  sheriff  of  a  replevin  bond  to  the  defendant  in 
the  replevin,  who  brought  suit  against  the  oblij^ora  and  obtained  judgment  hy  confenion 
against  one  of  them,  who  was  an  inhabitant  of  another  statu,  it  was  held  that  the  remedy 
against  the  sheriff  was  suspended  daring  the  continuance  of  the  proceedings  upon  the  bond; 
and  tliat  a  suit  could  not  be  maintained  against  him  after  such  SHsignroent  without  judicial 
cYidence  of  the  insolvency  of  the  obligors.  Cammonwetdth  v.  Reew^  9  Wharton,  124.  The 
mere  taking  an  assignment  of  a  replevin  bond  does  not  discharge  the  iheriS    IM,) 


! 
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Extoit  of  With  respect  to  the  amount  of  damages  for  which  the  sheri£f 
^®  f^*^^'  ^  liable  in  this  action,  the  decisions  are  by  no  means  uniform. 
•Leriff:  ^  It  has  been  held  in  some  cases,  that  the  sheriff  was  liable  to 
the  amount  of  the  rent  in  arrear,  and  also  the  costs  in  the  re- 
plevin suit;*  in  other  cases,  that  as  the  verdict  in  replevin  was 
only  for  a  return  of  the  goods,  the  damages  should  not  exceed 
the  value  of  the  goods ;^  yet  it  was  decided  in  one  case,  that  the 
plaintiff  might  recover  damages  beyond  the  penalty  in  ^e  bond, 
that  is,  for  more  than  double  the  value  of  the  goods.®  But  the 
court  of  Common  Pleas  afterwards  held,  that  the  good  sense 
and  justice  of  the  case  was,  that  the  sheriff  should  be  liable  no 
farther  than  the  sureties  would  have  been  if  he  had  done  his 
duty  under  stat  11  Geo.  II,  c  19,  viz.,  to  the  amount  of  double 
the  value  of  the  goods  distrained,  but  no  farther.^  And  this 
decision  was  recognised  and  acted  upon  in  a  very  recent  case.*^ 
So  that  it  seems  to  be  now  settled,  that  the  liability  of  the  she- 
riff is  restricted  to  the  amount  of  the  penalty  in  the  bond,  t.  e., 
double  the  value  of  the  goods  distrained. 

_ • 

•  Gibaon  v.  Bamett,  cited  in  4  T.  R.  434.  Prowse  v,  Pattison,  B.  N.  P.  39.  In 
this  case  the  value  of  the  ffoods  exceeded  the  damages  given.  Peireau  v,  Bevao,  8 
D.  &  R.  73;  (U  Ene.  C.  £.  330;)  here  the  damages  were  less  than  the  penalty  in 
the  bond.    Scott  v.  Waithman,  3  Stark.  168.    (14  Eng.  C.  L.  176.) 

k  Yea  17.  Lethbridge,  4  T.  R.  433. 

*  Concannen  v.  Lethbridge,  3  H.  Bl.  39.  And  see  Baker  v.  Garrett,  3  Bing.  5G, 
(11  Eng.  C.  L.  27,)  where  Best,  C.  J.,  said,  that  cases  might  occur  where  the  plain- 
tiif  might  recover  all  the  costs  he  had  incurred  in  consequence  of  the  insufficiency  of 
the  sureties.  But  the  court  there  held,  that  the  plaintiff  could  not  recover  as  f^r  spe- 
cial damans,  beyond  the  penalty  in  the  bond,  the  costs  incurred  by  him  in  suing  the 

w'vttrsdeB  without  effect,  unless  notice  of  his  intention  to  sue  theieon  had  been  pre- 
Wuslf  given  to  the  sheriff, 
^y^ns  o.  Brander,  3  H.  Black.  547. 

1^1  f.  Gudluck^  3  Bing.  N.  C.  330.    (29  Eng.  C.  L.  314.)     1  Hodges,  370. 
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SECTION  I. 

WOHDS  ACTIONABLE  IN  THEMSELVES. 

An  actian  on  the  case  lies  against  a  party  for  falsely  and  What 
maliciously*  uttering  or  publishing  words  imputing  to  another  words  are 
any  crime  or  misdemeanor,  for  which  corporal  punishment  «5^o^i»l>l« 
may  be  inflicted  in  a  temporal  court  of  criminal  jurisdiction,  or 
charging  him  with  having  an  infectious  disease,  the  imputa- 
tion of  which  may  exclude  him  from  society.  To  support  such 
action,  the  words  must  contain  an  express  imputation  of  some 
crime  liable  to  punishment,  some  capital  offence,  or  other  infa- 
mous crime  or  misdemeanor;  and  the  charge  upon  the  person 
spoken  of  must  be  precise.    But  to  impute  to  any  •man  the    *1351 
mere  defect  or  want  of  moral  virtue,  moral  duties,  or  obliga- 
tions, which  render  a  man  obnoxious  to  mankind,  is  not  ac- 
tionable.** 

It  has  been  held,  that  an  action  may  be  maintained  for  calling 
a  person  a  traitor,*  murderer,*  sheep-stealer,®  pickpocket;*"  or 

*  '*  Malice,  in  common  acceptation,  means  ill-will  against  a  person,  bnt,  in  its  legal 
sense,  it  means  a  wrongful  act  done  intentionally  without  just  cause  or  excuse.**  Per 
Baylej,  J.,  in  Bromage  v.  Proeser,  4  B.  &  C.  d55.  (10  Eng.  C.  L.  331.)  *«  Where 
the  law  implies  such  malice  as  is  necessary  to  maintain  the  action,  it  is  the  dn^  of 
the  judge  to  withdraw  the  question  of  malice  from  the  consideration  of  the  jury*'*    iU* 

*>  Per  De  Grey,  C.  J.,  in  Onslow  v.  Home,  3  Wils.  177,  recognised  hy  Lawrenoe, 
J.,  in  Holt  V.  Scholefield,  6  T.  R.  691.  Where  the  penalty  for  an  offence  is  merely 
pecuniary,  it  does  not  appear  that  an  action  will  lie  for  charging  it,  even  though  in 
default  of  payment  imprisonment  should  be  prescribed  by  the  statute.  Stariu  on  Sland. 
43. 

«  Dal.  17.    Lewis  v.  Roberts,  Hard.  203. 

d  1  Roll.  Ab.  73.    Mo.  29.  •  3  Bulst.  303. 

'  11  Mod.  266. 
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for  charging  another  with  felony,*  perjury,^  forgery,®  robbery.* 
So  the  woids, "  you  have  done  an  act  for  which  I  can  transport 
you,"  are  actionable.®  So,  calling  d  woman  residing  in  the 
city  of  London,  or  in  the  Borough,  "a  whore,*'  is  actionable^ 
for  she  is  liable  to  be  carted  for  such  offence,  in  those  places.^ 
So,  to  say  of  a  person  "  he  keeps  a  bawdy-house,"«  or  to  charge 
a  brewer  with  selling  unwholesome  beer,  is  actionable;  for  they 
are  indictable  offences^  So  an  action  will  lie  for  charging  a 
person  with  having  the  leprosy,*  or  a  venereal  disease^  or  the 
falling  sickness;*'  if  the  charge  imputes  a  continuance  of  the 
disorder  at  the  time  of  speaking.' 

It  would  be  inconsistent  with  the  limited  design  of  this  work, 
to  enumerate  all  the  decisions  as  to  what  words  are  actionable, 
and  what  are  not.  It  is  observable,  however,  that  the  principle 
which  governs  all  the  cases,  appears  to  be  the  degradation  of 
the  party  in  society,  or  his  liability  to  criminal  punishment.(l) 
•1352  *It  is  not  necessary,  however,  in  order  to  enable  the  plaintiff 
to  maintain  this  action,  that  the  imputation  against  him  might, 
if  proved,  subject  him  to  nny  future  penalty;  (or  where  the 
defendant  said,  ^'  C.  (the  plaintiff)  was  in  gaol,  and  tried  for 
his  Ufe,  and  would  have  been  hanged,  had  it  not  been  for  Leg- 
gatt,  for  breaking  open  the  granary  of  farmer  a^.  and  stealing 
his  bacon.""  So  where  the  words  were,  "  Thou  wast  in  Laun- 
ceston  gaol  for  coining,"  to  which  the  plaintiff  replied,  "  If  I 
was  there,  I  answered  it  well."  "Yes,"  said  the  defendant, 
"  you  were  burnt  in  the  hand  for  it."°  It  was  held,  in  both 
cases,  that  the  words  were  actionable,  for  they  were  injurious 
to  the  plaintiff's  reputation,  though  they  imported  that  the 
plaintiff  had  been  acquitted  in  the  one,  and  punished  in  the 
other;  and  therefore,  that  the  plaintiff  in  neither  of  the  cases, 
could  be  exposed  to  future  punishment.^  But  though  in  some 
instances  the  presumption  of  prejudice  to  the  plaintiff  in  so- 
ciety is  a  ground  of  action,  yet  it  may  be  laid  down  as  an 

•  Cro.  Car.  276. 

>  1  Roll.  Ab.  89.    1  Vin.  Ab.  405.  •  Jones  v.  Heme,  2  Wils.  87. 

*  Cro.  Jac.  *47.  The  words  "  he  robbed  /.  W,^  were  held  to  be  actionable,  (Lit- 
tledale,  J.,  diasetUienteY  Tomlinson  v,  Brittlebank,  4  B.  &  Ad.  630.  (24  En?.  C. 
L.  128.)  But  in  a  suosequent  case,  the  words  **  yoa  have  robbed  me  of  one  shilling 
tan  money,"  were  considered  not  to  be  actionable  without  an  innuendo;  for  the  court 
could  not  know  *'that  tan  money  could  be  the  subject  matter  of  robbery.''  Day  v« 
Robinson,  1  Ad.  &  Ell.  558.     (28  Engf.  C.  L.  151.) 

•  Curtis  V.  Curtis,  10  Bing.  477.     (25  Eng.  C.  L.  206.) 

'  1  Vin.  Ab.  395.    Sid.  97.     Brand  v.  Roberts,  4  Burr.  2418.    Id.  2032. 
«  Cro.  Eliz.  643.  »» 1  Vin.  Ab-  477.    6  Bac.  Ab.  210. 

*  Taylor  v.  Perkins,  Cro.  Jac.  144«  i  I  Roll.  Ab.  66. 

k  Id.  44«  1  Carslake  v.  Mapledoram,  2  T.  R.  473. 

■>  Carpenter  «.  Tarrant,  B^p.  Ump.  Hard.  339. 

■  Gainsford  v,'Tidce,  < /ro.  Jac.  536. 

o  See  also  Boston  v.  Tatham,  id.  622,  and  1  Stark.  Sland.  19. 

(1)  (An  action  for  slander  will  not  lie  in  Pcnnpylrania  for  words  spoken  in  another  state, 
when  the  uffenoe  charg^ed  by  those  words  is  not  indictable  in  thai  state,  allliough  indictable 
in  Pennsylvania.    Barclay  v.  Tiompmm^  2  Penna.  148.) 


SfiC.  I.]  WORDS  ACTIONABLE  IN  THEMSELVES.  '  1352 

established  rule,  that  no  charge  or  imputation  upon  the  plain- 
tiff, however  foul,  (except  that  of  having  an  infectious  disease,) 
will  be  actionable,  unless  it  be  of  an  offence  punishable  in  a 
temporal  court  of  criminal  jurisdiction.*  Words  imputing  an 
offence  which  is  cognisable  only  in  an  ecclesiastical  court;  as 
imputing  incontinence  to  females,  and  the  like,  are  not  action- 
able; for  they  concern  matters  merely  spiritual,  and  the  party 
defamed  has  a  remedy  in  the  Spiritual  Court.** 

General  words  of  abuse,  as  calling  a  man  a  rogue,  a  rascal,  General 
a  swindler*  and  the  like,  are  not  actionable,  as  they  do  not  words  of 
import  any  offence  punishable  in  a  temporal  court.    But  the  ^^^* 
words,  "  You  are  a  rogue,  and  I  will  prove  you  a  rogue,yor 
you  forged  my  name^^  are  actionable,  for  they  import  a  pun- 
ishable ^offence.*"    Though  an  imputation  of  perjury  is  action-    *1353 
able,  yet,  to  accuse  a  person  of  having  ybr;w/;ar/i  himself  is  not  Forsworn, 
actionable,  unless  it  appear  from  accompanying  circumstances 
that  the  defendant  meant  such  forswearing  as  would  constitute 
the  offence  of  perjury;  as  where  reference  is  made  to  a  parti- 
cular court,  or  some  judicial  proceeding,  in  which  false  swear- 
ing would  amount  to  perjury.'^(l)     Calling  a  man  a  thief  is  Thief, 
actionable,  if  it  be  thereby  intended  to  impute  a  felony;  as 
where  the  words  were,  "  He  is  a  thief,  and  robbed  me  of  my 
bricks. "**  But  where  the  words  were,  <*  You  are  a  bloody  thief. 
Who  stole  my  pigs?  You  did,  you  bloody  thief,  and  I  can  prove 
it;  you  poisoned  them  with  mustard  and  brimstone.^'     The 
jury  having  found  that  the  words  were  not  intended  to  impute 
felony,  it  was  held,  that  the  plaintiff  was  not  entitled  to  re- 
cover.K    If  it  appear  from  the  context,  or  the  plaintiff's  own 
showing,  that  the  word  "  thief,''  was  not  used  in  a  felonious 
sense,  the  plaintiff  will  be  nonsuited;^  otherwise  it  lies  on  the 
defendant  to  show  that  the  word  was  not  used  in  a  felonious 
sense.* 


V 


■  See  1  Stark.  21. 

*»  Parratt  r.  Carpenter,  Cro.  Eliz.  502.  Grayes  o.  Blanchet,  Salk.  696.  12  Mod. 
106.    4  Co.  20. 

«  Saville  v.  Jardine,  2  H.  Bl.  531.  3  Bl.  Com.  124.  1  Vin.  Ab.  417.  In  Jones  o. 
Heme,  2  Wila.  87,  Willes,  C.  J.,  said,  that  **if  it  were  now  rca  inUgra^  he  Bhould 
hold,  that  calling  a  man  a  rogue,  or  a  woman  a  whore,  in  public  company,  was  action- 
able." 

^  Jones  V.  Heme,  2  Wils.  87. 

«HoItv.  Scholefield,6T.  R.  691.  HalU.  Weeden,  8  D.  &  R.  140.  (14  Eng.  C. 
L.  340.)  1  Roll.  Ab.  39.  4  Co.  17.  h.  Croforde  «.  Biisse,  2  BuUt.  140.  Shaw  «. 
Thompson,  Cro.  Eliz.  609.  ''The  reason  is,  because,  'forsworn'  is  applicable  not 
only  to  perjuries  punishable  at  law,  but  also  to  offences  of  the  same  descnption  which 
incur  no  temporal  punishment"  Per  Lord  Denman,  C.  J.,  in  Tomlinson  v.  Brittle- 
bank,  4  B.  &  Ad.  632.     (24  Eng.  C.  L.  128.) 

'  Sloman  v.  Dutton,  10  Bing.  402.     (25  Eng.  C.  L.  182.)    B.  N.  P.  5. 

<  Sibley  v.  Tomlins,  4  Tyr.  90.    See  ChrisUe  v.  Cowell,  Peake,  4.    B.  N.  P.  5. 

^  Thompson  o.  Bernard,  1  Camp.  48.  *  Penfold  v.  Westcote,  2  N.  R.  335. 

(1)  (Shervood  y.  CAote,  11  Wend.  38.  Dayton  y.  RoekweU,  11  Wend.  140.  CfUman  y. 
Lowell,  8  Wend.  573.  Harvey  v.  Boies,  1  Penna.  12.  T^Pton  v.  KahU,  3  Watts,  90.  If  the 
charge,  however,  be  not  palpably  unfounded  on  the  face  of  it,  the  rink  of  a  proeccation  which 
it  inducoB  shall  be  compensated  in  damages.    Deford  ▼.  MiUer,  3  Fenna.  105.) 
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Stealing:.  Whether  a  charge  of  "stealing"  be  actionable,  depends 
upon  the  subject  matter  to  whi<h  it  is  applied.  If  it  appear 
that  the  term  was  not  capable  of  being  used  in  a  felonious 
sense,  it  is  not  actionable.  Thus,  to  accuse  a  man  of  stealing 
a  tree,  is  not  actionable,  for  the  offence  is  a  trespass,  and  not  a 
felony.*  So  where  the  words  spoken  in  respect  of  a  church- 
warden were,  "  Who  stole  the  parish  bell-ropes?''  innuendo, 
>  meaning  that  the  plaintiff  did;  it  was  held,  that  they  were  not 
actionable;  for  the  churchwarden  has  possession  of  the  goods  of 
1354  *the  church,  and  could  not  be  indicted  for  stealing  the  ropes.** 
On  the  same  principle,  words  imputing  embezzlement  to  a  per- 
son who  was  not  a  servant,  or  employed  in  the  capacity  of  a 
servant,  and  who,  therefore,  could  not,  in  the  eye  of  the  law, 
commit  such  an  offence,  were  held  not  to  be  actionable.® 

But  if  the  intention  to  charge  the  plaintiff  with  the  commis- 
sion of  a  crime  plainly  appears,  no  inconsistency  will  prevent 
the  words  from  being  actionable;  as  where  the  defendant's 
wife  said, "  Thou  art  a  thievish  rogue,  for  thou  hast  stolen  my 
faggots:"  it  was  held,  that  the  words  were  actionable,  though 
it  was  objected  that  a  married  woman  could  not  have  property 
of  her  own;  for  it  was  te  be  understood  according  to  common 
intendment,  that  she  charged  the  plaintiff  with  stealing  her 
AusbanePa  faggots.^ 

No  action  lies  for  these  words,  "  1  will  take  him  to  Bow 
Street  on  a  charge  of  forgery,"  because  the  words  do  not 
charge  the  person  of  whom  they  are  spoken  with  felony.*  But 
the  words, "  I  think  the  present  business  ought  to  have  the 
most  rigid  inquiry,  for  he  (the  plaintiff)  murdered  his  first  wife; 
that  is,  he  administered  improperly  medicines  to  her  for  a  cer- 
tain complaint,  which  was  the  cause  of  her  death,"  have  been 
held  to  be  actionable/  So  the  words,  "  He  was  put  in  the 
roundhouse  for  stealing  ducks  at  Crowland,"  are  actionable.^ 
Whenever  the  words  used  are  calculated  to  impress  upon  the 
minds  of  the  hearers  a  suspicion  of  the  plaintiff's  having  com- 
mitted a  criminal  act,  such  an  inference  may  and  ought  to  be 
drawn,  whatever  form  of  expression  may  have  been  adopted. 
Thus,  where  the  defendant  said  of  the  plaintiff,  that  **  he  was 
under  a  charge  of  a  prosecution  for  perjury,  and  that  G.  fV. 
(an  attorney  of  that  name)  had  the  Attorney-General's  direc- 
tions to  prosecute  the  plaintiff  for  perjuiy ;"  i^  was  held  to  be 
actionable,  as  calculated  to  convey  the  imputation  of  perjury^ 
•1355  So,  "where  one  said  of  another  "that  his  character  was  infa- 
mous, &c.;  that  delicacy  forbade  him  from  bringing  a  direct 

•  B.  N.  P.  5.    Hob.  406. 

^  Jackson  o.  Adams,  3  Bing.  N.  C.  403.    (39  Enff.  C.  L.  371.)     1  Hodges,  339. 
'«  WUliams  «.  Stott,  1  C.  &  M.  675. 

^  Stamp  V.  White,  Cro.  Jao.  600.    CorUroy  1  Rol.  Ab.  74.    Chamel's  Case,  Cio. 
Eliz.  379. 

*  Harrison  v.  King,  4  Price,  46.    7  Tannt.  431.    (3  Eng.  C.  L.  165.) 
'  Ford  r.  Primrose,  5  D.  &;  R.  387.     (16  Eng.  C.  L.  334.) 

K  Beavor  v.  Hides,  3  Wils.  300.  ^  Roberts  v.  Gamdoi,  9  East,  93. 
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charge,  but  it  was  a  male  child  who  complained  to  him:"  such 
words  were  understood  to  mean  a  charge  of  unnatural  practi- 
ces, and  sufficiently  certain  in  themselves  to  be  actionable,  with- 
out the  aid  of  an  innuendo,^ 

Formerly  a  doctrine  prevailed  that  words  should  be  con-  Mitiori 
strued  in  their  mildest  sense,  in  mitiori  sensii^  even  in  direct  ****•"• 
opposition  to  the  finding  of  the  jury;  as  where  the  words  were 
^  thou  art  as  arrant  a  thief  as  any  in  England,  for  thou  hast 
broken  up  /.'s  chest)  and  taken  away  40/."    After  verdict  for 
the  plaintiff,  judgment  was  arrested  on  the  grounds  that  the 
words  did  not  show  the  commission  of  a  felony;  for  the  money 
might  have  been  taken  away,  and  the  chest  broken  open  in 
the  midday,  and  in  the  presence  of  divers;  and  if  so,  it  was  not 
a  felony.*»    But  it  is  now  an  established  rule  of  law,  that  both  Words  are 
judges  and  juries  shall  understand  words  in  that  sense  which  ^  **1^ 
the  author  intended  to  convey  to  the  minds  of  the  hearers,  as  [^^^ 
evidenced  by  the  circumstances  of  the  case,  and  that  it  is  the  sense 
province  of  the  jury  to  decide,  (taking  all  the  circumstances  in-  which  the 
to  consideration,)  whether  the  words  were  spoken  maliciously  ^^^^ '"' 
and  with  a  view  to  defame  the  plaintiff;  and  for  the  court  to  ^°™^ 
determine,  whether  such  words,  taken  in  the  sense  imputed  to 
them,  form  a  good  ground  of  action.^(l) 


SECTION  n. 

WORDS   SPOKEN  IN  RESPECT  OF  OFFICE,  PROFESSION,  ETC* 

Words,  not  otherwise  actionable,  may  form  the  basis  of  an  Words 
action  if  spoken  of  a  party  in  respect  of  his  office,  profession,  spoken  of 
trade,  or  business.    TTius,  to  charge  a  justice  of  the  peace  with  l^^^i  JJ 
corruption,  or  a  criminal  breach  of  duty,  is  actionable,  as  it  his  office, 
may  tend  to  exclude  him  from  that  office.''(2)    But  an  action  &c. 
will  not  lie  for  calling  a  justice  of  the  peace  a  fool,  a  blockhead,    *1356 
an  ass,  &c, "  because,"  as  was  quaintly  remarked  by  Holt,  C. 
J., ''  it  is  not  his  fault  that  he  is  a  blockhead,  for  he  cannot  be 
otherwise  than  his  Maker  made  him,  but  if  he  had  been  a  wise 
man,  and  wicked  principles  were  charged  upon  him  when  he 
had  not  them,  an  action  would  lie;  for  though  a  man  cannot 
be  wiser  he  may  be  honester  than  he  is.""    Where  words  are 

*  Woolnoth  V,  Meadows,  5  East,  463.         i»  Forster  v.  Browning,  Cro.  Jac.  687. 

*  Rex  V,  Hone,  1  Cowp.  673.    R.  r.  Watson,  2  T.  R.  306.    Roberts  v,  Camden, 
9upra,    Read  o.  Ambridge,  6  C.  &  P.  308.    (35  Eng.  C.  L.  412.) 

*  Ayeton  v.  Blagrave,  Stra.  617.   3  Lord  Rajm.  1369.    Herle  v,  Osgood,  1  VenU  40. 

*  Powe  V.  PriDu,  Holt,  653.    Salk.  694.    Bill  v.  Neal,  1  Lev.  53. 

(1)  (Gihgon  V.  WiUiatM,  4  Wend.  330.) 

(2)  (Words  spoken  of  a  plaintiiF— a  jndg«— imputing  official  misoondoct  heid  to  be  aetion- 
ablo  withoat  ooUoquinm  or  innoendo.    Hook  7.  Hackney,  16  Serg.  Sl  ft.  365.) 
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spoken  of  a  person  in  an  office  of  profit,  which  have  a  natural 
tendency  to  occasion  a  loss  of  such  office,  or  which  impute  the 
want  of  some  necessary  qualification  for,  or  some  misconduct 
in  it,  they  are  actionable.^ 

This  action  extends  to  all  oflSces  of  trust  or  profit,  wilhout 
limitation,  provided  they  be  of  a  temporal  nature.    Thus,  it 
extends  to  that  of  a  churchwarden,  a  clerk  of  a  public  com- 
pany, a  town  clerk,^  &c.    So,  it  extends  to  words  spoken  of 
men  in  their  profession  as  barristers  and  physicians,  if  they  be 
practising  at  the  time.    Thus,  to  say  of  a  barrister,  ^Mie  is  a 
dunce,"'  or  of  a  physician,  that  "  he  is  no  scholar,"  is  action- 
able.**    So,  it  extends  to  words  said  of  clergymen,  if  they  hold 
Words  of  a  preferment;*  and  attorneys.  The  words,  "  he  is  no  more  law- 
an  atior-    y^^  ^^^^^  jj,^  devil,"*' "he  deserves  to  be  struck  off  the  roU;"« 
^^^'  are  actionable  when  spoken  of  an  attorney.    But  it  has  been 

held  that  the  words,  ^*  I  have  taken  out  a  warrant  to  tax  his 
bill;"  <<P11  bring  him  to  book,  and  shall  have  him  struck  off 
the  rolls;"  were  not  actionable.^  To  say  to  an  attorney,  "You 
are  well  known  to  be  a  corrupt  man  and  to  deal  corruptly;'* 
has  been  held  actionable.J  So,  where  the  words  were, "  Thou 
art  a  false  knave,  a  cozening  knave,  and  hast  gotten  all  that 
•1357  thou  *hast  by  cozenage,  and  thou  hast  cozened  ail  that  have 
dealt  with  thee."J    So, "  Thou  art  a  common  barrator." 

To  say  of  an  attorney, "  He  has  defrauded  his  creditors,  and 

has  been  horsewhipped  off  the  course  at  Doncaster,"  is  not 

actionable  unless  spoken  of  him  in  his  profession.^ 

Words  if       Any  words  tending  to  injure  a  merchant  or  a  tradesman, 

spoken  of  ^j.  affecting  a  person  in  the  particular  art  by  which  he  gains 

chantor     ^^  livelihood,  are  actionable.(l)  To  say  of  a  corn  factor, "  You 

tradesman  are  a  rogue  and  a  swindling  rascal;  you  delivered  me  100 

bushels  of  oats,  worse  by  6d.  a  bushel  than  I  bargained  for," 

is   actionable,   without  proof  of  special   damage.'     So,  to 

say  of  a  tradesman, "  He  lives  by  swindling  and  robbing  the 

public,"  is  actionable,  though  the  transaction  alluded  to  may 

amount  only  to  a  fraud."    So  to  say  of  an  innkeeper,  "  He 

is  a  bankrupt,  he  will  be  in  the  gazette  in  a  twelvemonth, 

he  is  a  pauper,"  has  been  held  to  be  actionable,  .though  at  the 

time  he  was  not  liable  to  the  bankrupt  laws.**    So  to  say  of 

'  Lumbj  r.  AHday,  1  C.  &  J.  301.  *>  1  Stark.  Sland.  124. 

. «  Peard  v.  Johnes,  Cro.  Car.  S8«.  ««  6  Bac.  Ab.  215.    Poph.  907.   2  Vent  28* 

*  1  Roll.  Ab.  58.    See  Musgrore  v.  Bovy,  2  Stra.  946. 
'  Day  V.  BuUer,  3  Wils.  59.  s  Phillips  v,  Janson,  2  Esp.  624. 

*/rf.  I  4  Co.  16. 

J  Jenkins  v.  Smith,  Cro.  Jac.  586.  k  Taylor  v.  Starkey,  Cro.  Car.  192. 

»  Doyley  r.  Roberts,  3  Bing;  N.  C.  835.    (32  Eng.  C.  L.) 
»  Thomas  9.  Jackson,  3  Bing.  104.    (11  Eng.  C.  L.  52.) 
"  Smith  r.  Carey,  3  Camp.  461. 

o  Whittaker  «.  Bradley,  7  D.  &  R.  649.     (16  Eng.  C.*L.  310.)    S.  C,  nam.  Whit- 
tington  V.  Gladwin,  5  B.  &  C.  180.     (11  Eng.  C.  L.  195.) 

(1)  {Stunner  y.  Utley,  7  Conn.  259.     Thbias  ▼.  Bfifland,  4  Wend.  537.    O$trom  y.  CalkinB^ 
5  Wend.  263.    Bathbun  ▼.  Emigk,  6  Wend.  407.    SewiU  v.  Catlin^  3  Wend,  ^h) 
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a  stock-broker,  "He  is  a  lame  duck;'^*  of  a  pawnbroker, 
"  He  is  a  broken  fellow  ;*»  to  a  milliner,  "  You  are  not  worth 
a  farthing;"**  of  a  husbandman, "  He  owes  more  than  he  is 
worth;"**  of  a  trader, "  He  hath  nothing  but  rotten  goods  in  his 
shop;"*  of  a  midwife,  "  Many  have  perished  for  her  want  of 
skill,"' is  actionable. 

Saying  of  a  commission  agent  that  be  is  an  unprincipled 
man,  and  borrowed  money  without  repaying  it,  is  not  action- 
able without  special  damage.c^ 


SECTION  in. 

SPECIAL  DAMAGE. 

Words  not  actionable  in  themselves  may  become  so  by  rea-  The 
son  of  special  damage  resulting  from  them.     But  to  sustain  words 
such  action,  the  words  must  be  defamatory  in  their  nature,  and  J'^fo^ato- 
the  special  damage  must  be  the  fair  and  natural  result  of  them,  ^y^  and  the 
Thus,  where  the  defendant  said  of  the  plaintiff,  a  shopwoman,  special  da- 
"  She  secreted  1*.  6</.  under  the  till,"  stating  "  these  are  not  mage 
times  to  be  robbed;"  and  the  special  damage  alleged  was,  that  ™"®|^?^® 
by  *reason  of  the  words,  one  S,  refused  to  take  the  plaintiff  }^^  ^^^^^ 
into  his  service;  after  verdict  for  the  plaintiff  judgment  was    •1358 
arrested,  because  the  words  were  not  in  their  nature  defama- 
tory or  injurious  to  the  plaintiff  (it  not  appealing  whose  money 
it  was.**)     So,  where  the  special  damage  alleged  was,  the  re-  The  da- 
fusal  of  another  person  to  employ  the  plaintiff,  and  it  appeared  mage 
that  the  refusal  was  founded  partly  on  the  defendant's  words  ™^|iy  ^^^ 
and  partly  on  another  circumstance;  it  was  held,  that  the  tributable 
action  was  not  maintainable,  since  the  damage  must  be  wholly  to  the 
attributable  to  the  words.'    So,  where  the  defendant  asserted  words, 
that  the  plaintiff  cut  his  master's  cordage,  and  the  damage 
alleged  was  that  in  consequence  of  these  words  the  master 
discharged  the  plaintiff;  held,  not  sufficient;  for  the  alleged 
damage  was  not  the  natm*al  consequence  of  the  words;  it  was 
a  mere  wrongful  act  of  the  master,  for  which  the  defendant 
was  no  more  answerable  than  if,  in  consequence  of  the  words 
other  persons  had  thrown  the  plaintiff  into  a  horse-pond  by 
way  of  punishment.^    So  where  the  defendant  libelled  a  the- 
atrical performer,  in  consequence  of  which  she  refused  to  sing; 
it  was  held,  that  the  proprietor  of  the  theatre  could  not  main- 

*  Morris  v.  Langdale,  2  B.  &  P.  284.  ^  Holt,  653. 

« I  Stark.  140.  <<  Dobson  v.  Thontone,  3  Mod.  113. 

*  1  Stark.  Bland.  141.  '  Flower's  Case,  Cro.  Car.  311. 
<  Storey  v.  Challands,  8  C.  A^  P.  334. 

*  Kelly  V.  Partington,  5  B.  &  Ad.  645.  (37  Eng.  C.  L.  144.)    3  N.  &  M.  117, 
i  Vicars  9.  Wilcocks,  8  East,  \.  Ud» 
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tain  an  action  for  the  damage  resulting  to  him  from  her  re- 
fusal to  attend;  for  the  injury  was  too  remote,  and  her  refusal 
to  sing  might  have  proceeded  from  caprice  or  indolence.* 

But  it  is  not  necessary  that  the  person  whose  act  constitutes 
the  special  damage  should  have  believed  the  defamatory  charge 
provided  that  he  acted  in  consequence  of  the  words  having  beea 
spoken.* 

Loss  of  marriage  is  a  sufficient  damage  to  support  this  action, 
but  the  plaintiff  must  allege  and  prove  that  a  marriage  with 
some  specific  person  was  in  contemplation,  and  was  prevented 
by  the  speaking  of  the  words.^  So  is  the  loss  of  particular 
customers  by  a  tradesman.'  So,  to  be  deprived  of  substantial 
benefit  arising  from  the  hospitality  of  friends,  is  a  sufficient 
•damage.*  So,  where  in  consequence  of  a  charge  of  inconti- 
nence, the  plaintiff  was  prevented  from  preaching  and  receiv- 
ing voluntary  donations  from  his  congregation;  it  was  held  to 
be  a  sufficient  special  damage  to  support  an  action.^ 

Where  the  plaintiff  alleged  special  damage  from  the  words 
spoken  by  the  defendant;  it  was  held,  not  to  be  supported  by 
proof,  that  the  defendsuit  had  spoken  the  words  to  ^.,and  that 
the  damage  ensued  in  consequence  of  J?.'s  repeating  them  as 
the  words  of  the  defendant* 


SECTION  IV. 


SLAKDER  OF  TITLE. 


disiaheri 
801U 


Words  Words  tending  to  the  disinherison  of  a  party  or  to  impeach 

tending  to  ^jg  i[i\q  to  land  are  actionable.  As  where  the  defendant  said 
to  the  plaintiff  who  was  heir  apparent  to  his  father  and  uncle, 
"  Thou  art  a  bastard;"  it  was  held  to  be  actionable,  since  by 
reason  of  the  words  the  plaintiff  might  be  in  disgrace  with  his 
father  and  uncle,  and  they  conceiving  a  jealousy  of  him  touch- 
ing the  same  might  possibly  disinherit  him;  and  the  law  gives 
an  action  for  a  possibility  of  damage.^  But  no  action  lies  for 
Slander  of  words  affecting  the  present  title  of  a  plaintiff  to  an  estate,  with- 
kf*  JfJtfi^  out  showing  some  special  damage  resulting  from  them,  as  that 
"  """"    he  was  prevented  from  selling  or  making  an  advantageous  dis- 


be  attend- 


*■  Ashley  «.  Harrison,  1  Esp.  48.  Peake,  194.  See  Monis  o.  Langdale,  2  B.  &  P. 
S84. 

»  Knight  D.  Gibbs,  3  Ney.  ^  M.  467.     1  Adol.  &  Ellis,  43.    (38  Enj.  C.  L.  30.) 

<"  Davis  V.  Gardiner,  4  Co.  16.     1  Roll.  36. 

*  B.  N.  P.  7.    Tilk  V.  Parsons,  2  C.  &  P.  201.     (19  Eng.  C.  L.  89.) 

'  Moore  v.  Meagher,  1  Taunt  39.  '  Hartley  v.  Herring,  8  T.  R.  130. 

<  Ward  V.  Weeks,  7  Bing.  211.  (20  Eng.  0.  L.  104.)  4  M.  &  P.  796.  And  see 
Rutherford  v.  Evans,  6  Bing.  451.     (19  Eng.  C.  L.  128.)     4  M.  &;  P.  163. 

>>  Humphreys  v.  Stanfield,  Cro.  Car.  469.   Turner  «•  Stirling,  2  Vent.  36« 
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position  of  it.*    If  the  defendant  having  probable  cause,  bond  ed  with 
j^de  spoke  the  words,  claiming  title  in  himself,  no  action  will  special  da- 
lie.^    So,  the  attorney  of  a  party  claiming  title  is  not  liable  to  ^J^^^ble 
this  action,  if  he  bondjidey  though  without  authority,  makes 
such  objections  to  the  vendor's  title  as  his  principal  would  have 
been  authorised  in  making.^    But  where  the  plaintiff,  having 
advertised  for  sale  a  bond  executed  to  him  by  the  defendant  as 
*a  surety,  the  payment  of  which  had  been  resisted  in  a  long    •1360 
course  of  litigation  in  which  the  validity  of  the  bond  had  been 
disputed;   the  defendant,  pending  a  suit  in  error,  published 
among  the  persons  assembled  to  bid  for  the  bond  at  an  auction 
a  statement  of  all  the  circumstances  under  which  the  bond  \yas 
given,  and  alluding  to  the  plaintiff,  concluded,  ^^  His  object  is 
either  to  extract  money  from  the  pocket  of  an  unwary  pur- 
chaser, or  what  is  more  likely,  by  this  threat  of  publication,  to 
extort  money  from  me;''  held,  that  this  exceeded  the  latitude 
allowed  for  privileged  communications,  or  observations  on  titles 
by  a  party  interested,  and  that  it  was  a  libel  although  no  express  ' 

malice  was  proved.* 

It  is  a  good  answer  to  an  action  for  slander  of  title,  that  the 
defendant  acted  bond  fide  in  the  communication  which  he 
made,  believing  it  to  be  true.* 


SECTION  V. 

LIBEL. 

The  preceding  pages  have  been  devoted  to  the  consideration 
of  oral  slander  or  defamatory  words  actionable  without  special 
damage;  it  is  now  proposed  to  treat  of  a  "  libel,"  Though  in 
ordinary  acceptation  a  libel  is  not  comprised  in  the  term  <'  slan- 
der," yet,  in  legal  understanding  the  latter  term  embraces 
written  as  well  as  oral  defamation;  and  as  actions  for  Ubel  are 
governed  by  the  same  principles  as  actions  for  words,  it  is 
deemed  expedient  to  consider  them  under  the  same  head. 

A  libel  is  a  malicious  defamation  expressed  in  printing  or  Definition 
writing,  or  bv  pictures  or  other  signs,  tending  to  injure  the  cha-  ^^  ^  li*>«l- 
racter  of  an  mdividual  or  to  diminish  his  reputation.^    ^  If  any 

•  Snede  o.  Badley,  3  Balstr.  74.  1  Yin.  Ab.  553.  Gerrard  «•  Dickenson,  Cro. 
Elz.  196. 

*>  Smith  V.  Spooner,  3  Taunt.  346. 

«  Watson  «.  ReTnolds,  M.  &  M.  1.    (2d  Eng.  0.  L.  331.) 

<  Robertson  v.  M'Douffall,  4  Bing.  670.    (15  Eng.  0.  L.  106.)     1  M.  &  P.  693. 

*  Pitt  V.  Donovan,  1  M.  &  S.  639. 

'  Bac.  Ab.  tit.  Libel,  3  Bl.  Com.  135.  Hawk.  P.  C.  Libel.  A  justice  of  peace  ont 
of  sessions,  before  information  filed,  or  indictment  found,  has  jmisdiction,  in  the  first 
instance,  to  issue  his  warrant  to  apprehend  a  party  charged  on  oath  with  publishing  a 
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*nian  deliberately  or  maliciously  publish  anything  in  writing 
concerning  another  which  renders  him  ridiculous,  or  tends  to 
hinder  mankind  from  associating  or  having  intercourse  with 
him,  an  action  will  lie  against  such  publisher.'**  It  follows 
therefore,  that  an  action  may  be  maintained  for  defamatory 
words  published  in  writing  or  print,  which  would  not  have 
been  actionable  if  merely  spoken.  Thus  we  have  seea 
that  to  call  a  man  generally  ^*  a  swindler,"  is  not  actionable.^ 
Yet  it  has  been  held,  that  if  published  in  print  it  is  action- 
able.^  So,  to  publish  of  a  man  in  writing,  that  he  was  "  an 
itchy  old  toad,  and  stunk  of  brimstone,''  has  been  held  to  be 
actionable.*^  So  that  he  was  "  a  villain,"*  though  if  spoken 
merely,  an  action  would  not  lie.  The  grounds  of  the  distinc- 
tion between  written  and  oml  slander  are,  that  the  former  is 
presumed  to  have  been  effected  with  coolness  and  deliberation 
and  to  be  more  permanent  and  propagate  wider  than  words, 
which  are  frequently  the  effect  of  a  sudden  gust  of  passion, 
and  may  soon  be  buried  in  oblivion.' 

Where  the  defendant  posted  up  in  a  public  room  the  follow- 
ing notice:  "The  Rev.  John  Robinson  and  Mr.  James  Robin- 
son, inhabitants  of  this  town,  not  being  persons  that  the  pro- 
prietors and  annual  subscribers  think  it  proper  to  associate 
with,  are  excluded  this  room;"  it  was  held  not  to  be  actionable; 
for  the  publication  merely  asserted  the  opinions  of  the  defend- 
ants, that  the  plaintiff  was  not  a  proper  person  to  be  asso- 
ciated with  them,  not  that  he  was  an  improper  person  for 
general  society.if 

A  person  who  pursues  an  illegal  avocation,  such  as  a  public 
*1362  *room  for  pugilistic  exhibitions,  cannot  maintain  an  action  for 
a  libel  regarding  his  conduct  in  such  avocation.'  So,  an  action 
for  a  libel  does  not  lie  for  anything  written  against  a  party, 
touching  his  conduct  in  an  illegal  transaction;  but  for  miscon- 
duct imputed  to  him  in  any  matter  independent  of  the  illegal 
transaction,  though  arising  out  of  it,  an  action  lies.*    But  it  is 


libel,  and  require  him  to  find  bail;  and,  in  default  of  sureties,  to  commit  him  to  prison 
to  abide  his  trial.  Butt  e.  Conant,  (Knu)  4  Moore,  195.  1  B.  &  B.  548.  (5  En^. 
C.  L.  186.)     1  Gow.  84. 

■  Per  Wilraol,  C.  J.,  in  Villers  v.  Mousley,  2  Wils.  403.  Tuam  (Archbishop  of) 
V.  Robeson,  6  Bing.  409.  Thorley  r.  The  Earl  of  Kerry,  4  Taunt.  356.  "  Scandalous 
matter  is  not  necessary  to  make  a  libel,  it  is  enough  if  the  defendant  induce  an  ill 
opinion  to  be  had  of  the  plaintiff,  or  make  him  contemptible  and  ridiculous."  Per 
Holt,  C.  J., .in  Cropp  v.  Hiiney,  3  Salk.  226.  And  see  verba  Lord  Hardwicke,  C.  J., 
in  Bradley  r.  Methwyn,  S.  N.  P.  1040.  **An  action  is  maintainable  for  slander,  either 
written  or  printed,  provided  the  tendency  of  it  be  to  bring  a  man  into  hatred,  contempt, 
or  ridicule.^'  Per  Bailey,  J.,  in  Macgrcgor  ©.  Thwaites,  3  B.  &  C.  33.  (10  Eng.  C, 
L.  6.) 

«•  JlnU,  1352.  «  J'Anson  r.  Stuart,  1  T.  R.  748. 

*  Villers  v.  Mousley,  2  Wils.  403.  •  Bell  r.  Stone,  1  B.  &  P.  331. 

'  4  Bac.  Ab.  449.     6  tV.  203.     Rex  e.  Beare,  1  Lord  Raym.  414. 

V  Robinson  t,  Jermyn,  1  Price,  11. 

k  Hunt  V.  Bell,  7  Moore,  212.     I  Bing.  1.     (8  Eng.  C.  L.  219.) 

1  Yrisarri  v.  Clement,  3  Bing.  432.    (13  Eng.  C.  L.  36.) 


^ 
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actionable  to  publish  of  a  man  that  he  has  been  guilty  of  gross 
misconduct  and  insulted  females  in  a  barefaced  manner.*  So, 
to  publish  of  a  Protestant  bishop  that  he  attempted  to  convert 
Catholic  priests  by  offei*s  of  money  and  preferment.** 

Suspending  a  lamp  or  exhibiting  an  inscription  opposite  to 
the  plaintiff's  house  insinuating  that  it  was  a  house  of  ill  fame, 
is  a  libel  for  which  an  action  will  lie.® 


SECTION  VI. 

SCA19DALUM  MAGNATUM. 

Defamatory  words  spoken  of  a  peer,  a  judge,  or  other  great 
officer  of  the  state,  are  termed  scandalum  magnatum. 

By  Stat.  2  R.  II,  c.  5, "  none  shall  devise  or  speak  false  news, 
lies,  or  other  such  false  things  of  the  prelates,  dukes,  earls,  ba- 
rons, and  other  nobles  and  great  men  of  the  realm,  and  of  the 
chancellor,  treasurer,  clerk  of  the  privy  seal,  steward  of  the 
king's  house,  justices  of  the  one  bench  or  the  other,  and  other 
great  officers  of  the  realm,  and  he  that  doth  shall  incur  the 
pain  of  the  stat.  Westm.  I,  c.  34,"  which  is,  "  that  he  shall  be 
taken  and  kept  in  prison  until  he  hath  brought  him  into  court 
which  was  the  first  author  of  the  tale;"  and  by  12  Ric.  II,  c 
11,  <'  if  such  person  cannot  find  him  by  whom  the  speech  be 
moved,  he  may  be  punished  by  the  advice  of  the  council." 

Though  a  remedy  by  action  is  not  expressly  given  by  these 
statutes,  yet  upon  the  principle  that  whenever  a  party  is  pre-  *1363 
judiccd  by  sin  act  which  is  prohibited  by  the  statute,  he  is  en- 
titled to  damages,  it  has  been  held,  that  an  action  on  the  case 
lies  as  well  on  behalf  of  the  crown,  to  inflict  the  punishment  of 
imprisonment  upon  the  slanderer,  as  on  behalf  of  the  party 
aggrieved  to  recover  damages.**  Many  words  which  are  not 
actionable  when  spoken  of  a  private  individual  are  actioniible 
when  spoken  of  persons  of  high  rank:  thus,  the  following  words 
spoken  of  a  peer  have  been  held  to  be  actionable:  <'He  is  an 
unworthy  man  and  acts  against  law  and  reason."^  "  There  is 
no  more  value  in  him  than  a  dog."'  '<  He  has  no  more  con- 
science than  a  dog."»    "  He  is  an  oppressor."* 


•  Clement  r.  Chivis,  9  6.  &  C.  172.     (17  Eng.  C.  L.  553.) 
^  Taam  (Archbishop  of)  e.  Robeson,  5  Bin?.  17.     (15  Ene.  C.  L.  350.) 
«  JefferieB  v.  Duncombe,  3  Camp.  3.    Spall  v.  Massey,  3  Stark.  559.     (3  Eng.  C. 
L.  474.) 
«  2  Inst.  118.    Kirl.  86.  •  Lord  Townsend  v.  Dr.  Hughes,  3  Mod.  150. 

'  Marouis  of  Dorchester's  case,  Crom.  Jur.     1  Stark.  Sland.  182. 
'  The  Duke  of  Buckingham's  case,  Roll.  1369. 
^  The  Earl  of  Leicester's  case. 
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1. — Of  privileged  commit nica lions  in  general."]  We  have 
seen  that  malice  is  an  essential  ingredient  in  oral  or  written 
slander;  it  is  observable,  however,  that  when  defamatory  com- 
munications are  published  of  another,  the  natural  tendency  of 
which  is  to  defame  and  injure  him,  the  law  will  infer  that  the 
defendant  had  acted  maliciously,  unless  it  appears  that  the 
communications  were  made  on  an  occasion,  and  under  cir- 
What        cumstances,  which  the  law  regards  as  privileged.    Whenever 
communi-  the  author  of  the  alleged  slander  acted  in  the  bond  fide  dis- 
privUe^*  charge  of  any  public  or  private  duty,  whether  legal  or  moral, 
p  V  egea.  ^^  j^  ^|^^  prosecution  of  his  own  rights  or  interests,  an  action 
cannot  be  maintained  against  him  without  proof  of  malice  in 
fact;  "every  wilful  unauthorised  publication,"  said  Parke,  B., 
"  injurious  to  the  character  of  another,  is  a  Ubel;  but  where  the 
writer  is  acting  on  any  duty,  legal  or  moral,  towards  the  per- 
*1364    son  'to  whom  he  writes,  or  where  he  has,  by  his  situation,  to 
protect  the  interests  of  that  person,  that  which  he  writes  under 
such  circumstances  is  a  privileged  communication,  and  no  ac- 
tion will  lie  for  what  is  thus  written,  unless  the  writer  be  ac- 
tuated by  malice."*    A  privileged  coramimication  means  no- 
thing more  than,  that  the  occasion  of  making  it  rebuts  the 
primd  facie  inference  of  malice  arising  from  the  publication  of 
matter  prejudicial  to  the  character  of  the  plaintiff,  and  tlirows 
upon  him  the  onus  of  proving  malice  in  fact,  but  not  of  proving 
it  by  extrinsic  evidence  only;  he  has  still  a  right  to  require  that 
the  alleged  libel  itself  shall  be  submitted  to  the  jury,  that  they 
may  judge  whether  there  is  any  evidence  of  malice  on  the 
face  of  it.** 

The  following  are  instances  of  communications  which  have 
been  held  to  be  privileged  and  not  actionable  without  proof  of 
malice: — ^Words  spoken  in  confidence  and  friendship, as  a  cau- 
tion; of  a  tradesman,  that  he  would  soon  be  a  bankrupt.*  A 
letter  written  confidently  to  persons  who  employed  ^.  as  their 
solicitor,  conveying  charges  injurious  to  his  professional  cha- 
racter in  the  management  of  certain  concerns,  which  they  had 
intrusted  to  him,  and  in  which  B,,  the  writer  of  the  letter,  was 

*  Per  Parke,  B.,  in  Cockayne  v,  Hodgkisson,  5  C.  &  P.  543.    (34  Eng.  0.  L.  448.) 
»>  Wright  V.  Woodgate,  2  C.  M.  &  R.  673.     1  Tyr.  &  G.  12.    1  Gale,  333. 

*  Herver  v.  Dowson,  B.  N.  P.  8.    See  Cleaver  v.  Sarraude,  cited  in  1  Camp.  268. 
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likewise  interested."  Communications  made  to  a  member  of 
a  dissenting  congregation,  respecting  an  individual  about  to  be 
appointed  a  minister  of  that  congregation.*^  Communications 
made  by  a  landlord  to  a  tenant  respecting  the  character  of  the 
inmates  of  the  house  occupied  by  the  tenant.*  A  letter  written 
by  a  private  individual  to  a  public  officer  complaining  of  the 
misconduct  of  a  person  under  him.^  A  letter  written  to  the 
secretary  of  the  general  post  office  complaining  of  misconduct 
in  a  postmaster,  as  a  bond  fide  complaint*  A  letter  written 
by  a  tenant  to  his  landlord,  (in  consequence  of  a  request  by  this 
landlord  to  be  informed  respecting  his  game,)  stating  that  *his  *1365 
gamekeeper  sold  game.^  So,  information  given  by  the  Ser- 
jeant of  a  volunteer  corps  to  the  committee  of  management, 
that  the  plaintiff  was  an  improper  person  to  remain  a  member 
their  corps.^  The  memorial  of  a  tradesman  addressed  to  the 
secretary  at  war,  complaining  of  the  conduct  of  a  half-pay  of- 
fcer  in  the  army,  for  not  having  paid  a  debt  due  to  him,  and 
stating  the  facts  of  his  case  fairly  and  honestly,  according  to 
his  opinion  and  understanding  of  such  facts,  is  a  privileged 
communication.''(  1 ) 

But  a  letter  written  by  an  opposing  creditor  to  a  commis- 
sioner of  the  Insolvent  Debtors'  Court  previously  to  the  hearing 
of  the  insolvent's  case,  is  not  a  privileged  communication;*  nor 
is  a  letter  written  by  a  navy  officer  to  Lloyd's  coffee-house  about 
the  conduct  of  the  captain  of  a  transport  ship  of  which  the  offi- 
cer was  superintendent;  for  he  has  no  right  to  make  communi- 
cations upon  subjects  with  which  he  becomes  acquainted  in  his 
professional  capacity,  except  to  the  government^  Where  a 
person  originated  false  reports  prejudicial  to  a  tradesman,  and 
on  being  called  upon  to  examine  into  the  grounds  of  such  re- 
ports, repeated  them,  it  was  held  not  to  be  a  privileged  com- 
mimication  ^ 

A  public  communication  made  by  a  voter  to  the  electors,  re- 
specting the  private  character  of  a  candidate,  is  not  a  privileged 
publication.^ 

Words  spoken  by  one  member  of  a  charitable  association  to 
another  respecting  the  conduct  of  a  medical  man  employed  by 


*  M'Dongftll  «.  Claridge,  1  Camp.  267. 

»  Blaekbarn  «.  Blackboni,  4  Bing.  395.    (15  Eng.  C.  L.  14.)     1  M.  &  P.  33. 
«  Knight  o.  Gibbs,  1  Ad.  ^  Ell.  43.     (28  £iig.  C.  L.  30.) 
'  Blake  v.  Pilfold,  1  M.  &  Rob.  198. 

*  Woodward  v.  Lander,  6  C.  &  P.  548.    (25  Eng.  C.  L.  537.) 

'  Cockayne  o.  Hodffkisson,  5  C.  &  P.  543.    (24  Eng.  C.  L.  448.) 

<  Barbaud  v.  Hookham,  5  Eap.  109.  ' 

^  Fairman  v.  Ives,  1  D.  &;  R.  252.    5  B.  ^  A.  642.    (7  Eng.  C.  L.  220.) 

I  Gould  V.  Holroe,  3  C.  &  P.  625.    (14  Eng.  C.  L.  491.) 

i  Harwood  o.  Green,  Id.  141.    (14  Eng.  C.  L.  245.) 

k  Smith  V.  Mathews,  1  M.  &  Rob.  15K       ^  Duncombe  «.  Daniell,  8  C.  &  P.  2S2. 

(1)  (A  remonstrance  againat  a  taYern  Uoenaeii    Yamivnw  t.  V^Gxtg^^  12  Wend.  545. 
rWUrufi  V.  JeiOrt,  3  Wharton,  15a) 
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the  association  are  not  privileged.*  But  it  might  be  other- 
wise, ijf  the  words  formed  part  of  the  proceedings  of  a  meeting 
of  the  body  convened  to  inquire  into  the  conduct  of  thci medi- 
cal man.^ 

Where  the  defendant,  having  some  cause  for  suspicion,  went 
to  plaintiff  ^s  relations,  and  charged  him  with  theft,  it  appear-  I 
ing,  however,  that  his  object  in  making  the  communication 
was  rather  to  compromise  the  felony  than  to  promote  inquiry, 
or  to  enable  the  relations  to  redeem  the  plaintiff's  pharacter; 
it  was  held,  not  to  be  a  privileged  communication.^ 

So  where  a  letter  to  the  manager  of  a  property  in  Scotland, 
in  which  the  plaintiff  and  defendant  were  jointly  interested, 
related  principally  to  the  property,  and  the  plaintiff's  conduct 
respecting  it,  but  it  also  contained  a  passage  reflecting  on  his 
*1366  ^conduct  to  Iris  mother  and  aunt;  held,  that  the  latter  part 
could  not  be  privileged  as  a  confidential  communication.*^ 

Any  thing  published  bondjide  with  a  view  of  investigating 
a  fact  in  which  the  party  publishing  it  is  interested  is  also  pri- 
vileged, however  injurious  the  matter  published  may  be  to 
another  person.  As  where  the  defendant,  at  the  instance  of 
the  plaintiff's  wife,  published  an  advertisement,  imputing  a 
charge  of  bigamy  to  the  plaintiff;  Lord  Ellenborough,  C.  J., 
held,  that  as  it  was  published  at  the  instance  of  the  wife,  with 
a  view  of  discovering  whether  the  plaintiff  had  another  wife 
living  at  the  time  he  married  her,  that  being  a  fact  in  which 
she  was  interested,  the  publication  was  justifiable,  however 
injurious  it  might  be  to  the  plaintiff." 

But  if  the  object  could  be  obtained  by  means  less  injurious, 
or  if  the  publication  be  more  extensive  than  is  necessary  for 
the  purpose  of  obtaining  the  desired  information,  it  will  be  ac- 
tionable.^ 

Anything  2. — Characters  of  servants.']  Questions  respecting  privi- 
wX&hom  leged  communications  principally  arise  in  actions  brought  hj 
mff  *a  SI-  ^^^^®"*^  against  their  former  masters,  for  giving  them  an  unfa- 
racter  of  a  vorable  character.  The  general  rule  is,  that  "  any  thing  said 
aeryant,  is  or  written  by  a  master  when  he  gives  the  character  of  a  ser- 
privileged.  vant,  is  a  privileged  communication;  and  to  support  an  action 
for  any  communication  made  by  a  master  on  such  occasion, 
the  plaintiff  must  prove  that  it  was  maliciousJ^^    But  if  the 

•  Martin  r.  Strong,  3  H.  &;  W.  336.    1  N.  &  Perr.  29. 

«  Hooper  ».  Truacott,  2  BLng.  N.  C.  457.     (29  Btig.  C.  L.  395.) 
«  Warren  v.  Warren,  4  Tyr.  850.     1  C.  M.  &  R.  150. 

*  Delany  v.  Jones,  4  Esp.  191. 

'  Brown  i^.  Croome,  2  Stark.  297.     (3  Eng.  C.  L.  353.) 
«  Edmonson  r.  Stephenson,  B.  N.  P.  8.     Weatherstone  v.  Hawkins,  1  T.  R.  110. 

Par  Lord  Mansfield,  4  Burr.  2425.  «« The  rale  laid  down  by  Lord  Mansfield,  in 
Edmonson  v.  Stephenson,  has  been  followed  ever  since.  It  is,  that  in  an  action  for 
defamation  in  giving  a  character  of  a  servant,  the  gist  of  it  must  be  malice,  which 
is  not  implied  from  the  occasion  of  speaking,  but  should  be  directly  proved.'*  Per 
Parke,  J.,  in  Child  v.  Affleck,  9  B.  &;  C,  499,  (17  Eng,  C.  L.  405,)  po$t,  1368.  But 
9ee  Kelly  v.  Partington,  jmw^,  1368. 
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communication  be  not  made  bond  fide,  it  docs  not  fall  within 
the  protection  which  the  law  extends  to  privileged^  communi- 
cations.* «  Unquestionably/*  *said  Lord  Alvanley, "  the  mas-  *1367 
ter  who  has  given  a  bad  character  of  a  servant  to  persons  in- 
quiring after  his  character,  is  not  bound  to  substantiate  by  proof 
what  he  has  said;  but  it  is  equally  clear  that  the  servant  may, 
if  he  can,  prove  the  character  to  befalsey  and  the  question  be- 
tween the  master  and  servant  will  always  in  such  case  be,  whe- 
ther what  the  former  has  spoken  concerning  the  latter  be  ma- 
licious and  defamatory."** 

"  Upon  the  question,"  said  Littledale,  J., "  whether  the  mas-  Where  a 
ter  who  has  written  a  libel  in  giving  the  character  of  a  servant  master  vo- 
has  acted  bond  fide  or  not,  it  may  make  a  very  material  differ-  !2°^^J^ 
ence,  whether  he  volunteered  to  give  the  character,  or  had  Soter. 
been  called  upon  to  do  so.  At  all  events,  when  he  volunteers 
to  give  a  character,  stronger  evidence  will  be  required  that  he 
acted  bond  fide,  than  where  he  has  given  a  character  aftei^ 
being  required  to  do  so."*  But  in  the  same  tase,  Bayley,  J., 
said,  ^  that  a  master  may  (when  he  thinks  that  another  is  about 
to  take  into  his  service  one  whom  he  knows  ought  not  to  be 
taken)  set  himself  in  motion,  and  do  some  act  to  induce  that 
other  to  seek  information  from  him,  and  put  questions  to  hinu 
The  answers  to  such  questions,  given  bond  fide^  with  the  in- 
tention of  communicating  such  facts  as  the  party  ought  to 
know,  will,  although  they  contain  slanderous  matter,  come 
within  the  scope  of  privileged  communications.  But  in  such  a 
case,  it  will  be  a  question  for  the  jury  whether  the  defendant 
has  acted  bond  fide ,  intending  honestly  to  discharge  a  duty,  or 
whether  he  has  acted  maliciously,  intending  to  do  an  injury  to 
the  servant."  In  the  case  which  gave  rise  to  the  preceding 
observations,  the  defendant  wrote  a  letter  to  A,  who  was  about 
to  engage  the  servant,  informing  him  that  he,  the  defendant, 
had  discharged  such  servant  for  misconduct:  B,  in  answer  de- 
sired further  information,  upon  which  the  defendant  wrote  a 
second  letter,  stating  the  grounds  upon  which  he  discharged 
the  servant;  in  an  action  by  the  servant  for  a  libel  contained  in 
the  second  letter;  the  court  held,  that  assuming  that  letter  to  be 
a  privileged  communication,  yet,  as  the  defendant  had  invited 
the  ^inquiry,  it  was  properly  left  to  the  jury  to  consider,  whe-  •1368 
ther  it  was  written  by  the  defendant,  bondfide^  or  with  an  in- 
tention to  injure  the  servant,  and  the  jury  found  a  verdict  for 
the  plaintiff.**  But  where  the  defendant,  in  answer  to  inquiries 
respecting  the  character  of  the  plaintiff,  who  had  been  his  ser- 
vant, wrote  a  letter  imputing  misconduct  to  her  whilst  in  his 
service,  and  ajler  she  left  it;  and  also  made  similar  parol  state-  . 


'  Per  Bayley,  J.,  in  8  B.  &  C.  684,  (16  Ei>g.  C.  L.  306,)  infra.    Per  Lord  Ellen- 
borough,  C.  J.,  Id  Hodgson  r.  Scarlett,  1  B.  £  A.  340. 

«»  Per  Lord  Alvanley,  C.  J.,  in  Rogere  v.  Sir  Gervase  Clifton,  3  B.  &  P.  587. 
«  Per  Littledale,  J.,  in  8  B.  &  C.  586.    (16  Eng.  C.  L.  305.) 
<  PattisoD  9.  Jones,  8  B«  &  C.  578.    (16  Eng.  C.  L.  306.) 
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ments  to  two  other  persons  who  had  recommended  such  ser- 
vant; it  was  held,  that  the  letter  was  a  privileged  communica- 
tion, and  that  the  parol  statements  did  not  imply  malice,  and 
that  the  plaintiff  was  properly  nonsuited.* 

Where  the  defendant,  on  being  asked  respecting  the  charac- 
ter of  his  servant,  charged  her  with  theft;  a  friend  of  hers  after- 
wards proposed  to  inquire  into  the  grounds  of  the  chaise,  but 
the  defendant  refused  to  give  satis&ctory  information  on  the 
subject;  upon  which  the  friend  remonstrated,  saying  that  **  if 
she  (the  servant)  had  not  friends,  she  might  have  gone  upon 
the  town;"  and  the  defendant  said,  speakingof  himself  and  his 
wife,  <<  what  is  that  to  us?"  held,  that  this  conduct  was  evidence 
(though  slight)  to  go  to  the  jury,  that  the  communication  was 
made  maliciously.  <<  When  it  is  clear,"  said  Liord  Denman,  C. 
J.,  '^  that  the  words  complained  of  are  nothing  more  than  a 
communication  from  one  master  to  another,  informing  him  of 
the  character  of  a  servant,  the  case  certainly  ought  not  to  go  to 
the  jury;  but  where  there  are  other  circumstances  from  which 
malice  may  be  inferred,  the  question  is  for  them  to  decide."^ 
General  The  fair  inference  from  the  authorities  is,  that  if  the  conduct 
result  of  of  the  defendant  entirely  consists  of  an  answer  to  an  inquiry, 
the  antho-  ^^  absence  of  malice  will  be  presumed,  and  the  plaintiff  will 
"  **'  be  nonsuited,  unless  he  produces  evidence  of  malice;  but  if  a 
master  unasked,  officiously  gives  a  bad  character  of  a  servant, 
or  if  his  answer  to  an  inquiry  is  attended  with  other  circum- 
stances from  which  malice  may  be  inferred,  it  will  be  a  ques- 
tion for  the  jury  whether  he  acted  bond  Jidt^  or  was  actuated 
•1369  by  malice/  *Proof  of  the  falsehood  of  the  conununication  is 
evidence  of  malice,  but  it  is  not  necessary  for  the  maintenance 
of  this  action,  though  formerly  it  was  considered  otherwise.*' 

Where  the  plaintiff,  knowing  the  character  which  the  master 
would  give,  procured  a  character  from  him  with  a  view  of 
founding  an  action  upon  it;  it  was  held  that  he  could  not  re- 
cover.* 

Words  3. — Words  used  in  legal  or  judicial  proceedings.']  Words 

«8odin  ju-  used  in  the  course  of  a  legal  or  judicial  proceeding,  however 

^2^PJ°"  hard  they  may  bear  upon  the  party  of  whom  they  are  used, 

are  prin-   *^®  protected  by  the  occasion,  and  cannot  form  the  foundation 

leged.        of  an  action  for  slander  without  proof  of  express  malice,  as 

by  showing  that  the  defendant  knew  at  the  time  that  the  charge 

was  false ;  for  it  would  be  a  matter  of  public  inconvenience,  and 

operate  to  deter  persons  from  preiferring   their  complaints 

against  offenders,  if  words  spoken  in  the  course  of  their  giving 

'  Child  «.  Affleck,  9  B.  &  C.  403.     (17  Eng.  C.  L.  405.) 
*>  Kelly  V.  Partington,  4  B.  &  Ad.  700.     (24  Enff.  C.  L.  144.) 

•  Rogers  v.  Clifton,  Pattison  o.  Jones,  Child  v.  Affleck,  Kelly  v.  Partington,  tumra* 

*  In  Weatherstone  v.  Hawkins,  1  T.  R.  113,  BuIIer,  J.,  said  that  it  was  incumbent 
en  the  plaintiff  to  prove  that  the  charge  was  maUdotu  as  well  as/oZse. 

*^King  V.  Waring,  5  Esp.  14. 
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charge  of  them,  or  preferring  their  complaint,  should  be  deemed 
actionable.*(l)  Thus,  an  action  will  not  lie  for  words  spoken 
on  giving  a  party  in  charge  to  a  constable,  or  in  preferring  a 
complaint  to  a  magistrate.**  Nor  where  a  man,  upon  reason- 
able grounds  of  suspicion,  charges  an  innocent  person  with  a 
theft.®  Nor  if  a  servant  summon  his  master  before  a  court 
of  conscience  for  wages,  and  the  latter,  in  his  necessary  defence 
utter  words  imputing  felony  to  the  former.**  Nor  for  words 
spoken  in  a  court  of  justice  in  a  man's  own  defence  against  a 
charge  therein  preferred  against  him.* 

Where  a  court  martial,  after  stating  in  their  sentence  the  ac- 
*quittal  of  an  officer  against  whom  a  charge  had  been  prefer^  *1370 
red,  subjoined  thereto  a  declaration  of  their  opinion,  that  the 
charge  was  malicious  and  groundless,  and  that  the  conduct  of 
the  prosecutor,  in  falsely  calumniating  the  accused  was  highly 
injurious  to  the  service;  it  was  held,  that  the  president  of  the 
court  martial  was  not  liable  to  an  action  for  a  libel  for  having 
delivered  such  sentence  and  declaration  to  the  judge  advocate.' 

On  the  same  principle  whatever  is  said  by  a  barrister  or  ad-  Words 
vocate  in  the  conduct  of  a  cause,  relevant  to  the  subject  mat-  said  by  a 
ter,  is  privileged,  and  not  actionable.i^    So,  no  action  lies  for  l^"™*®'*  ^ 
any  thing  said  by  a  member  of  parliament  in  the  house;  but  y^et  of  pai- 
the  privilege  does  not  extend  beyond  the  walls  of  the  house;  Uament, 
and  if  a  member  of  either  house  publishes  his  speech,  he  is  are  priri- 
as  liable  as  a  private  individual  to  be  prosecuted  for  any  libel-  l«g»d* 
lous  matter  which  it  may  contain.*^ 

It  is  established  by  numerous  authorities,  that  an  action  can- 
not be  maintained  for  anything  said  or  otherwise  published, 
either  by  a  judge,  a  party,  or  a  witness  in  the  due  course  of  a 
judicial  proceeding,  whether  civil  or  criminal.^ 

4. — Criticisms  of  literary  works,"]   Criticisms  on  literary 
productions  and  works  of  art  publicly  exhibited  may  also  be     « 
ranked  in  the  class  of  privileged  communications.    It  is  esta- 

*  Per  Lord  Eldon,  C.  J.,  in  Jobneon  «.  Evans,  3  Esp.  33. 

^  Id.  But  where  A.  obtained  a  warrant  to  search  the  hoaee  of  B.  for  goods  sus- 
pected to  be  stolen,  and  in  accompanying  the  officer  to  execute  the  warrant  told  him 
that  B.  had  robbed  him;  held,  not  a  privileged  communication.  Doncaster  v.  Hew- 
son,  3  M.  &  R.  176. 

«  Fowler  9,  Homer,  3  Camp.  394.  And  see  Wood  v.  Brown,  1  Marsh.  683.  6 
Taunt.  169.    (1  Eng.  C.  L.  347.) 

d  Trotman  v.  Dunn,  4  Camp.  311.  *  Astley  v.  Younge,  3  Burr.  807. 

'  Jekyll  0.  Sir  John  Moore,  3  N.  R.  341.  6  Esp.  63.  And  see  Warden  v.  Bailey, 
4  Taunt.  67.  Home  v.  Lord  Bentinck,  1  Moore,  563.  3  B.  &  B.  130.  (6  Eng.  C. 
L.  46.) 

'  Wood  V.  Guston,  Styles,  463.  Brooke  v.  Sir  Henry  Montaffue,  Cro.  Jac  99. 
Hodgson  V.  Scarlett,  1  B.  &  A.  333.  See  Flint «.  Pike,  4  B.  &  C.  473.  (10  Eng. 
C.  L.  380.) 

i>  Rex  9.  Lord  Abingdon,  1  Esp.  336.   R.  o.  Creevy,  1  M.  &  S.  373. 

i  See  1  Stark.  Stand.  340,  et  teq. 

(1)  {AlUn  T.  Crsfwt,  3  Wend.  515.) 
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blished  by  a  rariety  of  authorities,  that  a  fair  and  candid, 
though  erroneous  criticism  of  any  publication,  however  poig- 
nant it  may  be,  and  however  severely  it  may  reflect  upon  the 
author,  so  far  as  he  has  embodied  himself  with  his  work,  can- 
not form  the  foundation  of  an  action,  unless  it  appears  that  the 
defendant  under  a  pretext  of  criticising  the  work,  indulged  in 
personal  defamation  against  the  author,  unconnected  with  the 
publication/  "  One  writer,"  said  Lord  Ellenborough,  C,  J., 
*1371  ^  in  exposing  *the  follies  and  errors  of  another,  may  make  use 
of  ridicule,  however  poignant.  Ridicule  is  oilen  the  fittest 
weapon  that  can  be  employed  for  such  a  purpose.  If  the  re- 
putation or  pecuniary  interest  of  the  person  ndiculed  suffer,  it 
is  damnum  absque  injurid.  Where  is  the  liberty  of  the  press 
if  an  action  can  be  maintained  on  such  principles?  Liberty 
of  criticism  must  be  allowed  or  we  should  neither  have  purity 
of  taste,  nor  of  morals.  We  really  should  not  cramp  observa- 
tions upon  authors  and  their  works;  they  should  be  liable  to 
criticism,  to  exposure,  and  even  to  ridicule,  if  their  composi- 
tions be  ridiculous.  Reflections  upon  personal  character j  is 
another  thing.  Show  me  an  attack  upon  the  moral  character 
of  the  plaintiff,  or  an  attack  upon  his  character,  unconnected 
with  his  authorship,  and  I  shall  be  as  ready  as  any  judge  who 
ever  sat  here  to  protect  him;  but  I  cannot  hear  of  malice  on 
account  of  turning  his  works  into  ridicule."^ 


SECTION  VIII. 

ParVILEGJBD  PUBLICATIONS. 

1.  Parliamentary  proceedings.  |    9.  Judicial  proceedings.       .  1373 

Pnblica-  1. — Parliamentary  proceedings,']  Publications  duly  made 
d^"th'*'^"  -  '^  ^^®  ordinary  course  of  parliamentary  proceedings  are  privi- 
thoritr  of"  '®8®^>  ^^^  therefore  not  actionable.  As  where  a  false  and 
either  scandalous  libel  was  contained  in  a  petition  which  the  defend- 
house  of  ant  caused  to  be  printed  and  delivered  to  members  of  a  coni- 
parlia-  mittee  of  parliament,  appointed  by  the  House  of  Commons  to 
piiTUe^  hear  and  examine  grievances;  it  was  held,  that  an  action 
^^    would  not  lie  for  it;  but  the  court  said,  that  if  copies  had  been 

distributed  to  any  but  members  of  parliament,  it  would  have 

been  actionable.*' 

*  Carr  v.  Hood,  1  Camp.  355.    Macleod  v.  Wakeley,  3  C.  &  P.  311.    (14  Eng.  C. 

„  , , ._  ,  _  >tuartv. 

LoTell,  3  Stark.  73.     Herriott  o.  Staart,  1  Esp.  437. 

•  Lake  v.  King,  1  Saund.  131.    I  Ley.  S40.    1  Sid.  414. 
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But  a  diflference  of  opinion  prevails,  whether  the  publication 
*of  parliamentary  proceedings,  for  any  other  purpose  than  for  •I 372 
the  use  of  members  of  parliament,  is  privileged.  Upon  an  in- 
formation against  the  speaker  of  the  House  of  Commons  for 
publishing  **  Dangerfield's  Narrative,"  he  pleaded  that  the  nar- 
rative was  printed  and  published  as  a  parcel  of  the  proceed- 
ings; yet  the  court  held  that  it  was  no  defence.*  But  in  a 
subsequent  case,  the  court  of  King's  Bench  refused  to  grant  a 
criminal  information  for  a  libellous  paragraph  which  was  con- 
tained in  the  report  of  a  committee  of  the  House  of  Commons, 
a  literal  copy  of  which  the  defendant  had  published;  Lord 
Kenyon  observing,  that  it  was  impossible  to  admit  that  the 
proceedings  of  either  house  of  parliament  was  a  libel,  and  the 
court  expressed  their  disapprobation  of  the  preceding  case.^ 

Yet,  in  a  very  recent  case,  where  an  action  was  brought 
against  the  defendant  for  a  libel  contained  in  a  report  of  the 
inspectors  of  prisons,  which  was  printed  and  sold  to  the  public 
by  the  defendant  in  conformity  to  the  express  orders  of  the 
House  of  Commons^  I^ord  Denman  held,  that  it  was  not  a  pri- 
vileged publication.  "  I  am  not  aware,"  said  his  lordship, "  of 
the  existence  in  this  country  of  any  body  whatever  that  can 
privilege  any  servant  of  theirs  to  publish  libels  of  any  indi- 
vidual. Whatever  arrangements  may  be  made  between  the 
House  of  Commons  and  any  publisher  in  their  employ,  I  am 
of  opinion  that  the  publisher  who  publishes  that  in  his  public 
shop,  and  especially  for  money,  which  may  be  injurious,  and 
possibly  ruinous  to  any  one  of  the  king's  subjects,  must  answer 
m  a  court  of  justice  to  that  subject,  if  he  challenge  him  for  a  ^ 
libel;  and  that  the  fact  of  the  House  of  Commons  having  di- 
rected the  defendant  to  publish  all  their  parliamentary  reports, 
is  no  justification  for  him  or  for  any  bookseller  who  publishes 
a  parliamentary  report  containing  a  libel  against  any  man.'* 
In  this  case,  however,  a  verdict  was  given  for  the  defendant  on 
a  plea  justifying  the  truth  of  the  publication.® 

In  consequence  of  the  preceding  observations,  the  House  of 
Commons  passed  the  following  resolutions:  <<  That  the  power 
of  *pubUshing  such  of  its  reports  and  proceedings  as  it  shall    ^1373 
deem  necessary,  is  an  essential  incident  to  the  constitutional 
functions  of  parliament 

'*  That  by  the  law  and  privilege  of  parliament,  this  house  has 
the  sole  and  exclusive  jurisdiction  to  determine  upon  the  ex- 
istence and  extent  of  its  privileges,  and  that  the  institution  or 
prosecution  of  any  action,  suit,  or  other  proceeding  for  the 
purpose  of  bringing  them  into  discussion  for  decision  before 
any  tribunal  directly  or  incidentally  elsewhere  than  in  parlia- 
ment, is  a  high  breach  of  such  privilege,  and  renders  all  par- 


*  R.  V.  Williams,  2  Show.  471.  ^  Rek  r.  Wright,  8  T.  R.  293. 

«  Stockdale  «.  Hansard,  in  K.  B.,  MS.  Slit  aAer  H.  T.  1837.   7  C.  &  P.  731.    (32 
£ng.  C.  L.) 
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ties  concerned  thetein  answerable  to  its  displeasure,  aad  to  the 
punishment  consequent  tbereon." 


Afair,fall,  2. — Judicial  proceedings.']  It  may  be  laid  down  as  a  gene- 
and  accu-  xdX  rule,  that  an  action  cannot  be  maintained  in  respect  of  a 
T^  report  £g^jj.  ^jjj  impartial  report  of  proceedings  in  a  court  of  justice. 
ceJSinn  "  Trials  at  law/'  said  Lord  Ellenborough,  C.  J.,  "  fairly  re- 
in a  court  ported,  although  they  may  occasionally  prove  injurious  to  in- 
of  justice  dividuals,  have  been  held  to  be  privileged.  I^t  thetn  continue 
}•  Pjj^^'  so  privileged;  the  benefit  they  produce  is  great  and  permanent, 
ieged.        ^^^  jj^^  ^^y  ^j^^^  arises  from  them  is  rare  and  incidentaL"* 

The  doctrine  here  laid  down  must,  however,  be  taken  with 
some  qualification;  for  on  another  occasion,^  his  lordship  said, 
<<  that  it  must  not  be  taken  for  granted  that  the  publication  of 
every  matter  which  passed  in  a  court  of  justice,  was  under  alt 
circufnstancesj  and  with  whatever  motive  published,  justifia- 
ble, for  it  often  happens  that  circumstances  necessary  for  tiie 
sake  of  public  justice  to  be  disclosed  by  witnesses  in  a  judicial 
inquiry,  were  very  distressing  to  tlie  feelings  of  individuals.'' 
And  it  was  laid  down  by  the  court  of  King's  Bench,  in  grant- 
ing a  criminal  information  for  the  publication  of  a  correct  ac- 
count of  what  had  taken  place  at  a  trial,  in  the  course  of  which 
the  whole  of  Paine's  Age  of  Reason  had  been  read,  that 
though,  as  a  general  proposition,  it  was  certainly  lawful  to 
publish  the  proceedings  of  courts  of  justice,  yet,  that  it  must  be 
*ld74  taken  with  this  qualification,  *that  what  is  contained  in  the 
publication  must  be  neither  defamatory  of  an  individual,  tend- 
mg  to  excite  disaffection,  nor  calculated  to  offend  the  morals 
of  the  people.* 

It  has,  however,  never  been  solemnly  decided,  whether,  ia 
an  action  for  a  libel,  it  is  a  good  defence,  under  all  circum- 
stances, that  the  publication  complained  of,  was  a  fair  and  ac- 
curate report  of  what  took  place  in  a  court  of  justice.  In  Gur- 
ry V,  Walter,*  the  court  considered  that  it  was;  but  as  that 
matter  was  not'specially  pleaded,  they  doubted  whether  the 
defendant  could  avail  himself  of  it  under  the  general  issue, 
and  no  judgment  was  given.  Lord  Ellenborough,®  however, 
and  Bayley,  J.,^  on  different  occasions  dissented  from  the  doc- 
trine laid  down  in  Curry  v.  Walter,  observing,  "  that  it  must 
be  understood  with  very  great  limitations."  The  question  wais 
lately  discussed  in  the  court  of  Exchequer  in  an  action  for  a 
libel,  which  was  comprised  in  the  speech  of  counsel,  severely 
reflecting  upon  the  present  plaintiff  in  a  cause  in  which  he 
was  not  a  party,  but  in  which  he  made  an  affidavit;  ihe  de- 
fendant pleaded  that  the  publication  complained  of  was  a  fair 

*  Rex  9.  Fisher,  2  Camp.  563.    And  see  Curry  «.  Walter,  1  B.  &  P.  535,  where  it 
was  held  that  a  true  report  of  what  passed  in  a  court  of  justice  was  not  actionable. 
^  In  Stiles  o.  Nokes,  7  East,  493.  «  Rex  v.  Carlile,  3  B.  &  A.  167. 

*«  1  B.  &  P.  525.  •  In  Rex  ©.  Creevy,  1  M.  &  S.  873. 

'  In  Rex  0.  Carlile,  3  B.  &;  A.  169.    (5  Eng.  C.  L.  252.) 
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and  accurate  report  of  the  proceedings  which  had  tajken  place 
in  the  court  of  King's  Bench,  lo  which  the  plaintiff  demurred, 
whereby  the  broad  question  was  raised.  During  the  argu- 
ment, Lord  Lyndhurst,  C.  B.,  intimated  a  strong  opinion  that 
the  plea  was  a  good  answer  to  the  action.  Bayley,  B.,  hesi- 
tated. The  court  not  being  able  to  agree,  the  case  was  direct- 
ed to  be  argued  a  second  time;  but  both  these  learned  judges 
shortly  afterwards^retired  from  the  bench,  and  the  case  dropped." 

Such  publication,  however,  to  be  privileged,  must  be  a  fair, 
accurate,  and  unvarnished  statement  of  what  took  place  at  the 
trial;  the  least  misrepresentation  of  the  facts,  or  even  any  high 
coloring  of  the  circumstances,  will  deprive  it  of  the  protection 
Tvhich  the  law  affords  to  reports  of  judicial  proceedings.  "  It 
is  an  established  principle,*'  said  Tindal,  C.  J., "  upon  which 
the  privilege  of  publishing  a  report  of  any  judicial  proceed- 
ings *is  admitted  to  rest,  that  such  report  must  be  strictly  con-  ♦iSTS 
fined  to  the  actual  proceedings  in  court,  and  must  contain  no 
defamatory  observations  or  comments  from  any  quarter  what- 
ever, in  addition  to  what  forms  strictly  and  properly  the  legal 
proceedings.*'**  Thus,  where  a  libel,  which  was  contained  in 
a  report  of  proceedings  before  the  lord  mayor  at  the  Mansion 
House,  after  stating  the  evidence,  set  forth  an  observation 
made  by  the  chief  clerk,  as  follows,  "that  it  was  exceedingly 
improper,  under  any  circumstances,  to  obtain  the  signature  of 
the  complainant,  a  mere  boy,  to  bills  of  exchange;"  held,  not 
to  be  justifiable,  as  it  was  a  substantive  reflection  on  the  cha- 
racter of  the  plaintiff,  and  not  made  in  the  course  of  any  judi- 
cial proceeding  by  any  one  whose  duty  called  upon  him  to 
make  it;  for  the  chief  clerk  for  that  purpose  must  be  considered 
as  an  entire  stranger.®  So  where  the  defendant  justified,  as 
being  a  fair  and  accurate  report,  &c.,  and  the  paragraph  was 
headed  by  the  words  "shameful  conduct  of  an  attorney;"  it 
was  held,  that  the  justification  could  not  be  supported.'  A 
publication  of  the  result  of  the  evidence  is  not  privileged;  the 
evidence  itself  should  be  published.*  Neither  is  a  publication 
of  a  counsel's  speech,  unaccompanied  by  the  evidence.' 

The  publication  of  preliminary  or  ex  parte  proceedings  in  a 
police  office,  or  before  a  justice  of  the  peace,^  or  before  a  coro- 

* V.  Lawson,  Court  of  Ex.  E.  T.  1834.      See  Lewis  v,  Clement,  3  B.  &  A. 

702.     (5  Eng.  C.  L.  437.) 

>>  Per  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court  in  Delegal  v.  Highley, 
3  Binff.  N.  C,  690.     (32  Eng.  C.  L.) 

•Id. 

<  Lewie  v.  Clement,  3  6.  &  A.  702,  (5  Eng.  C.  L.  437,)  (in  error,)  3  B.  &  B.  297. 
(7  Eng.  C.  L.  444.)  See  Stiles  «.  Nokes,  7  East^  493.  Roberts  v.  Brown,  10  Bing. 
519.     (25  Eng.  C.  L.  224.)    4  M.  &  Scott,  407. 

•  Lewis  V.  Walter,  4  B.  &  A.  605.    (6  Eng.  C.  L.  235.) 

'  Flint  V.  Pike,  4  B.  &  C.  473.  (10  Eng.  C.  L.  380.)  Saunders  v.  Mills,  6  Bing. 
213.     (19  Eng^C,  L.  60.) 

K  Duncan  «.  Thwaites,  3  B.  &  C.  556.  (10  Eng.  C.  L.  179.)  Rex  v:  Lee,  5  Esp. 
123.  Rex  V.  Fisher,  2  Camp.  563.  And  see  MH^gor  v.  Thwaites,  3  B.  &  C.  24. 
(10  Eng.  C.  L.  6.)  In  Delegal  v.  Highley,  gupra^  the  court  evaded  this  point,  though 
it  was  raised,  it  not  being  necessary  to  give  their  opinion  on  it. 
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ner/  is  not  privileged;  for  such  publications  have  a  tendency 
to  impede  the  due  administration  of  justice,  by  preventing  a 
fair  trial. 
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DISCLOSING  THE  NAME  OF  THE  AUTHOR  OF  THE   SLANDER. 

It  was  ruled,  in  a  very  early  case,  that  if  a  party,  in  repeat- 
ing slanderous  words,  which  he  has  heard  from  another,  dis- 
closes the  name  of  the  author,  he  will  not  be  liable  to  an  action 
for  such  slander;  but  if  he  asserts  the  slander  generally,  without 
stating  who  told  him,  it  is  actionable.^  It  has  been  held,  that 
in  order  to  exempt  the  repeater  of  slander  from  liability,  he 
should  mention  the  name  of  the  party  from  whom  he  heard  it, 
at  the  time;  that  it  was  not  sufficient  to  disclose  the  name  in  a 
plea  to  an  action  for  such  slander;*'  and  'that  he  should  also 
give  the  vtry  words  used  by  the  author,  the  effect  of  the  words 
not  being  sufficient,  in  order  that  the  party  injured  might  have 
a  cause  of  action  against  him."* 

The  doctrine  laid  down  in  Lord  Northampton's  case,  has, 
however,  been  frequently  disapproved  of  in  modern  times.  In 
De  Crespigney  v.  Wellesley,*  it  was  held  not  to  apply  to  writ- 
ten slander;  and  it  has  at  length  been  overruled  iy  a  recent 
case,  wherein  it  was  decided,  that  it  is  no  answer  to  an  action 
for  oral  slander,  for  the  defendant  to  show  that  he  heard  it 
from  another,  and  named  the  person  at  the  time,  without  show- 
ing that  he  believed  it  to  be  true,  and  that  he  spoke  the  words 
on  a  justifiable  occasion.  Parke,  J.,  expressly  stated  that  the 
resolution  in  Lord  Northampton's  case  could  not  be  law,  and 
that  in  this  respect  no  satisfactory  distinction  could  be  made 
between  oral  and  written  slander/(  1) 


•  Rex  o.  Fleet,  1  B.  &  A.  379. 

■>  Lord  Northampton's  Case,  13  Co.  1S3. 

^  Davis  0.  Lewis,  7  T.  R.  17.    Woolnoth  «.  Meadows,  5  East,  463. 
'  Maitland  v.  Goldney,  3  East,  456.    Mills  v.  Spencer,  Holt,  533.    (3  Eng.  C.  L. 
177.) 

•  5  Bin?.  393.  (15  Eng.  C.  L.  474.)  See  Lewis  v.  Walter,  4  B.  &  A.  605.  (6 
Engr.  C.  L.  535.) 

'  MTherson  v.  Daniels,  10  6.  &;  C.  863.  (10  Eng.  0.  L«  69.)  5  M.  &  R.  351. 
And  see  Bennett  o.  Bennett,  6  C.  &  P.  588,  (35  Eng.  C.  L.  553,)  where  Alderson, 
B.,  held  that  stating  the  name  of  the  author  was  no  justification;  bat  be  admitted  evi- 
dence of  the  fact  in  mitigation  of  damages.  Saunders  «.  Mills,  6  Bing.  313.  (19  Eng. 
C.  L.  60.) 

(1 )  {KeUoffg  V.  Gary,  3  Penna.  103.  Smith  t.  Buckechtr^  4  IUwIe»  395.  Benry  ▼.  Garwood, 
4  Watu,  347.   Long  v.  Brougher,  5  WatU,  439.) 
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SECTION  X. 

THE  DECLAaATION. 

The  venue  in  an  action  for  defamation  is  transitory,  and  Venue, 
may  be  laid  in  any  county.  If  however,  it  be  laid  in  a  county 
in  which  the  slander  was  not  published,  it  may  be  changed  on* 
affidavit.  But  if  a  libel  be  written  or  printed  in  one  county, 
and  circulated  in  others,  the  court  will  not  change  the  venue  to 
the  first;  for  as  every  publication  is  a  fresh  offence,  the  defend- 
ant cannot  swear  that  the  cause  of  action  was  confined  to  any 
one  county."  Where  a  libel  was  written  in  England,  and  pub- 
lished abroad,  the  venue  was  changed  on  an  affidavit,  that  the 
cause  of  action  arose  in  the  county  in  which  it  was  written,  and 
not  elsewhere  in  the  kingdom.^ 

Two  or  more  persons  may  join  in  this  action,  if  their  joint  Parties  to 
interest  has  been  affected  by  the  defamation,  so  that  if  slander-  «5tion. 
ous  words  be  spoken,or  a  libel  published  of  partners  in  the  way 
of  their  trade,  they  may  join  in  the  action.*    But  unless  their 
joint  interest  be  affected,  they  cannot  sue  jointly,  each  must 
bring  a  separate  action.^    Where  an  act  of  parliament  em- 
powered a  company  to  commence  actions  for  enforcing  claims 
due  to  them,  and  to  prefer  indictments  in  the  name  of  their 
chairman,  it  was  held,  that  the  chairman  might  institute  an 
action  in  his  own  name  for  a  libel  on  the  company,  though  it 
was  not  a  corporate  body.*^    Husband  and  wife  must  join  in  Husband 
an  action  for  words  actionable  in  themselves  spoken  of  the  ^^  ^fe* 
wife,  if  there  be  no  special  damage  laid,  for  the  action  survives 
to  the  wife.^  But  where  the  words  are  not  actionable  in  them- 
selves, but  are  ^attended  with  special  damage,  the  wife  must    *1378 
be  joined,  for  the  damage  resulting  to  the  husband  is  the  sole 
ground  of  action.    Therefore,  where  tlie  wife  lived  separate 
from  the  husband,  and  supported  herself  by  keeping  a  board- 
ing-house, and  the  defendant  spoke  defamatory  words  of  her, 
imputing  to  her  insolvency  and  prostitution,  whereby  she  lost 
her  credit,  and  was  otherwise  injured  in  her  business;  it  was 
held,  that  the  words  being  only  actionable  in  respect  of  the 


'  Pinkney  v.  Collins,  1  T.  R.  571.  Clissold  v.  Clissold,  Id.  647.  Hoskins  v. 
Ridprway,  1  Stark  Sland.  342. 

■>  Metcalf  V.  Markham,  3  T.  R.  659. 

'  Forster  v.  Lawson,  3  Bing.  45S.  (13  Eng.  C.  L.  480  ^^  Moore,  360.  Mait- 
land  V.  Goldne^,  3  Bast,  425.  Cook  v,  Batchelor,  3  B.  &  P.  150.  See  2  Saund.  116, 
p«  But  in  a  joint  action  of  lit>el  by  two  partnors,  damages  cannot  be  given  for  any 
injury  to  their  private  feelings,  but  only  tor  such  injury  as  they  may  have  sustained 
in  their  joint  trade  or  business.  Haythora  o.  Lawson,  3  C.  &  F.  196.  (12  Eng.  C. 
L.  268.) 

*  Smith  V.  Croker,  Cro.  Car.  612. 

*  Williams  v.  Beaumont,  10  Bing.  260.    (25  Eng.  C.  L.  124.) 
'  Com.  Dig.  Bar.  &  Fem.  Roll.  Ab.  347.    B.  N.  P.  7. 
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damage  to  the  business,  and  that  damage  being  solely  the  hus- 
band's, the  wife  ought  not  to  be  joined  in  an  action  for  the 
slander.* 

If  a  libel  be  published  by  two  or  more  persons  jointly,  as 
where  it  is  contained  in  affidavits  made  by  two,  but  so  con- 
nected as  to  form  but  one  charge,  they  may  be  sued  jointly.** 
But  two  cannot  be  sued  jointly  in  an  action  for  words.*  Even 
though  the  husband  and  wife  speak  the  same  words,  a  joint 
action  will  not  lie  against  them.^ 
The  in-  It  is  usual,  but  unnecessary,  to  preface  the  declaration  with 
dacement.  j^u  inducement  of  the  plaintiff's  good  character  and  his  inno- 
cence of  the  crime  imputed  to  him.*  Such  allegation  is,  how- 
ever, not  traversable.'  If  the  words  or  libel  do  not  per  se 
convey  the  meaning  which  the  plaintiff  wishes  to  assign  to 
them,  or  if  the  charge  be  not  necessarily  slanderous,  or  requires 
explanation  with  reference  to  some  extrinsic  fact,  to  render  it 
actionable,  the  plaintiff  must,  by  way  of  an  introduction  or  in- 
ducement, state  that  some  matter  existed  or  fact  had  taken 
place  to  which  the  defendant  alluded;  as,  if  the  imputation  be 
that  the  plaintiff  was  forsworn,  which  we  have  seen^  does  not 
necessarily  imply  perjury,  it  should  be  stated  by  way  of  an  in- 
ducement, that  there  had  been  a  suit  or  some  judicial  proceed- 
ing in  which  the  plaintiff  was  a  witness,  and  that  the  defendant 
in  speaking  the  words  referred  to  such  matter  in  using  the 
term  "  forsworn."  But  where  the  words  or  libel  are  clearly 
actionable  in  themselves,  as  where  the  words  were  «  he  is  a 
*1379  thief  *and  has  robbed  me  of  my  bricks,'*  no  inducement  is  ne- 
cessary.^ 
When  the  If  an  inducement  be  unnecessarily  stated  it  need  not  be 
induce-  proved,^  but  if  it  be  material  and  connected  with  the  slander 
?®"*  °^S*  ^^  ™"^^  ^^  proved  as  stated.  Where  the  declaration  stated  in 
^  ^  '  the  first  count,  that  the  plaintiff,  a  constable,  had  apprehended 
persons  stealing  a  dead  body,  and  had  carried  it  to  Surgeons' 
Hall,  and  that  the  defendant  published  the  libel  of  and  concern- 
ing the  plaintiff's  said  conduct;  in  the  second  count,  that  the 
defendant  published  a  certain  other  libel,  of  and  concerning 
the  conduct  of  the  plaintiff  respecting  the  said  dead  body:  held, 
necessary  to  prove,  in  support  of  both  the  counts,  that  the 
plaintiff  had  carried  the  body  to  Surgeons'  Hall.J  So  where  the 
allegation  was  of  words  spoken  of  and  concerning  certain  soap, 
which  the  defendant  had  asserted  to  have  been  stolen^  and  it 
appeared  that  he  had  only  asserted  that  the  soap  had  been 
taken  out  of  his  yard;  held,  that  the  variance  was  fatal> 

•  Saville  v.  Sweeney,  4  B.  &  Ad.  514.    (84  En^.  C.  L.  108.) 
i>  MaiUand  v.  Goldney,  3  East,  4d6.  <  B.  N.  P.  5. 

^  Swithen  «.  Vincent,  2  Wils.  927.  *  Com.  Digr.  Action  for  Defam.  G.  9. 

'  Stracbey's  Case,  Sty.  lid.  ■  Anie^  1353. 

^  Sloman  v.  Dutton,  10  Bing.  402.  (25  En^.  C.  L.  182.)    1  Ch.  PI.  400.  2  Id.  424. 
>  Cox  V,  Thomason,  2  C.  &  J.  362.    Lewis  v.  Walters,  3  B.  &  C.  138.    (10  Eng. 
C.  L.  36.)     May  o.  Brown,  Id.  113.    (10  Eng.  C.  L.  24.) 
J  Teesdale  v.  Clement,  1  Chitty,  603.     (18  Eng.  Q.  L.  172.) 

*  Sheplieid  v.  Bliss,  2  Stark.  510.    (3  Eng.  C.  L.  453.) 
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Where  the  words  or  libel  are  actionable  only  in  respect  of 
their  affecting  the  plaintiff  in  his  office,  profession,  trade,  or 
business,  an  inducement  showing  that  the  plaintiff  was  in  such 
office,  profession,  &c.,  is  necessary,  and  if  the  plaintiff's  cha- 
racter be  not  admitted  in  the  libel,  it  must  be  proved  as  stated. 
As  where  the  declaration  stated  that  the  plaintiff  was  treasurer 
and  collector  of  certain  tolls,  and  that  the  defendant  spoke  of 
and  concerning  the  plaintiff  as  such  treasurer  and  collector  as 
aforesaid  certain  words,  thereby  meaning  that  the  plaintiff,  as 
such  treasurer  and  collector,  had  been  guilty,  &e.;  it  was  held, 
that  it  was  incumbent  on  the  plaintiff  to  prove  that  he  was  both 
treasurer  and  collector.*  But  where  the  declaration  alleged 
that  the  plaintiff,  at  the  time  of  speaking,  &c.,  was  of  two  trades, 
and  that  defendant,  intending  to  injure  him  in  his  several'  trades 
as  aforesaid,  and  to  prevent  persons  from  employing  him  *in  *1380 
the  way  of  his  said  several  trades,  in  a  certain  discourse  which 
he  had  of  and  concerning  the  plaintiff  in  one  of  his  trades,  spoke, 
&c.;  held,  that  though  the  plaintiff  failed  to  prove  he  was  of 
both  trades,  yet  he  might  recover  upon  proof  that  he  was  of 
that  trade  concerning  which  the  defendant  was  charged  to  have 
spoken  the  words.** 

In  the  description  of  the  special  character  in  which  the  plain*  Descrip- 
tiff  sues,  more  than  is  necessary  should  not  be  averred,  as  the  ^^  <>f 
plaintiff  will  be  required  to  prove  his  character  as  described;  '^fliL- 
thus,  in  an  action  by  a  physician  for  words  spoken  of  him  in  j^^j^  y^ 
respect  of  his  profession,  it  will  be  sufficient  to  aver  that  he  proved, 
used  and  exercised  the  profession  of  a  physician;  if  he  avers 
that  he  had  duly  taken  the  degree  of  doctor  of  physic,  he  will 
be  required  to  prove  his  degree  as  stated.*    By  Reg.  Gen.  H. 
T.  4  W.  IV,  the  inducement  is  admitted  unless  specially  denied 
by  the  defendant's  plea;  the  plaintiff,  therefore,  is  not  bound  to 
prove  it  under  the  general  issue.*^ 

The  inducemeut  is  followed  by  an  averment  of  the  defend-  Allegation 
ant's  malicious  intent ;  as  that  the  defendant,  intending  to  injure  ^^  malice, 
the  plaintiff,  &C.,  y^i/^e/y  and  malieiotisfy  didj  &c.;  it  is  not 
necessary,  however,  to  use  the  word  maliciously y  the  words 
falsely  and  wrongfully  have  been  held  to  be  sufficient*  So, 
in  an  action  for  slander  of  title,  it  is  necessary  to  aver  and  prove 
malice.' 

The  declaration  should  then  show  a  publication.    Whether  ^^TJ?*^* 
the  action  be  for  words  or  for  a  libel,  an  averment  of  publication  jj^^^  **** 

^  Sellers  v.  Till,  4  B.  &  C.  655.    (10  Eng.  C.  L.  434.)    See  Yrisarri «.  Clement, 
3  Bing.  433.    (13  Eng.  C.  L.  36.) 
"  FijTgins  V.  Cogswell,  3  M.  &  S.  369. 

*  Moises  V.  Thornton,  8  T.  R.  303.    Smith  «.  Taylor,  1  N,  R.  196.    Collins  v. 
Carnegie,  1  Ad.  k,  Ell.  695,  (38  Eng.  C.  L.  IRO,)  see  oot/,  1395. 

'  Dukes  o.  Gostling,  1  Hodges,  130.     1  Bing.  N.  C.  589.    (37  Eng.  C.  L.  499.) 
3  Dowl.  618.    Chalmers  v.  Shackle,  6  C.  &  P.  475.    (35  Eng.  C.  L.  496.) 

*  1  Naand.  343,  a.  ^ 

*  Id,  343,  6,    Hargrave  v.  Le  Breton,  4  Burr.  3483.    Smith  «•  Spooner,  3  Taunton, 
346. 
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is  essential;  no  technical  words,  however^are  necessaiy,  to  de- 
scribe it,  any  allegation  which  necessarily  implies  a  publication 
to  a  third  person  is  sufficient* 

Thus,  an  averment  that  the  defendant  spoke  the  words  in  the 
presence  of  divers  persons,  has  been  held  sufficient,  although  not 
*ld81  ^stating  that  they  heard  them,  lor  it  shall  be  intended  that  they 
heard  them.^(l)  But  if  the  words  are  Wehh  or  a  foreign  lan- 
guage, it  must  be  averred  that  the  hearers  understood  such  lan- 
guage.® It  is  not,  however,  sufficient  to  aver  that  the  defend- 
ant spoke  the  words,  without  stating  that  they  had  been  spoken 
in  the  hearing  on  in  the  presence  of  some  one;^  an  allegation 
that  the  defendant  printed  and  caused  to  be  printed  a  libel  in 
a  newspaper,  has  been  held  sufficient  after  verdict* 
Collo-  The  declaratbn  must  also  show  the  application  of  the  alleged 

quium.  slander  to  the  plaintiff;  which  is  effected  by  means  of  a  collo- 
quium, or  some  express  averment  that  the  words  were  spoken 
or  the  libel  published  of  and  concerning  the  plaintiff;  and  where 
an  inducement  is  necessary,  it  should  be  shown  not  only  that 
the  imputation  related  to  the  plaintiff's  character  but  also  that 
it  had  reference  to  the  matter  stated  in  the  inducement;  as  that 
<^  the  words  were  spoken  of  and  concerning  the  plaintiff  in  his 
said  profession.'**'  "  The  words  of  and  concerning  are  very 
material;  there  may  perhaps  be  words  of  equivalent  import, 
but  I  should  not  advise  them,  I  should  rather  say  that  the  via 
trita  is  the  safest."' 

Where  actionable  words  are  spoken  to  the  plaintiff,  as  «  You 
are  a  thief,"  &c.,  it  is  sufficient  to  lay  a  colloquium  with  him, 
without  an  express  averment  that  the  words  were  spoken  <<  of 
and  concerning  him."'^  But  where  the  words  are  spoken  in 
the  third  person,  as  <<  He  is  a  thief,"  though  a  colloquium  of  the 
plaintiff  is  laid,  it  is  necessary  to  aver  that  the  words  were 
spoken  "  of  and  concerning  the  plaintiff."  It  is  not  sufficient 
to  connect  the  words  with  him  by  means  of  an  innuendo.'  In 
the  latter  case,  however,  the  omission  of  the  words  <^  of  and 
concerning"  can  only  be  taken  advantage  of  by  special  demur- 
rer; for  it  will  be  intended  after  general  demurrer,  or  after 
•1382  *  verdict  that  the  words  were  spoken  of  the  plaintiff,  but  if 
there  be  no  colloquium  of  the  plaintiff,  the  omission  of  the 
words  "  of  and  concerning"  will  be  fatal  to  the  declaration.^ 


>  I  Saand.  242. 

>>  Hall  9.  Hennesley,  Cro.  Eliz.  486.    Smart  v.  Easdaile,  Cro.  Car.  199. 
•  Fleetwood  r.  Curley,  Hob.  968.    Price  r.  Jenkins,. Cro.  Eliz.  865. 
^  Sty.  70.     1  Stark.  Sland..360.  *  Baldwin  v.  Elphinston,  2  Bl.  1037. 

'2  Saund.  242,  h,     1  Ch.  PI.  403.     1  Staric.  Sland.  384. 
'  Per  Lord  EUenborough,  C.  J.,  in  Rex  v.  Marsden,  4  M.  &  S.  168. 
^  1  Saund.  242,  h.     1  Ch.  PI.  404.     1  Stark.  Sland.  364. 

■  Id.    Com.  Dig.  Tit.  Defam.  G.  7.    Roll.  Abr.  85.    Johnson  v.  Aylmer,  Cro.  Jac. 
126. 
J  Skutt  V.  Hawkins,  2  Roll.  244.     1  Saund.  242,  h. 

(1)  {Brown  v.  Braskier,  2  Penna.  114.) 
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• 

Where  the  declaration  averred  that  defendant  published  of 
and  concerning  plaintiff,  the  following  false,  &c.  matter,  with- 
out alleging  that  the  mutter  was  of  and  concerning  the  plain- 
tiff; it  then  set  out  the  libel,  which  did  not  appear  on  the  face 
of  it,  to  relate  to  the  plaintiff,  and  there  was  no  innuendo  to 
connect  it  with  him;  held,  that  it  was  bad  even  after  verdict, 
and  a  venire  de  novo  was  awarded.* 

Where  the  fact  stated  in  the  inducement  and  connected  with 
the  slander  by  the  words  ^<  of  and  concerning,''  is  material  to 
the  defamatory  character  of  die  slander  itself,  it  must  be  proved 
as  stated.^ 

The  libel  or  slander  itself  must  be  set  forth  in  hwc  verba j  The 
and  the  declaration  must  profess  so  to  set  it  forth;  an  averment  words  or 
that  the  words  or  libel  were  to  the  effect  following;'  or  in  sub-  J|^®^  /°*^* 
stance  as  follows;^  would  be  fatal  in  arrest  of  judgment,  even  f^^  |q 
though  the  words  themselves  be  set  forth.(l)    A  declaration  thede- 
statiug  that  the  defendant  published  of  a  plaintiff  a  libel  pur-  cloiaiion. 
porting  that  the  plaintiff's  beer  was  of  bad  quality,®  or  charg- 
ing the  plaintiff  with  being  in  insolvent  circumstances^  will  be 
bad  on  general  demurrer  or  in  arrest  of  judgment    So  where 
in  a  declaration  for  slander  of  title,  the  effect  of  the  words  only 
was  set  forth;  it  was  held  ill,  in  arrest  of  judgment,  though 
special  damage  was  the  only  ground  of  action.    '^For,"  said 
Lord  Abinger,  C.  B.,  in  delivering  the  judgment  of  the  court, 
'<  if  it  were  sufUcient  to  state  merely  the  effect  of  words,  any 
person  would  be  at  liberty  to  swear  as  to  the  effect  of  the 
words,  without  stating  any  precise  words;  and  even  if  the  wit- 
ness did  state  precise  *  words,  the  jury  would  have  to  judge    •1383 
of  their  legal  effect,  whereas  that  is  generally  to  be  decided  by 
the  court.    It  is  not  expedient  to  blend  questions  of  law  and 
fact  together;  it  ought  therefore  to  appear  to  the  court  on  tne 
face  of  the  declaration  by  the  words  or  signs  themselves,  that 
they  were  sufficient  to  support  such  innuendoes  or  averments 
as  may  be  necessary  to  apply  to  the  subject,  that  they  may 
bear  the  interpretation  put  on  them,  and  present  the  injury 
which  is    charged    to  have   resulted    from    them."K      But 
where  the  allegation  was  *<  that  the  defendant  imposed  the 


•  Clement  v.  Fisher,  (in  error,)  7  B.  &  C.  459.  (14  Eng.  C.  L.  83.)  1  M.  &  R. 
281.     And  see  Rex  v.  Marsden,  4  M.  &  S.  164. 

t>  Teesdale  v.  Clement,  1  Ch.  603.  (18  Eng.  C.  L.  173.)  Shepherd  v.  Bliss,  anie, 
1379.  Sellers  v.  Till,  4  B.  &  C.  656,  (10  Eng.  C.  L.  434,)  antt.  See  Cook  v. 
Ward,  6  Bing.  409.    (19  En^.  C.  L.  117.) 

^  Newton  v.  Stuhbs,  3  Mod.  71.    Rex  «.  Bear,  3  Salk.  417.    Gastole  9.  Mathers, 

1  Mees.  &  W.  495. 

^  Flint «.  Pike,  4  B.  &  C.  473.  (10  Eng.  C.  L.  390.)  Wright  v.  Clement,  3  B. 
&  A.  503.     (5  Eng.  C.  L.  358.) 

•  Wood  V,  Brown,  6  Taunt  169.     (1  Eng.  C.  L.  347.) 
f  Cook  V.  Cox,  3  M.  &  S.  1 10. 

<  Gustole  V,  Matheiv,  1  Mees.  &  Wels.  496.    3  Gale,  64. 

(1)  {Cooper  ▼.  Bruee,  3  WatU,  109.    TlpCon  ▼.  Kahle^  3  Watts,  93.    Bnmn  7.  Bra$hier, 

2  PennB.  114.    Fo$ter  v.  Small,  3  Wharton,  13a) 
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crime  of  felony  upon  the  plaintiff;"  it  was  held  sufficient  after 
verdict,* 
If  the  libel      If  the  words  be  spoken,  or  the  libel  published  in  a  foreign 
be  in  a  fo-  language,  they  must  be  set  out  in  the  original  language,  or  the 
reign  Ian-  declaration  will  be  bad  in  arrest  of  judgment  ;**  and  it  seems 
u^malation  ^'^*^  *  translation  should  also  be  set  out  in  the  declaration.*(l) 
should  be  It  is  sufficient  to  set  forth  so  much  of  the  publication  as  corn- 
annexed,    prises  the  substance  of  the  charge  made  by  the  defendant 
It  is  aufli-  against  the  plaintiff;  as  where  a  libel  charged  the  plaintiff  with 
?^^^*  being  the  most  artful  scoundrel  that  ever  existed,  and. with 
substance  heing  insolvent,  but  the  writer  added,  that  he  had  never  dis- 
of  the        closed  the  matter,  nor  ever  would,  except  to  the  person  whom 
charge,      he  addressed  as  his  friend;  it  was  held,  that  the  omission  of 
the  latter  assertion  was  immaterial.'    If  the  part  set  out  be 
distinct  and  intelligible,  and  constitute  a  libel  of  itself,  it  is 
unnecessary  to  set  out  another  part  of  the  publication  to  which 
Variance,  the  libellotis  passage  refers.^     A  material  variance  between 
the  libel  declared  upon  and  that  proved,  will  be  fatal;  as  where 
separate  passages  of  a  libel  are  set  out  in  the  declaration,  they 
should  be  described  as  forming  distinct  parts.^    Where  the 
libel  declared  upon  alleged  that  the  defendant  had  composed, 
written,  and  published  the  libellous  matter,  and  it  appeared 
from  the  libel  itself  that  he  had  given  references  to  another 
*1384    *work,  from  which  the  matter  was  taken,  but  which  was 
omitted  in  the  declaration;  held,  that  the  varifiince  was  fatal, 
inasmuch  as  the  sense  of  the  libel  declared  upon  was  different 
from  that  produced  in  evidence,  as  the  omissions  altered  the 
sense  of  the  remainder.'    Where  the  declaration  in  stating  the 
libel,  which  imputed  to  the  plaintiff,  "  that  he  had  formerly  a 
house  in  0.,  and  some  time  prior  to  that  he  had  one  in  Jf.,  in 
both  of  which  he  continued,"  omitted  the  words  "  of  which}** 
it  was  held  a  fatal  variance.^ 
Woids  Slanderous  words  should  be  stated  as  they  are   uttered, 

should  be  Proof  of  words  spoken  in  the  third  person  will  not  support  a 
set  forth  count  for  words  spoken  in  the  second,  and  vice  versd}  And 
2J^^^  if  words  be  spoken  interrogatively,  they  must  be  so  laid;  it 
are  spoken  will  be  fatal  to  aver  that  they  were  spoken  affirmatively  wi 
When  the  words  were  spoken  in  answer  to  a  question,  and  the 

«  Blizard  o.  Kelly,  9  B.  &  C.  383.    (9  Eng.  C.  L.  87.) 
b  Zenobio  v,  Axtell,  6  T.  R.  163. 

<  Rex  e.  Goldstein),  3  B.  &  B.  201.     (7  Eng.  C.  L.  ill.)    7  Moore,  1. 
«  Rutherford  o.  Evans,  6  Bing.  451.    (19  Eng.  C.  L.  138.)    4  M.  &  P.  163.    Rex 
r.  Banton,  8  Mod.  339. 
•  Buckingham  o.  Muitay,  2  C.  &  P.  46.    (13  Eng.  C.  L.  91.) 
'Tabart  v.  Tipper,  1  Camp.  353. 

c  Cartwright  e.  Wright,  1  O.  &  R.  330.     5  B.  &  A.  615.    (7  Eng.  C.  L.  910.) 
»  Cooke  ».  Smith,  M'Clel.  &  Y.  350.  ^ 

f  B.  N.  P.  5.    Rex  v.  Berry,  4  T.  R.  317.    Stannard  o.  Harper,  5  M.  &  R.  395. 
J  Barnes  v.  Halloway,  8  T.  R.  150. 

(I)  {RahauBer  v.  Sekwergtr  Batik,  3  Wtttt,  98.) 


SSa  X.]  THE  DBCLAXATION.  ,  1384 

slander  is  to  be  collected  not  merely  from  the  answer,  but  from 
the  answer  and  question  together,  the  words  must  be  laid  ac- 
cording to  the  fact.*  Where  the  words  alleged  in  the  declara- 
tion were,  <<  This  is  my  umbrella;  he  stole  it  from  my  back 
door;"  and  the  words  proved  were, "  It  is  my  umbrella,''  &c.; 
and  it  appeared  that  these  words  were  not  spoken  in  the  house 
where  the  umbrella  then  was;  held,  a  fatal  variance,  for  the 
words  laid  imported  to  be  spoken  concerning  a  thing  then  jvre- 
stnt,  and  the  words  given  m  evidence  were  spoken  concern- 
ing a  thing  not  present  at  the  time.^  So  the  words  alleged  in 
the  declaration  were,  <<The  plaintiff 's  wife  is  a  great  thief, 
and  ought  to  have  been  transported  seven  years  ago;"  the 
words  proved  were,  ^  She  is  a  bad  one,  and  ought  to  have 
been  transported  seven  years  ago;"  held  a  fatal  variance,  for 
the  words  proved  were  not  actionable  without  a  colloquium  of 
felony.*  But  where  the  words  charged  were,  "  You  stole  one 
of  my  sheep,"  and  those  proved  were, "  You  stole  my  sheep 
*and  killed  it;"  held,  no  variance,  because  the  word  "it,"  *1385 
showed  that  only  one  was  meant*' 

The  addition  or  omission  of  a  word  will  be  immaterial  unless 
it  alter  the  sense.*  It  will  be  sufficient  for  the  plaintiff  to 
prove  so  much  of  the  words  laid  as  will  by  themselves  support 
the  action  ;(1)  as  where  the  words  were  «<  He  is  a  maintainer  of 
thieves  and  a  strong  thief,"  and  the  jury  found  the  whole  to 
have  been  qpoken  except  the  word  strong;  held  sufficient'' 
But  if  all  the  words  as  laid  constitute  but  oue  charge,  the 
whole  must  be  proved.'  Where  the  libel  declared  upon  im- 
puted to  the  plaintiff  <<  mismanagement  or  ignorance,"  and  the 
words  proved  were,  ^Mgnorance  or  inattention;"  held  a  fatal 
variance.' 

An  innuendo  is  a  form  of  words  introduced  to  explain  some  Innaendo: 
matter  already  expressed  "  An  innuendo,"  said  De  Gray,  C. 
J.,  "  means  nothing  more  than  the  words  id  est  scilicet,  or 
*  meaning,^  or  aforesaid,  as  explanatory  of  a  matter  sufficiently^ 
expressed  before;  as  such  a  one,  {meaning  the  defendant,)  or 
such  a  subject  (meaning  the  subject  in  question.)  But  as  an 
innuendo  is  only  used  as  a  word  of  explanation,  it  cannot  ex- 
tend the  sense  of  expressions  beyond  their  own  meaning,  unless 
something  is  put  upon  the  record  for  it  to  explain.  As  in  an 
action  for  saying  <  He  has  burnt  my  bam,'  the  plaintiff  cannot, 
by  way  of  innuendo,  say  (meaning  'his  bam  full  of  com;') 
Barham's  case,  4  Rep.  20;  because  that  is  not  an  explanation 
of  what  was  said  before,  but  an  addition  to  it    But  if  in  the 

«  See  Bromaffe  «.  Proeser,  4  B.  &  C.  347.    (10  Eng.  C.  L.  321.) 
^  Walters  v.  Mace,  2  B.  &  A.  756. 

*  Hancock  v.  Winter,  2  Marsh.  502.    7  Taant  205.    (2  Eng.  C.  L.  71.) 
* '  Robijbon  v.  Wallis,  2  Stark.  194.    (3  Eng.  C.  L.  310.) 

*  B.  N.  P.  5.  '  Burgi8*8  case,  Dyer,  75. 

<  Flowers  v.  Pedley,  2  Esp.  491.  ^  Brooks  v.  Blanchard,  1  C.  &  M.  779. 


(1)  (PwfiU  T.  Uvrm,  13  Wend.  9.    Wkk^  r.  Smiih,  13  Pick.  364.) 
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introductioQ  it  had  been  averred,  that  the  defendant  had  a  bam 
full  of  cortiy  and  that  in  a  disoaurse  about  that  barn,  the  de- 
fendant had  spoken  the  wocds  of  the  plaintiff,  an  innuendo  of 
its  being  the  bam  full  of  corn  would  be  good,  for  by  coupling 
the  innuendo  with  the  introductory  averment,  <  his  bam  full  of 
com,'  it  would  have  made  it  complete.''*    So  in  an  action  for 
saying  that  the  plaintiff  was  forsworn,  an  innuendo  (meaning 
that  3ie  plaintiff  had  committed  perjury)  is  improper,  with- 
al 386    out  *a  colloquium  that  that  the  words  related  to  false  swearing 
in  a  judicial  proceeding,  for  the  word  ^  forsworn,"  unless  in 
reference  to  a  judicial  proceeding,  does  not  of  itself  constitute 
perjury.** 
An  iiina-       Where  the  declaration  laid  the  words  as  follows: — ^^  Yoa 
endo  must  \^y^  robbed  me  of  one  shilling  tan  money;"  and  the  innuendo 
daoe^Mw  ^^pi&ii^  ^be  meaning  to  be,  that  the  plaintiff  had  fraudulently 
f^tt.        taken  and  applied  to  his  own  use  one  shilling  received  by  him 
far  the  defendant,  being  the  produce  of  the  sale  of  some  taa 
sold  by  the  plaintiff  for  and  as  servant  to  the  defendant,  but 
there  being  no  introductory  averment  of  a  colloquium  relating 
to  these  circumstances;  it  was  held,  that  the  innuendo  was  bad, 
as  introducing  new  £buHs,  and  that,  without  the  innuendo,  the 
count  did  not  charge  words  actionable  in  themselves.^ 
Orenlftrge      So  where  the  declaration  stated,  that  the  pliuntiff  was  about 
^^tiT'^  to  prove  a  debt  justly  due,  under  a  commission  of  bankruptcy; 
w<HdB.      ^^^  ^**  ^^®  defendant  spoke  these  words  of  him — ^*  You  '* 
•   (meaning  the  said  plaintiff)  <^  are  a  regular  prover  under  bank- 
ruptcies," innuendo  (meaning  that  the  plaintiff  was  accus- 
tomed to  prove  fictitious  debts  under  a  conunission  of  bank- 
rupt;) hela  that  the  innuendo  imputing  a  crime  punishable  by 
law,  was  bad,  as  it  enlarged  the  natural  meaning  of  the  words 
used,  without  resting  on  any  introductory  averment  of  a  collo- 
quim  respecting  the  proof  of  fictitious  debts.^ 

Where  the  declaration  stated  that  divers  persons  had  been 
associated  together  under  the  name  of  ''  The  Society  of  Guar- 
dians for  the  protection  of  trade  against  swindlers  and  sharpers," 
that  the  defendant  was  accustomed  to  publish  reports  for  the 
purpose  of  denoting  to  the  said  society  the  names  of  such  per- 
sons as  were  deemed  swindlers  and  sharpers,  and  improper 
persons  to  be  pn^posed  to  be  bidloted  for  as  members  of  the 
society;  and  then  set  out  the  libel  as  folk>w8: — ^  Society  of 
guardians  for  the  pffoteotion  of  trade  against  swindlers  and 
*1387  sharpers,  &c  I  (meaning  defendant)  am  directed  *to  inform 
you,  that  •S.  B,  (plaintiff)  is  reported  to  the  society  as  impro- 
per to  be  proposed  to  be  ballotted  for  as  a  member  thereof," 


^  Per  De  Gist.  C.  J.,  in  Rex  «.  Horns,  Gowp.  684. 

»  Hawkes  v.  Hawkey,  8  East,  4S7.    HoU  v.  Scholefield,  6  T.  R.  691.    Hall  v. 
Blandy,  1  Y.  &  J.  480. 

•  Day  «.  Robinsoii,  (in  error,)  4  Nev.  &  M.  884.    1  AdoL^E  EUi8,554.    (S8  Eng. 
C.  L.  161.) 

<  Aiesander  V.  Aogie,  1  C.  &  J.  143.    7BiBff.ll$.  (30  Eur.  €,  !«•  71.> 
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thereby  meaning  that  the  plaintiff  was  a  swindler  and  sharper, 
and  an  improper  person  to  be  a  member  of  the  said  society; 
held,  in  arrest  of  judgment,  that  the  innuendo  could  not  be 
supported  without  a  previous  averment  that  it  was  the  custom 
of  the  society  to  designate  swindlers  and  sharpers  by  the  terms 
"  improper  persons  to  be  members"  of  that  societv,  and  that  it 
did  not  appear  that  the  society  described  in  the  libel  was  the 
society  described  in  the  introductory  part  of  the  declaration, 
and  that  the  defect  was  not  cured  by  verdict.* 

It  may  be  collected  from  the  preceding  decisions  that  the  Office  of 
office  of  an  innuendo  is  merely  to  explain  the  meaning  of  some  jnhiiHien- 
matter  previously  stated  in  the  declaration;  that  it  cannot  en-  ^^ 
large  the  sense  of  the  words  beyond  their  natural  meaning, 
unless  by  reference  to  a  prefatory  averment;  that  it  cannot 
supply  the  omission  of  a  proper  colloquium  or  introduce  new 
matter,  or  convey  any  other  meaning  than  that  which  may 
fairly  be  collected  from  the  words  themselves  or  from  the  words 
in  conne<^tion  with  an  introductory  averment.(l) 

Where  the  declaration  stated  that  the  defendant  wrote  con-  Innoendo 
cerning  plaintiff,  "  He  is  so  inflated  with  300/,  made  in  my  withoat  a 
service,  God  only  knows  whether  honestly  or  otherwise,  that,''  ^^^^^^ 
fitc;  held,  without  any  preliminary  averment,  to  warrant  an  lienL'" 
innuendo  that  plaintiff  had  conducted  himself  in  a  dishonest 
manner  in  the  aefendant's  service.^    And  where  the  declara- 
tion stated  that  ttie  defendant,  in  whose  service  the  plaintiff  had 
formerly  been  as  a  gardener,  wrote  to  his  master;  <<I  have 
reason  to  suppose  that  many  of  the  flowers  of  which  I  have 
been  robbed  are  now  growing  in  your  garden."    Innuendo, 
^  meaning  that  the  plaintiff  had  been  guilty  of  larceny,  and 
had  stolen  certain  plants,  roots,  and  flowers;"  held,  that  after 
verdict,  it  might  be  intended  that  the  plaintiff  had  taken  flow- 
ers before,  and  so  the  libel  chai^d  a  second  offence,  which 
would  •be  larceny;  or  that  the  flowers  were  not  growing  in    *1388 
the  soil  at  the  time  of  the  taking;  and  that  the  innuendo  was 
not  too  large.* 

In  an  action  for  words  imputing  to  the  plaintiff  that  he  bad 
set  fire  to  his  own  premises;  innuendo,  (meaning  that  he  had 

•  Goldstein  v.  Foee,  (Id  error,)  2  Y.  &  J.,  146.   4  Bing.  489.   (15  Enff.  G.  L.  63.) 

6  B.  &  G.  154.    (13  Eng.  G.  L.  128.) 
»  <;ie»  V.  Laffer,  3  M.  &  Scott,  727.    10  Bing.  250.    (25  Eng.  G.  L.  120.) 
«  Gafdlner  ir.  WmfottH^  2  G.  M.  &  R.  78.    1  Gale,  99,  (m  error.)    1  Meai.  & 

We)6. 245. 

(1)  (Where  the  words  do  not  of  themeelvei  necetiariljr  impote  a  erf noe  ther  mtist  in  ge- 
neral be  eoopled,  by  mesne  of  a  eoHoqainm,  wHh  fiicts,  whieh  gite  a  particofar  hue  to  Uie 
mee&ing,  and  which,  by  the  help  of  lonnendoe  to  deiignate  the  tbinga  and  peraons  alluded 
to,  diack»e  a  eharge  of  jrallt  leaultittg  fimn  the  whole,  in  a  way  to  be  mtellifihle  to  a  bearer 
of  ordinary  eapaeity.  I%omp§om  v.  Leeir,  2  Watta,  17.  Bat  wheie  the  werea,  eonaidered  in 
oonneetioii  with  fiidla  and  cirettnetaooee  aHegod  1^  the  Wonia  thenMelves  to  be  known  by 
the  bearen  and  nndentood  by  them,  impnte  the  esittence  of  goift,  which  ean  ariae  only 
from  a  apecific  offence,  the  ebicrge  eappoied  to  result  from  them,  may  be  hid  by  an  inmmeMda^ 
withoot  rtcmtne  to  a  eoOoquhm.  MTJUnnm  v.  Orccr,  2  Watii,  35S.  See  farther  Behfr  v. 
BtoeVSeU,  1  Watta,  23.) 
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been  guilty  of  wilfully  setting  fire  to  the  premises,  which  while 
in  his  occupation  had  been  destroyed  by  fire;)  after  verdict 
for  the  plaintiff,  judgment  was  arrested,  because  the  words 
might  have  been  used  in  the  sense  charged  in  the  innuendo 
without  imputing  to  the  plaintiff  an  indictable  offence;  wilfully 
setting  fire  to  a  person's  own  premises  is  not  necessarily  a 
crime,  the  imputation  therefore  was  not  actionable.* 

If  an  innuendo  be  absurd  or  superfluous,  and  a  sufficient 
cause  of  action  appears  without  it,  it  may  be  rejected  as  sur- 
plusage.^ Care  should  be  taken  not  to  introduce  an  innuendo 
giving  to  the  slander  a  particular  character,  which  is  not  ne- 
cessary to  support  the  action;  for  in  general  innuendoes  must 
be  proved  as  laid;  thus,  where  the  words  declared  upon  im- 
puted either  a  fraud  or  a  felony,  and  the  declaration  contained 
an  innuendo  that  the  defendant  meant  thereby  to  impute  a 
felony;  it  was  held  to  be  incumbent  on  the  plaintiff  to  prove 
that  they  were  spoken  in  the  latter  sense.® 
Damage.  When  the  words  are  actionable  in  themselves,  it  is  unneces- 
sary to  lay  special  damage  in  the  declaration.  But  where 
special  damage  is  the  gist  of  the  action,  it  must  be  stated  with 
particularity;  as,  if  the  injury  consist  of  the  loss  of  customers^ 
the  names  of  the  customers  should  be  specified.^ 


If  an  intra* 

endo  be 

euperfln- 

oositBiay 

baiejeel* 

ed. 
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This  being  an  action  on  the  case,  the  general  issue  is  <'  not 

guilty,*'  which  by  Reg.  Gen.  H.  T.  4  W.  IV,  «<  shall  operate  as 

a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to 

have  been  conmiitted  by  the  defendant;''  and  « in  an  action  of 

slander  of  the  plaintiff,  in  his  office,  profession,  or  trade,  the 

plea  of  not  guilty  will  operate  to  the  same  extent  precisely  as 

at  present,  in  denial  of  speaking  the  words,  of  speaking  them 

maliciously  and  in  the  sense  imputed,  and  with  reference  to  the 

plaintiff's  office  or  trade."* 

Eri^®^       The  only  effect  of  the  new  rules,  in  respect  of  the  pleading 

^ere^a-  ^  ^^^®  action,  appears  to  be,  that  the  matter  stated  in  the  in- 

^Q^  ducement,  unless  specially  denied,  will  be  considered  as  adpiit- 

»  Sweetapple  v.  Jesse,  5  B.  &  Ad.  27.    (37  Eng.  C.  L.  94.)    8  N.  &  M.  36. 

i>  Roberts  o.  Cam^ent  9  East,  93.  Hanrey  o.  French,  (in  error,)  1  C.  &  M.  11.  S 
Moor  &  S.  591.  Per  Tindal,  €.  J.,  in  Day  e.  Robinson,  mpra*  Per  Parke,  B.,  in 
Gardiner  v.  Williams,  nmra, 

« Smith  o.  Carey,  3  Cfamp.  461.  Williams  r.  Stott,  1  C.  &  M.  675.  Sellers  v. 
Till,  4  B.  &  C.  655.    (10  Eng,  C.  L.  434.) 

<iB.  N.  P.  7.    1  Sid.  396.    Lowe  v.  Haieweod,  Sir  W.  Jones,  196. 

•  Reg.  Gen.  H.  T.  4  W.  IV,  r.  4. 
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ted  under  the  general  issue;* and  that  a  release  and  accord  and 
satisfaction,  which  formerly  might  have  been  given  in  evidence 
under  this  plea,^  must  now  be  specially  pleaded.^  With  these 
exceptions  the  plea  of  not  guilty  puts  in  issue  the  same  facts, 
and  the  same  evidence  is  admissible  under  it,  as  formerly.  The 
plaintiff,  therefore,  must  under  this  plea,  prove  all  the  facts 
alleged  in  his  declaration  which  are  essential  to  his  right  to 
recover,  and  the  defendant  may  give  evidence  to  disprove  any 
thing  essential  to  the  plaintiff's  case;  he  may  show  that  the 
alleged  slander  or  libel  was  not  spoken  or  published  in  the 
malicious  sense  imputed  by  the  declaration,  but  in  an  innocent 
sense,  or  that  it  was  spoken  or  published  on  an  occasion  which 
rebutted  the  inference  of  malice;  as  that  it  was  a  privileged 
communication,  &.C.;' that  the  alleged  libel  was  published  by 
order  of  the  House  of  Commons.^  It  seems,  indeed,  that  with 
*the  exceptions  above  stated,  the  defendant  may  under  the  *1390 
general  issue,  give  any  matter  in  evidence  which  is  in  law  an 
answer  to  the  action,  except  the  truth  of  the  imputation,  which 
tnust  be  specially  pleaded. 

The  plea  of  justification,  on  the  ground  of  the  truth  of  the  Jnstifica- 
slahder  or  libel,  must  in  general  confess  the  imputation  as  laid  tion  of 
in  the  declaration,  odierwise  it  will  be  bad  on  demurrer;'  and  *™ 
it  should  be  framed  with  the  same  degree  of  certainty  and 

{precision  as  are  requisite  in  an  indictment  or  information.' 
f  the  imputation  against  the  plaintiff  be  general,  the  plea 
of  justification  must  state  specific  facts,  showing  particular  in- 
stances of  misconduct  on  the  part  of  the  plaintiff,  of  the  same 
nature  as  the  slander  laid  in  the  declaration;  a  plea  in  the  words 
of  the  libel  will  be  bad  on  demurrer;  thus,  a  justification  of  a 
charge  of  a  person  being  a  swindler,  mudt  state  the  particular 
instances  by  which  the  defendant  means  to  support  it.^  Where 
a  libel  charged  an  attorney  with  general  misconduct,  viz.,  gross 
negligence,  falsehood,  prevarication,  and  excessive  bUls  of  costs, 
in  the  business  he  had  conducted  for  the  defendant;  a  plea  in 
justification,  repeating  the  same  general  chaises,  without  speci- 
fying the  particular  acts  of  misconduct,  was  held  insufllcient 
upon  demurrer.^     A  plea  of  justification  to   an  action  for 

*  See  cfrfe,  1380. 

^  Lane  v.  Applegate,  1  Stark.  97.    (2  Eng.  C.  L.  319.) 

*  Reg.  Gen.  H.  T.  4  W.  IV. 

<  LilUe  «.  Price,  1  N.  &  P.  16.  6  Dowl.  438.  Smith  v.  Riehardson,  Willes,  90. 
As  to  what  coDStitutee  a  pririleged  communicaticn,  &c.,  see  ante^  1363,  et  §eq. 

*  Stockdale  v.  Hansard,  Coram  Litdedale,  J.,  at  Chamhers,  Not.  1836.  In  this 
case  there  was  a  plea  of  not  gfuilty,  and  also  a  special  plea  of  jnetificaUon  to  the  above 
effect,  and  the  learned  judge  ordered  the  special  plea  to  be  strack  out;  as  that  defenoe 
miffht  be  given  in  eridence  under  the  general  issue.    See  Reff.  Gen.  H.  T.  4  W.  lY. 

riohns  r.  Gittens,  Cro.  Eliz.  939.  Per  Bayley«  J.,  in  llTherson  v.  Daniels,  10 
B.  &  C.  966.    (91  Eng.  C.  L.  69.) 

(  1  Stark.  Stand.  476.    Wyld  v.  Cookman,  Cro.  Elii.  499. 

k  J* Anson  e.  Stewart,  1  T.  R.  748. 

1  Holmes  v.  Catesby,  1  Taant.  643.  Jones  «.  SterenSy  11  Price,  935.  Lana  v. 
Howman«  1  Prieei  76. 


1390  SLANDxm.  [caaf. 

charging  the  plaintiff,  as  a  justice  of  the  peace,  ^^  with  pocket- 
ing fines  of  prisoners  whom  he  had  convicted/'  should  state 
the  names  ol  the  parties  convicted,  and  of  whom  the  plaintiff 
had  received  the  fines.* 
Justifica-       It  is  no  objection  to  the  plea  that  it  does  not  justify  the  whole 
tion  of      chaise;  if  the  charge  be  divisible,  a  justification  of  part  will 
^^'^         be  good  pro  tanio.    As  where  the  imputation  was,  that  the 
plaintiff  (a  proctor)   ^  had  been  suspended  three  times,  per 
quod  bis  neighbors  were  led  to  think  he  had  been  guilty  of 
extortion;"  plea,  that  he  had  been  suspended  once  for  extor- 
*1391    tion;  *held,  that  the  libellous  matter  was  divisible,  and  that  the 
plea  was  an  answer  to  a  part.^ 
Amibstaii-      If  the  imputation  be  substantially  justified,  it  is  sufficient® 
tUl  jQstifi-  ^  pigg  stating  that  the  libellous  matter  complained  of, "  is  true 
2^..  in  substance  and  effect,'' means,  that  it  is  true  in  every  material 
particular,  and  if  the  defendant  does  not  prove  such  statement 
to  be  true,  the  plea  is  not  proved,  although  he  prove  facts  of 
the  same  description.'    But  if  the  declaration  alleges  a  charge 
of  felony,  a  plea  confessing  the  charge  and  justifying  only  by 
stating  circumstances  of  suspicion,  is  not  suflScient*'    Where  in 
an  action  for  libelling  the  plaintiffs  in  their  business  of  selling 
medicines,  by  publishing  that  the  defendants  ^  had  crushed  the 
Hygeist  system  of  wholesale  poisoning  pursued  by  ihi^  scamps 
and  rascalsj  and  that  several  of  the  rotgut  rascals  had  been 
convicted  of  manslaughter;  and  fined  and  imprisoned  for  kill* 
ing  people  with  enormous  doses  of  their  universal  boluses;" 
the  defendants  justified  ^  that  the  pills  were  composed  of  aloes 
and  gamboge  of  a  dangerous  poisonous  nature,  and  that  two  of 
the  Hygcists  had  been  convicted  of  manslaughter  for  adminis- 
tering the  piUs;"  held,  after  verdict,  that  the  plea  was  suffi- 
cient, though  it  did  not  justify  the  words  scamps  and  rascals^ 
and  though  it  appeared  that  one  of  the  patients  who  had  died 
had  not  taken  the  quantuy  of  pills  which  the  Hygeist  had  or- 
dered, it  appearing  that  a  greater  number  would  only  have 
accelerated  his  death.    The  court  considered  that  the  substan- 
tial imputation  contained  in  the  libel  was  justified  by  the  plea, 
and  that  it  was  not  necessary  to  justify  terms  of  general  abuse.'" 
If  the  defendant  intends  to  avail  himself  of  the  statute  of 
limitations,  he  must  plead  it  specially.^ 
Defences       There  are  many  matters  of  defence  which,  though  admissible 
*^^*^*  in  evidence  under  the  general  issue,  may  also  be  specially 
^nenJiU-  P'®*^^®^  Whenever  the  occasion  of  the  spealring  or  publishing 

*  Newman  v.  Bailey,  9  Chitty,  665.    (18  Eng.  C.  L.  449.) 

*  Clarkson  v.  Lawson,  6  Binff.  587.  (19  Eng.  C.  L.  169.)  But  such  plea  to  the 
whole  deelaiation  would  be  ill  on  demurrer.  Id,  366.  (19  Eng.  C.  L.  78.)  See 
Mountney  e.  Watton,  9  B.  &  Ad.  678,  (33  Eng.  C.  L.  164,)  infra. 

«  Edwards  r.  Bell,  1  Bing.  403.    (8  Eng.  C,  L.  360.)     1  Stark.  SI.  403. 

*  Wearer  v.  Lloyd,  4  D.  &  R.  330.    3  B.  &  G.  678.    (9  Eng.  C.  L.  917.) 

*  Mountney  r.  Watton,  3  B.  &  Ad.  673.     (39  Eng.  C.  L.  164.) 

'  Morrison  ».  Harmer,  3  Bing.  N.  C.  759.    (39  Eng.  C.  L.)    3  Hodges,  113. 
t  See  011(0, 1944.       '  »  v         »  y  6    « 
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*famishes  a  defence  to  the  action,  it  seems  it  may  be  specially  sue  may 
pleaded.    As  if  the  defence  be  that  the  alleged  libel  was  a  re-  ?*'P*^'"^ 
port  of  proceedings  in  a  court  of  justice;  the  defendant  may  *y  P*«**®^ 
plead  that  fact  specially.    It  has  indeed,  been  doubted  whether 
such  defence  may  be  available  under  the  general  issue.*   But, 
as  a  privileged  communication  may  be  given  in  evidence  under 
a  plea  of  not  guilty,^  there  appears  no  solid  reason  why  this 
defence  should  not  also  be  admissible  under  that  plea;  it  is 
usual  however,  and  the  safer  course  to  plead  it  specially.  The 
plea,  to  be  available,  must  state  that  the  publication  is  a  true, 
accurate,  and  full  report  of  proceedings  in  a  court  of  justice.* 
A  plea  that  it  is  in  substance  a  true  report,  is  bad.' 

A  plea  of  justification  on  the  ground  that  the  imputation  was  A  plea  of 
a  privileged  communication,  must  expressly  deny  malice,  or  pri^il«gwi 
state  that  the  communication  was  made  honestly  and  bondfide^  SSwa^"*" 
which  might  imply  the  absence  of  malice  f  and  if  the  publica-  „„,!  deny 
tion  be  actionable  of  itself,  a  plea  merely  denying  that  the  malice, 
plaintiffhas  sustained  any  special  damage  is  bad,  though  special 
damage  be  alleged  in  the  declaration.'    It  is  no  answer  to  an 
actioiTfor  oral  slander,  diat  the  defendant  heard  the  words  from 
another,  and  that  he  named  him  at  the  time;  he  must  also  al- 
lege that  he  believed  the  words  to  be  true,  and  that  he  spoke 
th^m  on  a  justifiable  occasion.i^ 

The  plaintiflf  cannot  object  at  the  trial,  that  the  plea  of  jus- 
tification is  insufficient,  as  he  should  have  demurred.  The 
defendant  is,  therefore,  entitled  to  verdict  if  the  plea  be  proved.** 
Where  there  is  a  plea  of  not  guilty  and  justifications,  and  the 
jury  find  for  the  defendant  on  the  former,  they  should  be  dis- 
charged from  finding  on  the  special  pleas.^    ^ 

^  Cvrry  V.  Walter,  1  B.  &  P.  ^  Bee  imie^  1389. 

«  Per  Tindal,  C.  J.,  in  Delegal  v.  Highley,  3  Binff.  N.  C.  963.    (33  Eng.  C.  L.) 
Saanders  v.  Mills,  G  Bing.  213.    (19  Eng.  C.  L.  600 

*  Flint  0.  Pike,  4  B.  &  C.  473.    (10  Enor.  C.  L.  380.)    See  anU^  1373,  as  to  what 
feports  of  judicial  proeeedings  are  justifiable. 

•  Smith  V.  Thomas,  9  Bing.  N.  C.  379.    (39  Eng.  C.  L.  363.)    1  Hodges,  353. 

c  M*PheTSon  v.  Daniels,  10  B.  &  C.  263,  (31  Eng.  C.  L.  69^  ante,  1376. 
k  Edmonds  9.  Walter,  8  Stark.  7.   <14  Eng.  C.  L.  145.)   3Chitty,391.   (18  Eng. 
C  L  339  '^ 
i  Robertson  v.  M'Doagall,  4  Bing.  670.    (15  Eng.  C.  L.  106.) 
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•SECTION  xn. 

EVlDKlfCE. 

1.  Endeoce  for  the  plaintiff.  |  3.  Eridenoe  for  the  defendant  1398 

1. — Evidence  for  the  plaintiff,']  If  the  publication  of  the 
slander  be  not  admitted  by  the  pleadings,  the  plaintiff  must 
give  evidence  of  it  If  the  action  be  for  words,  proof  of  their 
having  been  spoken  in  the  presence  of  a  third  person  is  saffi- 
cient.'(l)  The  words,  we  have  seen,  must  in  general  be  proved 
as  laid>  If  the  action  be  for  written  slander,  proof  of  the  libel 
produced  being  in  the  handwriting  of  the  defendant  is  primd 
facie  evidence  of  it  being  published  by  him.*  If  the  words  have 
been  spoken  or  the  libel  addressed  to  the  plaintiff  only,  with- 
out any  further  publication,  the  action  cannot  be  sustained^ 
though  such  publication  might  be  the  subject  of  an  indict- 
ment, on  the  ground  of  its  tendency  to  produce  a  breach  of  the 
peace.* 
Proof  of  In  an  action  lor  a  libel  contained  in  a  letter,  written  by  the 
pnblicap  defendant  to  the  plaintiff;  proof,  that  the  defendant  knew  that 
^^^  letters  sent  to  the  plaintiff  were  usually  opened  by  his  clerk,  is 
evidence  to  go  to  a  jury  of  the  defendant's  intention  that  the 
letter  should  be  read  by  a  third  person  which  would  amount  to 
a  publication.*  But  sending  a  letter  to  a  third  person  is  proof 
ot  publicatipn.  Where  a  letter  containing  the  libel,  in  the 
handwriting  of  the  defendant  was  addressed  to  a  party  in  Scot- 
land, and  was  proved  to  have  been  put  into  the  post  office,  and 
to  have  been  forwarded  to  Scotland,  and  to  have  the  proper 
post  marks  on  it,  and  was  produced  with  the  seal  broken;  it 
was  held  suffi.cient  evidence  of  it  having  reached  the  party  to 
whom  it  was  addressed,  and  consequently  of  a  publication.' 
A  publication  bv  an  agent  is  a  publication  by  the  principal; 
thus,  the  sale  of  a  libel  in  the  defendant's  shop  by  his  servant^ 
*1394  ]b  primd  facte  evidence  of  a  *publication  by  the  defendant* 
The  defendant,  may,  however,  rebut  the  presumption,  by 
showing  that  the  libel  was  sold  contrary  to  his  orders,  or  with- 
out his  authority.^ 
In  order  to  show  that  a  defendant  had  caused  a  printed  libel 

«  B.  N.  P.  5.  t»  See  ante,  1383. 

«  Rex  V.  Beare,  1  Lord  Raym.  417. 

<  I  Saund.  13S.    Phillips  v.  Jansen,  d  Esp.  6S4.    3  Stark.  Ev.  459. 

•  Delacroix  v.  Trerenot,  3  Stark.  63.    (3  Eng.  C.  L.  345.) 

'  Wanen  «.  Warren,  1  0.  M.  &  R.  350. 

i  Bae.  Ab.  Libel,  458.    Com.  Dig.  Libel.    Plonkett  r.  Cobbett,  5  E^.  136. 

^  3  Stark.  Er.  455. 

(1)  (A  witneit  maUe  to  aay  whether  the  wordi  were  apeken  before  or  after  the  eom- 
nMBoemeiit  of  the  mut  ia  inadiniauble.    fi!ceei«  v.  £iiya2ey,  7  Coon.  384.) 
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to  be  inserted  in  a  newspaper,  a  reporter  proved  that  he  had 
given  a  written  statement  to  the  editor  of  the  newspaper,  the 
contents  of  which  had  been  communicated  by  the  defendant 
for  the  purpose  of  such  publication,  and  that  the  newspaper 
then  produced  was  exactly  the  same  with  the  exception  of  one 
or  two  slight  alterations,  not  affecting  the  sense ;  held,  that  what 
the  reporter  published  in  consequence  of  what  passed  with  the 
defenoant,  might  be  considered  as  published  by  the  defendant, 
but  that  the  newspaper  could  not  be  read  in  evidence  without 
producing  the  written  account  delivered  by  the  witness  to  tlie 
editor.* 

So,  where  in  an  action  for  a  libel  published  in  a  newspaper, 
a  letter  was  produced  in  the  defendant's  handwriting  to  prove 
it  to  have  been  sent  bv  the  defendant  to  the  newspaper  office; 
and  therefore  some  of  the  most  libellous  passages  in  the  letter 
were  struck  but  by  the  editor;  but  the  libel  which  was  pub- 
lished corresponded  with  those  parts  of  the  manuscript  which 
were  not  struck  out;  held  to  be  sufficient  evidence  oi  a  pub- 
lication by  the  defendant,  for  though  he  did  not  authorise  the 
erasures,  yet  as  he  gave  permission  to  the  printer  to  publish 
the  libel  in  a  larger  and  more  offensive  form,  he  authorised  him 
to  publish  it  in  a  form  which  was  less  offensive.^ 

Printing  a  libel  is  primd  facie  evidence  of  a  publication.* 
The  delivery  of  a  newspaper  to  the  officer  at  the  stamp  office,^ 
or  accounting  to  the  officer  for  the  duties  on  advertisements 
contained  in  the  paper,  is  sufficient  evidence  of  publication.* 
If  a  libel  be  dated  or  a  particular  place,  it  is  primd  facie  evi- 
dence that  it  was  written  there/  Where  a  libel  was  composed 
written  *and  put  into  the  post  office  (whether  sealed  or  not  was  *1395 
doubtful)  in  A,  with  an  intention  that  it  should  be  published, 
and  was  afterwsurds  published  in  il/.,held,  sufficient  to  warrant 
the  jury  to  infer  a  publication  in  Lji{l)    The  production  of  a 

•  Adams  «.  Kelly,  R.  &  M.  157.    (31  Engr.  C.  L.  403.) 

*>  Tarpley  •.  Blaber,  9  Bing.  N.  C.  437.  (39  Eng.  C.  L.  387.)  1  Hodgei,  414. 
Waddington  v.  Couuas,  7  C.  Ac  P.  396.  (33  Eng.  C.  L.)  Bond  v.  DoaglsM,  7  C. 
&P.  636. 

«  Baldwin  «.  Elphinstone,  3  Bl.  1038. 

'  Rex  V.  Amphlett,  4  B.  &  C.  35.    (10  Eng.  C.  L.  375.) 

•  Cook  V.  Ward,  6  Bing.  409.  (19  Eng.  C.  L.  117.)  And  tee  Rex  v.  Topham,  4 
T.R.  136.  V     — »  y 

'  Rex  «•  Buidett,  4  B.  dc  Ad.  95.    (6  Eng.  C.  L.  358.) 

•  Id. 

(1)  (It  !•  wen  Rttled,  that  a  tending  of  a  letter  to  the  partyt  filled  with  aboeiTe  langoaget 
i«  an  iindictable  offenoe,  becauee  it  tende  to  a  breach  of  the  peace.  It  haa  indeed  been  a 
matter  of  doabt  whether  the  sending  of  aoch  a  letter  to  another  would  rapport  an  action,  for 
libel,  beeauie  there  ia  no  publication.  But  the  sending  of  aoch  a  letter,  without  other  publi- 
oation,  is  clearly  an  offisnee  of  a  poUie  nature  and  punishable  as  such,  as  it  lends  to  create 
ill  blood,  and  cause  a  diatorbanoe  of  the  poUio  peace.  TU  StaU  ▼.  AverVt  7  Conn.  309. 
H^aisteZ  t.  Helman,  3  Hall,  173. 

In  an  action  on  the  cafe  for  a  libel  contained  in  an  anonjnioos  letter,  sent  through  the 
poet  office,  to  a  person  out  of  the  Jurisdiction  of  the  court,  proof  that  the  letter  waa  deposited 
in  the  post  office,  and  duly  deapatched,  and  the  production  of  the  letter  b^  the  plalntiii;  are 
sufficient  proof  of  the  publication  withoat  the  oatn  of  the  perNn  to  whom  it  was  addieaaed. 
CnUmm  r.  Q^flmd,  3  Watte.  331.) 
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Newspm-   certified  oopf  of  the  affidairit  filed  at  the  stamp  office  by  the 
P^'"'         prioterSy  publisheis  and  proprietors  of  newspapers,  pursuant  to 
38  Geo.  ill,  c.  78^  ss.  9 — 1 1,  togetfier  with  a  i»iper  correspond- 
ing  with  the  paper  described  in  the  affidavit  is  sufficient  evi- 
dmce  of  a  publication  by  the  panics  making  the  affidavit.^ 
Deelan-        By  6  &  7  W.  IV,  c.  76,  s.  6,  no  person  shali  print  or  publish 
^^  ^h^  ^  newspaper,  before  there  shall  be  delivered  at  the  stamp  office 
thepriirt-  ^  declaration  in  writing,  containing  the  title  of  the  newspaper, 
en,  pab-    ^  description  of  the  building  where  it  is  intended  to  be  pub- 
lishers     lished)  the  name  and  place  of  abode  of  the  printer  and  pub- 
and  pro-    lisher,  and  of  every  proprietor  resident  out  of  the  United  King- 
«"  ew*.     ^^™»  "*^      every  proprietor  resident  in  the  Umted  Kingdom, 
p_„^       if  not  exceeding  two,  exclusive  of  printer  and  publisher;  and 
if  tfie  number  does  exceed  two,  then  of  such  two  persons  being 
proprietors,  the  amount  of  whose  respective  proportional  shares 
shall  not  be  less  than  the  proportional  shares  of  any  other 
proprietor;  and  every  such  dedaration  shall  be  signed  by  every 
person  named  therem  as  printer  or  publisher,  and  by  every 
proprietor  named  therein  who  shali  be  resident  within  the 
United  Kingdom.  Sec  7,  imposes  a  penalty  of  50/.  for  printing 
or  publishing  a  newspaper  without  having  made  and  driivered 
A  copy  of  such  declaration*     And  by  sec  8,  the  commissioners  of  the 
1^^^^^    stamp  office  are  required  to  deUver,  on  payment  of  one  cdiilling 
^ohe  eri-  ^  Certified  copy  of  such  declaration  to  any  person  applying  for 
dsDoe.       the  same;  and  such  copy  shall  be  admitted  in  all  proceedings, 
whether  civil  or  criminal,  touching  any  publication  contained 
in  such  newspaper,  as  conclusive  evidence  of  the  truth  of 
every  matter  contained  in  the  declaration;  and  after  produc- 
tion of  such  copy,  and  a  newspaper  entitled  as  therein  men- 
tioned it  shall  not  be  necessary  to  prove  the  purchase  of  the 
paper/* 
Induce-         If  the  inducement  be  material  and  specially  denied,  the  plain- 
meat        (iff  mu^t  prove  the  facts  therein  idleged;  if  not  denied,  it  will 

be  considered  as  admitted.^ 
'Proof  If  the  slander  affect  the  plaintiff  in  his  office,  profession,  or 

when  the  business,  it  will  be  necessary  for  him  to  prove  that  he  filled  the 
firrosTOct  ^ffi^i  ^^  ^^  ^  member  of  the  profession,  &c.,  unless  the  slan- 
of  office^  ^^^  ^^  ^^^^  admits  that  the  plaintiff  filled  that  character,  in 
pro£N-  which  case  proof  thereof  will  be  dispensed  with.^  In  order 
sion,  &e.  to  sustain  an  allegation  that  the  plaintiff  filled  a  certain  situa- 
tion, it  is  in  general  sufficient  to  show  that  he  acted  in  that 
capacity.** 

It  is  said  in  2  Starkie  on  Slander,  that  where  a  plaintiff  avers 
generally  that  he  filled  any  particular  situatiiMi  or  office  in 

»  Mayne  v.  Fletcher,  9  B.  ft  C.  389.  (17  Enff.  C.  L.  401.)  Rex  v.  Hunt,  31. 
Howers  State  Trials,  373.    9  B.  ft  C.  38S,  n. 

» See  ante,  1380. 

*  Jones  V,  Stevens,  11  Price,  935.  Bognall  ••  Underwood,  id^  621.  YcUaxri  o. 
Clement,  3  Bing.  439.    (13  Eng.  C.  L.  36.) 

'  Berryman  r.  Wise,  4  T.  R.  366* 
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mrhich  be  has  been  caluinniated,  or  that  he  exercised  any  par- 
ticular profession  or  business,  it  is  sufficient  to  give  general 
evidence  of  his  having  acted  in  the  office  or  situation,  or  of  his 
having  exercised  that  particular  profession,  or  carried  on  that 
trade  or  business;  but  i^  a  recent  case,  Lord  Denman  said,    ■ 
^^  No  doubt  a  person  complaining  of  a  slander  upon  him  in  a 
particular  character,  must  prove  that  he  possesses  that  charac- 
ter Avhere  the  slander  does  not  admit  if  •    Therefore  where 
the  declaration  alleged  that  plaintiff  had  been  and  was  a  phy- 
sician, and  exercised  that  profession  in  England,  and  on  that 
account  had  been  and  was  called  doctor,  meaning  doctor  of 
medicine,  'and  then  stated  that  defendant  slandered  the  plain-    *1396 
tiff  in  his  character  of  a  physician  practising  in  England,  and 
denied  his  right  to  be  called  a  doctor  of  medicine;  held,  that 
the  plaintiff  was  bound  to  prove  that  he  was  entitled  to  prac- 
tise as  a  physician  in  England;  and  that  such  proof  was  not 
furpished  by  showing  the  fact  of  his  having  so  practised;  nor 
by  showing  that  he  had  received  the  degree  of  doctor  of  medi- 
cine at  the  university  of  St.  Andrew's.^    To  prove  that  the  Doctor  of 
plaintiff  has  taken  the  degree  of  doctor  of  physic  he  must  pro-  phydc, 
duce  the  books  of  the  imiversity  containing  the  act  which  con- 
ferred the  degree,  or  an  examined  copy  of  such  act,  or  a  diplo- 
ma with  proof  of  the  seal  of  the  court.® 

To  prove  that  the  plaintiff  is  an  attorney,  an  examined  copy  Attorney, 
of  the  roll  of  attorneys  signed  by  the  plaintiff  is  sufficient^ 
So  is  the  book  in  the  master's  office  containing  the  names  of 
all  the  attorneys,  together  with  proof  that  the  plaintiff  practised 
'  as  an  attornev  at  the  time.®  So  the  stamp  office  certificate, 
countersigned  by  the  master  of  the  court,  is  primd  facie  evi- 
dence that  the  plaintiff  is  aii  attorney  of  that  court.'' 

If  the  slander  or  libel  is  actionable  in  itself,  that  is,  if  its  na-  Malice, 
tural  tendency  is  to  vilify,  defame  and  injure  the  plaintiff,  and 
no  circumstance  appears  which  in  law  could  justify  the  defend- 
ant in  publishing  i^  the  law  infers  malice  from  the  very  act, 
and  no  extrinsic  evidence  thereof  is  necessary.s(l}  But  if  it 
appears  that  the  words  were  spoken,  or  the  libel  published  on 
a  justifiable  occasion;  as,  if  it  be  a  privileged  communication, 

«  Collins  «.  Carnegie,  1  Ad.  U  Ell.  703.    (36  Bnr.  C.  L.  180.) 

^  Id,  As  to  proof  of  having  taken  a  degree  of  M.D.  at  St.  Andrew^s,  see  id.  See 
Smith  •.  IVlor,  1  N.  R.  196. 

«  Moieee  v.  Thornton,  8  T.  R.  803.  *  Roseoe,  Er.  371. 

•  Lewis  V.  Walter,  3  B.  &  C.  138.  (10  Eng.  C.  L.  36.)  Jones  «.  Starene,  II 
Price,  261. 

'  Sparkling  «.  Heddon,  9  Bfng.  11.    (23  Eng.  C.  L.  345.) 

(  Bromaee  v.  Proseer,  4  B.  &  0.  947.  (10  Eng.  C*  L.  891.)  Per  Le  Blanc,  J., 
in  Rex  9.  Cieerj,  1  M.  &  8.  973. 

(1)  (Words,  when  need  in  t  minner  and  fenee  to  hnpote  gviU,  imply,  in  eootemplation  of 
law,  ni«lioe  soflicienC  to  Miatain  an  action,  nod  entitie  the  pUintiff  to  a  ▼erdiett  bat  the 
ftroount  of  damftgas  depends  in  part  on  the  degree  of  malice,  of  the  molignity  and  wanton. 
neM  of  intention  to  injore,  wiAb  whioh  the  words  used  were  spoken.    Bigdet^  t.  IFofeott,  6 
GUI  k  Johns.  4ia} 
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it  win  be  incumbent  on  the  plaintiff  to  give  evidence  of  m 
in  fact*    In  order  to  prove  malice  the  plaintiff  may  give  i 
evidence  any  expressions  of  the  defendant,  whether  oral 
written  not  actionable  in  themselves,  which  indicate  spite 
ill  will;  but  the  usual  course  of  late  is  not  to  receive  in  e 
dence,  to  show  the  qtto  animo,  anything  which  may  be 

*1397  subject  *of  another  action  unless  it  distinctly  relates  to  ti 
same  subject  as  the  slander  for  which  the  action  is  brough 
**  The  distinction  is  this,  you  may  give  evidence  of  subsequ 
words  to  explain  the  words  in  the  declaration,  but  where  th 
is  nothing  equivocal  in  the  words  charged,  you  cannot  gi 
evidence  of  subsequent  words  of  the  same  import,' for  whi 
an  action  may  be  brought  and  damages  received;"  for  the 
cord  in  this  action  would  not  be  evidence  in  a  subseque 
action,  and  the  damages  might  be  enhanced  by  the  admissi 
of  such  evidence,  yet  the  plaintiff  might  recover  distinct  d 
mages  for  such  words  in  a  subsequent  action."®  But  pre  vie; 
slander,  for  which  damages  have  been  received,  is  admissib 
in  evidence.'  So,  a  writ  of  inquiry  issued  against  the  defend 
ant  in  a  former  suit  for  speaking  similar  slanderous  words,  ii 
admissible.*  In  an  action  for  words  imputing  perjury,  thcj 
plaintiff  was  allowed  to  show  that  subsequently  to  the  words  | 
the  defendant  preferred  an  indictment  against  him.''  But  the 
plaintiff  must,  under  the  general  issue,  show  that  the  slander 
or  libel  is  false.* 

In  an  action  for  a  libel  in  a  weekly  periodical  publication, 
a  witness  was  allowed  to  prove  a  purchase  of  a  copy  after  the 
action  brought  as  well  as  before,  for  although  not  evidence  foi 
the  purpose  of  aggravation,  it  was  evidence  to  show  that  the 
paper  was  deliberately  circulated.^ 

Where  words  were  given  in  evidence  by  the  plaintiff,  in  or- 
der to  prove  a  malicious  intent  by  the  defendant,  which  were 
not  stated  in  the  declaration;  held,  that  the  defendant  might 

*1398  prove  *the  truth  of  such  words.*  Where  special  damage  is 
^ — ■        ■  — ^-.— ^     ^»^-^^ 

•  Id,    See  Ofiie,  1363. 

k  Per  Tindal,  C.  J.,  in  Defriee  v.  Davis,  7  C.  &  P.  119,  (33  Enff.  C.  L.)  in  which 
case  STidenee  of  a  sabseqaent  repetition  of  the  same  slander  was  admitted.  Finnerty 
V.  Tipoer,  9  Camp.  79.  In  this  case.  Sir  James  Mansfield,  G.  J.,  said,  *'*•  You  might 
as  well  give  in  evidence  one  highway  robbery  on  the  trial  of  another."  Waddingtoa 
V.  CoQsins,  7  C.  &  P.  696.    (32  Eng.  C.  h')    Tarpley  v.  Blabey,  onfe,  1394. 

*  Per  Lord  Abinger,  G.  B.,  in  Pearce  o.  Ormsby,  1  M.  &  Rob.  466.  Simmons  v. 
Blake,  id.  477.  Stuart  v.  Lovell,  9  Stark.  93.  (3  Eng.  C.  L.  961.)  Bat  see  Roe- 
tell  V.  Maqaister,  1  Camp.  49,  n.  Lee  e.  Hnson,  Peake,  166.  Macieod  o.  Wakeley, 
3  C.  &  P.  319,  (14  Eng.  C.  L.  399,7  where  actionable  words  and  libels  not  men- 
tioned in  the  declaration  were  receiveiti  in  evidence. 

'  Per  Patteson,  J.,  1  M.  &  Rob.  478.  •  Jackson  v.  Adama,  1  Hodges,  78. 

'Tate  e.  Humphreys,  9  Camp.  73. 
>  Stuart  V.  Lovell,  9  Stark.  93.    (3  Eng.  G.  L..961.) 

^  Plonkett  0.  Gobbett,  6  Esp.  136.    See  Ghnbb  v.  Wettley,  6  G.  ^  P.  436.    (dS 
Eng.  G.  L.  474.) 
i  Wame  «.  Ghadwell,  9  Stark.  467.    (3  Eng.  G.  L.  430.) 
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the  gist  of  the  action  the  plaintiff  must  prove  it  as  alleged  in 
:he  declaration.* 

2. — Evidence  far  the  defendant.']  It  has  already  been  shown  Endenee 
wYi^i  evidence  the  defendant  may  give  under  the  general  issue  i?  mi  to* 
in  bar  of  the  action;  it  is  here  proposed  to  show  what  evidence  *^^J^ 
he  may  produce  in  mitigation  of  damages.  It  has  been  held  "^•^* 
that  the  defendant  may,  in  mitigation  of  damases,  show  that 
he  copied  the  libel  from  another  newspaper,  and  omitted  some 
passages  reflecting  on  the  plaintiff.^  So,  he  may  give  in  evi- 
dence libels  previously  published  of  him  by  the  plaintiff,  with 
a  view  of  showing  a  provocation,*  provided  they  relate  pre- 
cisely to  the  same  subject  as  the  libel  for  which  the  action  is 
brought;  but  not  otherwise.**(l)  But  general  evidence  that 
the  plaintiff  has  been  in  the  habit  of  libelling  the  defendant,  is 
not  admissible.®  Where  the  libel  purported  to  be  a  report  of 
what  took  place  at  a  coroner's  inquest,  evidence  of  what  oc- 
curred at  the  inquest  was  received  in  mitigation  of  damages.^ 
It  has  been  held  in  several  cases  that  the  defendant  may  give 
general  evidence  of  the  plaintiff's  bad  character.c^  But  in  a 
recent  case  it  was  held  that  general  evidence  of  the  bad  cha- 
racter of  the  plaintiff,  (an  attorney,)  and  of  his  ill  repute  in  the 
profession,  was  inadmissible  either  to  contradict  an  allegatiou 
in  the  declaration  ^  that  he  carried  on  the  business  of  an  attor- 
ney with  great  .credit;"  or  in  support  of  an  averment  in  the 
defendant's  justification,  <^  that  the  defendant  was  a  disreputa- 
ble professor  and  practitioner  in  the  law."^  If  the  defendant 
in  an  action  for  slander,  gave  up  the  name  of  the  person  from 
whom  he  heard  it  at  the  time,  *he  may  give  evidence  in  miti-  *i399 
gation  of  damages,  that  he  heard  the  slander  from  that  per- 
son.*(2) 

In  an  action  for  a  libel,  the  defendant  cannot,  in  mitigation 
of  damages,  put  in  newspapers  deposited  at  the  stamp-oiBce 
pursuant  to  the  statute  38  6.  Ill,  c  78,  containing  libels  on 

»  See  an/e,  1357. 

k  Creevy  o.  Carr,  7  C.  &  P.  64.  (39  Eng.  C.  L.)  See  Sftiuidera  o.  Mills,  6  Bing. 
213.     (19  Eng.  C.  L.  60.) 

« Watts  V.  Fraser,  7  C.  &  P.  369.    (33  Eng.  G.  L.) 

«  May  «.  Brown,  3  B.  &  C.  113.  (10  Eng.  U.  L.  24.)  Tarpley  «•  Blabey,  9  Bing. 
t  N.  C.  437.     (29  Eng.  C.  L.  387.)    Jtnie,  1394. 

•  Wakeley  v.  Johnson,  R.  &  M.  439.    (31  Eng.  C.  L.  480.) 

'  East  V.  Chapman,  M.  &  M.  46.    3  C.  &  P.  671.    (13  Eng.  C.  L.  268.) 

s  Williams  v.  Callender,  Holt,  307.  (3  Eng.  C.  L.  115.)  Newsam  v.  Carr,  2 
Stark.  70.  (3  Eng.  C.  L.  349.)  Earl  of  Leicester  «.  Walter,  9  Camp.  351.  8  Stark. 
£▼.  469. 

>  Jones  V.  Stevens,  11  Price,  835. 

I  Bennett  v.  Bennett,  6  C.  &  P.  586.    (25  Eng.  C.  L.  551.) 

)      (1)  (When  preTious  pablicatiotis  by  plaintifF  will  be  admiidble.   BtardtiUy  t.  Maputrd^  4 
Wend.  336.    7  Wend.  560.    QvM  ▼.  Wttd^  13  Wend.  13.    The  publication  in  a  newspaper 
of  rumor«  cannot  be  justified  by  the  fact  that  inch  rumors  existed,  though  it  may  be  given  in 
cridence  in  mitigation  of  the  diamages.   Skinmr  ads.  Powert^  1  Wend.  451.) 
(2)  (See  hman  v.  FMw^  8  Wend.  603.    Ihint$  v.  WdUng,  7  Ohio,  [Part  1 J  854,) 
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hhnself  by  the  plaintiff;  nor  a  copy  of  a  work  published  by 
the  plaintiff,  unless  be  can  show  that  such  pubUcations  came 
to  his  knowledge,  and  provoked  him  to  write  the  libel  in 
question.* 

In  an  action  for  words,  where  special  damage  is  the  sole 

cause  of  actioui  the  defendant  may,  under  the  geneTal  issue, 

give. the  truth  of  the  words  in  evidence  to  disprove  maKce.* 

The  Ae-         The  defendant  is  entitled  to  have  the  whole  of  the  libel  read, 

fendant     or  the  whole  of  the  conversation,  in  which  the  words  com- 

^areSe  P^^^'^^^  ^^  ^^^  Spoken,  detailed  in  evidence,  for  he  is  entitled 

whole  of    ^  y^B,ve  the  publication  submitted  to  the  jury,  that  they  may 

the  libel    judge  whether  there  is  evidence  of  malice  on  the  face  of  it,' 

submitted  attd  to  show  that  the  publication,  taken  altogether,  was  not 

to  the  jn-   calculated  to  injure  the  character  of  the  plaintiff.*    Where  the 

proTinoeit  ^H®&6<J  hbel  purported  to  be  a  report  of  a  former  action  for  a 

M  to  dfl-     hbel,  by  the  same  plaintiff,  and  the  repoit,  after  stating  the 

cide  wh^  libel  and  the  proceedmgs  at  the  trial,  stated  that  the  jury  found 

therita^    a  verdict  for  the  plaintiff,  with  30/.  damages;  held,  that  the 

rSeh  ^  i"^g^  ^^^  properly  left  it  to  the  jury  to  consider  whetlier  the 

report,  though  containing  some  allegations  defamatory  of  the 

plaintiff,  was,  if  taken  altogether,  with  the  statement  of  the 

verdict  bein^  in  his  favor,  injurious  to  the  character  of  the 

Elaintiff,  or  likely  to  put  him  in  worse  estimation  than  he  had 
een  before.*  If  the  meaning  of  the  publication  admits  of  any 
doubt,  it  is  for  the  jury  to  decide  whether  it  amounts  to  a  libel 
or  not.  The  judge  may  tell  them  what  is  the  legal  result  of  a 
particular  construction,  but  the  construction  is  for  them.  Where 
the  judge  expressed  his  decided  opinion  that  the  publication 
wUs  libellous,  and  the  jury,  notwithstanding,  found  a  verdict 
for  the  defendant;  the  court  refused  to  distmb  the  verdict.^(l) 
And  so  on  the  trial  of  an  indictment  or  information  for  a  libel; 
the  jury  may,  by  the  provisions  of  the  statute,  give  a  general 
verdict  of  guilty  or  not  guilty  upon  the  whole  matter  put  in 
*1400  issue,  provided  *the  judge  shall  give  his  opinion  or  direction 
to  them  on  the  matter  in  issue.^ 


*  Watts  V.  Frtser,  9  N.  &  Perr.  157. 

k  Wstson  V.  Reynolds,  M.  &  M.  1.    (93  Eng.  C.  L.  939.) 

*  Wright «.  Woodgate,  3  G.  K.  &  R.  573.  1  Gale,  399.  Cooke  v.  Hogfies,  R.  & 
M.  1 1 9.    (91  Enff.  G.  L.  393.) 

'  Chalmers  v.  Payne,  9  G.  M.  &  R.  156.    1  Gale,  69.    Dicas  «.  Lawson,  id,  »• 

*  Chalmers  «•  Payne,  Mupra, 

'  Empson  v.  Fairfoid,  1  W.  W.  &  Dav.  10. 
9  38  G.  Ill,  c.  60. 

(1)  (In  an  action  for  Ubd^  it  ia  the  province  of  the  jary,  not  of  the  court,  to  comtme  words 
of  dabioitf  import;  and  these  arc  to  be  interpreted  not  by  the  norma  loqinndi^  but  by  the  sense 
in  which  they  were  actually  ottered.    JEsys  t.  Brierly^  4  Watts,  399.) 
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SECTION  xni- 

COSTS. 

Br  21  Jac.  I,  c  16,  ^in  all  actions  on  the  case  for  slander- 
ous words,  if  the  jury  upon  the  trial  of  the  issue  in  such  action, 
or  the  jury  that  shall  inquire  of  the|damages,  do  assess  the  da- 
noages  under  40^.,  the  plaintiff  shall  recover  only  so  much  costs 
as  the  damages  so  assessed  amount  to." 

This  statute  has  been  held  not  to  extend  to  actions  for  libel,* 
nor  to  actions  whqre  special  damager  is  the  gist  of  the  actioiv;^ 
but  where  the  words  are  in  themselves  actionable,  the  case  is 
within  the  statute,  though,  special  damage  be  averred  and 
proved.*  Where  there,  are  different  counts  in  the  same  decla- 
ration,  some  containing  words  not  actionable,  and  others  con- 
taining  actionable  words,  and  special  damages  be  laid  referring 
ta  all  the  counts;  the  plaintiff  will,  under  a  general  verdict,  be 
entitled  to  full  costs,  though  the  damages  be  under  40s.:  for 
some  part  of  the  damages  must  have  been  given  in  respect  of 
the  special  damage.'  So,  where  the  words  are  actionable  and 
other  matter  likewise  actionable,  is  stated  as  a  distinct  injury 
and  not  as  a  mere  consequence  of  the  words;  as  where  the 
declaration,  after  stating  words  imputing  a  felony,  averred  that 
the  defendant  proved  the  plaintiff  to  be  imprisoned;  the  case 
is  not  within  the  statute,  and  the  plaintiff  will  be  entitled  to 
full  costs.®  A  justification  does  not  entide  the  plaindff  to  full 
costs.'' 

—  -  —   ■  ------  —  --  -  -  -  -    .  ^  ^ 

»  Hall  V.  Warner,  2  Staik.  Sland.  114. 

^  Lowe  «•  Haiewood,  Sir  W.  Jones,  196.    Collier  «.  GaiUafd,  2  Bl.  10S9. 
e  2  Stark.  Sland.  114.  '  Sayille  tr.  Jardine,  2  H.  Bl.  6S1. 

•  Topsail  9.  Edwards,  Cro.  Car.  163.        '  Halford  v.  Smith,  4  East,  667. 
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SECTION  I. 

WHBN  TRESPASS  LIES  IN  GBNSHAL. 

An  action  of  trespass,  vi  ei  artnis,  lies  to  recover  damages 
for  any  injuries  conunitted  with  force  to  the  person,  or  to  real 
or  personal  property.    Thus  it  lies  for  an  assault,  battery,  false 
imprisonment,  or  even  a  menace j  if  accompanied  with  a  conse- 
quent inconvenience.*(l)  So  it  lies  for  an  injury  to  the  relative 
rights  occasioned  by  force,  as  for  menacing  tenants,  servants, 
&C.,  and  beating,  wounding,  and  imprisoning  a  wife  or  servant, 
whereby  the  landlord,  master,  or  servant  hath  sustained  a  loss; 
*140d    though  the  injury  be  consequential  and  not  immediate.^  *It  lies 
for  criminal  conversation  with  the  plaintiff's  wife,  or  for  sedu- 
cing his  servant  or  daughter,  per  quod  servitium  amisity  force 
being  implied,  as  the  wife  and  servant  have  no  power  to  con- 
sent.* 
Theinjuiy     To  sustain  trespass,  the  injury  must  in  general  be  inunedi- 
mustbe     ate,  and  not  consequential,  and  committed  with  force,  either 
immediate  ^^^^i  ^j  implied;  an  injury  may  be  considered  immediate 
when  the  act  complained  of  itself,  and  not  a  mere  consequence 

*■  3  Bl.  Com.  130.  *'  A  menace  alone  without  consequent  inconrenience,  makes  not 
the  injnry;  but  to  complete  the  wrong,  there  must  be  both  of  them  together."    Id, 

0  Ditcham  v.  Bond,  2  M.  &  S.  436.     1  Ch.  PI.  167. 

« Id,  Woodward  r.  Watton,  2  N.  R.  476.  Guy  v.  Livesey,  Cro.  Jac.  501.  Fits. 
N.  B.  89.    Macfadzen  v,  Olivant,  6  East,  387. 

(1)  {Burn  V.  CarluU,  3  Penn.  17&) 
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of  that  act,  occasions  the  injury;  but  the  degree  of  force  is 
immaterial,  ^<as  if  a  log  be  thrown  into  the  highway,  and  at 
the  time  of  its  being  thrown  it  hit  any  person,  or  even  if  it 
were  put  down  in  the  most  quiet  way  upon  a  man's  foot,  it  is 
trespass;  but  if,  after  it  be  thrown,  any  person  going  along  the 
road  receives  an  injury  by  falling  over  it  as  it  lies  there,  it  is 
case."*  "  If,"  said  Lord  EUenborough,  "  the  injurious  act  be 
the  immediate  result  of  the  force  originally  applied  by  the  de« 
fendant,  and  the  plaintiff  be  injured  by  it,  it  is  the  subject  of 
an  action  of  trespass  vi  ei  armis^  by  all  the  cases  both  ancient 
and  modern,  and  it  is  immaterial  whether  the  injury  be  wilful 
or  not."^ 

It  may,  however,  be  observed  that,  though  the  intention  of  When  the 
the  wrong  doer  is  immaterial  as  to  the  question  whether  the  P*J^  i^* 
form  of  action  should  be  trespass,  yet  the  party  injured  may  ^^^™^J 
waive  the  trespass  and  proceed  for  the  tort,  where  the  injury  t^rt. 
is  caused  not  by  the  wilful  act  but  by  the  negligence  of  the 
defendant.    As  where  in  an  action  on  the  case  against  three 
defendants,  proprietors  of  a  stage-coach,  the  declaration  stated, 
that  the  defendants  so  carelessly  'managed   their  coach  and 
horses,  that  the  coach  ran  against  the  plaintiff  and  broke  his 
leg.     It  appeared  in  evidence,  that  one  of  the  defendants  was 
driving  at  the  time  when  the  accident  happened,  and  the  *jury    *1403 
found  that  it  happened  through  his  negligent  driving;  the  court 
held,  that  the  plaintiff  might  maintain  case  against  all  the  pro- 
prietors, though  perhaps  trespass  would  lie  against  the  propri- 
etor who  drove  the  coach.    Bayley,  J.,  "  No  doubt  trespass 
lies  when  the  injury  is  inflicted  by  the  wilful  act  of  the  defen- 
dant, but  it  is  also  clear  that  case  will  lie  where  the  act  is  neg- 
ligent and  not  wilful."* 

So  where  the  declaration  stated,  that  the  defendant  was  driv- 
ing a  cart,  and  took  such  bad  care  of  the  cart  and  horse,  that  it 
ran  with  great  force  against  the  plaintiff's  horse,  whereby  he 
was  much  hurt,  &c.;  on  demurrer,  the  court  were  clearly  of 
opinion  that  case  would  lie,  as  the  injury  was  alleged  to  hisive  » 

arisen  from  the  carelessness  and  negligence  of  the  defendant.* 
And  whenever  the  injury  is  occasioned  by  the  negligence  of 
the  defendant,  the  plaintiff  is  at  liberty  to  bring  an  action  on 
the  case,  notwithstanding  the  act  be  immediate,  so  long  as  it 
is  not  a  wilful  act.*    Where  one  driving  on  the  wrong  side  of 

■     I » ■  I       I  ■■  ■  ■■■■  ■■■  I — ■  ■     ■      ■       "  'i^"  ™  ■  ■  ■    .      ^  ■    —  *'  '^^  "  -» — ■ —  , 

*  Per  Le  B>nc,  J.,  in  Leame  v.  Bray,  3  East,  603.  Scott  v.  Shepherd,  2  Bl.  892. 
3  Wils.  403.  Reynolds  v.  Clarke,  2  Lord  Raym.  1402.  1  Stra.  633.  Per  Lord 
Kenyon,  io  Day  v.  Edwards,  5  T.  R.  649. 

^  rer  Lord  Lllenborough,  in  Leame  v.  Bray,  3  East,  599. 

""  Moreton  v,  Hardem,  4  B.  &  C.  223.  (10  Eng.  C.  L.  316.)  "  Although  where 
the  trespass  is  wilful,  and  there  be  no  ground  of  action  but  the  trespass,  case  may  not 
be  maintainable;  yet,  in  general,  where  an  actual  damage  has  been  sustained,  the 
trespass  may  be  waived,  and  an  action  may  be  maintained  on  the  special  circumstances.*' 
Per  Holroyd,  J.,  id,    Pitts  v.  Gaince,  1  Salk.  10. 

'  Rogers  v.  Imbleton,  2  N.  R.  117. 

•  Williams  v.  Holland,  10  Bing.  112.    (25  Eng.  C.  L.  50.) 
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the  road,  on  a  dark  night,  accidentally  drove  his  carriage  against 
another's,  it  was  held,  that  trespass  would  lie.*  Where  the 
declaration  stated,  that  Jl.^  the  defendant,  had  so  carelessly  and 
negligently  managed  and  steered  his  ship,  that  it  ran  foul  of 
the  plaintiff's  ship,  whereby  it  was  greatly  damaged;  the  court 
held,  that  cast  would  lie,  observing,  that  if  the  injury  hadb^n 
occasioned  by  the  mlful  act  of  the  defendant,  trespiass  would 
be  the  only  remedy.'^  Where  the  defendant  drove  his  gig 
against  another  chaise,  whereby  the  plaintiff's  wife  was  in- 
jured; held,  that  trespass  would  lie;  though  the  chaise  was  not 
the  property  of  the  plaintiff.® 
*1404  *The  distinction  appears  to  be,  that  where  the  act  is  wilful^ 
and  the  injury  immediate,  trespass  is  the  only  remedy.^  But 
where  the  act  is  not  wilftd,  but  the  result  of  negligence,  tres- 
pass or  case  will  lie,  at  the  option  of  the  plaintiff,  even  though 
the  injury  be  immediate.®  And  where  the  injury  is  not  imme- 
diate, but  consequential  case,  and  not  trespass,  is  the  proper 
remedy.'  Where  a  lighted  squib  was  thrown  in  a  market- 
place, and  afterwards  thrown  about  by  others  in  self-defence, 
and  ultimately  hit  the  plaintiff  and  put  his  eye  out,  the  injury 
was  considered  as  the  immediate  act  of  the  first  thrower,  who 
was  held  to  be  liable  in  trespass;  the  new  direction  and  new 
force  given  to  it  by  the  other  persons  not  being  a  new  trespass 
but  merely  a  continuation  of  the  original  force.^^  Trespass  lies, 
at  the  suit  of  an  alien,  for  procuring  and  influencing  a  foreign 
prince  to  imprison  him.^  So  it  was  held,  that  the  captain  of  a 
merchant  ship  was  liable  in  trespass  for  procuring  a  mutinous 
seaman  to  be  flogged  and  imprisoned  in  a  foreign  country  by 
the  local  authorities.' 
When  A  Where  the  injury  has  been  occasioned  by  the  negligence  of 
^^y^  the  defendant's  servant,  irexpass  cannot  be  supported,  the  only 
iirainst  a  ^^^7  being  case;  unless  the  act  be  done  in  the  presence  of 
oS^gter  for  ^^^  master;  as  where  a  master  and  servant  were  together  in  a 


*  Leame  v.  Bray.  Day  v.  Edwards,  5  T.  R.  648.  Lotan  r.  Cross,  and  Corel  v. 
Laming,  1  Camp.  498. 

»  Ogle  «.  Barnes,  8  T.  R.  188. 

«  Hopper  V.  Reere,  7  Taunton,  698.  (S  Eng.  C.  L.  360.)  1  Moore,  407.  If  one 
ship  run  against  another  by  the  negligence  of  the  pilot,  while  the  owner  is  on  boaid, 
case,  and  not  tresrass,  is  the  proper  remedy  against  the  owner. 

'  Id.  Tripe  v.  Dyer,  Ccnram  Gates,  J.,  Exeter  S.  Assiz.  1767,  cited  8  T.  R.  191, 
and  6  T.  R.  128.  Where  a  person  wilfully  ran  his  boat  against  nets  and  destroyed 
them;  held,  that  trespass  was  the  only  remedy.  Day  o.  Edwards,  5  T.  R.  648. 
Sayignac  t;.  Roome,  6  T.  R.  125.  Williams  v.  Holland,  6  C.  &  P.  23.  (25  Enir.  O. 
L.  261.) 

*  Per  Curiam^  in  Moreton  «.  Hardem,  iupra.  Williams  v.  Holland,  10  Bing.  112. 
(25  Eng.  C.  L.  50.)    Lloyd  v,  Needham,  11  Price,  608. 

'  Per  Curiam^  in  Leame  «.  Bray,  Day  v.  Edwards,  ntpra.  See  title  Case.  JinU^ 
586. 

f  Scott  V,  Shepherd,  2  Bl.  892.  3  Wils.  403.  This  is  considered  an  extreme  case, 
and  its  authority  is  yery  doubtful.    See  3  East,  596.    5  Taunt.  534. 

k  Rafael  v.  Verelst,  2  Bl.  963.  1055. 


>  Aitken  v.  Bodwill,  M.  &  M.  68.     (22  Eng.  C.  L.  252.) 
^  Motley  V.  G^ainsford,  2  H.  Bl.  442.    See  ante^  589. 


see.  IT.]      TBB8PA88  TO  BBaSOKAL  PHOPSHTT.  1404 

gig,  and  the  seirant  was  driTing  when  an  accident  happened;  the  act  of 
held,  that  the  trespass  of  the  servant  was  the  trespass  of  the  ^i*  "^ 
niaster.»(l)  '~'*- 
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TRESPASS  TP  PERSONAL  PROPXRTT. 
PAOI 


1.  When  this  action  lies. 
3.  Who  may  maintain  it. 


PAOS 

3,  Against  whom  it  lies.        1408 


1, — When  thin  action  lies.']  Trespass  lies  for  taking  or  in* 
juring  all  inanimate  personal  property,  and  all  domiciled  and 
tame  animals,  as  cattle,  dogs,  &a ;  it  lies  for  all  animals  usually 
marketable,  as  parrots,  monkeys,  &c.,  in  which  case  it  is  not 
necessary  to  show  in  the  pleadings  that  they  have  been  re- 
claimed.^  So  it  lies  for  other  animals,  fersB  natursBy  which 
have  been  reclaimed,  or  in  the  possession  of  the  plaintiff,  as 
hawks,  rabbits,  hares,  fish,  &c.*  So  it  lies  in  some  cases  in  re- 
spect of  animals,  ferse  naiurm^  not  reclaimed;  as  if  a/?,  start  a 
hare  in  the  ground  of  B.  and  kill  it  there,  the  property  con- 
tinues all  the  while  in  JB.,  who  may  maintain  trespass  s^inst 
^.  for  takmg  it;  but  if  •/?.  start  a  hare  in  the  ground  of  B.,  and 
hunt  it  in  the  ground  of  C,  and  kill  it  there,  the  property  is  in 
•tf.,  but  he  is  liable  to  an  action  of  trespass  for  hunting  in  the 
grounds  as  well  of  B.  as  of  C.  ;*  and  if  after  the  hare  be  killed, 
or  run  down  by  the  dogs  of*/?,  in  the  land  of  C,  C  takes  the 
hare,  Jl,  may  maintain  trespass  against  him;'  but  it  would  be 
otherwise  if  C.  took  the  hare  before  A.  reduced  it  into  pos- 
session by  his  dogs  or  servants.* 

2. — Who  may  maintain  this  action.]  To  support  an  action  The  plain- 
of  trespass,  the  plaintiff  must  at  the  time  the  injury"  was  com-  tiff  mast 
mitted,  have  actual  possession  of  the  thing  which  is  the  object  ^^  "^ 
of  the  trespass,  or  else  he  must  have  a  constructive  possession  gessionTor 
in  respect  of  the  right  being  actually  vested  in  him.'    The  per-  a  right  of 

»  Chandler  «•  Bronghton,  1  C.  &  M.  99.    3  Tyr.  930. 

*  Com.  Dig.  Trespass,  (A.  1.)  (Trover,  C.)  1  Saund.  84.  Grymes  v.  Shark,  Cro, 
Jac.969.    F.N.  6.  86. 

«  Per  Holt,  C.  J.,  in  Sutton  v.  Moody,  1  Lord  Raym.  950.  9  Salk.  556.  9  Bl. 
Com.  419.     Godh.  193. 

•  Churchward  v.  Htuddy,  14  East,  949.  '  Id. 

f  Per  Ashhurst,  J.,  in  Smith  «.  Milles,  1  T.  R.  480. 

(1)  (It  will  lie  a|raiii«t  a  pcrmn,  whose  scnrant  takes  property  hy  mxBtake^  where  no  direc- 
tion or  authority  is  given  hy  him  to  the  servant  to  take  the  particular  property  in  question, 
and  where  there  is  no  subsequent  assent  or  approbation,  with  a  knowlcd^  of  the  trespass. 
Brougkim  ▼.  WhaUon^  8  Wend.  474.) 


d 
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posses-      son  *in  aciuat  possession  of  the  property,  even  though  he  has 
sion.         Qo  fight  to  it,  may  maintain  trespass  against  any  person  but 
the  real  o wner.*(  1 )     So  may  a  bailee,  as  a  carrier,  factor,  paw- 
nee, or  a  sheriff;^  and  even  a  mere  gratuitous  bailee,^  or  aa 
executor  de  son  tort  may  maintain  trespass  for  an  injury  done 
to  the  property  while  in  his  possession/    x\nd  if  a  sheriff  omit 
to  continue  in  possession  of  the  goods  under  an  execution,  he 
cannot  maintain  trespass.    As  where  a  sheriff's  officer  seized 
a  table  in  the  name  of  all  the  goods  in  the  house,  and  locked 
up  his  warrant  in  the  table  drawer,  and  left  the  house  without 
leaving  any  person  in  possession;  it  was  held,  that  the  sherilS' 
could  not  maintain  trespass  against  the  landlord  for  distraining 
the  goods  for  rent  afterwards,  for  the  sheriff  abandoned  the 
possession.*^    And  where  the  sheriff  seizes  goods  in  the  pos- 
session of  a  party  who  obtained  them  through  fraud,  the  sheriff 
cannot  maintaui  an  action  against  the  real  owner  for  rescuing 
them  out  of  his  custody /(2) 
A  party         We  have  seen  that  actual  possession  with  a  qualified  title 
enutled  to  to  the  property,  or  even  without  any  title,  will  enable  a  party 
immediate  ^^  maintain  this  action;  it  may  be  further  observed,  that  as  the 
n^mAv   "8^^^  ^^  property  in  personal  chattels,  for  all  civil  purposes, 
maintain    draws  to  it  the  possession,  a  person  who  has  the  absolute  pro- 
trespass,    perty,  or  an  interest  in  the  goods,  may  maintain  trespass,  al- 
though he  has  never  had  the  actual  possession^  provided  he 
be  entitled  to  immediate  possession.    Thus,  where  «/?.  com- 
missioned a  party  to  buy  a  cow  for  him,  who  bought  it  accord- 
ingly, but  before  the  cow  came  into  the  possession  of  ^,,  or  be 
assented  to  the  purdiase,  it  was  taken  away  by  the  defendant; 
held,  that  ^,  might  maintain  trespass  for  the  cow,  for  he  had  a 
*1407    'property  in  her  at  his  election,  and  by  btinging  the  action  he 
elected  to  take  the  bargain.' 

So  the  owner  of  tithe  may  maintain  trespass  against  the  oc- 
cupier of  the  land,  for  turning  in  cattle  and  injuring  it  after  it 
has  been  set  out.*  So  the  grantee  of  waifs,  estrays,  and  a 
wreck  within  a  manor  may  before  seizure  maintain  trespass 
against  a  wrong  doer  for  taking  them  away.^    So  an  executor 

*  3  Saond.  47,  c.  Blackham's  case,  1  Salk.  290.  Woodson  v,  Nawion,  S  Stra. 
777.  Rackham  v.  Jesup,  3  Wile.  332.  In  trespass  for  seizing  goods  in  the  possession 
of  the  plaintiff,  the  defendant  cannot  set  up  the  title  of  a  third  person  as  a  defence. 
Nelson  v.  Cherrill,  7  Bing.  663.    (20  Eng.  C.  L.  280.)     1  M.  &  Scott,  452. 

^  2  Saund.  47,  6.  «  Booth  v.  Wilson,  1  B.  &  A.  59. 

'  Husband  v.  Smith,  1  Ch.  PI.  151.  170.        <  Blades  v.  Arundel,  1  M.  &  S.  711. 

'  See  Earl  of  Bristol  v.  WUsmore,  1  B.  &  C.  514.  (8  Eng.  C.  L.  146.)  2  D.  & 
R.  755. 

s  Thomas  o.  Phillips,  7  C.  &  P.  573.    (32  Eng.  C.  L.) 

i»  Williams  v.  Lander,  8  T.  R.  72. 

1  F.  N.  B.  91.  Com.  Dig.  Trespass,  (B.  4.)  Smith  v.  Milles,  1  T.  R.  480.  Dun- 
wich  V.  Sterry,  1  B.  &  Ad.  831.     (20  Eng.  C.  L.  492.) 

(1)  {TowfiMend  v.  Kerns,  3  Watts,  180.    Aikin  ads.  Bach  a  ah  1  Wend.  466.) 

(2)  (An  action  of  trespass  de  bonis  asportatis  is  rightly  brought  in  the  name  of  the  person 
'as  the  owner  of  tlie  goods  at  the  time  of  the  trespass,  <tHhough  he  may  have  sold  them 

e  action  was  commenced,    Boynton  v.  WUXard^  10  Pick.  166.) 
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may  maintain  trespass  for  an  injury  to  the  personal  property 
of  the  deceased,  after  his  death  and  before  probate,  for  the  pro- 

Serty  is  vested  in  him  on  the  death  of  the  testator,  and  that 
raws  to  it  the  possession.*  So  may  a  legatee  afler  the  ex- 
ecutor has  assented  to  the  legacy,  for  a  trespass  committed  be- 
fore such  assents 

So  a  person  who  has  leased  his  land  for  years  without  any 
reservation  of  the  timber,  may  have  trespass  de  bonis  aspor- 
talis  during  the  continuance  of  the  term,  against  a  third  per- 
son, who  wrongfully  cuts  down  the  timber,  and  after  it  is 
severed  carries  it  away.*  And  where  the  trees  are  excepted 
in  the  lease,  the  lessee  has  no  interest  in  them;  and  if  he  fells 
them,  or  damages  them,  the  lessor  may  paaintain  trespass  against 
him.^  If  the  owner  of  a  chattel  gratuitously  permit  another  to 
use  it,  he  may  maintain  trespass  for  an  injury  done  to  it  while 
it  is  so  used;  for  in  contemplation  of  law  the  chattel  continues 
in  the  possession  of  the  owner."  But  it  is  otherwise  if  the  chat- 
tel be  let  out  for  a  particular  time;  as  where  the  plaintiff  hired 
a  chariot  for  a  day,  appointed  the  coachman ,  and  furnished  the 
horses;  it  was  held  that  he  might  maintain  trespass  for  an  in- 
jury done  to  it,  and  that  he  might  be  considered,  for  the  pur- 
pose of  the  declaration,' as  the  owner  and  proprietor  of  the 
chariot.*'  •S.  •having  let  his  house  ready  furnished  to  -B.,  can-  •1408 
not  maintain  trespass  against  the  sheriff  for  taking  the  furni- 
ture under  an  execution  against  A,  for  he  parted  with  the 
possession.^  But  the  master  of  a  fly-boat  belonging  to  a  canal 
company,  paid  by  weekly  wages,  may  have  trespass  for  an 
iinury  to  the  boat.^  So  a  shopkeeper,  who  has  the  possession 
of  goods  sent  to  him  on  sale  or  return,  may  maintain  trespass 
for  injury  done  to  them.* 

Where  the  defendant  hired  a  steam-boat  for  an  excursion, 
the  owner's  captain  navigating  her;  it  was  held,  that  the  de- 
fendant had  not  such  possession  as  to  justify  him  in  forcibly 
turning  out  a  stranger  whom  the  captain  allowed  to  come  on 
board? 

3. — Against  whom  this  action  lies,'}  Trespass  lies  for  un- 
lawfully taking  or  injuring  personal  property  whilst  in  the 
actual  or  constructive  possession  of  the  plaintiff;  and  not  only 
the  party  who  did  the  immediate  act,  but  all  persons  who  di- 

•  Id.    3  Saund.  47,  tu  ^  Bto.  Ab.  Trespass,  35.    1  Ch.  Pi.  169. 

«  Ward  9.  Andrews,  3  Cbit.  636.  (18  Eng.  C.  L.  435.)  And  see  Berry  v.  Heard« 
Palmer,  337.  Cro.  Car.  343.  3  Camp.  593,  n.  Hot  tlie  lessee  cannot  maintain 
trespass  under  such  circumstances,  for  he  has  no  interest  whatsoever  in  the  trees  after 
they  are  severed  from  the  freehold.    Erans  v.  Evans,  3  Camp.  503. 

'  1  Saund.  323,  5.  •  Lotan  «•  Cross.  3  Camp.  464. 

'  Croft  V.  Alison,  4  B.  &  A.  590.    (6  Eng.  C.  L.  538.) 

s  Ward  v.  Maeauley,  4  T.  R.  489. 

k  Moore  v.  Robinson,  3  B.  &  Ad.  817.    (33  Eng.  C.  L.  189.) 

*  Coiwill  «•  Reeves,  3  Camp.  575. 

i  Dean  v.  Hogg,  10  Bing.  346.    (35  Eng.  C.  L.  160.)    4  M.  &'Scott,  168. 


1408  TMMSFAS9.  [CBAP.  XXII. 

lected  OT  assisted  in  committing  the  trespass,  aie  in  general 
liable  as  principals.*  If  a  man  employs  an  ofBcer  who  seizes 
the  goods  of  a  third  person  under  an  execution,  and  the  man 
employingithe  officer  is  present  at  the  seizure,  he  is  liable  in 
trespass,  if  the  officer  has  committed  such.^  One  who  assents 
to  a  trespass  after  it  is  done,  is  a  trespasser,*  but  not  unless 
the  trespass  was  for  his  benefit;  as  where  •/?.  wrongfully  took 
a  gun  away  from  the  plaintiff,  and  gave  it  to  C,  who  refused 
to  return  it  to  plaintiff;  it  was  held,  that  C  was  not  liable  in 
trespass;  unless  it  could  be  shown  that  the  gun  was  seized  to 
*1409  his  use.^  Trespass  may  be  supported  against  a  sheriff  for 
taking  the  goods  of*/?.,  under  an  execution  against  B.%1) 
When  A  warrant  of  distress  against  the  overseers  of  a  parish  for 

^'^ffw*     not  paying  over  the  balance  in  hand,  is  void,  if  it  does  not  dis- 
^ttKeeo!^  tincUy  set  out  the  summons,  the  hearing  before  the  magistrates 
tionofft  *&nd  the  refusal  to  pay.     And  trespass  will  Ue  against  the 
legal  pro-  magistrates  who  sign,  and  the  officers  who  execute  such  war- 
oeM.        rant.'  •  But  trespass  will  not  lie  against  a  sheriff  for  executing 
a^*  yb.  after  notice  that  the  defendant  had  obtained  his  dis- 
charge under  the  insolvent  debtor's  act;  for  the  sheriff  is  jus- 
idfied  in  obeying  the  writ,  which  is  not  void,  but  issued  through 
the  irregularity  of  the  plaintiff    It  differs  from  those  cases 
where  the  sheriff  sells  after  a  change  of  property,  because 
there,  he  does  not  obey  the  writ.i^ 

Where  the  outgoing  tenant  covenanted  with  his  landlord  to 
leave  the  manure  on  Uie  land,  and  to  sell  it  to  the  incoming 
tenant  at  a  valuation;  it  was  held,  that  the  outgoing  tenant 
might  maintain  trespass  against  the  incoming  tenant,  for  taking 
the  manure  before  such  valuation,  for  the  possession  continued 
in  the  outgoing  tenant^  <<  If  I  put  in  motion  a  dangerous 
thing,  as  if  I  let  loose  a  dangerous  animal,  and  leave  to  hazard 
what  may  happen,  and  mischief  ensue  to  any  person,  I  am  an- 
swerable in  trespass."*  In  general,  trespass  is  not  sustainable 
against  a  bailee  who  has  the  possession  coupled  with  an  inte- 
rest, unless  he  destroy  the  chattel^'  nor  against  a  joint  tenant  or 

•  Co.  Litt.  67,  a.  9  Inst  183.  Bro.  Trespass,  PI.  148.  3  Wils.  377.  VHiere  it 
it  said  that,  proeuring,  oommanding,  aiding,  or  assisting,  makes  one  a  treepaaaer. 

^  Meredith  v.  Flazman,  5  C.  &  P.  99.    (94  Eag.  C.  L.  330.) 

•  Bro.  Trespass,  PL  113.    3  Wils.  377. 

'  Wilson  V.  Barker,  4  B.  &  Ad.  614.  (24  Eng.  C.  L.  124.)  He  *'  that  receiveth 
a  trespasser,  and  agreeth  to  a  trespass,  aner  it  is  done,  is  no  trespasser,  unless  the 
trespasa  was  done  to  his  use,  or  for  his  benefit,  and  then  his  agreement  subseqaent 
amounteth  to  a  commandment,  for  in  that  case  omnu  ratihMtio  retro  trahUur  et  man' 
dato  agwparatur/*    4  InsU  317.    Recognised  in  4  B.  &  Ad.  616. 

•  Sannderson  v.  Baker,  3  Wils.  309. 

'  Harris  v.  Stewart,  7  C.  &  P.  779.    (39  B^.  C.  L.) 

c  Whitmore  v.  Clifton,  1  M.  &  Rob.  531.   'nurlton  v,  Fisher,  Dong.  671. 

k  Beaty  o.  Gibbons,  16  Eaat,  116. 

1  Per  Lord  EUenborough,  C.  J.,  k  Leame  «.  Bray,  3  East,  595. 

i  1  Ch.  PI.  173. 

(1)  (PAiUtpt  T.  ObU,  8  Wend.  610.    Rati  r.  ClimndUr,  10  Weodi  110.) 
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a  tenant  in  common  for  taking  away  or  holding  exclusively  the 
property  from  his  co-tenant;  but  if  be  destroys  the  chattel, 
trespass  lies/ 

Where  a  lessor  during  ihe  term  cut  down  some  oak  pollards 
growing  upon  the  demised  premises  which  were  unfit  for  tim- 
ber; it  was  held,  that  as  the  tenant  for  life  or  years  would  have 
been  entitled  to  them  if  they  had  been  blown  down,  and  was 
entitled  to  the  usufruct  of  them  during  the  term,  the  lessor 
could  not,  by  wrongfully  severing  them,  acquire  any  right  to 
them,  and  consequently  that  he  or  his  vendee  could  not  main- 
tain trespass  against  the  tenant  for  taking  them.^ 


SECTION  IIL 

TRESPASS  FOR  ASSAULT  AND  BATTERT. 

PAOB     I  PAGE 

1,  What  conBtitutes  an  880adt  |   3.  What  constitates  a  battery.  1410 

1. —  What  constitutes  an  eissault.}  An  assault  is  an  inten-  WHatcon- 
iional  attempt  by  force  and  violence  to  do  an  injury  to  the  stitutea  an 
person  of  ^another ,  such  as  by  presenting  a  gun  at  him,  pointing  "^]1  hv 
a  pitchfork  at  him,  drawing  a  sword,  or  throwing  anything  at 
him  while  he.  is  within  reach/    Riding  after  a  person  and 
obUging  him  to  run  into  a  garden  to  avoid  being  beaten,  is  an 
assault.**    ^  But  it  is  not  every  threat,  where  there  is  no  actual 
violence,  that  constitutes  an  assault;  there  must  be  in  all  cases 
the  means  of  carrying  the  threat  into  effect    If  the  defendant 
was  advancing  in  a  threatening  manner  to  strike  the  plaintiff, 
80  that  the  blow  would  have  reached  him  within  a  second  or 
two  of  time,  if  the  defendant  had  not  been  stopped,  though 
not  near  enough  at  the  time  to  strike  him,  it  seems  to  me  an 
assault  in  law."* 

Whether  the  act  shall  amount  to  an  assault,  must  in  every 
case  be  collected  from  the  intention.  Where  the  defendant  and 
another  person  were  fighting,  and  the  plaintiff  took  hold  of  the 
defendant  by  the  collar  in  order  to  separate  them,  whereupon 
he  struck  the  plaintiff;  in  a  repUcation  of  de  iryuridy  to  a  plea 

*/(2.    Co.  Lltt.300.    dSaand.  47,  g.    MaTtTnv.  Knowlys,  8  T.  R.  146. 

^  Channon  v.  Patch,  5  B.  &  C.  897.  HS  £!ng.  C.  L.  399.)  See  Herlakinden'a 
case,  4  Co.  63.  Coontesa  of  Combeiland^a  caaot  Moore,  813.  Sadgrove  «•  Rirby,  1 
B.  k,  P.  13. 

e  Finch,  b.  3,  c.  9.    Gioner  v.  Sparke9,  Salk.  79.    B.  N.  P.  15.    Sel.  N.  P.  36. 

'  Morton  v.  Shoppee,  3  C.  &  P.  373.    (14  Engr.  C.  L.  355.) 

•  Per  Tindal,  6.  J.,  Stephens  v.  Myers,  4  C.  &  P.  349.  (19  Enff.  C.  L.  414.) 
Striking  at  another  at  such  a  distance  that  the  blow  could  not  reach  him,  is  not  an 
assault.    Com.  Dig.  Battery,  C. 
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of  S071  assault  demesne^  counsel  for  the  plaintiff  proposed  to 
give  these  facts  in  evidence,  when  it  was  objected  that  he  onglu 
to  have  replied  the  matter  specially;  but  Legge,  B.,  overruled 
the  objection  that  the  evidence  was  not  offered  in  justification, 
but  for  the  purpose  of  showing  that  there  was  no  assault,  for  it 
was  the  quo  animo  which  constituted  the  assault,  which  was 
matter  to  be  left  to  the  jury.* 

2. —  What  constitutes  a  battery.^  Battery^  which  always 
includes  an  assault  is  the  actual  doing  an  injury,  be  it  ever  so 
slight,  upon  the  person  of  another,  by  striking  him  with  a 
hand,  or  some  instriunent,  as  if  a  man  thrust  or  push  another 
in  anger,  or  hold  him  by  his  arm,  or  spit  in  his  face,  or  strike  a 
horse  upon  which  the  party  rode,  whereby  he  is  thrown;  or  if 
•1411  *in  a  struggle  for  the  way,  or  other  contest,  he  touch  him,  it 
constitutes  a  battery,  for  which  an  action  of  trespass,  vi  et 
armis  will  lie.^  If  a  man  whips  a  horse  upon  which  another 
is  riding,  and  makes  it  run  away,  he  is  guilty  of  battery  upon 
any  person  against  whom  the  horse  may  run.  So  if  ^.  take 
the  hand  of  J7.,  and  strikes  C.  therewith  against  ^.'s  will,  ^. 
is  guilty  of  the  battery,  B,  not«  So,  striking  a  horse  upoit 
which  a  party  is  riding,  whereby  he  is  thrown,  is  a  battery,* 
In  this  action  it  is  immaterial  whether  the  act  of  the  defendant 
was  wilful  or  not  (except  that  the  intention  may  influence  the 
amount  of  damages.*)  If  the  injury  be  occasioned  by  the 
negligence,  mistake,  want  of  caution,  or  imprudence  of  the  de- 
fendant, he  is  liable,  for  no  man  shall  be  excused  of  a  trespass 
except  it  has  been  committed  utterly  without  his  fault.' 
Where  the  defendant  in  uncocking  a  gun  discharged  it,  and 
thereby  wounded  the  plaintiff,  who  stoml  by  looking  on,  it  was 
held  a  battery.'(l) 

But  if  the  injury  be  occasioned  without  any  blame  being 
imputable  to  the  party  producing  it,  if  he  could  not  have  averted 
the  accident  by  the  exercise  of  any  degree  of  prudence  or  cir» 
cumspection,  he  will  not  be  amenable  for  the  consequences.^ 
As  if  a  soldier,  in  a  muster,  discharge  his  gun,  and  another  go 
across,  whereby  he  inevitably  and  against  his  will  hurts  him,  it 
is  not  a  battery  in  law.^  So  where  a  man  was  riding  along 
the  highway,  and  his  horse^  on  a  sudden  fright  ran  away  with 


*  Griffin  «.  Parsons,  Sel.  N.  P.  27,  n.  Where  theparish  officers  cut  off  the  hair  of 
a  pauper,  against  her  will,  it  was  held  an  assault.  Forde  e.  Skinner,  4  C.  &  P.  239. 
(19  Ehigr.  C.  L.  364.) 

»  Com.  Dig.  Battery,  (A.)    B.  N.  P.  16. 

«  Per  eurianif  in  Gibbons  v.  Pepper,  Lord  Raym.  38. 

<  1  Mod.  24. 

*  James  «.  Campbell,  5  C.  &  P.  372.    (24  Eng.  C.  L.  367.) 

'  Wearer  «.  Ward,  Hob.  134.  «  Underwood  r.  Hewson,  1  Stra.  596. 

^  Wakeman  v.  Robinson,  1  Bing.  213.    (8  Eng.  C«  L.  300.) 

*  Com.  Dig.  Batteiy,  A. 

'"'  (Where  the  bjary  is  not  the  eSbet  of  an  unaToidable  accident,  the  person  by  whom  it 
ted  ii  liable  to  respond  in  damages  to  the  sufferer.  BuUoek  ▼.  Babcock,  3  Wend.  391.) 
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iiim,  upon  which  he  called  to  J.S.  to  get  out  of  the  way, 
which  J.S,  neglected  to  do,  in  consequence  of  which  the 
horse  ran  over  him;  held,  that  the  rider  was  not  guilty  of 
battery.* 

Trespass  will  lie  for  beating  the  plaintiff's  servant, /^^r  quod 
servitium  amisity     So  for  an   assault  and   battery  on  the    *\AYt 
plaintiff  ^s  wife/?ffr  quod  consortium  amisii^ 


SECTION  IV. 

THE  BECLABATION. 

This  is  a  transitory  action,  and  the  venue  may  be  laid  in  any 
county.  The  day  on  which  the  assault  was  committed  should 
be  stated,  but  it  is  not  necessary  to  prove  that  it  was  committed 
on  the  precise  day  laid  in  the  declaration,  for  the  day  is  imma- 
terial. The  plaintiff  may  prove  trespass  at  any  time  before 
action  brought,  though  it  be  before  or  after  the  day  laid  in  the 
declaration.*  Where  several  assaults  have  been  committed  on 
different  days,  it  is  usual  so  to  declare  in  this  form,*  ^^that 
the*  defendant,  on  such  a  day,  and  on  divers  other  days  and 
times  between  that  day  and  some  other  day,'^  committed  the 
trespasses  complained  of;  and  when  it  is  so  stated,  the  plaintiff 
may  give  evidence  of  any  number  of  assaults  committed  within 
those  days;  but  he  will  not  be  allowed  to  give  evidence  of 
more  than  one  assault  committed  before  the  first  day  stated, 
therefore  it  would  be  advisable  to  state  a  day  so  far  back  as  to 
cover  the  first  assault/  But  as  an  assault  is  one  entire  and 
individual  act,  it  is  improper  to  declare  upon  it  as  having  been 
committed  at  different  times;  as  where  the  declaration  alleged, 
that  the  defendant  on  such  a  day,  and  on  divers  other  dat/s, 
4*e.,  made  an  assault  on  the  plaintiff;  it  was  held  bad  on  spe- 
cial demurrer.i^  But  where  it  was  alleged  that  the  plaintiff 
assaulted  **on  such  a  day,  and  on  divers  other  days,  &c.;  it  *I413 
was  held  good.^    If  the  declaration  contains  only  one  count, 

^  Gibbons  v.  Pepper,  Ld.  Raym.  38. 

^  Ditcham  v.  Bond,  3  M.  &  S.  436.    And  see  Woodward  v.  Walton,  3  N.  R.  476. 

«  Guy  V,  Livesajr,  Cro.  Jac.  501.  '  B.  N.  P.  86.    1  Saund.  34,  n. 

*  Trespass  is  laid  with  a  continaando  for  several  days,  to  preyent  the  necessity  of 
briDffinff  several  actions.    1  Saund.  33,  a.  n« 

'  B.  N.  P.  86.  1  Saund.  34,  n.  If  the  plaintiff  intends  to  giYe  endenee  of  repeated 
acta  of  trespass,  he  must  confine  himself  to  the  time  in  the  declaration,  but  he  may 
waive  that  time  and  prove  an  assault  at  any  time  before  action  brought.   Id. 

■  Engrlish  V.  Purser,  6  East,  395.    Michell  v.  Neal,  Cowp.  838.    1  Saund.  34,  n. 

^  Burgess  «.  Freelove,  3  B.  &  P.  435.  In  this  case  the  court  doubted  the  authority 
of  Michell «.  Neal;  but  in  English  v.  Purser,  Lord  Ellenborouffh  distinguished  these 
cases,  inasmuch  as  the  word  otaotfAetf  might  mean  that  ^  denodant  committed  dif- 
ferent assaults  at  different  timest 
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the  plaintiff,  after  proving  one  assaoU,  cannot  waive  that  and 
proceed  to  give  evidence  of  another/  It  ought  to  be  alleged 
that  the  assault  was  committed  m  ei  artnis  and  contra  pacem 
&C.;  but  the  omission  of  this  allegation  is  matter  of  form,  and 
can  only  be  taken  advantage  of  by  special  demurrer;  it  is 
cured  by  verdiciy 
Hiitband  In  an  action  by  husband  and  wife  for  an  assault  and  battery 
and  wife,  q^  (^e  wife,  the  declaration  should  not  contain  any  statement 
of  an  injury  or  damage  to  the  husband  only;  and  so,  in  an 
action  by  the  husband  alone,  for  an  assault  on  the  wife,  a  state- 
ment resoecting  the  personal  sufferings  of  the  wife  should  not 
be  included.  In  the  former  case  the  declaration  should  con- 
clude to  the  damage  of  both.*(l} 


SECTION  V. 

THE  PLEADINGS. 

The  general  issue  in  this  action  is  ^^not  guilty,"  which 
merely  puts  in  issue  the  facts  of  the  assault 
SonoitauU  The  defendant  may  justiAr  an  assault  in  defence  of  his  cwn 
<*«••«■«•  person ;  this  defence  or  justification,  which  is  technically  termed 
son  assault  demesnej  must  be  specially  pleaded.  If  the  defend- 
ant prove  that  the  plaintiff  first  lifted  up  his  staff  and  offered  to 
strike  him,  it  is  a  sufficient  assault  to  justify  his  striking  the 
plaintiff,  and  he  need  not  stay  until  the  plaintiff  has  actually 
*1414  struck  him.^  Where  declaration  stated,  that  defendant  *as- 
saulted  plaintiff,  and  wrenched  a  stick  from  his  hand,  and  with 
the  said  stick,  and  with  his  fists,  gave  the  plaintiff  many  vio- 
lent blows,  &C.,  &c.  Plea,  as  to  the  assaulting  the  plaintiff  with 
the  stick  and  his  fist,*&c.,«on  assault  demesne;  held,  after  ver* 
diet,  that  the  plea  sufficiently  justified  the  battery  with  the  stick 
as  well  as  the  assault  with  it^  But  every  assault  will  not  jus- 
tify every  battery:  it  must  appear  in  evidence  that  the  assault 
was  proportionable  to  the  battery.^  Therefore,  if  Jl.  strike  B,y 
B,  cannot  justify  drawing  his  sword  and  cutting  off  «^.'s  hand; 
but  it  must  be  such  an  assault  whereby  in  probability  the  life 
may  be  in  danger.* 

•  Stante  v.  Prickett,  1  Camp.  479. 

^  Statutes  4  Ann.  c.  16,  as.  1,  and  16;  and  17  Car.  II,  e.  8.    1  Sannd.  81,  fu 

«  Com.  Dig.  Pleader,  9  A.  1.    C.  84.  '  B.  N.  P.  18. 

f  Blant  V.  Beaamont,  d  C.  M.  &  R.  413.    4  Dowl.  919. 

tib. 

k  Per  Curiam^  in  Cook  «•  Beal,  1  Loid  Raym.  177.   In  Crockfoid  «•  Smith,  9  Salk. 


(1)  (In  trespan  fqr  an  aaaaolt  and  battery,  a  Iom  from  a  battery,  which  is  not  a  part  of  the 
original  injury,  but  arises  eonseqneniially,  and  in  port  Ciromciroomstsnces  vnconnected  with 
the  battery,  is  waived,  if  not  speciaUy  laid.    AoftiMon  ▼.  ^Stofcely,  3  Watts,  37a)  _ 
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A  husband  may  juatUy  an  assault  in  defence  of  his  wife^^or  Plea  of 
a  wife  in  defence  of  her  husbaDd,^  or  a  servant  in  defence  of  J?****?*" 
a  master;  but  not  e  contra^  because  a  master  may  have  an  ^^  ^^ 
action /?er  quod  strviUum  amisii^    But  a  servant  is  not  jus-  ^i£e  or 
tified  in  assaulting  a  person  out  of  revenge  for  having  struck  master, 
bis  master  in  his  presence;  he  is  warranted  in  so  doing,  only 
to  prevent  an  injury  to  his  master;  therefore,  if  the  plaintiff  has 
left  off  assaulting  the  master,  the  servant  is  not  in  law  justified 
in  striking  him.^ 

The  defendant  may  also  justify  an  assault  and  battery  in  Defence  of 
defence  of  his  possession  or  property.  "  If  one  enter  ray  ground  ppeees- 
I  must  request  him  to  depart  before  I  lay  hands  on  him  to  turn  " '^^* 
bim  out:  for  every  impositio  manuum  is  an  assault  and  bat- 
tery, which  cannot  be  justified  upon  breaking  the  close,  with- 
out a  request.  But  in  case  of  actual  force,  it  is  lawful  to  oppose 
force  to  force,  and  if  one  break  down  the  gate,  or  come  into 
my  close  vi  ei  armUj  I  need  not  request  him  to  be  gone,  but 
lay  hands  on  him  immediately,  for  it  is  but  returning  violence 
with  violence.    So  if  one  comes  forcibly  and  takes  away  my 
goods,  I  mav  oppose  him,  for  there  is  no  time  ''to  make  a  re-    *1415 
quest."^    The  general  form  of  pleading  has  been  by  molliter  MbUUer^ 
f nanus  imposuiij  and  on  this  ground,  that  the  defendant  ought  "MmM  hn^' 
not  in  the  first  instance  to  begin  with  striking  the  plaintiff,  but  /'^'^^ 
the  law  allows  him,  either  in  defence  of  his  person  or  posses- 
sion, to  lay  his  hand  on  the  plaintiff,  and  then  he  may  say,  if 
any  further  mischief  ensued,  it  was  in  consequence  of  the  plain- 
tiff's  own  act;  so  that  the  battery  follows  from  the  resistance/ 
Where  to  trespass  for  an  assault  and  battery  the  defendant 
pleaded,  that  the  plaintiff  with  force  and  arms,  and  with  a 
strong  hand,  endeavored  forcibly  to  break  and  enter  the  plain- 
tiff 's  close,  whereupon  the  defendant  resisted  and  opposed  such 
entrance,  and  if  any  damage  happened  to  the  plaintiff,  it  was 
in  the  defence  of  the  possession  of  the  said  close;  it  was  held 
good,  Lord  Eenyon,  C.  J.,  observing,  tt\at  a  party  may  resist 
and  oppose  force  by  force  in  defence  of  his  possession  if  neces- 
sary, and  if  the  resistance  be  excessive,  the  plaintiff  may  show 
that  in  a  new  assignment.^ 

But  where  the  declaration  stated,  that  the  defendant  made 
an  assault  on  the  plaintiff,  and  beat,  bruised,  wounded,  and  with 
great  force  and  violence  knocked  her  down,  the  court  held,  that 
a  plea  of  <<  tnolliier  manus  impasuit^  in  order  to  turn  the  plain-  . 

649,  the  doctrine  laid  down  seems  to  go  to  this,  that  mm  tmuaU  dametne  the  violence 
must  in  some  measure  be  commensurate  with  the  proTocation.  Per  Littledale,  J.,  in 
Reece  v.  Taylor,  1  Harr.  &  Woll.  IG.    4  N.  &  M.  470.    (30  Eng.  C.  L.  388.) 

•  9  Roll.  Ab.  546. 

^  Seward  v.  Basely,  1  Lord  Raym.  69.    8alk.  407. 

•  Par  Curiam^  id.    B.  N,  P.  8.  '  Barfoot «.  Reynolds,  Stra.  953. 

•  Per  Curiam^  in  Green  9.  Goddazd,  9  Saik.  641.    Tally  v.  Reed,  1  C.  &;  P.  6.   (11  / 
Eng.  C.  L.  997.) 

'Per  Lawrence,  J«,  in  Weaver  v.  Bush,  6  T.  R.  81. 
'  Wearer  v.  Bush,  lupro. 
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tiff  out  of  the  defendant's  house^  where  she  continued  against 
his  will,"  was  not  a  suflScient  answer  to  the  charge,  as  it  did 
not  show  that  the  plaintiff  made  resistance  and  assaulted  the 
defendant.'  It  seems  clear  that  the  defendant  cannot  in  any 
case  justify  an  actual  beating  dindwovndingy  unless  he  shows 
in  his  plea  that  force  was  used  or  attempted  on  the  part  of  the 
plaintiff;  but  still  he  may  justify  the  beating,  that  is  to  say, 
what  in  law  amounts  to  a  battery,  by  way  of  molliter  mantis; 
for  it  has  been  held,  that  a  justification  of  '^  assaulting,  seizing, 
and  grasping  the  plaintiff."  in  order  to  turn  him  out  of  a  vestry 
room,  amounted  to  a  justification  of  battery  within  the  mean- 
ing of  22  &  23  Car.  II,  c  9,  as  to  costs.**  An  officer  *cannot 
justify  a  battery  by  virtue  of  an  arrest  under  process;  for  an 
arrest  can  be  made  without  touching  the  person;  unless  it  can 
be  shown,  that  the  plaintiff  resisted  or  attempted  to  rescue  him- 
self, the  defendant  should  plead  not  gviity  to  the  battery,  and 
a  justification  as  to  the  assault;  though  he  may,  by  way  of 
tnotliter  manuSj  justify  a  beating  without  showing  any  resist- 
ance or  attempt  to  rescue,  and  if  the  beating  amounted'  to  any 
thing  more  than  a  mere  battery  in  law,  the  plaintiff  must  new 
assign.*  In  an  action  of  trespass  for  throwing  water  on  the 
plaintiff,  it  is  no  justification  that  he  persevered,  after  a  request 
to  desist,  in  obstructing  an  ancient  window  of  the  defendant's 
house.* 

In  a  justification  of  a  defence  of  property,  it  is  sufficient  to 
allege  that  the  plaintiff  was  possessed,  without  setting  forth  the 
particulars  of  his  title;  for  such  an  allegation  is  merely  matter 
of  inducement,  and  need  not  be  so  certain  as  where  the  title  or 
interest  of  the  party  comes  in  question.*  Where  a  shire-hall 
had  always  been  used  for  the  holding  of  county  musical  festi- 
vals; it  was  held,  that  the  stewards  of  one  of  these  festivals  had 
such  a  possession  of  the  hall  as  to  justify  them  in  turning  out 
an  intruder,  though  it  did  not  appear  that  the  justices,  in  whom 
the  property  of  the  hall  was  vested  by  act  of  parliament,  had 
sanctioned  the  holding  of  festivals  therein.' 

We  have  seen  that  a  person  may  justify  an  assault  in  defence 
of  his  person  or  property,  his  master,  or  wife,  &c.,  it  remains 
to  observe,  that  a  master  may  justify  the  moderate  correction 
of  his  servant  or  apprentice,  a  father  the  correction  of  his  child, 
a  schoolmaster  that  of  his  pupil,  and  an  officer  may  justify  the 
moderate  correction  of  those  who  are  placed  under  him,  if  they 
prove  disobedient  or  refractory .»  But  in  all  such  cases,  the  jus- 


•  Gre^ry  et  uxor  v.  Hill,  8  T.  R.  299. 

"  Smith  V.  Edge,  0  T.  R.  562.    Johnson  «.  Northwood,  7  Taunt.  689.    (9  Eng.  C. 
L.  257.)     1  Saund.  5th  ed.  296,  n. 

•  B.  N.  P.  19.    1  Saund.  296,  n.    Willes,  17,  n.    See  Trascott  v.  Carpenter,  1 
Lord  Raym.  229. 

•  Simpson  o.  Morris,  4  Taunt.  821. 

•  Johns  V.  Whitley,  3  Wils.  65,    Weaver  v.  Bush,  8  T.  R.  78.    Skovill  w.  ATery, 
Cro.  Car.  138. 

'Thomas  ».  Marsh.  5  C.  Ac  P.  596.     (94  Eng,  C.  L.  470.) 

•  B.  N.  P.  18.    Mathews  v.  Carey,  3  Mod.  137. 
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tification,  to  prove  available,  must  be  specially  pleaded    In  a 
justification  of  moderate  correction  of  a  *seaman  for  disobedi-    *1417 
ence,  of  which  he  was  found  guilty  by  a  court  martial,  the  find- 
ing of  the  court  should  be  specially  pleaded,  otherwise  it  will 
not  operate  as  an  estoppel.' 

Trespass  for  an  assault  and  battery,  plea  not  guilty.  At 
the  trial,  it  appeared  the  defendant  was  captain  of  a  ship,  and 
the  plaintiff  one  of  his  crew,  who  had  be^n  severely  beaten  by 
order  of  the  defendant,  from  which  his  health  had  much  suf- 
fered. On  behalf  of  the  defendant,  an  attempt  was  made  to 
show  that  the  beating  in  question  was  given  by  way  of  punish- 
ment for  misbehaviour  on  board  the  ship,  but  Lord  Eldon,  be- 
fore whom  the  cause  was  tried,  told  the  the  jury  that  the  only 
question  for  their  consideration  was,  whether  the  defendant 
was  guilty  of  the  beating,  and  what  damages  the  plaintiff  had 
sustained  in  consequence  of  it;  that  though  the  beating  in 
question,  however  severe,  might  possibly  be  justified,  on  the 
grouud  of  the  necessity  of  maintaining  discipline  on  board  the 
ship,  yet  that  such  a  defence  could  not  be  resorted  to  unless 
put  on  the  record  in  the  shape  of  a  special  justification;  and 
as  there  was  no  plea  of  justification  in  this  case,  that  the  jury 
should  give  damages  to  the  extent  of  the  evil  suffered.  On  a 
motion  for  a  new  trial,  after  verdict  for  the  plaintiff,  the  court 
held  the  direction  to  be  right.** 

Where  there  are  a  series  of  matters  complained  of  in  tres-  All  the 
pass,  and  the  plea  amounts  to  a  justification  of  all;  in  order  to  material 
entitle  the  defendant  to  a  verdict,  it  is  incumbent  upon  him  to  *^^®8*f 
make  out  all  the  material  allegations  in  his  plea.    Therefore,  the^justifi- 
where  the  declaration  complained  of  an  assault,  putting  the  cation 
plaintiff  out  of  a  shop,  and  imprisoning  him  in  custody  of  a  must  be 
poIice-o£Scer,  and  the  plea  was  moiiiier  manus  imposuity  to  P^^^^^- 
remove  the  plaintiff  from  the  defendant's  shop,  and  a  justifi- 
cation of  the  imprisonment,  because  the  plaintiiff  had  assaulted 
defendant,  and  the  assault  on  the  defendant  was  not  proved; 
held,  that,  although  without  it,  the  first  part  of  the  plea  was 
sustainable,  yet,  being  a  material  allegation  to  maintain  the 
plea  *as  to  the  imprisonment,  it  was  necessary  to  prove  it  to    *1418 
entitle  the  defendant  to  a  verdict.*^    Where  the  declaration  al- 
leged an  assault,  in  seizing  and  laying  hold  of  the  plaintiff, 
pulling  and  dragging  him  about,  striking  him,  forcing  him  out 
of  a  field  into  and  through  a  pond,  and  then  imprisoning  him; 
plea,  justifying  the  assaulting,  seizing,  and  laying  hold  of  the 
plaintiff,  and  pulling  and  dragging  him  about;  held,  nosufii- 
cient  answer  to  the  entire  charge  in  the  declaration.  ^ 

*  Hannaford  o.  Hann,  2  C.  &  P.  148.  (10  Eng.  C.  L.  65.)  A  music  master  in  a 
cathedral  is  not  justified  in  even  moderately  beating  a  chorister  for  singinff  at  a  catch 
club,  though  such  singing  might  be  injurious  to  his  performing  in  the  cathedral.  New- 
man V.  Bennett,  3  Ohitty,  195.    (18  £ng.  C.  L.  303.) 

"  Watson  o.  Christie,  2  fi.  &  P.  224. 

•  Reece  v.  Taylor,  4  M.  &  M.  470.    (30  Eng.  C.  L.  388.)     1  H.  &  W.  15. 

<  Bush  V.  Parker,  4  M.  &  Scott,  588.    1  Bing.  N.  C.  72.    (27  Eng,  C.  L.  312.) 
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Where  in  trespass  for  assanlting  the  plaintiff  trith  the  de- 
fendant's handsy  and  with  a  truncheon  beating,  braising^  and 
wounding^  and  ill-treating^  &c.,  the  defendant  pleaded,  Ist,  not 
guiltjr;  and  secondly,  as  to  the  assauUing^  beatings  and  ill* 
treating,  that  the  plaintiff,  a  female,  came  into  Ids  house, 
created  a  disturbance  there,  and  refused  to  leave  it  on  being 
requested  so  to  do,  whereupon  the  defendant,  moUiier  manusj 
&C. ;  held,  that  this  plea  was  no  justification  of  the  striking  and 
wounding  with  the  truncheon.* 

But  if  the  defendant  proves  as  mud)  of  his  plea  as  is  neces- 
sary to  cover  the  declaration,  he  need  not  prove  what  is  unne- 
cessarily alleged.  As  where  in  an  action  for  felse  imprison- 
ment, the  defendant  pleaded  that  be  gave  the  plaintiff  in 
charge  for  a  felony  to  a  policeman,  who,  because  the  plaintiff 
resisted,  beat  the  plaintiff,  and  took  him  to  a  station-house. 
There  was  no  evidence,  either  of  any  resistance  by  the  plaintiff, 
•  or  of  any  blow  given  by  the  policeman;  held,  that  on  proof  of 
the  other  allegation,  the  plea  was  substantially  made  out^ 


SECTION  VI. 

RSPLlCATIOir. 

Whao  de       Ir  the  plea  of  justification  consists  of  a  matter  of  fact,  triable 
injuria      by  a  jury,  as  son  assault  demesne^  defence  of  a  father  or  pro« 
•jj?^^*!^    perty » and  be  wholly  untrue,  the  replication  or  general  traverse, 
proper  re-  ^^  imuria  sua  propria  absque  tali  causa,  is  in  general  proper, 
plication.  So  if  a  title  be  alleged  as  an  inducement  only;  as  if  to  a  de- 
claration for  an  assault  and  battery,  the  defendant  pleaded  that 
be  was  possessed  or  seised  in  fee  of  a  close,  and  had  cut  his 
com,  and  the  plaintiff  came  to  take  it  away,  and  the  defendant, 
in  defence  thereof,  assaulted  the  plaintiff;  dien  the  plaintiff 
may  reply  de  ityuria  sua  propria,^ 
But  if  the  plea  be  true,  and  the  plaintiff  did  in  feet  commit 
*I4I9    *the  first  assault,  but  can  justify  it,  as  if  he  did  it  in  defence 
of  his  master,  his  wife,  or  his  possession,  he  must  reply  spe- 
cially;  for  he  cannot  give  such  matter  of  justification  in  evidence 
under  (he  general  traverse  de  injurid,^    In  action  for  an  as- 
sault, the  declaration  stated  that  the  defendant  beat,  bruised, 
and  wounded  the  plaintiff;  to  a  plea  of  son  assault  detnestu, 
the  plaintiff  replied  de  injurid,  and  at  the  trial  it  appeared  that 
the  plaintiff  got  off  his  horse,  and  held  up  his  stick  at  the  de- 

>  Oakes  o.  Wood,  S  Mees.  &  Wels.  791. 

^  Atkinson  v.  Warne,  6  C.  &  P.  687.     (95  Eng.  C.  L.  G99.)     I  C.  M.  At  R.  897. 
«  9  Saund.  295,  n.    Taylor  v.  Markham,  YeW.  167.   Jones  v.  Kitchen,  1  B.  &  P.  76. 
«  B,  N,  P.  18.    1  Chitly,  PL  693. 
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fendant,  who  thereupon  struck  him;  the  court  held^  that  the 
plaintiff  ought  to  have  replied  specially;  and  it  having  been 
left  to  the  jury,  whether  the  plaintiff  was  so  far  the  aggressor 
as  to  justify  the  assault,  and  they  having  found  in  the  {affirma- 
tive, the  court  refused  to  disturb  the  verdict .• 

In  an  action  for  an  assault,  if  the  defendant  plead  son  aS"  Matter  of 
sauli  demesne^  or  that  he  arrested  the  plaintiff  upon  hue  and  «»5«««' 
cry  levied,  de  injurid,  is  a  good  replication,  for  it  consists  only 
of  matter  of  excuse.**  So  if  the  defence  be  a  moderate  cor- 
rection of  a  servant  for  his  neglect  of  service,  de  injiiridy  &c., 
is  a  good  replication,  if  the  plea  be  untrue.*  But  such  repli- 
cation does  not  put  in  issue  '^the  moderateness  of  the  chastise* 
ment;"  to  raise  that  question  the  plaintiff  must  reply  «  excess."* 
So,  if  to  a  declaration  for  an  assault  and  battery,  the  defendant 
pleads  that  he  was  seised  in  fee  of  a  close,  and  had  cut  his 
corn,  and  the  plaintiff  came  to  take  away  his  com,  and  the 
defendant  in  defence  thereof,  &c.,  de  injuria  or  de  son  toriy  is 
a  good  replication;  for  title  is  alleged  only  as  a  matter  of  in- 
ducement, and  the  defendant,  in  his  action,  claims  nothing  in 
the  soil  or  com,  but  only  damages  for  the  battery,  which  is 
merely  collateral  to  the  title." 

So  in  trespass  to  personal  property  ^  if  the  defendant  merely 
•justify  the  chasing  cattle,  or  removing  goods  from  land  of  *142(> 
which  he  was  possessed,  the  replication  de  ityttrid  will  be 
sufficient'  Where  to  a  plea  in  trespass  de  bonis  asportatis^ 
justifying  the  removal  of  chattels,  because  they  incumbered  a 
close  of  which  the  defendant  was  possessed,  &c.;  the  plaintiff 
replied  as  to  part  of  the  goods,  de  injurid,  &c.,  an^  as  to  the 
other  part,  extra  force  and  violence;  it  was  held  good  on  spe- 
cial demurrer,  for  such  a  replication  may  afford  several  answers 
to  different  portions  of  the  chattels;  for  some  of  the  goods  on 
which  the  defendant  trespassed,  might  not  have  been  on  the 
close  at  all;  and  such  as  were,  might  have  been  treated  with 
unnecessary  violence  in  the  removal  of  them.  The  plaintiff, 
therefore,  ought  to  be  permitted  to  present  these  facts  in  answer 
to  the  plea.  Though  the  mode  of  pleading  was  uncommon, 
still  there  was  no  objection  to  it  in  law.c 

De  injuria  sua  propria  is  improper  whenever  the  defendant  When  a 
by  his  plea  claims  any  interest  in  the  land,  or  the  subject  mat-  wpl*^. 
ter  in  respect  of  which  the  plaintiff  declares,  as  a  right  to  dis-  5^^***" 
train  for  rent  in  arrear,  or  a  right  of  common,  a  right  of  way,{^^per. 

•  Dale  V.  Wood,  7  Moor.  33.    (27  Eng.  C.  L.  69.) 
*•  1  Saund.  244,  c. 

'  Gilbart,  Hist.  C.  P.  154.    1  Ch.  PI.  606. 

'  Penn  «.  Ward,  1  Gale,  189.    2  C.  M.  &;  R.  338. 

*  2  Saund.  295,  a.  Com.  Dig.  Pleader,  F.  21.  In  1  Ch.  PI.  592,  there  is  a  qutert 
pat  to  this  case,  with  a  reference  to  Willes,  101,  which  ratiier  sapports  the  case;  for 
there  it  is  said,  **that  in  an  action  for  assault  and  battery,  the  title  of  the  land  can 
never  possibly  come  to  be  material."    And  see  Vivian  «•  Jenkina,  1  H.  &  W.  475. 

'  Id.    Taylor  i^.  Eastwood,  1  East,  202. 

«  Vivian  «.  Jenkins,  1  H.  &;  W.  468.    6  N.  &  M.  14. 
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or  the  like;  in  all  such  cases  the  plaintiff  should  reply  specially 
according  to  the  facts/    So  where  the  defence  rests  upon  an 
authority  of  law,  as  a  process  warrant,  &c.,  or  as  the  serTant 
of  another,  or  by  his  command,  or  upon  an  authority  or  power 
derived  from  the  plaintiff;  or  if  the  plea  contain  maUer  of  re- 
cord not  stated  merely  as  inducement;  in  all  such  cases,  the 
plaintiff  must  either  deny  the  title,  authority,  &c.,  accQrding  to 
the  facts  of  each  particular  case,  or  protesting,  (which  in  effect 
admits  these  matters,)  he  must  reply  de  injurid  absque  rtsidm 
causas.^    Where  matter  of  record  is  denied,  the  replicatioa 
should  be  nvl  tiel  record. 
What  de        By  the  replication  de  injuria  sua  propria j  the  whole  mat- 
injmd      jer  of  \j^q  plea  is  put  in  issue,  and  must  be  substantially  proved 
Me*  '"  ""  **^  ^'^^  ^^  ^^  ^  material  to  constitute  a  justification;  for  the 
*l42i    cause  alleged  is  the  matter  of  excuse  alleged,  and  all  the  ma- 
terial allegations  form  but  one  cause  or  excuse.* 
De  injurid      Where  to  trespass  for  an  assault,  the  defendant  pleaded  that 
does  not    the  plaintiff  created  a  noise  and  disturbance  in  his  house,  and 
^"*  th*^-  that  in  defence  of  his  possession  he  sently  laid  his  hands  on 
tenUon    "  ^^^  ^^'j — ^replication  de  injurid;  held,  that  upon  this  issue  the 
with         motive  or  intention  with  which  the  defendant  committed  the 
which  an  assault,  whether  it  was  from  a  previous  feeling  of  hostility,  or 
aQthority   {xqiq^  a  sudden  transport  of  passion,  could  not  be  inquired  into, 
^m\»  Ix'  *"^  **^  ^'^®  defendant  was  entitled  to  a  verdict  on  proving  the 
eioised.      f^^^  Stated  in  his  plea;  for  as  it  thereby  appeared  that  be  did 
no  more  than  he  was  by  law  authorised  to  do,  his  conduct  was 
justified,  whatever  might  have  been  his  motive.^ 

Where  the  plaintiff  declared  for  breaking  and  entering  his 
house,  imprisoning  him;  and  for  an  assault  and  battery;  and  the 
defendant  justified  entering  the  house  and  arresting  the  plain- 
tiff under  a  writ  of  attachment  and  a  sheriff's  warrant  upon  it, 
and  alleged,  that  because  the  plaintiff,  after  he  had  been  so 
arrested,  behaved  and  conducted  himself  in  a  violent  and  out- 
rageous manner,  and  could  not  otherwise  be  kept  in  safe  cus- 

•  Crogate*8  case,  8  Co.  67.    2  Saund.  296,  o.    Cockerill  v.  Armstrong,  Willes,  99. 
Com.  Dig.  Plead.  F.  21. 

»» M.    Cooper  r.  Monks,  Willes,  62.    Hooker  ».  Nye  1  C.  M.  &  R.  258.    Vinan 
r.  Jenkins,  1  H.  &  W.  468. 

•  Crogate's  case,  8  Co.  67.    Com.  Dig.  Pleader,  (F.  18.) 

*/d.  See  Lucas  r.  Nocklea,  4  Bing.  799.  (15  Eng.  C.  L.  132.)  10  Id.  157.  (25 
Eng.  C.  L.  R.  71.)    7  Bligh,  N.  S.  140.     1  Clark  &  Fin.  438.,  where  it  was  laid 
down  that  the  virtuie  cujua  was  traversable  where  it  inyolved  a  matter  of  fact,  but  not 
where  it  involyed  a  mere  matter  of  law.    Parke,  B.,  in  delivering  the  judgment  oi 
the  court  in  the  principal  case,  said,  "  If  the  case  of  Lucas  v,  Nockells,  had  estab' 
lished  the  general  proposition,  that  the  motives  and  intention  with  which  an  authority 
given  by  law  was  exercised,  could  have  been  inquired  into  on  the  sencral  ^^P^^^^^^" 
3c  tn/tmd,  we  must  have  held,  that  such  course  must  be  pursued  in  all  cases,  though  i 
mi^ht  be  at  variance  with  the  supposed  rules  of  law  existing  before.    But  we  do  no 
find  any  such  general  proposition  established  either  by  the  opmion  of  the  JQog^s  ^ 
the  judgment  of  the  House  of  Lords;  that  case,  therefore,  cannot  be  considered  as  an 
authority  for  the  general  proposition,  that  motive  and  intention  can  be  the  subject  o 
inquiry  on  the  general  traverse."    2  Mees.  &  Wels.  797. 
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tody  by  the  defendant,  the  defendant  was  obliged  to  push  and 
pull  about  the  plaintiff;  replication  de  injuria^  &c.  Upon  the 
trial,  the  arrest  under  the  process  was  proved,  and  the  plaintiff 
also  proved  the  battery  after  the  arrest;  but  the  defendant  gave 
no  evidence  of  the  outrageous  conduct  of  the  plaintiff  while  in 
custody;  held,  that  the  justification  was  not  proved,  and  that 
the  plaintiff  was  entitled  to  a  verdict." 

But  it  is  sufficient  to  prove  so  much  of  the  facts  alleged,  as 
will,  in  point  of  law,  amount  to  a  justification.  And  if  the 
plea  consists  of  two  facts,  each  of  which  would,  when  pleaded 
alone,  amount  to  a  good  defence,  it  will  be  sufficient  for  the 
defendant,  if  one  of  those  facts  be  found  by  the  jury.^  And  it 
is  sufficient  to  prove  a  justification  which  covers  the  trespass, 
although  it  does  not  cover  the  matter  of  aggravation.  As, 
where  to  an  action  for  an  assault  and  false  imprisonment,  the 
defendant  pleaded  that  he  was  possessed  of  a  shop,  and  that 
the  plaintiff  had  been  making  great  noise  there,  and  disturbed 
the  defendant  in  the  peaceable  possession  of  his  shop,  in  breach 
of  the  king^s  peace,  and  that  he  caused  a  great  concourse  of 
persons  to  assemble  and  disturb  the  defendant,  and  thereby 
caused  a  riot  and  disturbance,  whereupon  the  defendant,  in 
order  to  preserve  the  peace j  gave  the  plaintiff  in  charge  to  po- 
licemen, who  took  *him  to  a  station  house,  and  thence  before  *1422 
a  magistrate,  who  discharged  him;  held,  that  even  without  the 
allegation  of  r/o/,  the  plea  disclosed  a  sufficient  justification; 
and  that  the  facts  stated,  amounted  to  a  breach  of  the  peace, 
and  justified  the  defendant  in  directing  the  imprisonment^  So, 
where  in  trespass  for  breaking  and  entering  the  plaintiff's 
house,  and  expelling  him  therefrom,  the  defendant  only  justi- 
fied the  breaking  and  entering;  it  was  held  sufficient,  for  the 
breaking  and  entering  were  £e  gist  of  the  action,  and  the  ex- 
pulsion was  only  matter  of  aggravation.  If  the  plaintiff  had 
wished  to  take  advantage  of  it,  he  should  have  shown  it  in  a 
new  assignment;^  for  where  any  thing  is  inserted  in  the  decla- 
ration, as  matter  of  aggravation,  the  plea  need  not  answer  or 
justify  that,  for  the  answering  of  that  which  is  the  gist  of  the 
action,  will  cover  tlie  whole  of  the  declaration.^ 

'  "■  I       I  I  I  ^^— ^  I  — ^^-^— ^»^— .^^—M 1^^,,. 

«  Phillips  V.  How^te,  5  B.  &  A.  230.  (7  Eng.  C.  L.  74.)  Reeee  o.  Taylor,  1  H. 
&  W.  15.  4  N.  &  M.  469.  (30  Eng.  C.  L.  388.^  Timothy  o.  Simpson,  1  C.  M. 
&  R.  757.  5  Tyr.  244.  A  new  assignment  in  such  a  case  is  not  necessary,  because 
until  the  allegations  in  the  plea  were  proyed,  the  question  of  excess  could  not  be 

^  Spilsliurj  V.  Micklethwute,  1  Taunt.  146.    See  Reece  «.  Taylor,  arUe,  1418. 

«  Cohen  o.  Huskisson,  2  Mees.  &  Wels.  477.  See  Timothy  v.  Simpson,  1  C  M. 
&  R.  767. 

«  Taylor  v.  Cole,  3  T.  R.  993.    1  H.  Bl.  555. 

«  1  Saund.  38,  a.  Monpriyatt  o.  Smith,  3  Camp.  175.  Lambert  v.  Hodgson*  1 
Bing.  317.    (8  ^.  C  L.  333.) 
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NEW  ASSIGNMEZrr. 

A  NEW  assignment  is  in  the  nature  of  a  new  declaration,  or 
rather  it  is  a  repetition  of  the  declaration,  diflfering  only  in  this, 
that  it  distinguishes  the  true  ground  of  complaint  as  being  dif- 
ferent from  that  which  is  covered  by  the  plea,  and  it  is  conse- 
quently to  be  formed  with  as  much  certainty  or  specification 
of  circumstances  as  the  declaration  itself/  Where  the  defend- 
ant has  committed  several  trespasses  either  upon  the  person, 
personal  or  real  property  of  another,  some  of  which  were  justi- 
fiable and  others  not,  and  the  action  is  brought  for  those  tres- 
passes which  were  not  justifiable,  but  the  defendant  by  his 
plea  answers  only  those  which  were  so,  the  plaintiff  should 
new  assit^n.  Thus,  in  an  action  of  trespass  for  an  assault,  if 
there  have  been  two  assaults,  one  justifiable  on  the  ground  of 
1423  *its  having  been  committed  in  self  defence,  and  the  other  not; 
and  the  declaration  contains  only  one  count  for  an  assault,  and 
the  defendant  pleads  son  assault  demesne;  the  plaintiff  should 
new  assign  the  illegal  assault,  viz.,  by  stating  that  he  brought 
this  action  not  for  the  assault  alluded  to  and  answered  in  the 
plea,  but  for  another  and  a  different  assault  committed  on  a 
different  occasion;  otherwise,  if  the  defendant  proves  the  justi- 
fication he  will  be  entitled  to^  verdict,  for  the  plaintiff  will  not 
be  allowed  to  give  evidence  of  an  assault  committed  on  a  dif- 
ferent occasion.^  For  when  the  trespass  in  the  plea  is  alleged 
to  be  the  same  trespass  which  is  in  the  declaration,  if  the  plain- 
tiff traverses  the  cause  of  justification  he  thereby  admits  it  to 
be  the  same  trespass,  and  he  cannot  afterwards  give  evidence 
at  the  trial  that  the  trespass  in  the  plea  is  a  different  one  from 
that  intended  in  the  declaration;  hence,  the  foundation  of  anew 
assignment/ 

If  the  plaintiff  were  anested  on  a  warrant  gTznXed  previous- 
ly to  the  issuing  or  delivery  of  the  writ,  and  in  an  action  for 
an  assault  and  false  imprisonment  the  defendant  justify  under 
the  writ  upon  which  the  plaintiff  was  arrested,  the  plaintiff 
should  new  assign.'  So,  where  the  plaintiff  was  properly  ar- 
rested at  first,  but  is  detained  afler  he  has  been  duly  discharged 
by  the  person  at  whose  suit  he  was  in  custody,  and  in  an  ac- 
tion for  false  imprisonment  the  defendant  justify  under  the  writ 
upon  which  the  plaintiff  was  arrested,  the  plaintiff  should  mvr 
assign  the  subsequent  detention/ 


•  1  Saand.  299,  e.    1  Ch.  PI.  624.    Steph.  PI.  245. 
»  1  SauDd.  999,  a.    1  Ch.  PL  636. 

<  2  Saund.  5,  e.  '1  Sannd.  299,  a. 

*  Id.    ScMgalao  Lambert  «.  Hodgson,  8  Moore,  326.    1  Bing.  317.    (8  Eng.  C.  L. 
333.) 
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It  has  been  said  that  in  an  action  for  an  assault  and  battery  Matter  of 
the  plaintiff  may  give  evidence  of  excess j  i.  e.  that  the  battery  «¥^«va- 
was  more  than  was  necessary  for  self  defence,  under  de  inju-  ^^  ^^^ 
ridy  without  a  special  replication  or  new  assignment,*    But  aseimBi 
according  to  all  the  authorities,  matters  of  aggravation  or  *ex-    ♦1424* 
cess  must  be  newly  assigned,^   Declaration  for  beating,  bruis- 
ing and  wounding;  plea,  son  assault;  replication,  de  injurid.  It 
appeared  at  the  trial  that  the  plaintiff  meeting  the  defendant 
shook  his  stick  at  him,  whereupon  the  defendant  beat  the 
plaintiff  in  an  outrageous  manner.    It  having  been  left  to  the 
jury  whether  the  plaintiff  was  so  far  the  aggressor  a%to  justify 
the  violent  conduct  of  the  defendant,  and  the  jury  having  found 
a  verdict  for  the  defendant,  the  court  held,  that  if  the  defendant 
had  assaulted  the  plaintiff  in  a  more  violent  mariner  than  was 
necessary,  the  plaintiff  ought  to  have  replied  to  the  matter  spe- 
cially.*    But  where  the  plea  justifies  a  battery  as  well  as  an 
assault,  and  the  plaintiff  proves  it,  the  defendant  must  prove 
enough  of  his  plea  to  justify  the  battery,  and  the  plaintiff  need 
not  new  assign.*  A  replication  de  injurid  with  a  new  assign- 
ment that  the  defendant  committed  the  trespass  with  more  vio- 
lence than  was  necessary  for  the  purposes  in  the  plea  men- 
tioned, is  demurrable  for  duplicity .« 

In  these  cases,  however,  a  new  assignment  is  only  necessary  A  new  at- 
where  there  is  but  one  count  in  the  declaration,  for  if  there  be  Bignment 
as  many  counts  as  there  are  assaults,  some  of  which  the  defen-  JJ^^^v"*" 
dant  cannot  justify,  the  plaintiff  may  prove  these  without  a  yf\J^ 
new  assignment;  as,  if  there  be  two  assaults  and  the  defendant  there  is 
can  justify  only  one,  if  the  plaintiff  prove  two  he  will  be  enti-  but  one 
tied  to  a  verdict;''  and  in  such  cases  a  new  assignment  is  some-  ^^^*  *■* 
times  injudicious,  as,  if  there  be  two  counts  for  an  assault  and  iteration, 
false  imprisonment,  and  the  defendant  plead  not  guilty  to  both, 
and  a  justification  under  mesne  process  as  to  the  first  count,  the 
plaintiff  had  better  traverse  the  justification,  and  in  case  the  de- 
fendant proves  it,  give  evidence  of  the  false  imprisonment  on  the 
second  count,  than  make  a  new  assignment;  for  if  he  new  as- 
signs he  thereby  admits  the  first  assault  to  be  justified,  and 
'therefore^  abandons  the  first  count;  and  if  he  fails  in  proving    *1425 

•  1  Gh.  PI.  637,  on  the  authori^  of  a  dietwn  of  Littledale,  J.,  in  Reece  r.  Taylor,  1 
H.  &  W.  16,  in  these  terms:  **  It  is  generaUy  thought  that  excels  ought  to  be  replied, 
but  I  do  not  altogether  agree  with  that.'*  unt,  in  a  suhseqaent  case,  Penn  v»  Ward, 
1  Gale,  191,  Boliand,  Bait>n,  aaid,  that  Littledale,  J.,  had  sinee  ahered  his  opinion  on 
the  point. 

^  Monprivatt  o.  Smith,  3  Camp«  176,  And  see  the  cases  there  cited  in  noU$,  Ne- 
ville V,  Cooper,  3  C.  &  M.  339.  Penn  9.  Ward,  1  Gale,  190.  Price  o.  Peck,  1  Bing. 
N.  0.  380.  (87  Eng.  C.  I..  435.)  Bowen  «.  Parry,  1  C.  &  P.  394.  (11  £ng«  C. 
L.  433.)  Gale  9.  D^rymple,  id.  381.  (11  Eng.  C.  L.  437.)  R.  &  M.  118.  (31 
Eng.  C.  L.  394.) 

•  Dale  0.  Wood,  7  Moore,  33.    (17  Eng.  C.  L.  69.) 
'  Per  Baylej,  B.    Lambe  v.  Bamet,  3  C.  &  J.  394. 

•  Thomas  «.  Marsh,  5  C.  &  P.  596,  (34  Eng.  C.  L.  471,)  ante,  1416.  Cbeaatey  v. 
Barnes,  10  East,  73.    Franks  v.  Morrice,  id.  81,  n.    1  Saand.  300,  b. 

'  B.  Saimd.  39d,  a.    B.  N.  P.  17. 
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• 

the  allegation  in  the  new  assignment,  the  defendant  will  be  en- 
titled to  a  verdict,  for  the  jSaintiff  cannot  give  evidence  of 
either  act  of  trespass  on  the  second  count,  as  the  justification  of 
the  assault  was  admitted,  and  he  cannot  avail  himself  of  the 
same  act  of  imprisonment  both  on  the  new  assignment  and  also 
on  the  second  count,  though  if  he  had  taken  issue  on  the  justi* 
fication,  the  defendant  might  not  be  able  to  establish  it/ 

In  transitory  actions  not  only  the  timey  but  the  place  may  be 
made  material  by  the  plea,  and  the  plaintiff  must  then,  if  it 
becomes  necessary,  new  assign  the  trespass  at  another  time,  or 
place;  for  a  new  assignment  is  used  to  ascertain  with  precision 
and  exactness  the  place  or  time  which  had  been  alleged  only 
generally  in  the  declaration.** 
TrespaM       The  rules  which  govern  new  assignments  in  trespasses  to  the 
to  person-  person,  are  equally  applicable  in  trespasses  to  personal  property 
al  proper-  ^^  analogous  cases.    Where  in  an  action  of  trespass  for  taking 
^'  away  the  plaintiff's  oaks,  the  defendant  pleaded  that  the  oaks 

were  standing  in  a  certain  close,  situate  in  the  manor  of  A.^ 
the  freehold  of  £.,  who  felled  them,  and  justified  taking  them 
away  by  the  command  of  i9.;  it  was  held  that  the  plaintiflf 
might  new  assign  that  the  oaks  were  growing  in  his  own  close 
within  the  manor  of  fF.,  and  were  other  oaks  firomtliose  men- 
tioned in  the  plea.^ 

In  trespass  for  breaking  and  entering  the  plaintiff's  close, 
seizing  his  goods,  castings  flinging  atid  throwiug  them  out; 
plea.J^rW  the  general  issue,  and  secondly  a  justification  to  all 
the  trespasses,  **  except  the  castings  flinging  and  throwing J*^ 
The  plaintiff  joined  issue  on  the  justification,  and  had  a  ver- 
dict on  the  general  issue,  with  damages,  but  the  defendant  had 
a  verdict  on  the  justification;  on  a  motion  to  enter  the  verdict 
generally  for  the  defendant,  on  the  ground  that  as  the  casting, 
flinging  and  throwing j  were  matter  of  aggravation  only,  the 
plaintiff  ought  to  have  new  assigned;  the  court  held,  as  that  part 
of  the  trespass  was  excepted  out  of  the  special  plea,  and  there- 
*1426  fore  not  *covered  by  it,  a  new  assignment  was  imnecessary; 
for  it  is  a  clear  rule  of  pleading,  that  a  plea  cannot  be  consi- 
dered as  justifying  more  than  it  professes  to  justify;  but  if  that 
part  had  not  been  excepted,  it  would  have  been  necessary  to 
new  assign.* 
Trespass  In  trespass  for  an  injury  to  real  property,  where  the  de- 
to  real  pro-  fendant  justifies  under  a  right  of  way,  &c.,  if  the  defendant  has 
P®^y*  iised  the  way  in  a  different  manner  from  what  he  was  entitled 
to  do  by  virtue  of  the  prescription  or  grant,  the  plaintiff  must 
new  assign.*    So,  if  in  trespass  for  damage  done  by  the  de- 

*  Atkinson  v,  Mattison,  2  T.  R.  176.     1  Saund.  299,  h. 
^  1  Saund.  300,  e.    Randle  v«  Webb,  1  Eep.  38. 

<  I  Saund.  300,  a. 

'  Neville  «.  Cooper,  2  C.  &  M.  329.    And  see  BuBb  v.  Parker,  1  BIng.  N.  C.  72. 
(27  Eng.  C.  L.  312.) 

•  1  Saund.  300,  c.    Stonehoose  v.  Christian,  2  T.  R.  660.    1  Ch.  PL  628. 
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fendant^s  cattle,  the  defendant  prescribe  for  common  for  his 
cattle,  levant  et  couchant,  &c.,  and  aver  that  the  cattle  in  ques- 
tion were  commonable  cattle;  in  case  some  of  the  cattle  were 
not  levant  et  couchanty  the  plaintiff  should  new  assign  that 
fact,  and  not  traverse  \he  levancy  and  couchancy;  for  upon 
such  a  traverse  H  would  be  sufficient  for  the  defendant  to  show 
any  thing  which  excused  the  trespass,  and  the  number  men- 
tioned in  the  declaration  would  not  be  material* 

In  an  action  for  a  disturbance  of  a  right  of  common,  if  the 
defendant  justifies  imder  a  right  of  common  for  his  cattle, 
levant  et  coucltant^the  plaintiff  must  new  assign  if  he  intends 
to  prove  a  surcharge.^ 

If  the  plaintiff,  in  trespass  qtiare  clausum /regit,  does  not 
describe  the  close  in  which,  &c.,  by  abuttals  or  by  name,  and 
the  defendant  plead  liberum  tenementvm,  the  plaintiff  must 
new  assign,  and  state  the  place  with  more  exactness;  other- 
wise, if  the  defendant  be  able  to  prove  that  he  had  any  land 
within  the  particular  parish  or  place  named  in  the  declaration 
at  the  time  of  the  supposed  trespasses,  he  will  be  entitled  to  a 
verdict.*(l)  But  if  the  plaintiff  describe  the  dose  by  name  or 
abuttals  in  the  declaration,  (which  by  Reg.  Gen.  H.  T.  4  W. 
IV,  reg.  5,  he  must  do,  subject  to  a  special  demurrer,  if  omit- 
ted,) and  the  defendant  pleads  liberum  tenementum,  without 
giving  a  more  specific  description  of  the  locus  in  quo  than  the 
plaintiff  had  done,  the  plea  cannot  be  supported.  As  where 
-  the  declaration  stated  a  trespass  in  the  plaintiff's  close,  called 
the  Fold  yard,  situate  in  the  parish  of  ^.;  the  defendant  pleaded 
Jiberum  tenementum,  on  which  the  plaintiff  took  issue  with- 
out newly  assigning;  at  the  *trial  it  appeared  that  both  the  *1427 
plaintiff  and  the  defendant  had  a  close  called  the  Foldyard  in 
the  parish  of  .f^.;  held,  that  the  plaintiff  was  entitled  to  recover 
without  new  assigning;  for  in  order  to  compel  the  plaintiff  to 
new  assign,  as  he  had  described  the  close  in  the  declaration, 
the  defendant  should  have  given  some  further  description  in 
his  plea.  The  question  raised  by  the  issue  was,  whether  the 
close  described  in  the  declaration,  as  the  plaintiff's  freehold 
was  the  defendant's  freehold  or  not.*  So,  where  to  a  plea  of 
liberum  tenementum  the  plaintiff  new  assigned  that  the  locus 
in  guo  abutted  on  certain  closes,  called  .^.,  B.  and  C,  or  some 
or  one  of  them,  to  which  the  defendant  again  pleaded  liberum 
tenementum^  and  it  appeared  that  the  plaintiff  had  a  close 
abutting  on  t^.,  and  the  defendant  a  close  abutting  on  B,  and 
C;  it  was  held  that  the  plaintiff  was  entitled  to  a  verdict  on 
the  new  assignment.® 

•  1  Saund.  346,  e. 

^  Bower  o.  Jenkins,  3  Nev.  &  Perr.  87. 

•  Goodright  V.  Rich,  7  T.  R,  335.     1  Saund.  299,  h. 

'  Cooker  «.  Crompton,  I  B.  &  C.  489.     (8  Enfr*  C.  L.  140.) 

•  Lethbridge  v.  Winter,  3  Bing.  49.     (9  Eng.  C.  L.  311.)    9  Moore,  95. 

(I)  {fioUum  T  Andrewt,  6  Watti,  516.) 
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A  new  assignment  to  a  plea  of  liberum  tentmenlum,  waives 
all  the  trespasses  in  the  place  mentioned  in  the  plea.'  There- 
fore, where  the  defendant  pleaded  that  the  locus  in  quo  was 
!>art  of  a  common  field  which  had  been  allotted  to  him  by  the 
eet  jury  of  the  manor,  and  the  plaintiff  new  assigned  in  a  dif- 
•ferent  close,  &c.,  and  the  defendant  pleaded  not  guilty  to  the 
new  assignment,  and  it  appeared  at  the  trial  that  the  close  was 
the  same,  it  was  held,  that  the  defendant  was  entided  to  a  ver- 
dict, and  that  the  plaintiff  should  not  be  allowed  to  give  evi- 
dence of  trespasses  committed  in  the  place  mentioned  in  the 
plea;  if  the  defendant  had  no  title  to  that  place,  the  plaintiff 
ought  to  take  issue  on  the  justification.^ 
Tnvene  In  some  cases  the  plaindff  may  traverse  or  reply  to  the  plea 
and  new  and  also  new  assign.  As  where  the  defendant  pleaded  that  the 
^^V^'  house  in  the  declaration  was  called  C.  house,  and  one  of  the 
closes  Blackacre^Kud  the  other  fVhiieacre^Bixid  that  they  were 
his  freehold,  and  the  plaintiff  traversed  that  C  house  and 
Biackacre  were  the  defendant's  freehold,  and  new  assign- 
*1428  ed  the  trespass  in  *twenty  acres  other  than  Whiteacre;  it  was 
objected,  that  by  the  new  assignment  the  pfaintiff  had  waived 
the  former  pleadings  as  to  all,  and  therefore  ought  to  have 
omitted  the  traverse;  but  the  court  held,  that  as  the  defendant 
had  pleaded  in  respect  of  some  of  the  places  in  which  the 
plaintiff  intended  to  lay  some  of  the  trespasses,  the  plaintiff 
was  at  liberty  to  answer  as  to  that  part,  and  that  the  defendant 
was  not  at  liberty  to  waive  his  plea  thereto,  and  plead  to  all 
de  nuvo^  So,  if  the  defendant  plead  a  right  of  common,  and 
.  allege  that  the  trespasses  complained  of  were  conunitted  in  ex- 
ercise of  that  right,  the  plaintiff  may  traverse  the  right  of  com- 
mon, and  new  assign  as  to  the  other  trespasses,  as  that 
they  were  committed  for  different  purposes  from  those  men- 
tioned in  the  plea;*^  and  in  such  cases  the  plaintiff  should  aver 
that  the  action  was  brought,  as  well  for  the  trespasses  men- 
tioned in  the  plea,  as  for  the  trespass  which  is  new  assigned/ 
But  where  a  single  act  of  trespass  only  has  been  committed 
and  it  is  not  laid  diversis  viclbus  el  diebua,  which  has  been 
justified,  the  plaintiff  cannot  traverse  the  plea  and  also  new  as- 
sign.*' So,  if  the  plea  covers  in  fact  the 'whole  of  the  tres- 
passes laid  in  the  declaration,  the  plaintiff  cannot  reply  and 
new  assign.  As  where  the  declaration  contained  several  counts, 
each  alleging  a  single  act  of  trespass,  and  the  defendant  jus- 
tified each  of  the  trespasses,  and  the  plaintiff  traversed  the 
justification,  and  also  new  assigned  in  respect  of  other  acts  of 


>  Freeston  «.  Crouch,  Cro.  Eliz.  492.     1  Saund.  999,  e. 
^  Pratt  V.  Grooine,  15  East,  235.    JStfum,  cited  16  East,  86.     1  Saand.  999,  c 
« I  Sannd.  300,  h,     Prettyman  o.  Lawrence,  Cro.  Eliz.  819. 
'  Arlett  V.  Ellis,  7  B.  &  C.  346.    (14  Engr.  C.  L.  53.)    Cross  v.  Johnson,  9  B.  & 
C.  613.     (17  Eng.  C,  L.  456.) 
•  1  Sannd.  300,  c. 
'  Taylor  «.  Smith,  7  Tftant  156.    (9  Eng.  C.  L.  56.)    1  Saund.  300,  h. 
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trespass;  the  court  held,  on  demurrer,  that  it  was  objectionable 
on  the  ground  of  duplicity y  and  that  it  extended  the  cause  of 
action  bejrond  what  was  contained  in  the  declaration/ 

It  will  be  collected  from  what  has  been  said  on  this  subject, 
that  a  new  assignment  is  not  necessary  where  there  has  been 
but  one  single  act  of  trespass;  except  where  that  has  been  of 
a  continuing  nature,  (in  which  case  it  may  perhaps  be  said  to 
consist  of  several  acts  of  trespass,)  or  except  where  the  plea  of 
*liberum  tenementum  has  rendered  a  particular  description  of  *1429 
the  locus  in  quo  necessary;  and,  in  general,  where  a  new  as- 
signment is  unnecessary,  it  will  be  improper,  and  sometimes 
fatal  to  the  plaintiff's  right  to  recover.^  Where  in  trespass  for 
false  imprisonment,  the  defendant  justified  under  process  which 
was  irregular,  and  the  plaintiff  new  assigned  that  the  trespass 
complained  of  was  committed  on  another  and  different  occa-  ^ 
sion  from  that  stated  in  the  plea,  &c.;  it  was  held,  that  as  there 
was  only  one  arrest  and  imprisonment  proved,  the  defendant 
was  entitled  to  a  verdict,  although  the  arrest  was  made  with- 
out proper  authority;  for  the  new  assignment  admitted  that  the 
declaration  was  well  answered  by  the  plea.  The  plaintiff  ought 
to  have  traversed  the  fact  pleaded."  So,  if  the  trespass  be 
committed  with  more  violence  than  the  subject  of  justification 
authorised,  the  plaintiff  should  reply  the  excess  and  not  new 
assign.' 

But  if  the  excess  be  in  law  strictly  justifiable,  the  plaintiff  If  the  ex- 
cannot  avail  himself  by  new  assigning  it;  as  where  the  defend-  f^J^, 
ant  pleaded  a  right  of  common,  and  the  removal  of  certain  ^j'^JJ^' 
fences  in  the  exercise  thereof,  and  the  plaintiff  new  assigned,  gi«iaient 
and  in  support  of  the  new  assijpment  proved  that  the  defend-  orit  will 
ant  had  pulled  down  more  or  the  fences  than  was  necessary  notaTul. 
for  the  exercise  of  such  right;  held,  that  the  defendant  was  not 
guilty  of  an  excess;  for  where  fences  are  wrongfully  erected 
upon  land  subject  to  a  right  of  common,  the  commoner  has 
a  right  to  remove  the  whole  of  such  fences,  though  the  total 
removal  be  not  necessary  to  enable  him  to  enjoy  the  right  ob- 
structed.^ 

A  replication  of  excess  admits  the  cause  of  justification,  and 
precludes  the  plaintiff  from  giving  evidence  to  negative  the 
justification.    Thus,  if  the  defendant  justify  as  abating  a  nui- 


*  Cheasley  «.  Barnes,  10  Etst,  7S.    1  Saond.  300,  h.    Franks  «•  Motris,  id,^  and 
Thomas  «.  Marsh,  6  C.  &  P.  696,  (24  Sng.  C.  L.  471,)  anle,  1494. 

M  Ch.  PI.  esd. 

c  Oakley  «.  Davis,  16  East,  83.    1  Sannd.  300,  d.    PraU  e,  Groome,  15  East,  935. 
JtnU,  1437. 
'  Dale  V.  Wood,  7  Moore,  S3.    (17  Eng.  C.  L.  69.) 

•  Arlett  9.  Ellis,  7  B.  &  C.  346.  (14  Eng.  C.  L.  53.)  Mason  r.  Cssar,  9  Mod. 
65.  Badger  v.  Ford,  3  B.  &  Ad.  153.  (5  Eng.  C.  L.  947.)  Cooper  v.  Marshall,  1 
Burr.  959.  The  owner  of  jfoods  which  another  refuses  to  deliyer  op,  is  Justified  in 
using  so  much  violence  as  is  necessary  to  retake  them,  and  it  is  for  the  jury  to  say 
whether  unnecessary  force  has  been  used.  Rex  v.  Milton,  M.  &  M.  107.  (14  Eng. 
C.  L.  196.) 
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sance,  *and  the  plaintiff  reply  excess,  he  cannot  go  into  evidence 
to  negative  the  nuisance.'  So,  where  the  defendant  justified 
cutting  ropes  for  the  purpose  of  disengaging  two  vessels,  and 
issue  was  taken  on  a  new  assignment  of  excess;  it  was  held, 
that  the  plaintiff  was  hound  to  prove.a  clear  excess  and  unne- 
cessary injury .•»  Plea,  a  right  of  way,  to  trespass  for  pulling 
down  a  gate;  replication,  a  subsequent  conversion  of  the  gate 
by  the  defendant;  it  appeared  at  the  trial  that  the  defendant 
laid  the  gate  on  his  own  land,  where  tiie  plaintiff  might  take 
it;  held,  not  to  amount  to  a  conversion.*^ 

Where  a  man  abuses  an  authority  or  license  which  the  law 
gives  him,  by  which  he  becomes  a  trespasser  ab  initio^  if  the 
defendant  pleads  such  license  or  authority,  the  plaintiff  sliould 
reply  its  abuse;*'  for  if  he  new  assign  that  the  trespass  is  a  dif- 
ferent trespass,  he  cannot  recover,  as  he  can  only  prove  one 
continued  act  of  trespass,  which  is  admitted  by  the  assignment; 
for  though  the  defendant  becomes  a  trespasser,  ab  initio^  it  is 
not  a  new  trespass.® 


SECTION  vm. 

DAMAGES. 

In  actions  for  assaults,  the  circumstances  of  time  and  place, 
when  and  where  the  insult  is  given,  require  different  damages; 
as  it  is  a  greater  insult  to  be  beaten  upon  the  Royal  Exchange 
than  in  a  private  room.'    It  is  always  the  practice  to  give  in 
evidence  the  circumstances  which  accompany  and  give  a  cha- 
racter to  the  trespass,  and  the  jury  look  into  these  circum- 
stances and  give  damages  accordingly.*    But  nothing  can  be 
given  in  evidence  under  the  general  averment,  (that  the  defend- 
*I43I    ant  did  other  wrongs,  to  the  plaintiff,)  except  acts  which  could 
not  be  put  on  the  record ;  therefore,  in  an  action  for  trespass  and 
false  imprisonment.  Lord  Kenyon  refused  to  admit  evidence 
that  the  plaintiff  had  bjeen  stinted  in  food  during  the  con- 
finement.** 
The  da-         In  a  joint  action  against  several  defendants,  the  damages 
"^*^       cannot  be  severed  so  as  to  give  more  damages  against  one 
seve^      than  against  another,  but  a  verdict  may  be  given  against  both 
to  the  amount  which  the  jury  think  the  most  culpable  ought 


*  Id.    Pickenn?  9.  Rodd,  1  Stark.  56.    (9  Eng.  C.  L.  993.) 

<*  Hockles  V,  Mitchell,  4  £sp.  86.  «  Houghton  9.  Butler,  4  T.  R.  364. 

«  1  Sannd.  300,  d, 

•  Aitkenhead  v.  Blades,  5  Taunt.  198.    (I  Eng;.  C:  L.  76.) 
'  Per  Bathurat,  J.,  in  Tullidge  v.  Wade,  3  Wila.  19. 

<  Per  Curiamy  in  Bracenrdle  9.  Orford,  9  M.  &  S*  79. 
^  Lowden  v.  Goodrick,  Peake,  469. 
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to  pay/(  1 )  The  plaintiff  can  have  but  one  satisfaction  in  da- 
mages, though  the  assault  be  committed  by  several,  whether  the 
action  be  brought  jointly  or  severally.  In  an  action  of  assault, 
battery  and  wounding,  against  two,  the  one  pleads  to  all,  ex- 
cept the  wounding,  that  it  was  in  his  own  defence,  and  to  the 
wounding,  not  guilty;  the  other  justifies  all  in  his  own  defence. 
The  jury  foimd  the  first  guilty  of  the  wounding,  and  assessed 
the  damages  20/.,  and  found  the  issue  also  against  the  other 
defendant,  and  damages  100/.  On  error,  because  there  ought 
to  be  but  one  judgment  for  damages,  the  court  reversed  the 
judgment,  observing  that  though  the  defendants  had  severed 
in  their  pleas,  yet  when  they  were  found  both  guilty  of  one 
and  the  same  battery^  one  joint  damage,  ought  to  have  been 
given  by  the  jury  against  both.**  If  two  defendants  in  trespass 
suffer  judgment  by  default,  and  the  plaintiff  execute  writs  of  in- 
quiry against  them  separately,  and  take  several  damages  against 
them,  it  is  irregular;  but  the  court  will  permit  the  plaintiff  to 
set  aside  his  own  proceedings^  before  final  judgment,  on  pay- 
ment of  costs.* 
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2.  WheD  it  lies  ftg&inst  public 

• 

Whateon- 

1.— When  this  action  lies  in  general^  Any  illegal  restraint  J^gg*®" 
on  the  liberty  of  the  person  is  denominated  a  false  imprison-  prison- ' 
ment,  for  which  an  action  of  trespass  vi  et  armis  will  lie.  ment. 

■  Drown  v.  Allen,  4  Esp.  1S8.  Where  there  are  several  damages  found  in  trespass, 
the  plaintiflf  may  either  take  judgment  de  melioribus  dammit  or  enter  a  remittitur.  Sa* 
hin  0.  Long,  1  Wils.  30. 

^  Crane  v,  Hummerstone,  Cro.  Jac.  118.  Hill  o.  Goodchild,  5  Burr.  2790.  But, 
before  judgment,  the  defect  of  the  yerdict  may  he  cured,  by  the  entry  of  a  nolle  protemU 
against  all  the  defendants,  except  one,  and  taking  judgement  against  that  one  only. 
Rodney  v.  Strode,  Carth.  19. 

•  Mitchell  V.  Milbank,  6  T.  R.  199. 

(1)  (If  a  plaintiff  in  trespoas  or  trover  against  two  or  more  defendants,  has  been  permitted 
withoQt  objection,  to  gire  eridence  showing  that  they  had  severally  committed  two  or  more 
trespasses  or  conversions,  the  jury  may,  and  unless  the  plaintiff  by  his  election  dispense  with 
it,  ought  to  give  a  verdict  findmg  them  cfoilty  severally,  and  assessing  tlie  damages— severally 
according  to  the  evidence;  after  which  the  plaintiff,  although  he  may  not  perhaps  have  iudg- 
ment  against  them  severally,  according  to  the  finding  of  the  jury,  yet  has  a  right  to  make  his 
election,  and  to  say  for  which  of  the  sums  assessed  as  damages,  he  will  take  judgment  against 
whomsoever  of  the  defendants  it  may  be  found,  if  be  will  at  the  same  time  enter  a  nolle  prC' 
sequi  against  all  the  other  defendants.  Weakly  v.  Royer^  3  Watts,  460.  Whether  afler  the 
jury  in  an  action  of  trespass  against  two  or  more  defendants,  have  assessed  several  damages, 
the  court  can  render  judgment  according  to  the  finding  duhitaiur.  Ibid.  BotUaUey  v.  WooJ- 
ftf/,  9  Pick,  ib^ 
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If  a  constable  tell  a  person  giren  into  his  charge,  that  he 
must  go  with  him  before  a  magistrate,  and  such  person  in  coo- 
sequence  goes  quietly  without  any  force  being  used  by  the 
constable,  it  is  a  sufficient  imprisonment  to  support  an  action  of 
trespass  against  the  party  who  gave  the  plamtiff  in  charge.' 
If  a  party  acts  himself  in  apprehending  another,  he  may  be 
liable  in  trespass;  but  if  he  lakely  and  maliciously,  and  with- 
out  any  probable  cause,  puts  the  law  in  motion,  that  is  pro- 
perly the  subject  of  an  action  on  the  case.^  ^  If,"  said  Eyre. 
C.  J.,  <*  the  constable,  in  consequence  of  the  defendant's  charge, 
had  for  one  moment  taken  possession  of  the  plaintiff's  persou, 
it  would  be  in  point  of  law  an  imprisonment,  as  if  he  had 
tapped  him  on  the  shoulder  and  said,  ^you  are  my  prisoner;' 
or  if  she  had  submitted  herself  into  his  custody,  such  wonld 
be  an  imprisonment;  but  the  mere  giving  her  in  diarge  with- 
out taking  possession  of  her  person,  where  nothing  more  pases 
than  merely  the  charge,  is  not  by  law  a  false  imprisonment'*' 

Where  the  plaintiff  appeared  before  defendant,  a  magistrate, 
to  answer  the  complaint  of  Jl.  for  unlawfully  killing  Us  doe: 
defendant  advised  plaintiff  to  settle  the  matter,  by  paying  a 
sum  of  money,  which  plaintiff  declined;  defendant  then  said 
^  he  would  convict  plaintiff  in  a  penalty  under  the  trespas 
*1433  *act,  in  which  case  he  would  go  to  prison;"  plaintiff  still  de- 
clined paying,  and  said  be  would  appeal;  defendant  then  called 
in  a  constable,  and  said,  ^'  take  this  man  out  and  see  if  they 
can  settle  the  matter,  and  if  not,  bring  him  in  again,  as  I  must 
proceed  to  commit  him  under  the  act;"  plaintiff  then  went 
out  with  the  constable  and  settled  the  matter,  by  paying  a  sura 
of  money;  held,  that  this  was  an  assault  and  false  imprison- 
ment for  which  trespass  would  lie;  and  which,  as  no  convic- 
tion had  been  drawn  up,  defendant  could  not  justify.**  So, 
where  the  plaintiff  ^as  in  the  King's  Bench  prison,  and  the 
defendant  served  an  order  on  the  marshal  to  have  him  brought 
up,  and  on  being  brought  up,  he  was  committed  by  the  court 
of  King's  Bench,  on  an  attachment  for  nonpayment  of  co^ 
and  detained  in  prison ;  held,  to  be  an  assault  and  imprison- 
ment for  which  an  action  would  lie ;  but  that  the  judgment  of 
the  court,  if  specially  pleaded,  was  a  justification.*  But  whei« 
a  schoolmaster  refused  to  give  up  a  pupil  to  his  mother,  until 
some  arrears  of  salary  were  paid,  and  detained  him  during  \^^ 
Christmas  holidays;  it  not  appearing  that  the  boy  wasawai* 
of  the  refusal,  or  in  any  way  restrained;  it  was  held,  that 

•Chinntr.  Morri8,fiC.«cP.S61.  (19  Enp.  G.  L.  171.)  R.  &  M.  494.  Pocw* 
V.  Moore,  R.  &;  M.  SSt.  (91  Eng.  C.  L.  449.)  And  see  Stonehooae  v.  Elliott,  6 1- 
R.  315.     1  Esp.  979.  ^. . 

^  Per  Bayley,  J.,  in  Elaee  v.  Smith,  1  D.  &  R.  103.  (16  Eng.  0.  L.  19.)  9  ^^ 
304.     (18  Eng.  C.  L.  344.) 

c  Per  Eyre,  C.  J.,  in  Simpson  «.  Hill,  1  Esp.  431.  As  to  whal  constitates  ts^^' 
rest,  see  atUe^  1990. 

<  Bridgett  r.  Coyney,  1  M.  &  R.  911.     (17  Eng.  C,  L,  344,) 

•  Bryant  9.  Glutton,  1  Mees,  4(  Wela.  408«    9  Gal«,  50« 
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an  action  for  &lse  imprisonment  could  not  be  maintained 
by  him.* 

A  person  is  not  justified  in  giving  a  party  in  charge  to  a 
police  officer,  for  insulting  him  or  annoying  him  in  the  street; 
but  he  may  give  these  circumstances  in  evidence  in  mitigation 
of  damages,  in  an  action  for  false  imprisonment.^ 

But  bare  words  do  not  constitute  an  arrest;^  therefore,  if  an 
officer  show  his  warrant  to  a  party  charged  with  an  offence, 
and  the  latter  voluntarily  attend  the  officer  to  a  magistrate,  it 
is  not  such  an  arrest  as  will  support  trespass  and  false  impri- 
sonment; for  the  warrant  is  made  no  other  use  of  than  as  a 
summons.*^  If  a  person  whose  nam^  is  William,  is  asked,  be- 
fore process  against  him,  whether  his  name  is  not  John,  and  he 
^replies  in  the  affirmative,  he  cannot  maintain  trespass  for  im-  *1434 
prisonment  under  the  process  by  the  wrong  name;  for  he  shall 
not  be  allowed  to  avail  himself  of  the  mistake  which  he  him- 
self has  occasioned.® 

2. —  When  this  fiction  lies  against  public  officers,']  The  ge-  Trespass 
neral  rule  of  law  as  to  actions  of  trespass  against  persons  against 
having  a  limited  authority  is  plain  and  clear.  If  they  do  any  ^^^^ 
act  beyond  the  limit  of  their  authority  they  thereby  subject 
themselves  to  an  action  of  trespass;  hut  if  the  act  done  be 
within  the  limit  of  their  authority,  although  it  may  be  done 
through  an  erroneous  or  mistaken  judgment,  they  are  not 
thereby  liable  to  such  an  action/  Where  a  magistrate  bond 
fide  committed  a  person  charged  with  a  felony  for  re-examina- 
tion for  an  unreasonable  time,  without  an  improper  motive,  it 
was  held,  that  trespass  for  false  imprisonment  would  lie  against 
him,  and  that  the  commitment  was  void  from  the  beginning; 
because  the  law  did  not  authorise  the  magistrate  to  commit  for 
an  unreasonable  time.^  The  reasonableness  of  the  time  is  a 
question  to  be  decided  by  the  jury  under  the  direction  of  the 
judged 

So  where  a  magistrate  maliciously  granted  a  warrant  against 
another,  without  any  ir\formationf  upon  a  supposed  charge  of 
felony,  it  was  held,  that  trespass  would  lie  against  him,  for 


>  Herring  v.  Boyle,  1  C.  M.  &  R.  377.    6  C.  &  Pi  496.    (25  Eng.  C.  L.  508.) 
^  Thomas  v.  Powell,  7  C.  &  P.  807.    (33  Eng.  C.  L.)   Aod  see  Fraaer  v.  Berkley, 
id.  631.     (33  Eng.  C.  L.) 

c  Genner  v.  Sparks,  1  Salk.  79. 

*  AiTOwamith  v.  Le  Meaurier,  3  N.  R.  311.  Yet  an  arreat  may  be  made  without 
toaching  a  person,  as  if  a  bailiff  cornea  into  a  room,  and  tella  the  defendant  he  arrests 
him,  and  locks  the  door,  that  la  an  arrest,  for  he  is  in  the  cuatody  of  an  officer.  Per 
Lord  Hardwicke,  in  Wiltiama  v.  Jonea,  Cas.  temp.  Hard.  301.    3  N.  R.  313,  n. 

*  Per  Lord  Ellenboroogh,  C.  J.,  in  Price  v.  Harwood,  3  Camp.  108.  See  Morgans 
V.  Bridgea,  1  B.  &  A.  647. 

'  Per  Abbott,  C.  J.,  in  Doswell  «.  Impey,  I  B.  I(  C.  169.  (8  Eng.  C.  L.  51.) 
Miller  V.  Seare,  2  Bl.  1141. 

K  Daria  v.  Capper,  10  B.  &  C.  88.    (31  Eng.  C.  L.  30.) 

k  Id,  35.  In  this  case  the  reeommitmeDt  was  for  fourteen  days,  which  the  jury, 
under  the  direction  of  the  judge,  found  to  be  unreaaonable. 
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he  was  the  immediate  cause  of  the  false  imprisonment.^     In 
•1435    the  'case  of  a  warrant,  illegal  on  the  face  of  it,  for  an  excess 
of  jurisdiction,  trespass  is  maintainable  against  the  committing 
magistrate,  although  the  conviction  has  not  been  quashed.^ 
An  action  for  false  imprisonment  will  lie  against  a  superior  of- 
ficer,  where  the  imprisonment  at  first  was  legal,  but  was  after- 
wards aggravated  by  many  circumstances  of  cruelty  beyond 
ordinary  bounds.*    So  where  a  captain  of  a  man-of-war  im- 
prisoned a  person  for  three  days  for  a  supposed  breach  of  duty 
without  hearing  him,  and  then  released  him  without  bringing 
him  to  a  court  martial.*    If  a  prisoner  in  execution  escape 
by  the  voluntary  permission  of  the  gaoler,  and  the  gaoler 
retake  him,  he  is  liable  in  an  action  of  false  imprisonment.^ 
The  only  difference  between  an  arrest  on  mesne  process  and 
in  execution  is  this;  on  the  former,  the  bailiff  may  permit  the 
prisoner  to  go  at  large,  provided  he  has  him  at  the  return  of 
the  writ;  but  in  the  latter,  if  the  bailiff  voluntarily  permit  the 
prisoner  to  go  at  large,  though  only  for  a  minute,  he  cannot 
afterwards  retake  him.' 
Tretpass       But  an  action  will  not  lie  against  a  judge  of  a  court  of  record 
will  not     fy^  j^yjy  matter  done  by  himin  the  exercise  of  his  judicial  func- 
a^uSe"of  ^ions;»  nor  against  the  Lord  Chancellor  for  anything  done  in 
a  court  of  his  judicial  capacity.^  A  judge  in  a  county  court  is  not  liable  in 
record  for  trespass,  if  his  bailiff  take  the  goods  of  a  wrong  person  under 
anything  a  warrant  issued  by  him  in  his  judicial  character;*  nor  will 
hLm^in^e  ^^^^P^^  '^®  against  the  steward  of  a  court  baron,  if  his  bailiff,  by 
discharge  n)istake,  take  the  goods  of  B.  under  a  precept  commanding  him 
of  his  du-  to  take  the  goods  of  w9.^  nor  against  a  magistrate  for  anything 
ties,  nor     done  under  a  conviction,  unless  there  be  a  want  of  jurisdic- 
"^^°to^  tion;*^  nor  for  an3rthing  done  by  him  in  the  discharge  of  his 
^^'*        duty  however  unwarranted  by  the  real  facts  of  the  case;  unless 
*1436    *he  was  made  acquainted  with  every  fact  necessary  to  enable 
him  to  form  a  judgment  as  to  the  course  which  he  ought  to  pur- 
sue;* nor  is  a  magistrate  liable  in  trespass  for  committing  a 

•  Morgan  v.  Hughes,  2  T.  R.  325.  "  The  general  distinction  is  this:  where  the 
immediate  act  of  imprisonment  proceeds  from  the  defendant,  the  action  must  he  tres- 
pass, and  trespass  only;  hut  where  the  act  of  imprisonment  by  the  person  is  in  conse- 
cfuence  of  information  by  another,  there  an  action  upon  the  case  is  the  proper  remedy, 
because  the  injury  is  sustained  in  consequence  of  the  wrongful  act  of  that  other."  Per 
Ashhnrst,  J.,  tV.  231.  A  magistrate  is  not  justified  in  detaining  a  known  person  on 
an  intimation  that  a  charge  is  to  be  made  against  him,  without  an  information  being 
regularly  laid  before  him.  Rex  v.  fiirnie,  1  M.  &  Rob.  160.  5  C.  &  P.  206.  (24 
Eng.  C.  L.  281.) 

•*  Groome  r.  Forrester,  6  M.  &  S.  314.  «  Wall  v.  Namara,  cited  in  1  T.  R.  53G. 

^  Id.  637.  •  Atkinson  v.  Mattison,  3  T.  R.  172. 

'  Per  Ashhurst,  J.,  id.  176. 

>  Per  Lord  Tenterden,  in  Garnett  v.  Ferrand,  6  B.  &  C.  625.  (13  Eng.  C.  L.  284.) 
See  the  cases*  there  cited. 

^  Dicas  V.  Lord  Brougham,  1  M.  &  Rob.  309. 

1  Tinsley  v.  Nassau,  M.  &  M.  52.    2  C.  &  P.  583.     (12  Eng.  C.  L.  275.) 

i  Holroyd  v.  Breare,  2  B.  &  A.  473. 

k  Fawcett  r.  Fowlis,  7  B,  &  C.  394.     (14  Eng.  C.  L.  89.)    1  M.  &  R.  102. 

i  Pike  V.  Carter,  3  Ring.  78.  (11  Eng.  C.  L.  37.)  10  Moore,  376.  Lowthcr  v. 
Radnor,  (Earl,)  8  East,  U3, 
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person  on  a  charge  of  felony  made  upon  oath,  although  the 
charge  turns  out  to  be  unfounded.  Where,  therefore,  the  plain- 
tiff was  committed  by  the  defendant  on  a  charge  under  7  &  8 
Geo.  IV,  c.  SO,  s.  19,  for  having  maliciously  cut  down  trees 
adjoining  a  dwelling-house,  and  the  prosecutor  did  not  appear 
against  him;  it  was  held,  that  the  defendant  was  not  liable  in 
trespass,  though  it  appeared  on  the  face  of  the  depositions  that 
the  plaintiff  was  the  occupier  of  the  land  on  which  the  trees 
grew.* 

But  a  magistrate  has  no  right  to  direct  the  imprisonment  A  magis- 
of  a  party  without  examining  into  the  charge.    Where  a  con-  ^r**®, , 
stable  took  the  plaintiff  into  custody  on  a  charge  of  disorderly  Jj^  ^  ^* 
conduct  on  Sunday,  and  was  taking  him  before  a  magistrate  on  party  to  be 
Monday,  when  he  met  the  magistrate  in  the  street,  who  desired  imprison- 
him  to  take  the  plaintiff  back  to  the  lock-up  house,  and  bring  ed  without 
him  up  for  examination  on  Tuesday;  held,  that  the  magistrate  ®^*'^>'^*" 
was  liable  to  an  action  of  trespass  for  false  imprisonment.   "  It 
is  a  magistrate's  duty,''  said  Patteson  J.,  ^<  on  all  occasions 
either  to  examine  into  the  question,  or  if  there  be  any  reason 
why  he  cannot  exaftune  into  it,  he  is  not  to  interfere  at  ail, 
and  he  should  let  the  constable  take  the  party  somewhere 
else."** 

So,  where  two  magistrates  having,  at  a  landlord's  request, 
given  possession  of  a  dwelling-house  as  deserted  and  unoccu- 
pied, pursuant  to  11  Geo.  II,  c.  19,  s.  16,  and  the  judges  of 
assize  of  the  county,  on  appeal,  made  an  order  for  the  restitu- 
tion of  the  farm  to  the  tenant  with  costs,  the  latter  having 
brought  an  action  of  trespass  for  the  eviction  against  the  ma- 
gistrates, the  constables  and  the  landlord;  held,  that  the  pro- 
ceedings before  the  magistrates  was  an  answer  to  the  action 
on  behalf  of  all  the  defendants;  for  the  magistrates  acted  as 
judges  of  record,  and  were  therefore  protected,  though  they 
had  mistaken  the  *Iaw,  and  the  constables  and  the  landlord  *1437 
acted  in  aid  of  the  justices  only.^ 

3. — The  pleadings,']    The  general  issue  in  this  action  is  not  Plea  of 
guilty,  which  merely  denies  the  act  done;  any  matter  in  ex- j^stifica- 
cuse  or  justification  of  the  imprisonment  must   be  specially  ^^^^ 
pleaded,  except  in  those  cases  where  the  party  is  enabled  by 
some  statute  to  give  the  matter  in  evidence  under  the  general 
issue.     A  private  person  who  acts  in  aid  of  a  constable,  may 
give  that  justification  in  evidence  under  the  general  issue.* 
But  if  he  be  the  prime  mover,  and  set  the  constable  in  motion 
by  giving  the  plaintiff  in  charge  to  him,  he  is  not  within  the 
statute,  and  therefore  will  not  be  permitted  to  avail  himself  of 
matter  in  justification,  unless  it  be  specially  pleaded,  for  the 

-  Mills  «.  Col1et^  6  Bing.  85.    (19  Eng.  C.  L.  11.)    3  M.  &  P.  343. 

«»  Edwards  v.  Penis,  7  C.  &  P.  642.     (32  Eng.  C.  L.) 

e  Ashcroft  «.  Boame,  3  B.  &  Ad.  684.    (23  Eng.  C.  L.  160.) 

*  31  Jac.  I,  c.  13,  8.  3. 
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person  who  put  the  constable  in  motion  is^  pritnS  facie,  a  Ires 
passer,  and  ought  to  allege  and  prove  the  truth  of  the  sugges 
tions  on  which  he  induced  the  constable  to  act*    And  when 
there  is  a  doubt,  whether  a  private  individual  acted  as  a  prime 
mover,  or  merely  acted  in  aid  of  the  constable,  who  uoderlooh 
to  act  as  of  his  own  authority,  is  a  question  of  fact  for  the  j  ury J 
WhatwiU      If  a  felony  has  been  committed,  a  private  individual  may 
Justify  an  arrest  a  party  on  reasonable  grounds  of  suspicion,  which  is  a 
•"^*'       question  of  law.    **  There  is  this  distinction  between  a  private 
individual  and  a  constable;  in  order  to  justify  the  former  in 
causing  the  imprisonment  of  a  person,  he  must  not  only  make 
out  a  reasonable  ground  of  suspicion,  but  he  must  prove  that 
a  felony  has  aciuuUy  been  eommititd;  whereas  a  constable 
having  reasonable  ground  to  suspect  that  a  felony  has  been 
committed  is  authorised  to  detain  the  party  suspected,  until  in- 
quiry can  be  made  by  the  proper  authorities;"^  and  a  plea  jus- 
*1438    tifying  an  arrest,  by  a  private  person,  •must  show  the  grounds 
of  such  suspicion  with  certainty,  in  order  that  the  court  may 
judge  of  its  reasonableness.'    A  person  who  is  not  the  owner 
of  an  animal  is  not  justified  tmder  5  &  6  W.  IV,  c.  59,  s.  9,  in 
directing  a  police-officer  to  iake  into  custody  a  party  for  ill- 
treating  the  animal^    A  private  individual  may  lay  hold  of  a 
person  committing  felony,  or  doing  any  act  which  would  mani- 
festly endanger  the  life  of  another,'' and  may  detain  him  until 
he  may  reasonably  be  supposed  to  have  changed  his  purpose; 
and  if  an  affray  be  committed  in  his  presence,  he  may  stay  the 
affrayers  until  the  heat  is  over,  and  then  deliver  them  to  a  con- 
stable.if    But  a  party  is  not  justified  in  arresting  a  person  on 
suspicion  of  having  committed  a  misdemeanor,  without  a  jus- 
tice's warrant.' 

•  M'Cloughon  V.  Clayton,  Holt,  478.  (3  Eng.  C.  L.  161.)  3  Stark.  445.  (3 
Eng.  C.  L.  424.)  Bond  r.  RqsI,  3  C.  &  P.  342.  (13  Eng.  C.  L.  160.)  See  Hough 
V,  Merchant,  M.  &;  M  510.    (33  Eng.  C.  L.  370.) 

^  Staight  V.  Gee.  3  Stark.  445.     (3  Eng.  C.  L.  434.)    Id.  Er.  440. 

<  Per  Lord  Tenterden,  in  Beckwith  o.  Philby,  6  B.  &  C.  636.  (13  Eng.  C.  L. 
989.)  See  Nicholas  v.  Hardwicke;  5  C.  &  P.  495.  (34  Eng.  C.  L.  435.)  Hall  v. 
Both,  3  N.  &  M.  316.     (38  Eng.  C.  L.  398.) 

'  Mure  V.  Kaje,  4  Taunt  34.  Where  the  defendant  pleaded  the  general  issue,  and 
a  Justification  that  the  plaintiff  tendered  a  forged  note  to  one  JIf.,  and  that  the  defendant 
(a  private  poraon)  had  probable  cause  to  suspect,  and  did  suspect,  that  the  plaintiff 
had  feloniously  uttered  the  note,  knowing  it  to  be  forged,  wherefore  the  defendant, 
&c.;  after  verdict  for  the  defendant,  the  court  held,  that  the  arrest,  though  without 
warrant,  was  justifiable.    Guppy  r.  Brittlebank,  5  Price,  535. 

•  Hopkins  ©.  Crowe,  1  W.  W.  &  Dav.  31.    7  C.  &  P.  373.    (33  Eng.  C.  L.) 
'  Handcock  o.  Baker,  8  B.  &  P.  360. 

•  Hawk.  b.  1.  c.  63,  b.  3,  c.  13,  s.  8,  c.  13,  s.  19.    3  Stark.  Ev.  441. 
k  Fox  0.  Gaunt,  3  B.  &  Ad.  798.    (33  Eng.  C.  L.  187.) 
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3.   What  acts   amount   to 
trespass.      .        .        1443 


Trespass  is  the  proper  remedy  for  an  illegal  entry  upon  or 
immediate  injury  to  real  property. 

1. — fFho  may  maintain  this  action.']    To  entitle  a  party  a  party  in 
to  bring  trespass  for  an  injury  to  real  property,  he  must  have  actual  pos- 
actual  or  constructive  possession.(l)    But  it  is  not  necessary  s®*®^®^. 
that  he  should  have  an  interest  in  the  soil,  or  a  legal  title  to  the  ^^^  ^^^^ 
•property.    «  Generally  speaking,  actual  possession  is  sufficient  pass, 
to  entitle  a  party  to  maintain  trespass  against  a  wrong-doer,    *1439 
that  is  established  by  a  great  variety  of  cases;  Chambers  v. 
Donaldson  and  others,^  is  a  very  strong  authority  upon  tLis 
point.    The  court  there  decided,  that  though  the  plaintiff  had 
a  wrongful  possession  as  against  the  person  in  whom  the  free- 
hold was,  yet  that  such  possession  was  sufficient  to  enable  him 
to  maintain  trespass  against  a  wrong-doer,  and  that  unless  the 
defendant  acted  under  the  authority  of  the  person  in  whom  the 
soil  and  freehold  was  alleged  to  be,  he  could  not  justify  com- 
mitting a  trespass  against  any  person  in  the  actual  possession 
of  the  law."** 

A  person  who  has  exclusive  possession  of  land,  even  though  Exclusive 
it  may  be  for  a  temporary  or  limited  purpose,  may  maintain  posses- 
trespass;  as  where  a  person  contracted  with  the  owner  of  a  "®'^' 
close  for  the  purchase  of  a  growing  crop  of  grass;  it  was  held, 
that  he  might  maintain  trespass  guare  c/ausum /regit y  against 
any  person  entering  the  close,  and  taking  the  grass,  even  with 
the  assent  of  the  owner  of  the  land.*    So  one  who  has  only 
the  herbage  of  a  forest  or  close  may  bring  trespass  as  well  as 
he  who  has  the  land.^  So  may  a  person  who  has  an  exclusive 
right  of  digging  turves.®    So  where  •/? .  let  a  dairy  of  cows  to 


•  11  East,  65. 

k  Per  Bayley,  J.,  in  Harper  v.  Charlesworth,  4  B.  &  C.  585.  (10  Eng.  G.  L.  413.) 
In  this  case  the  plaintiflf  was  in  possession  of  crown  lands  with  the  permission  of  the 
crown,  and  it  was  held  sufficient  to  enable  him  to  maintain  trespass  against  a  wrong 
doer.  1  Saund.  347,  e,  Graham  v.  Peat,  1  East,  344.  Harker  v.  Birkbeck,  3  Burr. 
1563.  But  a  party  wrongfully  in  possession  of  land  cannot  maintain  trespass  against 
the  rightful  owner  for  entering  thereon.  Tamer  v.  Meymott,  1  Bing.  158.  (8  En^. 
C.  L.  380.)    7  Moore,  574. 

e  Croeby  v.  Wadsworth,  6  East,  603.  *  3  Roll.  Ab.  549. 

•  Wilson  V.  Mackieth,  3  Bnir.  1834. 

(1)  (Toby  J,  Retd,  9  Conn.  316.  BulkUff  ▼.  Fo?&m«,7  Conn.  333.  Wkeder  ?.  JirtdUUft , 
10  Conn.  335.    Chalhum  ▼.  Brainerd^  1 1  Coon.  60.) 


1439 


TESSPAS9. 


[chap.  XXII. 


1440 


An  ease- 
ment is 
not  suffi- 
cient to 
maintain 
trespass. 


What  is 
sufficient 
posses- 
sion. 


J9.,  and  agreed  that  they  should  be  fed  in  a  certain  close,  in 
which  no  other  cattle  were  to  be  fed;  it  was  held,  that  B.  might 
maintain  trespass  against  or  distrain  the  cattle  of  ^,  damage 
feasant  there;  for  he  had  the  sole  and  exclusive  right  to  the 
occupation  of  the  close.*  A  person  legally  entitled  to  land 
having  entered,  may  maintain  trespass  against  a  person  wrong- 
fully in  possession  at  the  time  of  the  entry,  and  continuing  in 
*such  possession  afterwards.^  The  purchaser  of  a  growing 
crop  of  grass,  sold  under  a  distress,  who  has  nailed  up  the 
gates,  and  made  the  grass  into  hay,  may  maintain  trespass 
against  the  sheriff  for  the  acts  of  his  bailiff  in  entering  and 
levying  under  diji.fa.^ 

But  where  a  full  grown  crop  of  potatoes  was  purchased 
while  in  the  ground,  to  be  taken  away  immediattiy;  it  was 
held,  that  the  purchaser  had  not  such  an  interest  in  the  soil  as 
would  entitle  him  to  maintain  trespass  quare  clausu^n /regit y 
for  he  had  only  an  easement,  a  right  to  come  on  the  land,  for 
the  purpose  of  carrying  away  the  potatoes.*  A  copyholder 
who  holds  under  a  special  custom  of  the  manor,  a  tenant  for 
life,  or  a  tenant  for  years,  may  maintain  trespass  against  the 
lord  of  the  manor  for  cutting  down  so  many  trees  as  will  de- 
prive them  of  the  right  of  estovers,  &c.®  A  tenant  for  years 
or  at  will,  or  at  sufferance,  may  maintain  trespass  against  a 
stranger,  or  even  against  his  landlord,  unless  a  right  of  entry 
be  reserved,  or  unless  the  landlord  have  a  right  of  entry  by 
law;  as  where  the  tenancy  has  expired  and  the  tenant  become 
a  trespasser.''  If  trees  be  noi  excepted  in  a  lease  for  life  or 
years,  and  the  lessor  fells  them,  the  lessee  may  maintain  tres- 
pass against  him  for  the  loss  of  his  interest  in  the  trees,  and 
also  for  the  entry  into  the  land.  But  where  the  trees  are  ex- 
cepted in  the  lease,  the  lessee  has  no  manner  of  interest  in 
them,  and  the  lessor  may  have  trespass  against  him  if  he  either 
fells  or  damages  them.K(l) 

Where  proprietors  of  a  canal  erected  a  dam  of  wood  and 
earth  upon  a  close,  with  the  permission  of  the  owner,  for  the 
purpose  of  completing  their  work;  it  was  held,  that  they  had 


•  Burt  V,  Moore,  5  T.  R.  329. 

^  Butcher  v.  Butcher,  7  B.  &  C.  399.     (14  Eng.  C.  L.  59.)     1  M.  &  R.  230. 

c  Tompkinson  v,  Russel,  9  Price,  287. 

'  Per  Lord  Ellenborough,  in  Parker  v.  Staniland,  11  East,  366. 

•  B.  N.  P.  85. 

'  2  Roll.  Ab.  551.  Sid.  347.  Com.  Dig.  Trespass,  B.  1.  1  Saund.  322.  13  Co. 
69.  11  Co.  48.  Turner  v.  Meymott,  1  Bing.  158.  (8  Eng.  C.  L.  280.)  7  Moore, 
574.    Taunton  c.  Costar,  7  T.  R.  431. 

<  1  Saund.  322. 6.  Harlekenden^s  Case,  4  Co.  62.  Biddlesford  o.  Onslow,  3  Lev. 
209.    Astimead  v.  Ranger,  1  Ld.  Raym.  552. 

(1)  (The  general  property  of  trees,  felted  on  land  in  the  poesession  of  a  tenant  for  rears 
afler  severance,  is  in  the  owner  of  the  land. — Therefore  the  owner  of  land  in  the  posscssioD 
of  such  tenant  may  maintain  trespass  de  bonit  atpoitatU^  against  a  stranger,  for  the  carrying 
away  trees,  afiar  severance,  felted  by  the  defendant  on  sQch  land.  Bulklty  y.  Dolbeauy  7 
Conn.  232.) 
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a  saffieient  posdession  to  maintain  trespass  against  a  wrong- 
*doer/  But  commisnoners  of  sewers  under  23  Hen.  VIII,  c.  *1441 
5)  have  not  such  possession  or  interest  in  their  works,  as  to  en- 
title theni  to  maintain  trespass  for  any  injury  done  thereto,  for 
they  have  no  property  in  the  soil,  hat  merely  an  authority  to 
do  certain  acts  on  behalf  of  the  public;^  nor  have  the  proprie- 
tors of  a  navigation  river,  made  under  16  &  17  Car.  II,  such 
property  in  the  soil  of  the  bed  of  the  river,  or  in  the  soil  of  a 
bank  formed  of  the  earth  excavated  from  the  channel  of  the 
rivw,  as  to  enable  thekn  to  maintain  trespass  for  the  injury 
done  ta  such  bank,  for  they  have  but  a  mere  easement.*  Where 
the  plaintiflf  had  conveyed  a  diapel  built  by  him  to  a  third  per- 
son, who  took  possession  thereof,  and  left  the  key  with  the 
gardener,  with  permission  to  allow  the  plaintiff  to  preach  in 
the  chapel;  it  was  held,  that  the  plaintiff  had  not  such  exclu- 
sive possession  as  to  enable  him  to  maintain  trespass  against 
a  wrong-^oer.^  Nor  will  trespass  lie  for  entering  into  a  pew> 
or  seat  in  a  chmeh,  as  the  plaintiff  has  not  the  exclusive  poe^ 
session,  the  possession  of  the  church  being  in  the  parson.* 

But  the  perpetual  curate  of  a  chapelry  may  maintain  tres- 
pass, even  against  a  churchwarden,  for  pulling  down  a  pew/ 
And  it  seems,  that  the  owner  may  maintain  trespass  for  break- 
ing a  pew;K  and  so  may  the  parson,  against  a  person  for 
preaching  in  the  church  without  his  leave.'^  And  thougli  the 
freehold  of  the  church  is  in  the  parson,  a  person  who  erects  a 
tombstone  in  the  church-yard,  may  maintain  trespass  against  a 
party  who  wrongfully  removes  it.' 

The  gist  of  this  action  is  possession ;  it  is  therefore  a  general  The  plain- 
rule,  that  unless  the  plaintiff  be  in  actual  or  constructive  poS-  tiff  mest 
session  at  the  time  of  the  injury  being  committed,  *he  cannot  ^^^ 
maintain  trespass;  a  parson,  before  indnclion,  cannot  maintain  eonstmci- 
trespass.J    But  a/ier  induction  he  may  maintain  trespass  for  ive  pos- 
an  injury  to  the  glebe  lands,  though  he  has  not  taken  actual  pos-  sesuoii. 
session  of  them,  for  the  induction  puts  him  in  possession  of  a   *144« 
part  for  the  whole>    An  heir,  before  entry,  ,has  only  a  seisin 
in  laWf  and  cannot  maintain  trespass.^    Nor  a  devisee,"^  nor  a 
lessee  for  years,*'  before  entry.    But  on  the  determination  of  a 

»  Dyson  v.  CoUick,  5  6.  A?  A.  603.    (7  Eng.  G.  L.  8030 

k  The  Duke  of  Newcastle  «.  Clarke,  d  Moore,  666.  8  Taunt.  603.  (4  Eng.  C.  L. 
819.3 

•  Hollis  V.  Goldfinch.  1  B.  &;  C.  805.    (8  Eng.  C.  L.  68.) 

•  ReyvU  V.  Brown,  5  Bing.  7.    (15  Eog.  C.  L.  345.) 

•  Per  Buller,  J.,  1  T.  R.  430.  Mainwaring  t.  Giles,  5  B.  &  A.  356.  (7  %nf .  C. 
L«  129.)  No  action  can  be  maintained  for  a  distnrbance  of  a  pew,  unless  it  be  annexed 
to  a  house,  for  disturbance  is  matter  of  ecclesiastical  censure  only,   5  B.  &  A.  361. 

'  Jones  V.  Ellis,  8  Y.  &  J.  865.  •  1  Ch.  Pi.  174. 

^Id.    18  Mod.  480.  433. 

>  Spooner  v.  Brewster,  3  Bing.  136.  (11  Eng.  C.  L.  69.)    3  C.  &  P.  34.  (18  Ebg. 
C.  L.  15.) 
i  Yin.  Ab.  Entir,  G.  4.    Bao.  Ab.  Leases,  M.    Plow.  538. 
k  Bulwer  v.  Bulwer,  3  B.  ^  A.  470.  *  Com.  Dig.  Trespass  (B.  3.) 

-  3  Mod.  7.  -  Kilw.  163. 

Vot.  U.— 39 
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sance,  *and  the  plaintiff  reply  excess^  he  cannot  go  into  evidence 
to  negative  the  nuisance.*  So,  where  the  defendant  justified 
cutting  ropes  for  the  purpose  of  disengaging  two  vessels,  and 
issue  was  taken  on  a  new  assignment  of  excess;  it  was  held, 
that  the  plaintiff  was  bound  to  prove.a  clear  excess  and  unne- 
cessary injury.**  Plea,  a  right  of  way,  to  trespass  for  pulling 
down  a  gate;  replication,  a  subsequent  conversion  of  the  gate 
by  the  defendant;  it  appeared  at  the  trial  that  the  defendant 
laid  the  gate  on  hb  own  land,  where  tiie  plaintiff  might  take 
it;  held,  not  to  amount  to  a  conversion.*^ 

Where  a  man  abuses  an  authority  or  license  which  the  law 
gives  him,  by  which  he  becomes  a  trespasser  ab  initio^  if  the 
defendant  pleads  such  license  or  authority,  the  plaintiff  should 
reply  its  abuse;*'  for  if  he  new  assign  that  the  trespass  is  a  dif- 
ferent trespass,  he  cannot  recover,  as  he  can  only  prove  one 
continued  act  of  trespass,  which  is  admitted  by  the  assignment; 
for  though  the  defendant  becomes  a  trespasser^  ab  iniiioy  it  is 
not  a  new  trespass.® 


SECTION  vm. 

DASfAGSS. 

In  actions  for  assaults,  the  circumstances  of  time  and  place, 
when  and  where  the  insult  is  given,  require  different  damages; 
as  it  is  a  greater  insult  to  be  beaten  upon  the  Royal  Exchange 
than  in  a  private  room/    It  is  always  the  practice  to  give  in 
evidence  the  circumstances  which  accompany  and  give  a  cha- 
racter to  the  trespass,  and  the  jury  look  into  these  circum- 
stances and  give  damages  accordingly.^    But  nothing  can  be 
given  in  evidence  under  the  general  averment,  (that  the  defend- 
*1431    ant  did  other  wrongs,  to  the  plaintiff,)  except  acts  which  Qould 
not  be  put  on  the  record;  therefore,  in  an  action  for  trespass  and 
false  imprisonment.  Lord  Kenyon  refused  to  admit  evidence 
that  the  plaintiff  had  been  stinted  in  food  during  the  con- 
finement. *» 
The  da-         In  a  joint  action  against  several  defendants,  the  damages 
mages       cannot  be  severed  so  as  to  give  more  damages  against  one 
serei^      than  against  another,  but  a  verdict  may  be  given  against  both 
to  the  amount  which  the  jury  think  the  most  culpable  ought 


» Id.    Pickenn^  «.  Radd,  1  Stark.  56.    (3  Eng.  C.  L.  393.) 

^  Heckles  v.  Mitchell,  4  Esp.  86.  «  Houghton  v.  Butler,  4  T.  R.  364. 

<  1  Saund.  300,  d, 

•  Aitkenhead  v.  Blades,  5  Taunt.  198.    (I  Eng.  C:  L.  75.) 
'  Per  Bathurst,  J.,  in  TuUidge  v.  Wade,  3  Wils.  19. 

<  Per  Curiam^  in  Bracegirdle  9.  Orford,  2  M.  &  S.  79. 
^  Lowden  v,  Goodiick,  Peake,  469. 
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to  pay/(l)  The  plaintiff  can  have  but  one  satisfaction  in  da- 
mages, though  the  assault  be  committed  by  several,  whether  the 
action  be  brought  jointly  or  severally.  In  an  action  of  assault, 
battery  and  wounding,  against  two,  the  one  pleads  to  all,  ex- 
cept the  wounding,  that  it  was  in  his  own  defence,  and  to  the 
wounding,  not  guilty;  the  other  justifies  all  in  his  own  defence. 
The  jury  found  the  first  guilty  of  the  wounding,  and  assessed 
the  damages  20/.,  and  found  the  issue  also  against  the  other 
defendant,  and  damages  100/.  On  error,  because  there  ought 
to  be  but  one  judgment  for  damages,  the  court  reversed  the 
judgment,  observing  that  though  the  defendants  had  severed 
in  their  pleas,  yet  when  they  were  found  both  guilty  of  one 
and  the  same  battery y  one  joint  damage,  ought  to  have  been 
given  by  the  jury  against  both.**  If  two  defendants  in  trespass 
suffer  judgment  by  default,  and  the  plaintiff  execute  writs  of  in- 
quiry against  them  separately,  and  take  several  damages  against 
them,  it  is  irregular;  but  the  court  will  permit  the  plaintiff  to 
set  aside  his  own  proceedings,  before  final  judgment,  on  pay- 
ment of  costs.* 


•SECTION  IX.  *1432 

TBESPASS  FOR  FALSE  IMPRISONMENT. 
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1.  When  this  actioa  lies  in 

greneral. 

2.  When  it  lies  against  pablio 


PAOI 

officers.  •        .        .        1434 
3.  T^e  pleadings.         .         1437 


Whateon- 

l.—When  this  action  lies  in  general^  Any  illegal  restraint  Jy^^^f 
on  the  liberty  of  the  person  is  denominated  a  false  imprison-  pngon- ' 
ment)  for  which  an  action  of  trespass  vi  et  armis  will  lie.  menu 

*•  Brown  o.  Allen,  4  Esp.  158.  Where  there  are  several  damages  found  in  trespass, 
the  plaintiflf  may  either  take  judgment  de  meliortbus  damnis^  or  enter  a  remittitur,  8a- 
bin  V,  Long,  1  Wils.  30. 

^  Crane  v.  Hummerstone,  Cro.  Jac.  118.  Hill  o.  Goodchild,  5  Burr.  3790.  fiut, 
before  judcfment,  the  defect  of  the  verdict  may  be  cured,  by  the  entry  of  a  nolle proteoui 
against  all  the  defendants,  except  one,  and  taking  judgment  against  that  one  only. 
Rodney  o.  Strode,  Carth.  19. 

•  Mitchell  «.  Milbank,  6  T.  R.  199. 

(1)  (If  a  plaintiff  in  trespoas  or  trorer  againiRt  two  or  more  defendants,  has  been  permitted 
withoot  objection,  to  give  evidence  ahowiog  that  they  had  aeve rally  committed  two  or  more 
trespaaeea  or  conycmiona,  the  jury  may,  and  unless  the  plaintiff  by  his  election  dispense  with 
it,  ought  to  give  a  yerdict  findmg  them  ffuilty  severally,  and  assessing  tlie  damages  severally 
according  to  the  evidence;  after  which  the  plaintiff,  although  he  may  not  perhops  have  judg- 
ment against  them  severally,  according  to  the  finding  of  the  jury,  yet  has  a  right  to  make  his 
election,  and  to  say  for  which  of  the  sums  assessed  as  damages,  he  will  take  judgment  against 
whomsoever  of  the  defendants  it  may  be  found,  if  he  will  at  the  samu  time  enter  a  nolU  pro- 
sequi against  all  the  other  defendants.  Weakly  v.  Royer,  3  Watts,  460.  Whether  after  the 
jury  in  an  action  of  trespass  agtiinst  two  or  more  defendants,  have  assessed  several  damages, 
the  court  can  render  judgment  according  to  the  finding  dubitalur.  Ibid.  See  HaUey  v.  Wood- 
ruff, 9  Pick.  555. 
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sance,  *and  the  plaintiff  reply  excess,  he  cannot  go  into  evidence 
to  negative  the  nuisance.*  So,  where  the  defendant  justified 
cutting  ropes  for  the  purpose  of  disengaging  two  vessels,  and 
issue  was  taken  on  a  new  assignment  of  excess;  it  was  held, 
that  the  plaintiff  was  bound  to  prove, a  clear  excess  and  unne- 
cessary injury.^  Plea,  a  right  of  way,  to  trespsuss  for  pulling 
down  a  gate;  replication,  a  subsequent  conversion  of  the  gate 
by  the  defendant;  it  appeared  at  the  trial  that  the  defendant 
laid  the  gate  on  his  own  land,  where  tiie  plaintiff  might  take 
it;  held,  not  to  amount  to  a  conversion.*^ 

Where  a  man  abuses  an  authority  or  license  which  the  law 
gives  him,  by  which  he  becomes  a  trespasser  ab  initioy  if  the 
defendant  pleads  sucli  license  or  authority,  the  plaintiff  should 
reply  its  abuse;*'  for  if  he  new  assign  that  the  trespass  is  a  dif- 
ferent trespass,  he  cannot  recover,  as  he  can  only  prove  one 
continued  act  of  trespass,  which  is  admitted  by  the  assignment; 
for  though  the  defendant  becomes  a  trespasser,  ab  initio^  it  is 
not  a  new  trespass.® 


SECTION  vm. 

DAMAGES. 

In  actions  for  assaults,  the  circumstances  of  time  and  place, 
when  and  where  the  insult  is  given,  require  different  damages; 
as  it  is  a  greater  insult  to  be  beaten  upon  the  Royal  Exchange 
than  in  a  private  room.'    It  is  always  the  practice  to  give  in 
evidence  the  circumstances  which  accompany  and  give  a  cha- 
racter to  the  trespass,  and  the  jury  look  into  these  circum- 
stances and  give  damages  accordingly.^    But  nothing  can  be 
given  in  evidence  under  the  general  averment,  (that  the  defend- 
•1431    ant  did  other  wrongs,  to  the  plaintiff,)  except  acts  which  could 
not  be  put  on  the  record;  therefore,  in  an  action  for  trespass  and 
false  imprisonment,  Lord  Kenyon  refused  to  admit  evidence 
that  the  plaintiff  had  been  stinted  in  food  during  the  con- 
finement.** 
The  dft-         In  a  joint  action  against  several  defendants,  the  damages 
™*^^       cannot  be  severed  so  as  to  give  more  damages  against  one 
swei^      than  against  another,  but  a  verdict  may  be  given  against  both 
to  the  amount  which  the  jury  think  the  most  culpable  ought 


» Id.    Piekenn?  o.  Radd,  1  Stark.  56.    (S  Eng.  C.  L.  293.) 

^  Hockles  p.  Mitchell,  4  Esp.  86.  «  Houghton  o.  Butler,  4  T.  R.  364. 

'  1  Saund.  300,  d, 

•  Aitkeohead  v.  Blades,  6  Taunt.  198.    (1  Eng.  G:  L.  75.) 

'  Per  Bathurst,  J.,  in  Tullidge  «.  Wade,  3  Wils.  19. 

<  Per  Curiam^  in  Bracegirdle  «•  Orford,  8  M.  &  S«  79« 

^  Lowden  v.  Goodrick,  Peake,  469. 
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to  pay.*(l)  The  plaintiff  can  have  but  one  satisfaction  in  da- 
mages, though  the  assault  be  committed  by  several,  whether  the 
action  be  brought  jointly  or  severally.  In  an  action  of  assault, 
battery  and  wounding,  against  two,  the  one  pleads  to  all,  ex- 
cept the  wounding,  that  it  was  in  his  owji  defence,  and  to  the 
wounding,  not  guilty;  the  other  justifies  all  in  his  own  defence. 
The  jury  found  the  first  guilty  of  the  wounding,  and  assessed 
the  damages  20/.,  and  found  the  issue  also  against  the  other 
defendant,  and  damages  100/.  On  error,  because  there  ought 
to  be  but  one  judgment  for  damages,  the  court  reversed  the 
judgment,  observing  that  though  the  defendants  had  severed 
in  their  pleas,  yet  when  they  were  found  both  guilty  of  one 
and  the  same  battery,  one  joint  damage,  ought  to  have  been 
given  by  the  jury  against  both.**  If  two  defendants  in  trespass 
suffer  judgment  by  default,  and  the  plaintiff  execute  writs  of  in- 
quiry against  them  separately,  and  take  several  damages  against 
them,  it  is  irregular;  but  the  court  will  permit  the  plaintiff  to 
set  aside  his  own  proceedings,  before  final  judgment,  on  pay- 
ment of  costs.* 
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officers.  .        .        .        1434 
3.  Tlie  pleadings.         .         1437 


Whatcon- 

l.—When  this  action  lies  in  general^  Ant  illegal  restraint  ^^^^ 
on  the  liberty  of  the  person  is  denominated  a  false  imprison-  prison-  * 
ment,  for  which  an  action  of  trespass  vi  et  armis  will  lie.  ment. 

*  Brown  o.  Allen,  4  Esp.  158.  Where  there  are  several  damages  found  in  trespass, 
the  plaintiflr  may  either  take  judgment  de  meiioribus  damnuy  or  enter  a  remiiitiur,  Sa- 
hin  V.  Long,  1  Wils.  30. 

^  Crane  v.  Hummerstone,  Cro.  Jac.  118.  Hill  o.  Goodchild,  5  Burr.  2790.  fiut, 
hefore  jadffment,  the  defect  of  the  verdict  may  be  cured,  by  the  entry  of  a  nolle  prosequi 
against  all  the  defendants,  except  one,  and  taking  judgment  against  that  one  only. 
Rodney  v.  Strode,  Carth.  19. 

•  Mitchell  V.  Milbank,  6  T.  R.  199. 

(1)  (If  a  plaintiff  in  trespaas  or  trover  against  two  or  more  defendants,  hai  been  permitted 
withont  objection,  to  give  evidence  ahowing  that  they  hod  aeverally  committed  two  or  more 
tretpaaaea  or  convcraiona,  the  jury  may,  and  unleaa  the  plaintiff  by  hia  election  diapcnae  with 
it,  ou^htto  give  a  verdict  findmg  them  ffuiltv  aeverally,  and  aaaesaing  the  damagev-^severally 
according  to  the  evidence;  after  wiiich  the  plaintiff,  although  he  may  not  perhaps  have  jud/;. 
ment  againat  them  aeverally,  according  to  the  finding  of  the  jury,  yet  has  a  right  to  make  his 
election,  and  to  aay  for  which  of  the  aums  aasessed  as  damages,  he  will  take  judgment  against 
whomsoever  of  the  defendants  it  may  be  found,  if  he  will  at  the  same  time  enter  a  nMe  pro- 
stqui  against  all  the  other  defendants.  Weakly  v.  Royer,  3  Watts,  460.  Whether  afler  the 
jury  in  an  action  of  trespass  against  two  or  more  defendants,  have  asf*cssed  several  damages, 
the  court  can  render  judgment  aecording  to  the  finding  dMiatur,  Ibid.  6eeJhl$ey  v.  Yl^oo<^ 
n#,  9  Pick.  555. 
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sance^  *and  the  plaintiff  reply  excess,  he  cannot  go  into  evidence 
to  negative  the  nuisance.*  So,  where  the  defendant  justified 
cutting  ropes  for  the  purpose  of  disengaging  two  vessels,  and 
issue  was  taken  on  a  new  assignment  of  excess;  it  was  held, 
that  the  plaintiff  was  bound  to  prove,a  clear  excess  and  unne- 
cessary injury.^  Plea,  a  right  of  way,  to  trespass  for  pulling 
down  a  gate;  replication,  a  subsequent  conversion  of  the  gate 
by  the  defendant;  it  appeared  at  the  trial  that  the  defendant 
laid  the  gate  on  his  own  land,  where  tiie  plaintiff  might  take 
it;  held,  not  to  amount  to  a  conversion.*^ 

Where  a  man  abuses  an  authority  or  license  which  the  leno 
gives  him,  by  which  he  becomes  a  trespasser  ab  initioy  if  the 
defendant  pleads  such  license  or  authority,  the  plaintiff  should 
reply  its  abuse;*'  for  if  he  new  assign  that  the  trespass  is  a  dif- 
ferent trespass,  he  cannot  recover,  as  he  can  only  prove  one 
continued  act  of  trespass,  which  is  admitted  by  the  assignment; 
for  though  the  defendant  becomes  a  trespasser,  ab  initioy  it  is 
not  a  new  trespass.® 


SECTION  VIII. 

DAMAGES. 

In  actions  for  assaults,  the  circumstances  of  time  and  place, 
when  and  where  the  insult  is  given,  require  different  damages; 
as  it  is  a  greater  insult  to  be  beaten  upon  the  Royal  Exchange 
than  in  a  private  room.'    It  is  always  the  practice  to  give  in 
evidence  the  circumstances  which  accompany  and  give  a  cha- 
racter to  the  trespass,  and  the  jury  look  into  these  circum- 
stances and  give  damages  accordingly.^    But  nothing  can  be 
given  in  evidence  under  the  general  averment,  (that  the  defend- 
*1431    ant  did  othier  wrongs,  to  the  plaintiff,)  except  acts  which  Qould 
not  be  put  on  the  record ;  therefore,  in  an  action  for  trespass  and 
false  imprisonment.  Lord  Kenyon  refused  to  admit  evidence 
that  the  plaintiff  had  been  stinted  in  food  during  the  con- 
finement. *» 
The  da-         In  a  joint  action  against  several  defendants,  the  damages 
magee       cannot  be  severed  so  as  to  give  more  damages  against  one 
serei^      than  against  another,  but  a  verdict  may  be  given  against  both 
to  the  amount  which  the  jury  think  the  most  culpable  ought 


» Id.    Pickering  v.  Radd,  1  Stark.  56.    (3  Eng.  C.  L.  993.) 

^  Heckles  v.  Mitchell,  4  Esp.  86.  «  Houghton  v.  Batler,  4  T.  R.  364. 

<  1  Saund.  300,  d. 

•  Aitkenhead  v.  Blades,  5  Taunt.  198.    (I  Eng.  G:  L.  75.) 
'  Per  Bathurst,  J.,  in  Tullidge  v.  Wade,  3  Wils.  19. 

<  Per  Curiam^  in  Bracegirdle  v,  Orford,  2  M.  &  S«  79. 
^  Lowden  v.  Goodrick,  Peake,  469. 
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to  pay/(l)  The  plaintiff  can  have  but  one  satisfaction  in  da- 
mages, though  the  assault  be  committed  by  several,  whether  the 
action  be  brought  jointly  or  severally.  In  an  action  of  assault, 
battery  and  wounding,  against  two,  the  one  pleads  to  aU,  ex- 
cept the  wounding,  timt  it  was  in  his  own  defence,  and  to  the 
wounding,  not  guilty;  the  other  justifies  all  in  his  own  defence. 
The  jury  found  the  first  guilty  of  the  wounding,  and  assessed 
the  damages  20/.,  and  found  the  issue  also  against  the  other 
defendant,  and  damages  100/.  On  error,  because  there  ought 
to  be  but  one  judgment  for  damages,  the  court  reversed  the 
judgment,  observing  that  though  the  defendants  had  severed 
in  their  pleas,  yet  when  they  were  found  both  guilty  of  one 
and  the  same  battery y  one  joint  damage,  ought  to  have  been 
given  by  the  jury  against  both.**  If  two  defendants  in  trespass 
suffer  judgment  by  default,  and  the  plaintiff  execute  writs  of  in- 
quiry against  them  separately,  and  take  several  damages  against 
them,  it  is  irregular;  but  the  court  will  permit  the  plaintiff  to 
set  aside  his  own  proceedings,  before  final  judgment,  on  pay- 
ment of  costs.* 
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1.  When  this  action  lies  in 

^neral. 

2.  When  it  Ues  ftgainst  public 


PAOI 

officers.  •        •        .        1434 
3.  7l)e  pleadings.         .         1437 


Whatcon- 

1.— When  this  action  lies  in  general.']  Any  illegal  restraint  J![jg^^^f 
on  the  liberty  of  the  person  is  denominated  a  false  imprison-  prison-  * 
inent)  for  which  an  action  of  trespass  vi  et  armis  will  lie.  ment. 


*  Brown  v.  Allen,  4  Esn.  158.  Where  there  are  several  damajres  found  in  trespass, 
the  plaintiff  may  either  take  judgment  de  Tneiioribus  damnis^  or  enter  a  remitiitur,  Sa- 
bin  V,  Long,  1  Wils.  30. 

^  Crane  v.  Hummerstone,  Cro.  Jac.  118.  Hill  v.  Goodchild,  5  Burr.  S790.  fiut, 
before  judgrment,  the  defect  of  the  verdict  may  be  cured,  by  the  entry  of  a  nolle proteaui 
against  all  the  defendants,  except  one,  and  taking  judgment  against  that  one  only. 
Rodney  v.  Strode,  Garth.  19. 

*  Mitchell  9.  Milbankt  6  T.  R.  199. 

(1)  (If  a  plaintiff  in  trespara  or  trorer  againiRt  two  or  more  defendants,  hai  been  permitted 
withoat  objection,  to  give  evidence  ahowing  that  they  had  aeveraJly  committed  two  or  more 
trespasses  or  conyersions,  tbe  jury  may,  and  unless  the  plaintiff  by  his  election  dispense  witli 
it,  ouirhtto  give  a  Terdict  findmg  them  euiltv  severally,  and  assessing  the  domages-^severaUy 
according  to  the  evidence;  after  which  the  plaintiflf,  although  he  may  not  perhaps  have  jud^- 
ment  against  them  severally,  according  to  the  finding  of  the  jury,  yet  has  a  right  to  make  his 
election,  and  to  say  for  which  of  the  sums  assessed  as  damages,  he  will  take  Judgment  against 
whomsoever  of  the  defendants  it  may  be  found,  if  he  will  at  the  same  time  enter  a  nolle  pro. 
Btqui  against  all  the  other  defendants.  WtQlcly  v.  Royer^  3  Watts,  460.  Whether  after  the 
jury  in  an  action  of  trespass  against  two  or  more  defendants,  have  asf«cssed  several  damages, 
the  court  can  render  judgment  according  to  the  finding  dMiatur,  Ibid.  See  HaUey  v.  Wood- 
rv/,  9  Pick.  555. 
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that  the  locus  in  quo  was  not  the  dose  of  the  plamliff;  it  was 
heldy  that  the  possession  and  not  the  ownership  of  the  close  was 
«     the  issue  thereby  raised,  and  that  on  evidence  of  possession  the 
plaintiff  was  entitled  to  a  Terdict* 

Declaration  for  seizing  pigs;  plea,  that  defendant  was  pos- 
sessed of  a  close  named  H,^  in  which  the  pigs  were  eating,  &c., 
and  were  taken  damage  feasant;  replication,  that  defendant 
was  not  possessed  of  the  said  close  in  the  said  plea  mentioned, 
in  which  the  pigs  were  alleged  to  be  eating,  &c,  and  issue 
thereon;  there  were  several  adjacent  closes  called  H,;  held,  that 
the  defendant  was  bound  to  show  that  he  was  possessed  of  a 
dose  in  which  the  pigs  were  eating,  &c.,  and  that  it  was  not 
enough  for  him  to  show  his  possession  of  a  close  named  Hy 

As  the  property  in  wastes  adjoining  ahigh  road,  trees,hedges, 
ditches,  and  party  walls,  may  be  tried  under  this  plea,  it  may 
be  convenient  to  state  in  this  place  what  is  considered  presump- 
tive evidence  of  a  title  therein. 
*1450       *  Where  a  strip  of  waste  land  lies  between  a  highway  and 
Owne^     an  adjoining  inclosure,  the  presumption  is,  that  both  the  strip 
mrtMad.  ^^^°^  ^^  ^^  highway  ak  medium /Hum  vim  are  the  prop- 
inining  ^ '  ^Tty  of  thc  owHcr  of  the  adjoining  inclosure,*  whether  he  be  a 
high  road,  freeholder,  a  leaseholder,  or  a  copyholder;^  but  where  strips  of 
land  so  situated  are  coimected  with  open  commons,  the  pre- 
sumption is  liable  to  be  much  weakened  by  evidence  of  owner- 
ship applicable  to  such  commons.*    Where  a  reasonable  pro- 
bability exists  that  a  particular  district  of  land  formerly  be- 
longed to  the  same  owner,  acts  of  ownership  done  on  different 
parts  of  such  district  are  admissible  as  evidence  of  the  same 
right  throughout  the  whole.'    Where  a  road  through  common 
land  is  set  out  by  commissioners  under  an  inclosure  act,  it 
seems  that  the  usual  presumption  of  law,  that  it  belongs  to  the 
owner  of  the  adjoining  land,  does  not  apply.^ 
ETidenoe       Cutting  down  trees  by  the  side  of  a  highway,  and  the  clean- 
of  ownei^  ing  and  repairing  the  way,  are  evidence  of  the  ownership  of 

Pmertv  ^^^  ^^^^  ^  *^*  P^^^^  ^  ^^  ^Fp^  ^^^  extreme  limits  of  his  land, 
ia  u^  >^nd  the  tree  growing  extends  its  roots  into  the  lands  of  ^.,  «tf . 
and  B,  are  tenants  in  common  of  the  tree;  but  if  all  the  roots 
grow  in  w^.'s  land,  though  the  bough  shadow  the  lands  of  B., 
yet  the  property  of  the  whole^is  in  •/?.*  But  in  a  modem  case 
It  was  decided,  that  a  tree  belongs  to  the  owner  of  the  land 

•  Heath  v.  Wilward,  3  Bing.  N.  C.  98.    (39  Eng.  C.  L.  269.)     1  Hodges,  198. 

^  Bond  9.  Downton,  3  Adol.  &  Ellis,  86.    (39  Eng.  C.  L.  18.) 

«  Steel  9.  Prichett,  3  Staric.  46S.    (S  Eng.  C.  L.  433.)    SteTBna  v.  Whistier,  II 
East,  51. 

•  *  Doe  V,  Pearsey,  7  B.  &;  C.  304.    (14  Eng.  C.  L.  60.)    Doe  o.  Kemp,  7  Bing. 
333.    (30  Eng.  C.  L.  150.) 

^  Gtoee  V.  West,  7  Taont.  39.    (3  Eng.  C.  L.  19^    3  Stark.  Ev.  831 . 

'  Stanley  v.  White,  14  East,  333.  c  R.  «.  Edmonton,  1  M.  &  Rob.  34^ 

k  Vin.  Ab.  £t.  T.  b.  103.    3  Leon.  148. 
'^.  N.  P.  85.    Waterman  v.  Soper,  1  Lord  Rajm.  737. 
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where  it  is  planted,  although  the  roots  extend  into  other  land.* 
The  general  property  in  trees,  or  that  whi^h  is  likely  to  become 
timber,  is  in  the  landlord;  and  the  general  property  of  boshes 
or  trees,  not  timber,  is  in  the  tenant;  and  the  landlord  cannot 
maintain  trespass  against  a 'stranger  for  cutting  bushes  and 
^thom^  growing  in  a  hedge,  although  cut  improperly,  if  it  were  *1451 
afterwards  assented  to  by  the  tenant^ 

If  two  adjacent  fields  be  separated  by  a  hedge  and  ditch,  the  Property 
hedge  primd/ade  belongs  to  the  owner  of  the  field  in  which  *"*  J*®?.*^ 
the  ditch  is  not;  and  if  tl^re  are  two  ditches,'one  on  each  side  ^  "**"*** 
of  the  hedge,  then  the  ownership  of  the  hedge  must  be  ascer* 
tained  by  proving  acts  of  ownership.*    ^  The  rule  about  ditch- 
ing is  this;  a  person  making  a  ditch  csmnot  cut  into  his  neigh- 
bor's soil,  but  usually  he  cuts  it  to  the  very  extremity  of  his 
own  land,  and  throws  the  soil,  which  he  digs  out,  upon  his 
own  land.    Therefore,  if  he  afterwards  cuts  beyond  the  edge 
of  the  ditch,  he  cuts  into  his  neighbor's  land,  and  is  a  trespass* 
er;  no  rule  about  four  feet  or  eight  feet  has  any  thing  to  do  with 
it."^    «  Where  lands  abutting  on  a  ditch  and  a  lane  on  each 
^de  belong  to  different  owners,  the  presumptionjs,  that  a  hedge 
and  ditch,  on  one  side,  both  belong  to  the  occupier  of  the  land 
on  that  side."* 

The  common  uses  of  a  wall  separating  adjoining  lands,  be-  Property 
longing  to  different  owners,  is  primd  facie  evidence  that  the  ^^^^^ 
wall,  and  the  land  upon  which  it  stands,  belong  to  the  owners  ^^^ 
of  the  adjoining  lands,  in  equal  moieties,  as  tenants  in  common.' 
But  where  two  tenants  in  severalty  buiU  a  party  wall,  at  the 
joint  expense  of  both,  under  the  building  act,  and  the  land  upon 
which  it  was  built  was  contributed  in  equal  moieties;  it  was 
held,  that  the  owners  of  the  land  were  not  tenants  in  common 
of  the  wall,  or  of  the  land  on  which  it  stood.^ 

S.— Sight  of  way. ^  By  the  rules  of  H.  T.  4  W.  IV,  it  is  pro-  Pleading 
vided,  that  ^  where,  in  an  action  of  trespass  quare  clausutn  ^f^^  of 
f regit,  the  defendant  pleads  a  right  of  way  with  carriages  and  ^"^^^ 
cattle,  and  on  foot,  in  the  same  plea,  and  issue  is  taken  thereon, 
*the  plea  shall  be  taken  distributively;  and  if  a  right  of  way    *145d 
with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  ver- 
dict shall  pass  for  the  defendant  in  respect  of  such  of  die  tres- 


'  Holder  e.  Coates,  M.  &  M.  113.    (33  Enff.  C.  L.  364.)    And  see  1 
Pollie,  3  Roll.  Rep.  141;  where  it  is  said  that  if  a  tree  grows  in  .^.'s  close, 


MasteiB  «• 

and  roots 
in  J9.^8,  yet  the  body  of  the  tree  being  in  the  soil  of  J.,  the  residae  of  it  belongs  to 
him. 
■>  Berriman  «.  Peacock,  9  Bing.  384.    (88  Enir.  C.  L.  313.)    9  M.  4c  Soott,  694% 

•  Guy  e.  West,  S.  N.  P.  1316. 

'  Per  Lawreooe,  J.,  in  Nowles  «•  Miller,  8  Taunt.  138.  i 

*  Per  Bayley,  J.,  Noye  v.  Reed,  1  M.  &  R.  65.  (17  Ehig.  C.  L.  936.^  One  tenant 
in  common  of  a  hedge,  ma^  maintain  trespass  against  his  co-tenant  if  the  latter  grub 
it,  bat  not  for  merely  dipping  it.    Voyee  «.  Voyoe,  Gow.  301. 

'  Cabitt  e.  Porter,  8  B.  U  C.  957.    (15  Eng.  0.  L.  911.)    Wiltshire  v.  Lidfordt 
id.  959,  fi.     05  Eng.  C.  L.  919.) 
t  Matto  V4  HawkiBS,  6  Ttaat.  90.    (1  Eng.  C.  L.  4.) 
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padses  proved  as  riiall  be  justified  by  the  right  of  way  so  founds 
and  for  the  p]amti&  in  respect  of  si^h  of  the  trespasses  as  shall 
not  be  so  justified.'' 

And  in  ail  cases  in  which  such  right  of  way,  or  other  similar 
right,  is  so  pleaded,  that  the  allegations  as  to  the  extent  of  the 
right  are  capable  of  being  construed  distributively,  they  shall 
be  taken  distributively.    Id, 

Where  in  an  action  of  trespass,  the  plea  alleged  the  user  of 
a  way  for  forty  years,  as  of  right,  without  interruption,  and  the 
replication  traversed  the  user  as  of  right;  held,  that  under  this 
issue  the  plaintiff  might  show,  that  the  defendant  had  used  the 
way  by  permission,  and  that  he  (the  plaintiff)  had  received 
payments  as  an  acknowledgment.*  The  law  respecting  right 
*  of  way,  has  been  already  considered  under  the  title  ^  Case.''^ 

Plea  of  U-  4. — IdctMe.']  Even  before  the  new  rules,  a  license  must 
^^io^»  have  been  speoally  pleaded  in  an  action  of  trespass.  If  issue 
be  taken  upon  a  plea  of  licens^it  will  be  incumbent  on  the 
defendant  to  prove  a  license  sufficient  to  authorise  him  to  com- 
mit the  act  complained  of;  whether  the  license  proved  be  suffi- 
cient, is  a  question  of  law.  If  a  party  have  a  license  to  do  an 
act,  it  will  justify  every  thing  that  is  necessary  for  the  perform- 
ance of  that  act;  therefore,  if  Ji.  license  B.  to  enter  his  house 
to  sell  ffoods,  B.  may  take  assistants  if  necessary  for  the  pur- 
pose 01  selling  the  goods;  and  the  license  will  justify  them  in 
entering  for  that  purpose.*  The  keeping  open  the  doors  of  a 
house  in  which  there  is  a  public  billiard  table,  is  a  license  ia 
fiict  to  all  persons  to  enter  for  the  purpose  of  playing.*^  Where 
the  declaration  complained  of  trespasses  on  divers  days  and 
times ^  and  the  defendant  pleaded  a  license  generally;  replica- 
*145d  ticfn,  de  iryuridy  &c.;  a  ^license  having  been  proved  which  co- 
vered some  but  not  all  the  trespassers;  it  was  held,  that  the 
plaintiff  was  entitled  to  a  verdict,  as  the  defendant  did  not 
prove  a  license  co-extensive  with  the  trespasses  complained  of, 
for  the  effect  of  the  repUcation  was  to  deny  such  a  license.^ 
£xoM8.  If  the  plaintiff  did  in  fact  license  the  defendant,  and*  the 
Rowsp  latter  exceeded  the  license,  or  if  the  plaintiff  had  revoked  the 
license  before  the  trespass  was  committed,  he  must  new  assign 
the  excess  and  revocation.^  Yet  it  has  been  decided  that  a  re- 
vocation may  be  given  in  evidence  under  a  plea  denying  the 
license,  for  it  shows  that  there  was  no  license  at  the  time  of 
the  trespass,  s 


uon. 


'  Beaseley  «.  Clarke,  S  Bing.  N.  C.  705.    (39  Eng.  C.  L.  462.)    3  Hodges,  100. 
See  Liddell  «.  Brown.    Monmouth  Canal  Company  v.  Harford,  anUj  576. 

^  Anie^  571.  <  Dennet  v.  Grorer,  Willea,  195. 

f  Ditcham  v.  Bond,  3  Camp.  535.    And  if  the  license  be  so  abased,  the  plaintiff 
mnst  new  assisn.    Id, 

•  Barnes  «.  Hant,  11  East,  451.   1  Sannd.  300,  d.   Symmons  e.  Hearson,  11  Price, 
369.    The  eau9e  in  such  a  ease,  is  the  matter  of  excuse  alleged,  and  the  replication, 

'•^ect,  denies  an  excuse  eo-exten8i?e  with  the  trespasses.    S  Stark.  £▼.  838. 
aund.  300,  d.    Ditcham  v.  Bond,  3  Camp.  534. 
ridge  e.  Seddall,  3  PhilU  St.  194,  7^  ed.    Haywaid  «.  Giant,  1  C.  &  P.  44a. 
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In  trespass  for  entering  a  man's  house  and  debauching  his 
daughter,  a  license  to  enter  is  a  good  bar,  for  the  entry  is  the 
gist  of  the  action,  and  debauchiDg  the  daughter  is  matter  of 
aggravation  only/  But  entry  by  license  of  the  plaintiff 's  wife 
or  servant  is  not  sufficient,  unless  it  be  in  law  the  license  of 
the  plaintiff.^  Where  Jl.  gave  leave  to  B.  to  show  his  house 
for  the  purpose  of  letting  it,  and  the  person  with  whom  the 
key  was  left  having  absconded,  B,  in  order  to  show  the  pre- 
mises forcibly  open^  the  window;  held,  that  the  license  was 
no  answer  to  an  action  of  trespass  against  B,  for  breaking  and 
entering,  for  it  did  not  extend  to  an  entry  of  that  kind.® 

A  party  may  justify  an  entry  into  the  premises  of  another,  License  in 
under  a  license  in  law.    Thus,  a  remainoer-man  or  a  rever-  1^^* 
aioner  may  enter  to  see  whether  any  waste  has  been  committed 
on  the  estate,  or  the  landlord  may  enter  in  the  absence  of  a 
tenant  who  had  omitted  to  deliver  up  possession  when  his 
term  expired.*^    A  commoner  may  enter  to  view  his  cattle.  So, 
an  *entry  into  an  inn  or  tavern,  at  all  seasonable  times,  is    *1454 
justifiable. 

Where  an  entry  or  license  is  given  to  any  person  by  law^ 
and  he  abuses  it  by  tni^easancej  he  wilt  be  considered  a  tres- 

Easser  ad  initio,''  But  if  the  defendant  pleads  a  license  in 
Lw,  and  the  plaintiff  intends  to  rely  on  an  abuse  of  such 
license,  he  must  plead  it  in  his  replication,  for  he  cannot  give 
it  in  evidence  on  an  issue  taken  on  the  license.'  Where 
the  defendant  justifies  a  trespass  for  preventing  a  tortious  act 
of  the  plaintiff,  if  the  plaintiff  relies  on  a  license  which  rendered 
his  act  lawful,  he  must  reply  it,  for  he  cannot  give  it  in  evi- 
dence under  de  injurid  sua  propria.^ 

5. — Other  justiJieaHana,']  The  defendant  may  justify  break- 
ing and  entering  the  plaintiff's  close  under  a  legal  process,  if 
he  had  it  in  fact  at  the  time;  although  he  declared  then  that 
he  entered  for  another  cause.**  A  justification  under  the  pro- 
cess of  a  civil  court,  must  show  that  such  process  has  been  re- 
turned.' Where  in  trespass  for  breaking  a  dwelling-house, 
assaulting  the  plaintiff,  &c.,  the  defendant  pleaded  not  guilty, 
two  justifications  under  a  ca.  «a.,  except  as  to  the  breaking,  &c., 
alleging  that  the  outer  door  was  open;  replication,  de  ityuria; 
held,  that  as  the  outer  door  being  open  was  a  condition  prece- 

*  Bennet  v.  Alcot,  9  T.  R.  166.  ^  Cto.  EHz.  876.  945. 
«  Ancaeter  «.  MiUiogr,  9  D.  &  R.  714.    (16  Eng.  C.  L.  118.) 

0  Turner  o.  Mejmott,  1  Bing.  158.    (8  Eng.  C.  L.  S80.) 

*  Six  Carpenters'  csBe,  8  Co.  14C. 

'  Aitkenheed  v.  Blades,  6  TaanU  198.  (1  Eng.  C.  L.  75.)  Taylor  9.  Cole,  S  T. 
R.  296. 

*  Taylor  «.  Smith,  7  Tannt.  156.  (3  Eng.  C*  L.  66.)  A  private  penon  ma]r  justify 
breakingf  and  entering  the  plaintiffs  house,  and  imprisoning  him  to  prevent  mm  from 
oomraitting  a  felony.    Handcock  «•  Bakery  2  B.  6c  P.  960. 

k  Crowtber  v,  Ramsbottom*  7  T.  R.  654t 

1  Middleton  v.  Price,  1  WUs.  17. 
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dent  to  the  defendant's  right  to  enter  and  anest,  it  was  a  ma- 
tehai  averment,  and  that  the  plea  was  sufficiently  traversed 
by  the  replication;  held,  secondly,  that  it  being  proved  that  tfie 
defendant  had  broken  the  outer  door,  whereby  he  was  a  tres- 
passer a6  initioy  the  jury  were  properly  directM  to  give  da- 
mages for  the  whole  of  the  injury  complained  of.* 

UJi.  wrongfully  place  his  goods  on  the- premises  of  A,  the 
hitter  may  justify  an  entry  on  the  premises  of  Ji.  next  adjoin- 
ing, and  putting  the  goods  there  for  his  use> 

The  plaintiff  declared  in  trespass  for  breaking  the  close,  and 
set  out  the  close  by  abuttals;  the  defendant  justified,  alleging 
that  the  said  close  in  which,  &a,  was  part  of  an  allotment  of 
six  acres,  made  by  commissioners  duly  authorised  for  certain 
purposes,  in  execution  of  which  he  entered;  the  plaintiff  re- 
plied, that  the  close  in  which,  &&,  was  not  piurt  of  the  six  acres, 
&o.,  and  thereupon  issue  was  joined;  it  appeared  that  the  close 
set  out  by  abuttals  was  not  all  within  the  allotment,  but  that 
the  part  in  which  the  actual  tre^ass  oocuned  was  within  it; 
held,  that  the  justification  was  sufficiently  made  out,  for  ^'the 
dose  in  which,''  fcc,  does  not  mean  the  whole  close  referred 
to  in  the  declamtion,  but  the  place  in  which  the  trespass  is 
proved  to  have  happened,  and  the  defendant  may  so  apply  it« 
The  trespass  was  pVoved  in  one  part  of  the  close  only,  and  the 
defendant  establi^ied  his  right  in  that  part* 


SECTION  xm. 
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1.  When  this  action  lies. 
3.  Proof  of  marriage. 
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3.  Proof  of  adolteiy. 

4.  Damages.    . 


PAes 
1461 
1461 


1 — When  an  action  of  crim,  con,  lies.']  An  action  of  tres- 
pass lies  at  the  suit  of  a  husband  for  criminal  conversation 
with  his  wife.**  But  it  seems  that  the  husband  cannot  main- 
tain such  an  action  if  he  has  been  in  any  degree  a  party  to  his 
own  dishonor,  by  permitting  his  wife  to  carry  on  an  adulterous 
intercourse  with  other  men,  or  by  assenting  to  the  particular 


*  Keihey  «•  Denhy,  1  Mees.  &  Wels.  336. 

^  Ray  «.  Sheward,  3  Mees«  U  Wels.  494.  1  Mor.  ft  Hnr.  68.  Yin.  Ab.  tit  Tres- 
pass, Pi.  17.    See  HoQfhton  o.  Bntler,  4  T.  R.  864. 

«  Bassett  o.  Mitchell,  3  B.  &  Ad.  99.  '(93  Eng.  C.  L.  84.)  Richards  o.  Peake,  3 
B.  ft  G.  918.    (9  Eng.  C.  L.  373.) 

*  Woodward  v.  Walton,  3  N.  R.  476.  Maofadaen  «.  OliTont,  6  East,  387.  Case 
Ja  %  cononrrent  remedy,  but  trespass  is  the  nsaal  form.   Id.    Cooke  v.  Sayer,  3  Wils* 

X  N.  P.  138. 
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act  of  adultery  with  the  defeodent,  or  by  having  totally  and 
*permanently  given  op  all  advantages  to  be  derived  from  her  *1456 
society/  It  was  held  in  one  case  that  the  action  could  not  be 
maintained  where  the  husband  and  wife  lived  apart  by  a  deed 
of  separation.^'  But  the  propriety  of  that  decision  was  after- 
wards doubted  by  Lord  EUenborough^  who  laid  it  down,  that 
the  right  of  the  husband  to  maintain  such  an  action  was  not 
affect^  by  a  separation  under  a  deed,  unless  it  appeared  that 
he  renounced  all  future  intercourse  and  society  with  his  wife«* 
Ify  however,  the  woman  be  ever  so  profligate,  unless  it  be  with 
the  husband's  privity,  it  will  not  operate  as  a  bar  to  the  action; 
but  it  will  go  in  mitigation  of  damages.*^ 

It  was  laid  down  by  Lord  Kenyon,  that  if  a  husband  vio- 
lated the  marriage  bed,  and  transgressed  the  rules  of  conduct 
which  decency  requires,  by  openly  carrying  on  a  criminal  in- 
tercourse with  other  wcHnen,  he  could  not  maintain  this  action.^ 
But  this  doctrine  was  afterwards  disapproved  of  by  Lord  Al- 
vanley,  who  thought  that  the  infidelity  or  misconduct  of  the 
husband  could  not  be  set  up  as  a  legal  defence  to  the  adultery  i 

of  the  wife,  that  it  operated  in  mitigation  of  damages  only.' 
It  is  no  bar  to  this  action  that  the  plaintiff  has  obtained  a  ver- 
dict in  an  action  of  the  same  kind  against  another  party,  al- 
though the  cause  of  action  in  both  suits  accrued  at  the  same 

2. — Proof  qf  marriage.']  In  order  to  sustain  this  action,  the  The  plain- 
plaintiff  must  prove  a  marriage  in  fact;  proof  of  reputation  and  tifT must 
cohabitation  is  not  sufficient;^  and  even  the  defendant's  ad-  ^j^rrLw 
mission  of  the  &ct  has  been  held  to  be  insufficient    As  where  |q  f^t. 
the  defendant  was  surprised  at  a  lodging  with  the  plaintiff's 
wife,  and  on  being  asked  where  Major  Morris's  (the  plaintiff) 
wife  was,  be  answered, "  in  the  next  room;"  this  was  held  to 
be  insufficient,  for  it  was  nothing  more  than  a  confession  of    *1457 
the  reputation  that  she  went  by  the  name  of  the  plaintiff's 
wife,  and  not  a  confession  of  the  fact  of  marriage.'    There  can 
be  no  doubt,  however,  that  a  distinct  and  solemn  recognition 
of  the  marriage  made  by  the  defendant  is  evidence  as  against 
him  of  that  factJ 

The  fact  of  marriage  is  usually  proved  by  producing  an  How  mai^ 
examined  copy  of  the.  register,  and  some  evidence  of  the  nsge  ^J 


*  Winter  «.  Henn,  4  C.  ft  P.  494.    (19  Eng.  C.  L.  491.)    B.  N.  P.  37.    Hodges 
V,  Windham,  Peake  39.    Daberley  v.  Gunning,  4  T.  R.  656. 

^  Weedon  «.  TimbreU,  6  T.  R.  367.    Bartelot  v.  Hawker,  Peake,  7. 

<  Chambets  ««  Canlfield,  6  East,  944.    And  see  Edwatds  «.  Crock,  4  Esp.  39. 

*  B.  N.  P.  37. 

*  Stuart  «.  tlie  Maiqnis  of  Blandford,  cited  4  Esp.  17.    Wyndham  v.  Lotd  Wy- 
oooibe,  LL  16. 

'Bromley  v.  WtUaco,  4  Eap.  937.  «  Oregaon  v.  MTaggart,  1  Camp.  416. 

»  Morris  v.  Miller,  4  Barr.  9067.  *  jU.    B.  N.  P.  98. 

S  See  Rigg  «.  GmgenTeni,  9  WUs.  389.    9  Slailu  Er.  961.    9  PhUL  Br.  909. 
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be  prored.  identity  of  the  parties.  It  may  also  be  proved  by  any  person 
who  was  present  at  the  celebration  of  the  marriage  or  by  the 
production  of  the  register,  and  it  is  not  necessary  to  call  the 
subscribing  witness  to  the  entry  in  the  register;  any  evidence 
which  will  satisfy  the  jury  as  to  the  identity  of  the  parties  will 
be  sufficient*  If  the  plaintiff  be  a  Quaker,  or  a  Jew,  the 
marriage  must  be  proved  to  have  taken  place  according  to  the 
ceremonies  of  their  respective  sects,  as  they  are  not  included 
in  the  marriage  acts>  And  as  marriages  beyond  the  seas  are 
excepted  out  of  the  prohibition  in  the  marriage  acts,  it  must 
appear  that  such  marriage  was  performed  according  to  the  law 
of  the  country  where  the  marriage  took  place,  and  evidence  of 
that  law  must  be  given  by  a  person  of  competent  knowledge 
on  the  subject.*  A  marriage  between  English  subjects  in  the 
chapel  of  an  English  ambassador  abroad  is  valid.^  But  a 
marriage  abroad,  not  celebrated  in  an  ambassador's  chapel,  nor 
according  to  the  laws  of  that  country,  is  invalid.*  A  mar- 
riage of  English  minors  in  Scotland,  according  to  the  law  of 
that  country  is  valid,  although  contracted  in  contravention  to 
the  laws  of  England,  between  parties  going  to  Scotland  for 
that  purpose.'  So  is  a  marriage,  even  without  a  license,  by  a 
dissenting  minister  in  Ireland,  in  a  private  room.' 
*14S8  Having  considered  what  is primd/acie  evidence  of  marriage 
How  mar-  heretofore  celebrated,  it  may  be  observed,  that  the  defendant 
mge  mast  jj^^y  ^^ebut  the  presumption  of  a  legal  marriage,  arising  from 
^^l®"*"  such  evidence,  by  showing  that  the  marriage  was  not  legally 
performed,  and  therefore  void.  The  first  statute  of  provision 
on  this  subject  was  the  26  Geo.  II,  c  23,  which  enacted,  that 
**  all  marriages  solemnised  in  any  other  place  than  a  church  or 
chapel,  unless  by  special  license,  or  without  publication  of 
banns,  shall  be  void.''  This  statute  was  qualified  by  the  3  Geo. 
IV,  c.  75,  and  ultimately  repealed  by  the  4  Geo.  IV,  c.  76, 
sect  2  of  which  enacts,  that  all  banns  shall  be  published  in 
some  public  chapel  in  which  they  may  be  lawfully  published, 
belonging  to  the  parish  wherein  the  persons  to  be  married  shall 
dwell,  upon  three  Sundays  preceding  the  solemnisation  of  mar- 
riage; sect.  6  provides,  that  no  minister  shall  be  obliged  to 
publish  banns,  unless  the  persons  to  be  married  shall,  seven 
days  previously,  deliver  to  him  a  notice  of  their  true  christian 
names  and  sirnames,  and  of  the  houses  of  their  respective 
abodes,  &c.;  and  by  sect.  22,  ^^  if  any  persons  shall  knowingly 

«  9  Stark.  Et.  605.    Birt «.  Barlow,  Doo^.  170.    B.  N.  P.  27. 

b  9  Stark.  Kv.  508.    And  see  Horn  o.  Noel,  1  Gamp.  61.    B.  N.  P.  26.    Deane 
«.  Thomaa,  M.  &  M.  361.    (22  Eng.  C.  L.  333.) 

<  R.  V.  Brampton,  10  East,  289.    Lautour  tr.  Teeadale,  8  Taunt  830.    (4  Eng.  C. 
L.  47,)  2  Stark.  509. 

«  4  G.  IV.  c.  91,  s.  2. 

*  Lacon  «.  Higgina,  3  Stark.  183.    (14  Eng.  C.  L.  176.') 

'Dalrymple  v.  Dalrymple,  2  Hagg.  54.    B.  N.  P.  113.    Phillips  v.  Hunter,  2  H. 
^^  412. 

litfa  «•  Maxwell,  R  ^  M.  80.    (11  Eng.  C.  L.  390.) 
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and  wilfully  intermarry/ without  due  publication  of  banns,  or  Pnblioar 
license,  such  marriage  shall  be  null  and  void.^^     It  has  been  ||^^  ^^ 
held,  that  if  banns  be  published  in  the  wrong  name  of  the  ^^'^'^ 
parties,  and  if  there  be  no  evidenceto  show  that  they  had  ever 
been  known  by  such  names,  the  marriage  is  null  and  void** 
But  banns  published  in  an  assumed  name  without  fraud,  will 
be  sufficient,  if  the  parties  had  previously  been  known  by  such 
name.^    The  rule  on  this  subject  appears  to  be,  that  if  the 
banns  be  published  in  names  totally  different  from  those  which 
the  parties  ever  used,  the  marriage  will  be  void,  whether  the 
misdescription  arose  from  a  mistake  or  design;  but  if  there  be 
a  partial  variation  only,  and  it  appears  not  to  have  proceeded 
from  any  fraudulent  design,  it  will  be  valid.* 

Though  the  statute  requires  the  assent  of  parents  or  guar- 
dians, to  the  marriage  of  minors  by  license,  yet  the  marriage  of 
minors  without  such  assent  will  not  be  on  that  account  void.^ 

^Marriages  were  regulated  in  England  by  the  foregoing  sta*  *1459 
tutes,  until  by  6  &  7  W.  IV,  cap.  S5  &  86,  entitled  the  Mar- 
riage and  Registration  Acts,  explained  by  1  Vict.  cap.  22, 
which  came  into  operation  on  the  1st  of  July,  1837,  new  modes 
of  solemnising  marriage  contracts  were  introduced.  It  is  not 
proposed,  in  this  place,  to  enter  more  largely  into  the  provisions 
of  these  statutes,  than  merely  to  state  the  acts  which  parties 
desirous  of  contracting  marriage  pursuant  thereto  are  required 
to  do. 

It  is  observable,  in  the  first  place,  that  these  statutes  do  not 
interfere  with  the  previous  mode  of  solemnising  marriage. 
Persons  desirous  of  entering  into  the  marriage  contract  ac- 
cording to  the  rites  of  the  Church  of  England,  may  be  so  mar- 
ried after  publication  of  banns,  or  by  license,  as  heretofore.* 
Or  they  may  be  married  according  to  such  rites,  without  pub- 
lication of  banns,  or  a  license,  by  producing  a  certificate  from 
the  superintendent  registrar  of  the  district^  which  may  be  ob- 
tained in  the  following  manner.^ — 

One  of  the  parties  intending  to  be  married,  pursuant  to  the  Mode  of 
provisions  of  6  &  7  W.  IV,  c  85,  must  give  notice  under  his  eelobiai- 
or  her  hand,  to  the  superintendent  registrar  of  the  district  (an  H*^  ^^^ 
office  appointed  under  this  Act)  within  which  the  parties  shall  "erUio''* 
have  dwelt  for  not  less  than  seven  days  then  next  preceding;  marriage 
or  if  they  dwell  in  different  districts,  they  must  give  the  like  and  regis- 
notice  to  the  superintendent  registrar  of  each  district^    The  tratioa 
notice  must  be  in  the  form  of  a  schedule,  which  the  registrar  ^^* 
will  furnish  on  being  applied  to,  and  must  contain  a  full  de- 


»  Mather  v.  Nej,  3  M.  &;  S.  S05. 

^  R.  V.  Billinghurat,  3  M.  &  S.  250.  R.  v.  St.  Faiths  Newton,  3  D.  &  R.  348. 
(16  Eng.  C.  L.  171.) 

«  R.  e.  Tibehelf,  1  B.  &  Ad.  195.  (30  Eng.  C.  L.  375.)  R.  v.  WroxUm,  4  B.  A; 
Ad.  640.    (34  Eng.  C.  L.  131.) 

d  R.  e.  Birmingham,  8  B.  &  C.  99.    (15  Eng.  C.  L.  151.) 

•  6  &  7  W.  IV.  c.  85,  8.  1.  '/d. 

■  6  &  7  W.  IV.  c.  85,  8.  4. 
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scription  of  the  parties,  their  respective  dnrelling  places,  &a, 
A  cop7  of  such  notice  will  be  entered  by  the  superintendent 
registrar  in  a  book  called  **  the  marriage  notice  book/'  which 
will  be  opened  at  all  reasonable  times,  without  fee  to  all  per- 
sons desirous  of  inspecting  the  same.*  The  notice  most  be 
read  by  the  superintendent  registrar,  or  by  the  clerk  to  the 
guardians  at  three  weekly  meetings  of  the  guardians.**  After 
the  expiration  of  twenty-one  days  from  the  entry  of  the  notice 
*1460  *in  the  marriage  book  the  superintendent  registrar  may  be  re- 
quired by  either  of  the  parties,  to  issue  a  certificate,  if  no  im- 
pediment has  been  shown.* 

When  the  parties  have  thus  obtained  a  certificate,  they  may 
be  married  according  to  the  rites  of  thb  church  of  England^ 
or  if  they  object  to  that  form,  they  may  be  married  at  the 
office  of  the  Buperintendent  registrar  in  the  following  man- 
ner:— ^the  parties  must  attend  at  the  office  of  the  superin- 
tendent registrar  between  the  hours  of  eight  and  twelve  in  the 
forenoon  of  the  day  appointed,  (for  the  marriage  must  be  so- 
lemnised within  those  hours,)  and  in  the  presence  of  the  regis- 
trar, and  two  or  more  credible  witnesses,  each  of  the  parties 
must  declare  as  follows. 

*^  I  do  solemnly  declare,  that  I  know  not  of  any  lawful  im- 
pediment, why  I,  ^.  B.f  may  not  be  joined  in  matrimony  to 
C.  A'' 

And  each  of  the  parties  shall  say  to  the  other,  '^  I  call  upon 
these  persons  here  present,  to  witness,  that  I,  •/f.  i?.,  do  take 
thee,  C.  />.,  to  be  ray  lawful  wedded  wife  (or  husband."®) 

The  registrar  will  then  enter  the  marriage  in  the  register 
book,  and  it  must  be  signed  by  the  parties  married,  by  the 
superintendent  registrar,  and  by  two  witnesses.' 

It  is  observable,  that  the  superintendent  registrar  may  grant 
a  license  to  marry  in  a  registered  building  within  his  district, 
but  not  elsewhere.  But  before  he  can  grant  a  Ucense,  one  of 
the  parties  must  appear  personally  before  him,  and  make  oath 
that  he  (or  she)  belleveth  that  there  is  not  lawful  hindrance  of 
the  marriage;  and  the  consent  of  such  persons  whose  consent 
is  required  by  law  has  been  obtained.^  A  marriage,  by  license 
may  take  {riace  at  the  expiration  of  seven  days  after  notice  of 
marriage  has  been  entered  in  the  marriage  book.'^ 

Quakers  and  Jews  may  solemnise  marriage  according  to  the 
usage  of  their  respective  sects,  after  having  obtained  a  certifi- 
cate, or  license,  as  above> 

Every  marriage  must  be  celebrated  within  three  calendar 
*1461  ^months  after  the  entry  of  the  notice  thereof  in  the  marriage 
book;  or  the  notice  must  be  renewed  J 

« 

»  Sto.  6.  ^  Sec.  6. 

'  See.  7.  '  Sec.  1. 

*  Sec.  SO,  21.  'Sec.  S3. 

tSeo.  11,  IS.  i>Sec.  7. 

'  See.  S.  J  Sec.  15. 
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Any  person  authorised  so  to  do,  may  forbid  thd  issuing  of 
the  certificate  by  the  superintendent  registrar,  whereby  the  no- 
tice of  marriage,  and  all  proceedings  under  it,  will  be  void;* 
and  the  superintendent  registrar  will  be  guilty  of  felony,  if  he 
issues  a  certificate  aifter  it  is  forbidden  by  any  person  duly  au- 
thorised to  do  so,  or  if  he  solemnises  marriage  contrary  to  the 
provisions  of  this  Act.^  A  marriage  will  be  null  and  void,  if 
solemnised  under  this  Act,  after  three  months  from  the  entry 
of  the  notice,  by  the  superintendent  registrar;  or  if  both  par* 
ties  shall  knowingly  and  wilfully  intermarry,  in  any  place,  other 
than  the  church,  chapel,  registered  building,  or  office,  or  other 
place,  specified  in  the  notice  and  certificate;  or  without  notice 
to  the  superintendent;  or  without  a  certificate  of  notice  duly  ^ 
issued;  or  without  a  license,  when  it  is  necessary;  or  in  the  al> 
sence  of  the  registrar  when  his  presence  is  necessary.* 

3. — Proof  qf  adultery.']  When  the  plaintiff  has  proved  the 
marriage,  he  should  then  give  evidence  of  the  fact  of  adultery, 
which,  from  its  very  nature  must,  in  general,  be  circumstantial. 
Any  evidence  which  will  satisfy  a  jury  that  an  adulterous  in- 
tercourse had  taken  place,  will  be  sufficient.  The  confession 
of  the  wife,  however,  will  not  be  received  in  evidence  against 
the  defendant.*^. 

4. — Damages.']  In  aggravation  of  damages,  the  evidence  of 
persons  who  were  acquainted  with  the  family,  and  who  had 
an  opportunity  of  testifying  to  their  demeanor,  is  admissible  to 
show  the  terms  upon  wfiich  the  plaintiff  and  his  wife  had  lived.* 
And  with  the  same  view,  letters  written  by  the  wife  to  her  hus- 
band, or  to  others,  previous  to  any  suspicion  of  criminal  inter- 
course, are  admissible.'  Evidence  to  show  the  amount  of  the 
defendant's  ^property,  is  not  admissible  with  a  view  to  dama-  *1462 
ges.<^  Where  the  wife  died  after  the  commencement  of  the  ac- 
tion, but  before  the  trial;  it  was  held,  that  the  jury  should  give 
damages  to  the  plaintiff  for  the  loss  of  the  society  of  his  wife, 
from  the  time  of  the  discovery  of  the  adultery,  till  the  time  of 
his  wife's  death.**  The  defendant,  in  mitigation  of  damages, 
may  show  that  the  plaintiff  had  carried  on  an  illicit  intercourse 
with  other  womeu,  and  had  ill  treated  his  wife;*  and  the  decla- 
rations of  the  .wife,  before  criminal  intercourse,  as  to  the  ill 
treatment  qi  her  husband,  are  admissible  with  that  view.J  So, 
Uie  defendant  may  show  that  the  wife  had  previously  eloped 


*  Sec.  9.  ^  Sec.  39,  40. 
«  Sec.  16.  43.                                             <  B.  N.  P.  38. 

*  Trelawnev  V.  Coleman,  1  B.  &  A.  90.    3  Stark.  191.    (3  Engr*  C.  L.  306.} 
'  Willea  V.  Beraaid,  8  fiioff.  376.    (31  Eng.  C.  L.  335.)    3  Stark.  Er.  363. 
■  James  e.  Beddington,  6  C.  ^  P.  589.    (35  Eng.  C.  L.  553.) 

k  Wilton  V.  Webster,  7  C.  &  P.  198.    (38  Eng.  C.  L.) 
<  B.  N.  P.  37.    Bromley  v.  Wallace*  4  Esp.  337. 
i  Winter  v.  Wroot,  1  M.  U  Rob.  404. 
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with  others,  that  she  was  a  woman  of  notorious  bad  character, 
and  had  made  the  first  advances  to  him.* 


SECTION  XIV. 

TRESPASS  FOH  SBDUCTIOZf. 

When  a  Trespass  is  the  usual  remedy  for  seducing  the  plaintiff's 
^thermay  servant  or  daughter,  per  quod  servilium  amisit.  This  action 
tmiDaM^  is  principally  brought  by  a  parent  for  debauching  his  daughter; 
for  the  se-  though  it  may  be  also  brought  by  a  master  for  seducing  his 
duction  of  servant.^  Although  loss  of  service  is  the  ground  of  the  action, 
hia  daagh  yet,  when  brought  by  a  parent,  it  is  not  necessary  to  prove  any 
*•'•  contract  of  service.*    "There  is  bylaw,"  said  Littledale,  J., 

"  a  species  of  service  due  from  a  son  or  daughter  to  the  parent, 
w|:iich,  as  to  the  latter,  is  the  foundation  of  the  action  of  seduc- 
tion, and  there  it  is  not  necessary  to  prove  actual  service.""* 
*1463  "  If>"  said  the  same  learned  judge,  **  actual  service  •were  ne- 
cessary, a  duke  or  a  marquis  could  never  bring  an  action  of 
this  kind."*  Yet  the  mere  relation  of  parent  and  child,  or  the 
expenses  incurred  in  consequence  of  the  daughter's  confine- 
ment, are  not  sufficient  to  sustain  this  action,  without  loss  of 
service.''  The  slightest  evidence  of  service,  however,  such  as 
milking  the  cows,  or  making  tea,  is  sufficient^  This  action  is 
maintainable  though  the  daughter  beof  age,if  she  resides  with 
her  father.^  And  even  where  the  daughter  was  married,  and 
living  separate  from  her  husband,  as  servant  with  her  father; 
it  was  held,  that  the  latter  might  maintain  this  action.'  It  is 
not  necessary  that  the  daughter  should  be  actually  residing  in 
the  father's  house  at  the  time  of  the  seduction.  Where  she 
was  under  age,  and  on  a  visit  with  a  friend  when  seduced,  it 
was  held,  that  the  father  might  maintain  this  action  J  So  where 
the  father  has  two  farms,  seven  miles  distant  from  each  other, 
and  the  daughter  resided  at  one  and  acted  as  mistress  of  the 
house  there,  while  the  father  resided  at  the  other;  it  was  held. 


*  9  Stark.  Ev.  354.    B.  N.  P.  28.    Elaam  v.  Faucett,  2  Esp.  562. 

^  Foiea  V.  Wilson,  Peake,  55.  •  Bennett  o.  Alcott,  2  T.  R.  166. 

A  R.  «.  Chilleaford,  4  B.  &  C.  103.    (10  Eng.  C.  L.  281.)    Maunder  v.  Venn,  M. 
'&  M.  324.    (22  Eng.  C.  L.  323.) 

•  In  HoUoway  o.  Abell,  7  C.'&  P.  529.    (32  Eng.  C.  L.) 

'  See  Hall  o.  HoUander,  4  B.  &  C.  660.    (10  Eng.  C.  L.  436.) 
f  Carr  o.  Clarke,  2  Chitt.  261.    (18  Eng.  C.  L.  328.)    Bennett  v.  Alcott,  wpra. 
9  Stark.  Ey.  721. 
^  Booth  9.  Charlton,  5  East,  47. 


f  Harper  o.  Luffkin,  7  B.  &  C.  387.    (14  En^.  C.  L.  ^.) 
J  Booth  V.  Charlton.    Johnson  «.  M' Adams,  cited  ii 


in  5  East,  47.    But  if  the  dangh- 
-^         ter  had  been  of  age,  the  action  would  not  lie.    Jd* 
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that  the  father  might  maintam  this  action.*  But  if  she  was  ac- 
tually in  the  serrice  of  another,  and  had  no  intention  of  return* 
iug  to  her  father'is  house,  before  she  was  seduced,  the  father 
cannot  maintain  the  action,  though  she  return,  while  under  age, 
in  consequence  of  the  seduction.^  So  if  a  girl  were  to  live  with 
a  family,  and  they  chose  to  maintain  her,  she  being  neither  a 
servant  nor  a  temporary  visitor,  the  father  could  not  maintain 
this  action."  Where,  however,  the  defendant  engaged  the 
daughter  as  a  servant,  with  an  intention  to  seduce  her,  it  was 
held,  that  the  action  would  lie.'  This  action  will  lie  for  sedu- 
cing an  adopted  child;®  or  at  the  suit  of  a  relation  *with  whom  *1464 
the  female  resided,  though  her  mother  be  alive.'  Where  the 
father  permitted  a  married  man  to  visit  his  daughter  as  a  suit- 
or, after  having  been  cautioned;  it  was  held,  that  he  could  not 
maintain  an  action  for  seducing  her.^ 

The  daughter  or  servant  is  a  competent  witness  to  prove  the 
seduction,^  and  though  not  absolutely  necessary  to  call  her  as  a 
witness,  an  omission  to  do  so  would  be  open  to  great  observa- 
tion.' The  plaintiff  cannot  give  evidence  of  his  daughter's 
good  character  and  mode  of  deportment,  until  it  has  been  im- 
peached on  the  other  side  by  general  evidence  of  her  unchaste 
conduct.^  If  the  daughter  be  asked  Avhether  she  had  not  an 
illicit  intercourse  with  other  men  previously,  she  need  not  an- 
swer the  question.^ 

In  aggravation  of  damages,  the  plaintiff  may  give  evidence 
6f  the  conduct  and  situation  of  his  family  at  the  time;'  and 
show  that  the  defendant  was  received  in  his  house  as  a  suitor 
to  his  daughter." 

Though  loss  of  service  is  the  gist  of  this  action,  yet  in  esti- 
mating the  damages,  the  jury  are  not  confined  to  the  mere 
amount  of  damage  from  the  loss  of  service;  they  may  allow 
compensation  for  the  loss  which  the  parent  has  sustained  by 
being  deprived  of  the  society  and  comfort  of  his  child,  and  by 
the  dishonor  brought  upon  the  family,  and  also  the  expenses 
consequent  upon  the  seduction.'^  But  it  seems  that  the  plaintiff 
will  not  be  entitled  to  recover  for  a  physician's  fees,  unless  they 
have  been  actually  paid;  for  he  is  not  legally  liable  to  pay 
them.* 


•  Holloway  v.  Abell,  7  C.  &  P.  530.    (33  Eng.  C.  L.) 
^  Dean  v.  Peel,  5  East,  45. 

0  Per  lAUledaky  J.,  in  Halloway  v.  Abell,  7  C.  &  P.  530.    (32  Eng.  C.  L.) 
«  Speight  V.  Oliveira,  9  Stark.  493.    ^3  Eng.  C.  L.  445.) 

*  Irwin  0.  Dearman,  11  East,  23.  '  Edmonson  «.  Machell,  3  T.  R.  4. 
c  Reddle  t>.  Schoolt,  Peake,  340.  »  Cock  v.  Wortham,  3  Stra.  1054. 
i  3  Stark.  Ey.  733. 

i  Bamfield  «.  Massey,  1  Camp.  460.    Bate  «.  Hill,  1  C.  &  P.  100.    (11  Esg.  C« 
L.  339.) 
^  Dodd  «.  Norris.  3  Camp.  519.        i  Bedford  o.  Mackoul,  3  Esp.  119. 

>  Elliott  V.  Nicklin,  5  Price,  641.    3  Stark.  Ev.  733. 

>  Irwin  «.  Dearman,  11  East,  33.    Tuliidee  ««  Wade,  3  Wils.  19. 

«  Dixon  V.  Bell,  1  Staik.  387.    (3  Eng.  C.  L.  393.)    5  M.  &  S.  198. 
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Tlie  defendant  may  show,  under  the  general  iasuey  that  the 
female  sedueed  was  not  the  plaintiff's  servant,  for  it  is  the  gist 
of  the  action.* 

•  HoUoway  v.  Abell,  7  C.  ^  P.  530.    (38  Eng.  C.  L.) 
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SECTION  I. 

IN  WHAT  CASES  THIS  ACTION  MAT  BS  MAINTAINED. 

The  action  of  trover  was  in  its  origin  an  action  of  trespass  Origin  of 
upon  the  case  for  the  recovery  of  damages  against  a  person  troyer. 
who  ha,d  found  goods  and  refused  to  deliver  them  on  demand 
to  the  owner,  but  converted  them  to  his  own  use;  from  which 
finding  (iroiver)  the  remedy  is  called  an  action  of  trover. 
Thoueh  originally  this  action  only  lay  where  the  defendant 
had  found  the  goods,  yet  by  a  fiction  of  law,  it  was  at  length 
permitted  to  be  brought  against  any  man  who,  having  obtained 
the  possession  of  goods  by  any  means  whatsoever,  had  wrong- 
fully converted  them  to  his  own  use.*    The  gist  of  this  action 
is  the  conversion  and  deprivation  of  the  plaintiff's  property, 
and  not  the  acquisition  of  property  by  the  defendant*^    It  lies 
only  for  *the  conversion  of  goods  or  personal  chattels.    It    *1466 
does  not  lie  for  fixtures  eo  nomine,  or  for  anything  annexed  Itliesonly 
to  or  parcel  of  the  freehold,  nor  for  any  injury  to  real  property. •  fj'?^*?" 
But  it  lies  for  fixtures  which  may  be  removed  without  injury     ®'****** 
to  the  fireehold,  or  which  are  removable  by  a  tenant"* 

So  it  lies  for  trees,  fixtures,  or  earth,  if  after  a  severance  from  It  lies  for 


»  3  Bl.  Com.  169.  1  Ch.  PL  146.  B.  N.  P.  33.  But  if  a  person  has  affirmed 
the  acts  of  another  who  wron^ully  conTerted  his  property,  he  cannot  aAerwards  treat 
him  as  a  wrong  doer,  and  maintain  trofer.  Brewer  v.  Sparrow,  7  B.  &  C.  310.  (14 
Eng.  C.  L.  50.) 

k  Per  Bayky^  J.,  in  Keyworth  «.  Hill,  3  B.  &  A.  685.    (5  Eng.  C.  L.  499.) 

•  Bac.  Ah.  Trover,  B.  Longstaff  v.  Meagoe,  4  N.  &  M.  901.  (99  Eng.  C.  L.  60.) 
Colegrave  o.  Dia  Santos,  9  B  &  C.  76.    (9  Eng.  C.  L.  30.) 

*  Davis  V.  Jones,  9  B.  &  Ad.  165.  Wandsborongh  v.  Maton,  9  H.  &  W«  37.  4 
Ad.  &  Ell.  884.    (31  Eng.  C.  L.  917.) 
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fixtures  the  freehold  they  have  been  taken  away.*  If  a  tenant  during 
after  a  te-  hjs  tenancy  remove  a  dung  heap,  and  at  the  time  of  so  doing 
Teiaiice.  jj^  j^j^^  ^^^  remove  virgin  soil  that  is  beneath  it,  the  landlord 
may  maintain  either  trespass  de  bonis  asporialisy  or  trover^ 
for  the  removal  of  the  virgin  soiI.^(l)  To  sustain  this  action, 
the  plaintiff  must  have  the  right  to  some  specific  property;  it 
will  not  lie  for  money  had  and  received  generally,^  but  it  may 
be  maintained  for  so  many  pieces  of  gold  or  silver,  and  in  that 
case  the  defendant  can  only  redeem  himself  by  tendering  to 
the  plaintiff  the  same  specific  pieces.'  It  lies  for  an  unstamped 
agreement,  if  it  can  upon  payment  of  a  penalty  and  stamp 
duty  be  stamped  and  rendered  available.^  So  it  lies  for  a  policy 
of  insurance/  So,  for  an  undivided  part  of  a  chattel,  as  three- 
fourths  of  a  ship.K  So  it  lies  for  a  lost  bank  note,  if  the  de- 
fendant has  wrongfully  converted  it  to  his  own  use,  though  he 
has  paid  part  of  the  proceeds  to  the  plaintiflf;  but  the  payment 
will  go  in  reduction  of  the  damages.''(2) 
Trover  Whenever  trespass  for  taking  goods  will  lie,  that  is,  where 

will  lie  (hey  are  taken  wrongfully,  trover  will  also  lie;  for  one  may 
umaas  ^^^^ifv*  ^^^  °ot  increase  a  tort*  But  the  converse  of  the  pro- 
cannot  be  position  does  not  hold,  for  trover  may  often  be  brought  where 
maintain'  trespass  cannot  As  where  goods  are  lent  or  delivered  to 
ed.  another  to  keep,  and  he  refuses  to  deliver  them  on  demand, 

*1467  trespass  will  not  lie,  but  the  proper  remedy  is  trover^  So 
where  the  taking  is  lawful  or  excusable,  trespass  cannot  be 
supported,  but  the  owner  must  bring  trover;  as  if  a  sheriff  take 
goods  of  a  bankrupt  in  execution,  after  a  secret  act  of  bank- 
ruptcy but 'before  the  commission  is  sued  out,  and  sells  them, 
trover  will  lie  against  him,  but  not  trespass.*^ 

The  general  requisites  to  maintain  this  action  are,  that  the 
plaintiff  has  an  absolute  or  special  property  in  the  subject  mat- 
ter, and  actual  possession  or  a  right  to  the  immediate  posses- 
sion thereof  at  the  time  of  the  conversion;  that  the  subject 
matter  be  a  personal  chattel^  and  that  the  defendant  has  wrong- 
fully converted  it  to  his  own  use. 


•  Com.  Digr.  Biens,  H.    Bao.  Ab.  Trover,  B. 

^  Higgron  V.  Mortimer,  6  G.  fc  P.  616.    (35  Eng.  C.  L.  663.) 
«  Orton  V.  Butler,  5  B.  &  A.  652.    (7  Eng.  C.  L.  224.) 

*  Per  Abbott,  C.  J.,  id.  •  Scott  v.  Jones,  4  Taunt  865. 
'  Harding  «.  Carter,  Park.  Ins.  4« 

«  Watson  V.  King,  4  Camp.  279.    1  Stark.  121.    (2  Eng.  C,  L.  323.) 

k  Bum  V.  Morris,  2  C.  fc  M.  579. 

«  Bishop  «.  Montague,  Cro.  Eliz.  824.  2  Saond.  47,  a.  Shipwick  v.  Blanchard,  6 
T.R.228. 

i  2  Sannd.  47,  jp. 

k  Cooper  V.  Cbitty,  1  Burr,  20.  Balme  t^  Hutton,  9  Binr .  476.  (23  Eng.  C.  L. 
338.)     1  C.  &  M.  262.  »  s  v         -e 

(1)  (Miwre*  V.  Wait  et  al    3  Wend.  104.) 

(2)  (Thouffh  trover  may  lie  for  a  ceriyieaU  of  stock  as  It  does  for  a  bond  or  deed,  yet  it 
m  not  lie  for  a  oertain  number  of  shares  of  stock  claimed  by  the  plaintiff.    SewaU  ▼.  The 

netuter  Bank,  17  Serg.  &  R.  285.) 
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SECTION  11. 

ABSOLUTE  FBOFERTY  AND  RIGHT  OF  POSSESSION. 

A  PARTY  who  has  an  absolute  or  general  property  in  a  chat-  Absolute 
tely  msLy  maintain  trover  for  it,  though  he  has  never  had  actual  proper^, 
possession,  for  it  is  a  rule  of  law  that  the  property  of  personal  ®^®'*^***^* 
chattels  draws  to  it  the  possession.    As  where  wf.  is  indebted  ^gioiris 
to  B.y  and  C.  to  •/?.,  and  it  is  agreed  between  them  that  C.  sufficient, 
shall  give  goods  in  his  possession,  which  were  the  goods  ofwf., 
to  B.,  in  satisfaction  of  ./^.'s  debt;  if  C.  converts  them,  B,  may 
maintain  trover  against  him;  for  by  the  agreement,  the  right 
of  property  was  in  him,  and  the  conversion  is  a  wrong  to  him.* 
So  an  executor  may  declare  upon  the  possession  of  his  testa- 
tor, and  of  a  conversion  by  the  defendant  after  his  death;  for 
the  property  is  vested  in  the  executor,  and  that  draws  to  it 
the  possession;^  and  even  if  the  general  owner  has  had  pos- 
session and  parted  with  it,  if  he  has  not  transferred  the  right 
of  possession,  he  may  maintain  this  action;  thus,  if  he  has  de- 
livered the  goods  to  a  carrier  or  other  bailee,  and  so  parted 
with  the  actual  possession,  he  may  still  maintain  trover  for  a 
conversion  by  a  stranger,  for  he  retains  the  possession  in  law, 
as  *against  a  wrong-doer,  and  the  carrier  or  other  bailee  is    *1468 
only  his  servant.®    And  if  a  bailee  of  good&  for  a  particular 
purpose  transfers  them  to  another  in  contravention  of  tliat  pur- 
pose, the  general  owner  may  maintain  trover  against  that  per- 
son, though  he  be  a  bond  fide  vendee,  unless  in  market  overt.*^ 

And  if  the  owner  has  parted  with  the  possession  of  a  chattel  A  rigbt  of 
for  a  time  without  a  reward,  as  if  he  gives  a  gratuitous  per-  immediBte 
mission  to  use  it,  the  possession  constructively  remains  in  him,  P5**®'' . 
he  has  a  right  to  resume  it  at  any  time,  and  therefore  may  „»i^^  ^f 
maintain  trover  against  any  party  guilty  of  a  conversion.*  But  property 
to  sustain  this  action,  there  must  exist  a  right  of  possession^  as  must  con- 
well  as  a  right  of  property;  therefore  where  a  man  let  a  house  ^^' 
and  furniture  for  a  term,  and  the  furniture  was  wrongfully 
taken  in  execution  pending  the  term;  it  was  held,  that  the 
lessor  could  not  maintain  trover,  because  during  the  term  he 
had  parted  with  the  right  of  possession.^    So  the  trustees  of 
an  estate  pur  autre  vie  cannot  maintain  trover  for  trees  felled 
upon  the  estate,  for  the  tenant  for  life  has  a  right  to  the  trees 

k  B.  N«  P.  35.    3  Saund.  47,  a.  ^  Id. 

«  Id.    Gordon  o.  Harper,  7  T.  R.  Id. 

'  3  Saund.  47,  h.  5th  ed.  Wilkinson  o.  King,  3  Camp.  335.  Loeeehraan  «.  Maehin, 
2  Stark.  311.    (3  Enff.  C.  L.  359.) 

•  NichollB  V.  BastaM,  3  C.  M.  &  R.  €59.  1  Gale,  895.  Hall  v.  Pickard,  3  Camp. 
187.    See  Lotan  v.  Cross,  3  Camp.  464. 

'  Gordon  r.  Harper,  7  T.  R.  9.  3  Saund.  47,  6.  Pain  v.  The  Sheriff  of  Middlesex, 
R.  &  M.  99.  (31  Engr.  C.  L.  390.)  Benjamin  «.  The  Bank  of  England,  3  Camp. 
417. 
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when  they  are  cut  down.*  Where  a  father  gave  his  son  some 
property;  it  was  held,  that  though  the  son  was  under  age,  the 
fether  could  not  maintain  trover  against  a  person  who  had 
wrongfully  converted  that  property,  because  the  right  of  pos- 
session was  not  in  him,  but  in  his  son.^  But  where  the  owner 
of  furniture  let  it  on  hire  to  a  married  woman  who  lived  apart 
from  her  husband,  and  who  was  therefore  incapable  of  ac- 
quiring a  property  therein;  it  was  held,  that  he  did  not  thereby 
divest  himself  of  the  present  right  of  property  in  such  goods, 
and  that  he  might  maintain  trover  for  them.* 

Where  in  trover  for  a  lease,  whidi  the  plaintiff  declared  he 
was  lawfully  possessed  of  as  of  his  own  property,  the  defend- 
ant by  his  plea  denied  the  plaintiff's  property;  held,  that  this 
plea  put  in  issue  the  right  ot  possession  as  well  as  the  right  of 
property,  and  that  it  was  sustained  by  showing  that  the  de- 
fendant had  advanced  money  upon  the  lease,  whereby  he  ac- 
quired an  equitable  mortgage  on  it;  for  it  thereby  appeared, 
that  though  die  plaintiff  had  the  right  of  property  in  the  lease, 
he  had  not  the  nght  of  possession,  and  that  the  defendant  had 
a  qualified  poperty  in  it,  together  with  the  right  of  possession.^ 
When  the     The  owner  of  stolen  property,  who  has  prosecuted  the  thief 
•^^^  ®^  to  conviction,  may  in  general  maintain  trover  for  the  value  of 
^mvBMf  *'»  against  a  party  who  has  not  purchased  it  in  market  overt.* 
Budntaiii    So  he  may  recover  the  value  in  trover  from  a  person  who  pur- 
trorer.      chased  it  from  the  thief  by  a  bond  fide  sale,  but  not  in  market 
*1469    overt,  and  sold  it  again  in  market  overt  before  the  conviction, 
notice  of  the  felony  having  been  given  whilst  they  were  in  his 
possession.' 

But  the  owner  cannot  recover  the  value  of  stolen  goods  from 
a  purchaser  in  market  overly  who  sold  them  again  be/ore  the 
thi^was  convicted^  even  though  he  gave  such  purchaser  no- 
tice of  the  robbery  whilst  they  were  in  his  possession;  for  the 
property  being  altered  by  the  sale  in  market  averts  was  not  re- 
vested in  the  owner  until  the  conviction  of  the  felon,  but  the 
defendant  had  parted  with  the  possession  before  that  time,  and 
therefore  could  not  be  said  to  have  converted  the  plaintiff's 
goods.ir 
Stolen  With  respect  to  stolen  horses,  the  property  is  not  altered  by 

hone.  1^  gi^jg  jn  market  overt,  unless  the  provisions  of  2  P.  &  M.  c. 
7,  and  31  Eliz.  c.  12,  are  complied  with.  The  regulations  are 
in  substance  as  follows:  first,  the  horse  must  be  exposed  openly 
in  the  place  used  for  sales  for  one  whole  hour,  between  ten  in 
the  morning  and  sunset,  and  afterwards  brought  by  both  ven- 


*  Blaker  «•  Anieombe,  1  N.  R.  95. 

*  Hunter  ».  Westbrook,  2  C.  &  P.  578.    (12  Enff.  C.  L.  272.) 

*  Smith  tr.  Plomer,  15  EaaC,  507.    2  Sannd.  47,  6. 

*  Owen  ».  Knight,  Q.  B.  MS.  M.  T.  1837.  . 

*  21  Hen.  VHI,  c.  11.  See  Grimson  v.  Woodfell,  2  C.  &  P.  41.  (12  Engr.  C.  L.  20.) 
'  Peer  e.  Humphrey,  1  Harr.  &  Well.  28.  2  Ad.  &  Ell.  495.  (29  Bn^.  C.  L.  158,) 
-  Horwood  V.  Smith,  2  T.  R.  750.    See  Parker  t.  Patrick,  5  T.  R.  175. 
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dor  and  vendee  to  the  book-keeper  of  the  fair  or  market;  se- 
condly,  toll  must  be  paid,  if  any  due,  and  if  not,  one  penny  to 
the  book-keeper,  who  ^sdl  enter  the  price,  color,  and  marks 
of  the  horse,  with  the  names,  additions,  and  abode  of  the  ven- 
dor and  vendee;  and  if  the  vendor  is  not  known  to  the  book- 
keeper, the  vendor  shall  bring  one  credible  witness  to  avouch 
his  Knowledge  of  the  vendor,  whose  name  in  like  manner  is  to 
be  entered.  The  property  of  the  owner  is  not  to  be  taken  away 
by  such  sale,  if  withm  six  months  after  the  horse  is  stolen  he 
puts  in  his  claim  before  some  magistrate  where  the  horse  is 
found,  and  within  forty  days  more  proves  such  property  by 
the  oaths  of  two  witnesses,  and  tenders  to  the  person  in  pos- 
session of  the  horse  such  price  as  he  bond  fide  paid  for  it  in 
market  overt/ 

*The  sale  of  any  goods  taken  wrongfully  to  any  pawnbro-    *1470 
ker  in  London,  or  within  two  miles  thereof,  will  not  alter  the 

Eroperty;  therefore,  if  stolen  goods  are  pawned  within  that       ' 
mit,  the  owner  may  maintain  trover  against  the  pawnbroker/ 
So  where  goods  are  obtained  upon  fitlse  pretences  under  color 
of  purchasing  them,  the  property  is  not  changed,  and  the  owner 
may  maintain  trover/ 

But  where  the  plaintiff  exchanged  a  watch  with  the  defend- 
ant for  a  pair  of  candlesticks,  which  the  latter  warranted  to  be 
silver;  held,  that  the  plaintiff  could  not  maintain  trover  for  the 
watch,  on  proof  that  the  candlesticks  were  of  base  metal;  for 
it  was  a  question  of  warranty,  which  could  not  be  tried  in  this 
form  of  action.^ 

We  have  already  considered  in  what  parties  the  property  in  Lost  or  , 
bitnk  notes  and  other  negotiable  instruments  which  have  been  ?^^?^  ^ 
lost  or  stolen  vests,  under  what  circumstances  the  right  to  sue        ^  * 
upon  such  instruments  passes  to  the  holder,  and  when  it  re- 
mains in  the  loser;*  and  when  trover  will  lie  for  a  bill  or  note;' 
we  ha^e  also  shown  in  what  cases  the  assignees  of  a  bankrupt  Assignees 
may  maintain  this  actjon.i^  of  bank- 

With  reffard  to  the  passing  of  property  in  the  case  of  a  sale  2!^*  ^ 
of  goods,  the  rule  is,  that  if  nothing  remains  to  be  done  on  the  proMrty 
part  of  the  seller,  as  between  him  and  the  buyer,  before  the  m  goocis 
thing  purchased  is  to  be  delivered,  the  property  in  the  goods  paaaes  by 
immediately  passes  to  the  buyer,  and  that,  in  the  price,  to  the  ^®' 
seller;  but  if  any  act  remains  to  be  done  on  the  part  of  the  sel- 
ler, then  the  property  does  not  pass  until  that  act  has  been 
done/    <*  If  goods  are  sold  upon  credit  and  nothing  is  agreed 
upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is  im- 

•  Saund.  PI.  Ev.  877. 

^  Packer  e.  GiHiea,  3  Camp.  336,  n.  Peei  v.  Baxter,  1  Stark.  473.  (9  Eng.  C.  L. 
472.) 

«  Noble  tr.  Adams,  7  Tannt  69.  (9  Eng.  C.  L.  95.)  KUby  «.  Wilaon,  R.  ft  M. 
178.    (91  Eng.  C.  L.  409.)    Irring  tr.  Motley,  7  Bing.  543.    (90  Eng.  C.  L.  933.) 

'  Emannel  tr.  Dane,  3  Camp.  399.  *  Jinte^  464,  d  9eq. 

^  Ante^  499.  t  JHfiU,  989. 

k  Per  Holroyd,  J.,  in  Tarling  v.  Baxter,  6  B.  ft  C.  365,    (13  Eng.  C.  L.  199.) 
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mediately  entitled  to  possession^  and  the  right  of  possession  and 
*1471  the  right  of  property  vests  at  once  in  *hiai;  but  his  right  of 
possession  is  not  absolute,  it  is  liable  to  be  defeated  if  he  be- 
comes insolvent  before  he  obtains  possession/'^  Where  goods 
are  sold  and  nothing  is  said  as  to  the  time  of  the  delivery,  or 
tilue  of  payment,  and  every  thing  that  the  seller  has  to  do  with 
them  is  complete,  the  property  vests  in  the  buyer,  but  he  has 
DO  right  to  the  possession  of  the  goods  until  he  pays  the  priced 
Though  a  contract  for  the  sale  of  goods  be  complete  and 
binding  under  the  statute  of  frauds,  yet  the  vendee  cannot 
maintain  trover  for  them,  if  any  thing  remain  to  be  done  on  the 
part  of  the  seller  to  ascertain  the  price,  quantity,  or  individual- 
ity of  the  goods,  before  the  delivery;  thus,  if  a  portion  of  a 
larger  quantity  be  sold,  and  cannot  be  ascertained  without 
weighing,  or  other  act  separating  and  distinguishing  it  from  the 
rest,  the  purchaser  cannot  maintain  trover  until  his  portion  has 
been  set  apart.^  But  the  property  in  goods  passes  on  a  sale 
by  auction,  though  they  are  not  to  be  delivered  till  the  king's 
duties  are  paid  by  the  seller.^ 

Where  goods  are  sold  upon  certain  conditions  to  be  per* 
formed  at  the  time  of  the  delivery,  and  the  goods  are  deUvered, 
but  the  condition  not  performed,  the  seller  may  maintain  tro- 
ver to  recover  them  back.*  So  the  property  which  passes  by 
the  sale  may  be  divested  by  rescinding  the  contract  As  where 
plaintiflb  sold  goods  to  71,  who  paid  for  them,  and  was  to  take 
them  away,  but  defendant  becoming  possessed  of  the  place  in 
which  the  goods  were  deposited,  and  being  informed  of  the 
circiunstances,  answered,  that  he  would  not  deliver  them  to 
any  person  whatsoever  and  the  plaintiffs  having  afterwards 
repaid  the  money  to  T.;  it  was  held,  that  they  might  maintain 
trover  against  the  defendant,  as  the  contract  was  rescinded,  and 
*1472  that  this  demand  and  refusal  were  sufficient  '^evidence  of  a 
conversion  to  support  the  action;  and  that  a  new  demand  by 
the  plaintiffs,  after  they  had  repaid  the  money  to  T.,  was  not 
necessary/ 

So  the  property  which  the  vendee  has  acquired  by  the  sale 
in  the  goods  may  be  divested  by  a  stoppage  in  transitu;  when- 
ever goods  have  not  been  paid  for,  the  vendor,  in  case  of  the 
^  insolvency  of  the  vendee,  may  retain  them  if  they  remain  in  his 
possession  ;v  or  if  he  has  despatched  the  goods  to  the  vendee, 
may  stop  them  on  their  way  before  they  have  come  into  his 
actual  or  constructive  possession.^    But  it  has  never  yet  been 


»  Per  Bayley,  J.,  in  Bloxam  v.  Sanders,  4  B.  &  C.  948.  (10  Eng.  C.  L.  477.)  See 
Bloxam  v.  Morley,  7  D.  &  R.  407»    (10  Engr.  C.  L.  481.) 

'  Busk  o.  Davis,  3  M.  &  S.  397.  Austen  v.  Craven,  4  Taant.  644.  White  v. 
Wilks,  6  Taunt.  176.  (1  Eng.  C.  L.  64.)  Whitehouse  «.  Frost,  12  East,  614.  Wal- 
lace  V.  Bleeds,  13  East,  5d3.   Simmons  v.  Swift,  5  B.  &  C.  857.  (13  Eae.  C.  L.  388.) 

*  Hinde  v.  Whitehouse,  7  East,  558.  •  Bishop  v.  Shillito,  3  B.  &  A.  339,  n. 

'  Pattison  v,  Robinson,  5  M.  &  S.  105.        >  Bloxam  v.  Sanders,  ante^  1471. 

^  Per  Bayley,  J.,  id.  949.  Liekbarrow  «.  Mason,  6  East,  84,  n,  1  H.  Bl.  357. 
Ellis  9.  Hunt,  3  T.  R.  464.    BohtUngk  «.  Inglis,  3  East,  381. 
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expressly  decided  whether  a  stoppage  in  transitu  has  the  ef- 
fect of  rescinding  the  contract,  and  revesting  the  property  in 
&e  original  owners.* 

In  case  of  a  contract  respecting  a  chattel  ordered  to  be  made,  Ofthepro- 
as  to  build  a  carriage  or  a  ship,  no  property  passes  until  it  is  P^  ^ 
finished  and  delivered  to  the  purchaser,  even  though  the  value  J^'^^^ 
lias  been  paid;  for  tliough  while  the  work  is  in  progress,  the  maDufac-^ 
manufacturer  may  intend  the  chattel  for  the  party  who  ordered  tured. 
it,  still  he  may  afterwards  change  his  intention,  and  give  that 
chattel  to  another.^    But  <<  if  a  ship  is  built  upon  a  special 
contract,  and  it  is  part  of  the  terms  of  the  contract,  that  given 
portions  of  the  price  shall  be  paid  according  to  the  progress  of 
the  work;  part  when  the  keel  is  laid,  part  when  they  are  at 
the  light  plank;  the  payment  of  these  instalments  appropriates 
specifically  to  the  purchaser  the  very  ship  so  in  progress,  and 
vests  in  him  a  property  in  that  ship/'"    Therefore,  where  ^. 
contracted  to  build  a  ship  for  B.,  and  by  the  terms  of  the  con- 
tract, the  price  was  to  be  paid  by  instalments  at  specific  peri* 
ods  as  the  building  proceeded,  and  the  work  was  to  be  done 
under  the  superintendence  of  a  person  appointed  by  B,\  the 
instalments  *were  paid  regularly  as  they  became  due,  and    *1473 
when  the  ship  was  finished,  B.  tendered  die  remaining  instal- 
ments; held,  that  the  general  property  in  the  ship  was  vested 
in  B.J  and  that  he  might  maintain  trover  for  her;  for  as  by  the 
terms  of  the  contract,  the  vessel  was  to  be  built  under  the  su- 
perintendent appointed  by  i9.,  ^.  could  not  compel  him  to  ac- 
cept any  vessel  not  constructed  of  materials  approved  by  that 
superintendent;  and  on  the  other  hand,  B.  could  not  refuse  a 
vessel  which  had  been  so  approved;  as  soon,  therefore,  as  any 
materials  had  been  approved  by  the  superintendent,  and  used 
in  the  progress  of  the  work,  the  fabric  consisting  of  such  mate- 
rials was  appropriated  to  the  purchaser;  and  when  the  fabric 
of  the  vessel  was  complete,  the  appropriation  was  complete.^ 

•/i.  by  direction  of  B,  purchases  coffee  for  B,  which  is  to  be 
delivered  at  Leghorn  to  B.^s  order;  the  coffee  is  accordingly 
sent  to  L(eghorn,  and  is  sold  there  by  ^.^b  agents  and  by  his 
direction;  j&.  may  maintain  trover  against  t/f.  for  the  conver- 
sion of  the  coffee  although  the  price  has  not  been  actually  ten- 
dered to  ^^  And  if  Ji.  sells  com  to  B,j  who  buys  on  specu- 
lation, and  the  com  is  landed  at  the  warehouse  of  C,  (the  gra- 
nary keeper  of  B.j)  who  is  told  that  he  is  to  hold  it  on  the 


« Per  Lord  Tenterden,  C.  J.,  in  Clay  «.  Harrison,  10  B.  h  C.  106.  (81  Enff.  C. 
L.  33.) 

^  Macklow  V.  Mangles,  1  TVunt.  318.  Bishop  r.  Crawahaw,  8  B.  &  C.  419.  (10 
Eni;.  C.  L.  136.)  (Taruthera  v.  Payne,  5  Bingr.  870.  (15  Enff.  G.  L.  447.)  Goode 
o.  Laogley,  7  B.  &  C.  36.  (14  Eng.  C.  L.  9.)  Laidler  «.  Burlinson,  8  Meet,  h 
Wela.  60S.    1  Mur.  &  Hnr.  109. 

•  Per  Lord  Tenterden,  C.  J.  Woods  «.  Russell,  5  B.  &  A.  946.  (7  Eng,  C.  L. 
313.) 

<  Clarke  v.  Spence,  1  H.  &  Woll.  760.    4  Ad.  &  Ell.  448.    (31  Eng.  C.  L.  107.) 

*  Pyne  v.  Brander,  8  Stark.  568.    (3  Eng.  C.  h.  477.) 
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deeds. 


aocoont  of  A.^  Jt.  has  a  sufficient  property  in  it  to  maintain 
trover  against  C* 

Where  a  contract  was  put  an  end  to  by  both  parties,  but  the 
goods  remained  in  the  possession  of  the  intended  piuchaser; 
and  upon  the  price  rising  he  converted  them  to  his  own  use, 
and  offered  tlie  former  price,  wliich  the  owner  refused,  and 
demanded  the  increased  price,  and  on  refusal  held  tide  defend- 
ant to  bail  ^  for  goods  sold  and  delivered;"  held,  that  it  did 
not  prevent  him  from  suing  in  trover.^ 

Where  plaintiff  being  indebted  to  J.  shipped  goods  under  a 
bill  of  lading  addressed  to  i?.,  with  directions  to  him  to  sell 
the  goods  on  plaintiff's  account,  and  place  the  net  proceeds  to 
the  credit  of  JI,  R.  having  pledged  the  goods;  held,  that  the 
plaintiff  had  a  suflScient  title  to  sue  in  trover,  and  that  the 
right  to  the  possession  of  the  goods  was  not  in  J.^ 

The  verbal  gift  of  a  chattel  does  not  pass  the  property  in  it 
to  the  donbe,  so  as  to  enable  him  to  maintain  trover  for  it.' 
But  it  is  said  that  the  donee  may  maintain  trover  for  such 
chattel  against  a  mere  wrong*doer." 

Property  does  not  pass  by  an  award;  therefore,  where  an 
arbitrator,  under  a  submission  of  all  matters  in  difference, 
awarded  that  t^.  should  deliver  up  a  certain  specific  chattel 
to  B,  before  a  certain  day,  on  bemg  paid  a  certain  sum;  it 
was  held,  that  the  property  in  the  chattel  did  not  thereby  pass 
to  A,  so  as  to  enable  him  to  maintain  trover  for  it,  though  he 
had  tendered  the  sum  awarded  to  be  paid;  but  if  ^d.  had 
accepted  the  money,  it  might  be  otherwise,  for  it  would 
amount  to  a  ratification  of  the  award,  and  an  assent  to  the 
transfer.' 

The  owner  of  an  estate  may  in  general  maintain  trover  for 
the  title  deeds;  for^Mt  is  an  established  principle,  that  who- 
ever is  entitled  to  the  land  has  also  a  right  to  all  the  title  deeds 
affecting  it."s 


SECTION  in. 


SPECIAL  PBOPERTr. 


Special         A  persoit  having  a  special  property  in  goods  may  maintain 


•  Woodley  v.  Brown,  1  C.  &  P.  693.    (11  Eng.  C.  L.  486.) 

^  Parry  «.  Dawson,  3  Anat.  710. 

« Selleck  «.  Smith,  S  Binff.  603.    (13  Eng.  G.  L.  60.) 

'  Irons  V.  Smallpiece,  3  B.  &  A.  561,  •  8  Saund.  47,  a. 

'  Hunter  v.  Rice,  15  East,  100. 

>  Per  Lord  Tenfcerden,  C.  J.,  Harrington  «.  Price,  3  B.  &  Ad.  173.  (33  Eng.  C.  L. 
47.)  Roberts  o.  Wyait,  3  Tannt.  368.  Hooper  v.  Ramsbottom*  6  id,  18.  (1  Eng. 
C.  L.  898.)    Pany  «.  Frame,  3  B.  &  P.  451. 
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trover  against  any  party  who  wrongfully  converts  them/  propertjr 
Thus  a  carrier  may  maintain  this  action  against  a  stranger  who  i>  ^^ffi- 
*takes  the  goods  out  of  his  possession.^  So  may  a  factor,  a  ^^?^i^ 
warehouseman^  a  pawnee,  a  trustee,  an  agister  of  cattle,  the  ]^^r. 
hirer  of  goods  even  for  a  temporary  purpose."  Church-  *X475 
wardens  may  maintain  trover  for  the  goods  of  the  church  taken 
away  either  in  their  own  time  or  in  that  of  their  predecessors; 
for  the  churchwardens  of  the  preceding  year  cannot  maintain 
an  action  after  the  expiration  of  their  year/  But  they  have 
not  such  special  property  in  the  account  books  kept  by  the 
surveyor  of  highways  as  to  enable  them  to  maintain  trover 
against  a  surveyor  who  has  gone  out  of  office  and  refuses  to 
deliver  up  the  books. «  If  a  person  who  has  a  temporary  pro- 
perty in  goods  delivers  them  to  the  general  owner  u>r  a  special 
purpose,  he  may,  after  that  purpose  is  answered,  upon  demand 
and  refusal,  maintain  trover  for  them.'  A  sheriff  has  such 
special  property  in  goods  seized  in  execution  as  to  enable  him 
to  maintain  trover  for  them  against  a  wrong*doer.v  But  a 
landlord  has  not  such  special  property  in  goods  distrained  by 
him,  as  to  enable  him  to  maintain  this  action,  for  he  has  only 
a  pledge  with  a  power  to  sell  them  by  statute.^  The  party, 
however,  who  purchases  goods  distrained,  may  maintain  trover 
though  the  proceedings  under  the  distress  be  irregular.^  But 
where  a  sheriff  under  a  writ  oifi,  fa.  against  Ji,y  sold  the  goods 
of  Br^  held,  that  the  purchaser  was  liable  to  the  latter  in 
trover,  although  he  purchased  such  goods  at  a  public  sale  di- 
rected by  the  sheriff^ 

A  mere  servant  cannot  maintain  trover.^(l)     Where  a  Posses- 
colonel  had  purchased  horses  for  government,  and  they  being  ^^  *■  ^ 
approved  of  by  the  proper  inspecting  ofScer,  were  sent  under  ^^7^^^ 
the  care  of  a  serjeant  to  the  receiving  depdt  for  his  Majesty's  ^t. 
use;  held,  that  the  colonel  had  not  such  a  special  property  as 
to  maintain  trover  for  one  of  them  which  was  taken  out  ot  the 
possession  of  the  serjeant  as  a  distress  for  a  tumpike-tolL^ 

*A  person  who  has  only  a  special  property  may,  in  some    *1476 
cases,  maintain  trover,  though  he  has  never  had  actual  pos-  Special 
session.    Thus,  a  factor  to  whom  goods  have  been  consigned,  pn^P^ty 


a  C( 


A  special  property  may  be  in  one,  as  in  the  instance  of  camera,  while  the  abso- 
Inte  right  to  it  may  exiat  in  another.    When  a  competition  ariaea  between  those  two 
partiea,  the  right  of  the  latter  must jpierail;  bnt  aa  against  all  other  peraons,  a  special 
property  ia  aiuicient.'*    Per  Lord  &enyon,  C.  J.,  in  Webb  «•  Fox,  7  T.  R.  896« 
k  B.  N.  P.  33.    Arnold  «.  Jeffeiaon,  I  Lord  Rayda.  976. 

*  S  Sannd.  47,  &.  t.  d.    B.  N.  P.  33.         ^%  Sannd.  47,  e. 

*  Harriaon  v.  Round,  S  H.  6  W.  18.    Nam.  Addison  v.  Round,  4  Ad.  6  Ell.  799. 
(31  Eng.  C.  L.  184.) 

'  Roberta  v.  Wyatt,  9  Tannt.  9S8.  c  9  Sanmd.  47. 

^  Moneanx  a.  Gorebam,  S.  N«  P.  1369* 

1  Lyon  V.  Weldon,  9  Bbg.  334.    (9  Eng.  C.  L.  494.) 

i  Farrant  v. ,  3  Stark.  130.    (14  Eng.  C.  L.  166.) 

k  Owen,  59.  >  Hopkinson  v.  Oibsoo,  9  Smith,  909. 

(1)  (VMkmm  T.  Brmm^  13  Wand.  O.) 
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sion  suffi- 
cient* 


without  but  which  he  has  nerer  received^  may  bring  this  action.* 
P.<*«M-^  Where  A.  shipped  goods  at  Dundee,  by  the  order  of  and  for  B. 
in  London,  and  shortly  after  the  shipment  A,  ascertained  that 
B.  had  stoppai  payment,  and  he  then  indorsed  and  forwarded 
the  bill  of  lading  to  the  plaintiff  in  London,  directing  him  to 
take  possession  of  the  goods  and  he  demanded  them  from  the 
defendants,  who  were  wharfingers,  and  in  whose  custody  they 
were;  held,  on  their  refusal  to  dehver  over  the  goods  to  the 
plaintiff,  that  he  had  a  sufficient  title  to  sue  for  them  in 
trover.** 


SECTION  IV. 

FOSSESSIOV  ALOITE  WHEN  SUFFICIENT. 

Possession  alone  will  enable  a  party  to  maintain  this  action 
sion  alone  aeainst  a  wrong*doer;  for  possession  is  primd  facie  CTidence 
cien^      or  property .*(!)    As  where  a  chimney-sweeper's  boy  found  a 
maintain    l^^^h  ^"d  carried  it  to  the  shop  of  the  defendant,  who  was  a 
troTer        goldsmith,  to  know  wliat  it  was,  and  delivered  it  into  the  hands 
against  a    of  his  apprentice,  who,  under  the  pretence  of  weighing  it, 
JTOTkg-      (qqI^  out  the  stones,  and  called  to  the  master  to  let  him  know  it 
^'*         came  to  three  half-pence,  and  the  master  offered  the  boy  the 
money,  but  he  refused  to  take  it,  and  insisted  on  having  the 
thing  again,  whereupon  the  apprentice  delivered  to  him  back 
the  socket  without  the  stones;  in  trover  against  the  master,  it 
was  ruled — 1st  That  though  the  finder  of  a  chattel  does  not 
acquire  an  absolute  property  therein,  yet  be  has  such  a  pro* 
perty  as  will  enable  him  to  keep  it  against  all  but  the  rightful 
owuer;  and  consequently  he  may  maintain  trover.    2d.  That 
the  action  will  lie  against  the  master,  who  gave  credit  to  his 
apprentice  and  was  answerable  for  his  neglect** 
•1477        *But  where  the  owner  of  furniture  lent  it  to  the  plaintiff,  un- 
der  the  terms  of  a  written  agreement,  and  he  placed  it  in  a 
house  occupied  by  the  wife  of  B,,  who  afterwards  became, 
bankrupt,  and  bis  assignees  having  seized  the  furniture;  held, 
that  the  plaintiff  might  recover  in  trover,  without  producing 
tiie  agreanent*    So  where  the  plaintiff  bought  and  paid  for 
a  ship  stranded  on  the  English  coast,  but  the  transfer  was  not 
regular;  he  tried  to  save  her,  but  she  went  to  pieces;  the  de- 
fendant possessed  himself  of  parts  of  the  wre(±  which  drifted 

■  Fowler  o.  Down,  1  B.  &  P.  44.    3  Saund.  47,  d. 

^  Morison  V.  Gray,  2  Bing.  960.    (9  Eng.  C.  L.  4060 

<  Blackham's  case,  1  Salk.  S90.  '  Armory  «.  Delamirie,  1  Stra.  506. 

•  Barton  «•  Hnghes,  9  Bing.  173.    (9  Eng.  C.  L.  368.) 

(1)  (Damid  ▼,  BmU,  11  WamL  57,  a^ 
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on  his  fann;  held,  that  the  plaintiff's  possession  enabled  him 
to  recover  for  them  in  trover.*  An  uncertificated  bankrupt 
has  a  right  to  goods  acquired  by  him  since  his  bankruptcy,  as 
against  all  the  world  but  his  assignees,  and  may  maintain  tro- 
ver for  them  against  a  stranger.^ 

The  possession  of  land,  sinking  a  shaft  therein,  and  raising 
ore,  is  primd  fade  evidence  of  a  property  in  all  the  mineral 
under  the  land.*' 


SECTION  V. 

COXVERSIOX. 

The  gist  of  this  action  is  the  wrongful  conversion  of  the  Whatcon- 
plaintiff 's  property  by  the  defendant.    A  conversion  may  con-  •tit^tea  a 
sist  in  a  tortious  taking  of  the  chattel,  or  in  a  wrongful  as-  ^SaT'* 
sumption  of  property  in  it,  or  in  making  an  illegal  use  of  it, 
or  in  a  wrongful  detention  of  it  after  a  demand  and  refusal. 
Any  wrongful  act  whereby  the  defendant  deprives  the  plaintiff 
of  his  property,  even  for  a  short  period,  is  a  conversion;  as  if 
.3.  take  the  horse  of  £.  and  ride  him,  and  then  deliver  him  to 
JS.,  it  is  a  conversion.^    If  there  be  a  deprivation  of  property 
to  the  plaintiff,  it  will  constitute  a  conversion,  though  there  be    *1478 
no  acquisition  of  property  by  the  defendant.^    The  wearing  of 
a  pearl  is  a  conversion/ 

Where  a  bankrupt  was  required  by  his  assignees,  on  his  last 
examination,  to  deliver  to  them  his  books  of  account  which  he 
did;  held,  that  he  must  be  deemed  to  have  delivered  them  on 
compulsion;  and  it  being  afterwards  found  that  he  was  not  a 
trader,  and  that  the  commission  had  improperly  issued,  that  he 
might  support  an  action  of  trover  against  such  assignees,  with- 
out any  previous  demand  of  the  books.^^  If  goods  be  wrong- 
fully seized,  though  they  be  not  removed  from  the  place  in 
which  they  were,  it  is  a  conversion;  for  the  possession  is  in 
point  of  law  changed  by  their  being  distrained.^  If  Jl.  wrongs 
fully  take  goods,  and  B,  takes  them  from  t^.,  it  is  a  conversion 
by  B,^  But  trover  will  not  lie  for  a  chattel  which  has  been 
taken  for  the  owner's  benefit,  without  an  intention  to  convert 


»  SattoD  V.  Buck,  3  Taunt.  303.   See  Basaett  v.  Maynard,  Cio.  Elix.  819.  d  Sanad. 
47,  e. 

*  Webb  ©.  Fox^  7  T.  R.  391. 

«  Rcwe  V,  Brenton,  8  B.  &  C.  737.     (15  Eng.  C.  L.  335.) 

*  B.N.  P.  46. 

*  Keyworth  v.  Hill,  3  B.  &  A.  687.     (5  Eng.  C.  L.  432.) 
'  Lord  Peatre  v.  Henea^,  13  Mod.  519. 

f  Samflieraett  v.  Jams,  6  Moore,  56.    3  B.  &  B.  8.    (7  Eng.  C.  L.  333.) 
k  Cooper  9.  Monk,  WilleBi  58.  *  Wilbiaham  v.  Snow,  Sid.  438« 


1478  TBOTsm.  [chat.  zxm. 

it;  as  where  the  defendant  took  the  plaintiff's  boat  for  the  pur- 
pose of  assisting  the  plaintiff  in  saving  his  property,  and  the 
tx>at  was  sunk,  it  was  held  no  conversion.* 
Coarer-        If  a.  bailee  deals  with  goods  contrary  to  the  order  of  the 
•ion  by  a  owner,  it  is  a  conversion;  as  if  he  break  open  a  box  entrusted 
^^^*       to  his  care;^  or  if  he  draw  part  of  the  liquor  out  of  a  vessel,  and 
fill  it  up  with  water,  it  is  a  conversion  of  all  the  liquor.''(  1 )    But 
it  has  been  held,  in  a  recent  case,  that  the  mere  taking  away 
and  destroying  a  part  of  property  which  is  in  the  hands  of  a 
bailee,  who  may  deliver  up  the  rest,  is  not  a  conversion  of  the 
whole,  so  as  to  enable  the  owner  to  maintain  trover  for  the 
whole.^    Trover  will  not  in  general  lie  against  a  bailee  for 
having  lost  goods  through  negligence,  the  owner's  remedy  be- 
ing an  action  on  the  ca8e.*(2)    This  action,  therefore,  will  not 
*1479    lie  against  an  innkeeper,  for  the  loss  of  articles  deposited  in  his 
house,  for  the  purpose  of  being  forwarded  by  a  carrier/ 
Thefaetof     Where  a  pipe  of  wine,  belonging  to  the  plaintiff,  was  de- 
ooDTBr-      posited  in  the  defendant's  cellar,  and  was  bottled  at  a  time 
o  Mtion    ^""^^g  which  there  were  conflicting  claims  to  it  by  the  plaintiff 
for  the^Ja-  ^^^  ^^®  assignees  of  the  party  to  whom  it  was  sent,  and  who 
17.  resided  in  the  defendant's  house;  by  whom,  or  by  whose  or- 

ders the  wine  was  bottled  did  not  appear,  though  there  was 
some  evidence  that  it  was  likely  to  be  injured  from  not  being 
bottled;  held,  that  it  was  a  question  for  the  jury,  whether  the 
act  of  bottling  operated  as  a  conversion;  held  also,  that  it  was  a 
question  for  the  jury  to  say,  under  all  the  circumstances,  whether 
the  drinking  of  a  part  of  the  wine,  taken  in  connection  with 
the  bottling,  amounted  to  a  conversion;  and  they  having  found 
that  it  did  not,  the  court  refused  to  disturb  the  verdict8^(3) 
Wrongfiil      Trover  will  lie  for  goods  taken  under  a  wrongful  distress;  but 
distieBs.    it  wiU  not  lie  for  goods  irregularly  sold  under  a  distress,  the 
statute  116.  II,  c.  19,  s.  19,  having  declared  that  no  persoa 
should  be  considered  as  a  trespasser  ab  initio,  for  any  thing 
irregularly  done  under  a  distress.^ 
Trover    '     Trover  will  lie  against  a  sheriff  who  takes  in  execution  the 
..will  lie  9r  goods  of  a  bankrupt,  although  he  sold  the  goods  and  paid  over 

*  Drake  v.  Shorter,  4  Etp.  165. 

k  Baldwin  o«  Cole,  6  Mod.  S19.    3  Saond.  47,  a. 

*  Richardson  9.  AlJdnaon,  1  Stra.  676.  See  ante,  530,  as  to  the  liability  of  caniera, 
in  trover. 

'  Per  Patteaon,  J.,  and  Coleridge,  J.    Philpott  v.  Kelly,  1  Har,  i^  Woll.  134.     4 
N.  &  M.  671.    (30  Eng.  C.  L.  40.) 
.    •  9  Saand.  47,/.  anU,  530. 

'  Williams  v.  Geese,  3  Bing.  N.  C.  869.    (39  Eng.  C.  L.) 

f  Philpott  9.  Kelley,  3  Ad.  &  Ell.  106.    (30  Eng.  C.  L.  40.)    1  H.  &  W.  134. 

^  Wallaee  v.  King,  1  H.  Bl.  13.    Shipwick  «.  Blanehaid,  6  T.  R.  996. 

(1)  (If  a  person  hire  a  horse  to  go  to  a  certain  dietanoe  bat  goes  farther,  he  is  liable  in 
trover  fur  an  nnlawfal  conversioD.    Roteh  ▼•  £sises,  19  Pick.  136.) 

(9)  {Packard  ▼.  Oetman,  4  Wend.  613.) 

(3)  (If  there  is  evidence  of  a  conversion,  thoQgh  slight,  the  jury  are  the  jodgeaof  the  suffi- 
ciency.   JHbrgsr  V.  M«Jbttt*s,  4  Watts,  418.) 
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the  proceeds  to  the  execution  creditors,  before  iie  had  notice  of  gainst  a 
the  act  of  bankruptcy,  and  before  commission  issued;  for  the  sheriff  for 
property  vests  in  the  assignees  by  relation,  from  the  act  o^Jhe*"^, 
bankruptcy,  and  the  sheriff  is  bound  to  know  whose  goods  he  of\^ank- 
takes/    So  it  lies  against  a  sheriff  for  seizing,  under  any  exe-  rapt  or  lo- 
cution issued  on  a  cognovit,  the  goods  of  a  person  who  has  soWent. 
petitioned  the  insolvent  debtors'  court  for  relief.^    So  it  lies 
against  custom-house  officers  for  seizing  and  carrying  to  the 
king's  warehouses  goods  not  seizable/ 

*So,  where  the  sheriff  under  an  execution  against  Ji.  seized  *1480 
and  sold  the  furniture  in  his  house,  where  he  lived  with  a 
woman  to  whom  he  had  been  married,  and  to  whom  the  goods 
belonged  before  the  marriage;  it  was  held,  that  the  woman 
having  afterwards  discovered  that  the  marriage  was  void,  A. 
having  another  wife  then  living,  might  maintain  trover  against 
the  sheriff  for  the  value  of  the  goods,  for  they  were  not  the 
goods  of  A.^  and  the  sheriff  must  at  his  peril  seize  the  goods  of 
the  party  against  whom  the  writ  issues.^ 

A  party  may  be  guilty  of  a  conversion  by  dealing  with,  or  Trover 
claiming  property  in  goods  as  bis  own,  or  even  by  asserting  will  lie  for 
the  right  of  another  over  them;  thus,  the  sale  of  a  ship,  (which  5J"^"^ 
was  afterwards  lost  at  sea,)  made  by  the  defendant,  who  sq,^oii 
claimed  under  a  defective  conveyance  from  a  trader  before  his  of  proper- 
bankruptcy,  is  a  sufficient  conversion  to  enable  the  assignees  ty. 
of  the  bankrupt  to  maintain  trover,  without  showing  a  demand 
and  refusal.*    And  where  the^hirer  of  a  piano  sent  it  to  an  auc- 
tioneer to  be  sold;  held,  that  he  was  guilty  of  a  conversion,  as 
well  as  the  auctioneer,  who  refused  to  deliver  it  up  unless  the 
expenses  incurred  were  first  paid/ 

So,  where  a  foreign  merchant  consigned  goods  to  his  corre- 
spondent in  London,  who  pledged  them  with  a  fieictor  as  and 
for  his  own  property,  and  received  the  amount  in  advance, 
and  afterwards  became  bankrupt;  held,  that  the  factor  was 
liable  to  the  foreign  merchant  in  trover  for  the  goods.i^ 

But  where  a  factor  placed  goods  in  the  hands  of  a  broker  as 
security  for  an  advance  to  himself,  and  with  directions  to  sdl, 
and  the  goods  were  sold  before  any  revocation  of  these  direc- 
tions; it  was  held,  that  the  principal  could  not  maintain  trover 

•  Price  9.  Helyar,  4  BiDfi%  597.  (15  Eng.  C.  L.  87.)  Potter  v.  Starkie,  cited  in  4 
M.  &  S.  360.  Wyattv.  Blades,  3  Camp.  396.  Carlisle  v.  Garland,  7  Bing.  S98. 
(20  Engr.  C.  L.  136.)  Dillon  v.  Langrlej,  2  B.  &  Ad.  131.  (22  En^.  C.  L.  46.) 
Balme  v.  Hutton,  9  Bing.  471.  1  C.  &  M.  262.  Jacobs  v.  Latour,  5  Bing.  130.  (15 
Eng.  C.  L.  388.)    Cooper  v.  Chitty,  1  Burr.  20.    See  Smith's  Leading  Casee,  937. 

^  Croves  V.  Cowhara.  10  Bing.  5.    (25  Eng.  C.  L.  12.) 

«  Tinkler  v.  Poole,  5  Burr.  2567.    3  Wils.  147. 

*^  Glasspool  V.  Young,  9  B.  &  C.  696.     (17  Eng.  C.  L.  474.) 

*  Bloxam  (Knt.)  «.  Hubbard,  5  East,  407. 

'  Loeschman  v.  Machin,  2  Stark.  311.    (3  Eng.  C.  L.  359.) 
>  Duclos  V.  Ryland,  5  Mooie,  518,  n.    And  see  Craven  «.  Ry^er,  9  Marsh.  197. 
(1  Eng.  C.  L.  439.) 

Vol.  II.. 
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against  the  broker,*  though  the  latter  knew  before  he  sold 
the  goods  that  the  factor  was  a  mere  agent,  for  it  was  within 
the  scope  of  the  dutjr  of  a  factor  to  give  authority  to  sell  the 
goods.  So,  where  a  broker  who  was  authorised  to  sell  goods 
*14dl  *at  a  certain  pricey  sold  them  at  an  inferior  price;  it  was  held 
DO  conversion.^ 

Taking  the  property  of  another,  by  assignment  from  one  who 
had  no  authority  to  dispose  of  it;  as  taking  an  assignment  of 
tobacco  in  the  king's  warehouse,  by  way  of  pledge  from  a  bro- 
ker who  had  purchased  it  there,  in  his  own  name  for  his  prin- 
cipal, and  refusing  to  deliver  it  to  the  principal,  after  notice, 
and  demand  by  him,  is  a  conversion;  lor  it  is  an  assumption 
by  the  assignee  of  a  property  in  the  goods.®  So  where  goods 
were  shipped  at  Sunderland,  intended  to  be  sent  to  the  plain- 
tiff's agent  in  London,  but  by  mistake  were  conveyed  to  the 
defendant,  who  sold  part  of  them,  being  at  that  time  ignorant 
of  the  plaintiff's  being  interested  in  them;  held,  that  the  sale 
amounted  to  a  conversion.' 

Where  the  owner  of  goods  on  board  a  vessel  directed  the 
captain  not  to  land  them  on  the  wharf,  against  which  the  ves- 
^1  was  moored,  which  he  promised  not  to  do,  but  afterwards 
delivered  them  to  the  wharfinger  for  the  owner's  use,  under  the 
idea  of  the  wharfinger's  having  a  lien  thereon  for  the  wharfage 
fees,  because  the  vessel  was  unloaded  against  the  wharf;  held, 
that  the  owner  upon  demand  and  denial  might  maintain  trover 
against  the  captain,  unless  the  latter  could  establish  the  wharf- 
inger's right" 
Conver-  If  a  party  wrongfully  intermeddle  with  the  property  of  an- 
sion  by  a  other,  and  disposes  of  it,  it  is  no  answer  that  he  acted  under  the 
'®"^*"  authority  of  a  third  person,  who  had  himself  no  authority  to 
dispose  of  it;  for  in  a  tortious  act  all  are  principals  and  equally 
liable;  therefore,  a  servant  may  be  charged  in  trover  though 
the  conversion  be  done  by  him,  however  innocently,  for  the 
benefit  of  his  master;' and  it  is  immaterial  whether  he  had  his 
master's  authority  or  not  Where  a  bankrupt,  being  indebted 
to  &,  delivered  goods  to  O.'s  servant,  who  gave  a  receipt  for 
them  in  his  master's  name,  and  sold  them  for  his  master's  use; 
*1482  it  was  "held  a  conversion  by  the  servant.*  So  where  a  servant 
received  a  bill  of  exchange  from  t^.,  making  a  promise  that  his 
master  should  discount  it,  which  he  then  delivered  to  his  mas- 
ter, who  kept  the  bill  as  a  security  for  money  dne  from  •tf.  and 
refused  to  discount  it;  held,  that  the  servant  was  liable  to  an 
action  of  trover  for  the  recovery  of  the  bilL^ 

»  Stiemeld  v.  Holden,  R.  &  M.  319.     (31  Ens.  C.  L.  433.)    4  B.  &  C.  5.    (10 
Efigr.  C.  L.  360.) 
^  Dufresne  v,  Hutchinson,  3  Taunt.  117. 
«  M^Combie  v.  Davies,  6  East,  53d.    3  Smith,  557. 

'  Featherstonehaugh  «.  Johnston,  3  Moore,  181.   8  Taunt.  337.    (4  Eng.  C.  L.  86.) 
•  Syeds  v.  Hay,  4  T.  R.  360.  '  Stephens  e.  ElwaU,  4  M.  &  S.  359. 

f  Perkins  v.  Smith,  1  Wils.  338. 
k  Cianch  v.  White,  1  Hodges,  6K    1  Ring.  N.  C.  414.    (37  Ebg.  C.  L.  438.) 


8SC.  VI.]  DEMAND  AVD  REFUSAL.  14ft{ 

Proof  that  the  defendant  stated  that  he  sold  the  property  in 
question  on  the  plaintiff 'saccoiint,  is  not  j9rm<!2ybo<e  evidence 
of  a  conversion.*  But  where  the  captain  of  a  vessel,  on  appli- 
cation for  a  delivery  of  goods,  said  he  had  signed  a  bill  of 
lading  to  deliver  the  goods  to  another;  it  was  held  to  be  a  con- 
version.** 

Where  the  drawer  of  a  bill  of  exchange  deposited  it  with  a 
creditor,  giving  him  authority  to  receive  the  proceeds  and  apply 
them  in  a  specified  way;  and  the  creditor,  after  an  act  of  bank- 
ruptcy by  the  drawer,  gave  up  the  bill  to  the  acceptor  and  took 
another  in  lieu  of  it;  held,  a  conversion  by  the  creditor  for 
which  the  assignee  of  the  drawer  might  maintain  trover,^ 


SECTION  VI. 

DEMAND  AND  REFtSAL. 

A  DEMAND  of  the  goods  by  the  plaintiff  or  bis  a^ent,  and  a  A  demand 
refusal  by  the  defendant  to  deliver  them,  is  in  general  primd  ^^d  re- 
/aciey  evidence  of  a  conversion.  But  a  refusal  on  demand  does  ^"^^ 
not  of  itself  constitute  a  conversion,  for  it  may  be  explained  or  ^ovi-^*" 
rebutted  by  other  evidence."*    Whenever  the  goods  have  law-  denco  of  a 
fully  come  into  the  possession  of  the  plaintiff,  as  by  finding,  or  conTer- 
bailment,  *or  delivery  by  the  owner,  a  demand  is  necessary  in  ®*2°' 
order  to  maintain  this  action,  unless  the  plaintiff  can  prove  some  w^^®^ 
wrongful  act  of  the  defendant  in  respect  of  the  goods,  which  ^lemand  is 
amounts  to  an  actual  conversion.^(I)  Where  bills  of  exchange  neceaaary. 
were  delivered  by  a  trader,  in  contemplation  of  bankruptcy,  to 
a  creditor,  with  a  view  to  a  fraudulent  preference,  and  the 
amount  of  the  bills  was  received  by  the  creditor  after  the  bank- 
ruptcy; it  was  held,  that  a  demand  and  refusal  to  give  up  the 
bills  before  they  became  due  were  necessary  to  enable  the  as- 
signees to  bring  trover  for  them,  as  the  receipt  of  the  amount 
of  the  })ills  by  the  creditor  was  not  itself  a  conversion.'    So, 
where  a  trader  on  the  eve  of  his  bankruptcy  made  a  collusive 
sale  of  his  goods  to  the  defendant;  it  was  held,  that  the  assign- 
ees could  not  maintain  trover  without  a  demand  and  refusal; 


»  Engrlish  V.  Chartera,  3  Stark.  30.     (3  Ed^.  0.  L.  330.) 

^  Thompson  v.  Trail,  6  B.  &  C.  36.    (13  Eng.  C.  L.  103.) 

«  Robson  V.  Rolls,  9  Ring.  648.  (33  Eng.  C.  L.  409.)  1  M.  &  Rol».  339.  See 
Loyell  V,  Marten,  4  Taunt.  799.  Beckwith  v.  Corrall,  3  Bingr.  444.  (13  Eng.  C.  L. 
i4.)    Snow  V.  Leatham,  3  C.  &  P.  314.    (13  Eng.  C.  L.  143.) 

*  Per  Parke,  B.,  in  Stancliffe  v.  Hardwick,  3  C.  M.  &  R.  1.    1  Gale,  139. 

*  3  Saond.  47,  e./.  g, 

'Jones  V.  Fort,  9  B.  &  C.  764.     (17  Eng.  C.  L.  493.) 

(1)  {Bate$  et  al  t.  Conkling,  10  Wend  589.    TbrnpUfM  t.  EkOe,  3  Wend.  4060 
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for  the  parties  were  competent  to  contract  at  the  time  of  the 
sale,  and  until  a  demand  was  made  it  was  uncertain  whether 
the  assignees  would  not  affirm  the  contract*    But  if  one  buy 
goods  of  a  bankrupt  under  such  circumstances  as  will  entitle 
his  assignees  to  maintain  trover  for  them,  such  baying  is  in  it- 
self a  conversion,  and  the  assignees  need  not  adduce  evidence 
of  a  demand  and  refusal.^  A  demand  and  refusal  are  necessa- 
ry to  maintain  trover  against  an  excise  oflScer  for  the  detention 
of  goods  after  payment  of  the  penalty  for  which  the  goods  were 
seized;  for  the  officer  is  not  bound  to  re-deliver  the  goods.* 
The  re-         A  refusal  to  deUver  up  goods  on  demand,  in  order  to  afford 
foAal  must  evidence  of  a  conversion,  must  be  absolute  and  imqualified,  and 
IjJ^"*'  not  merely  evasive  ;*  and  the  party  refiising  must  have  it  in  his 
power  at  the  time  to  deliver  up  the  goods.* 

Wliere,  on  a  demand  of  goods  by  the  real  owner,  the  defend- 
ant refused  to  deliver  them,  stating  as  his  reason  for  the  refusal, 
that  they  had  been  attached  in  his  hands  by  a  foreign  attach- 
ment in  a  suit  against  a  third  party,  from  whom  he  had  received 
them  as  his  own,  which  was  the  fact;  held,  that  there  was  no 
•1434  •evidence  of  a  conversion,  for  the  goods  were  in  the  custody  of 
the  law/  So  where  the  widow  and  administratrix  of  ah  insol- 
vent, on  being  applied  to  by  his  assignees  for  some  papers  that 
had  been  in  his  possession  at  the  time  of  his  decease,  answered 
that  they  were  in  the  hands  of  her  attorney;  held,  not  sufficient 
evidence  of  a  conversion.i^ 

So,  where  the  plaintiff's  goods,  which  had  been  saved  from 
fire,  were  carried  to  a  warehouse  by  the  servants  of  an  insur- 
ance company,  of  which  the  defendant,  as  one  of  such  servants, 
kept  the  key,  and  on  his  being  applied  to  by  the  plaintiff  to  de- 
liver them  up  to  liim,  refused  to  do  so  without  an  order  from 
the  company;  held,  that  this  was  not  such  a  refiisal  as  amount- 
ed to  a  conversion.^  So,  where  the  demand  of  the  goods  is  not 
made  by  the  party  himself,  a  refusal,  on  the  ground  that  tlie 
party  applying  is  unknown,  or  not  properly  authorised,  is  not 
a  conversion.'  So,  if  he  refuse  to  deliver  them  until  the  claim- 
ant shall  have  proved  his  right  J  So,  where  a  deed  was  de- 
manded of  the  defendant,  who  said  he  would  not  deliver  it  up, 
but  that  it  was  then  in  the  hands  of  his  attorney;  held,  not  suf- 
ficient evidence  of  conversion.'^ 

But  where  w^.  lent  goods  to  A,  who  died,  and  on  his  death 

«  Nixon  9.  Jenkins,  3  H.  Bl.  135. 

^  Yates  V.  Carnsew,  3  C.  &  P.  99.    (14  Eng.  G.  L.  SS2.) 

0  Hutchinga  v.  Morris,  6  B.  &  C.  464.     (13  Eng.  O.  L.  236.) 

*  Philpott  V.  Kelly,  3  Ad.  U  Ell.  106,  (30  Eng.  C.  L.  40,)  antcy  1479.    Screnn  «. 
Keppell,  4  Esp.  157. 

*  Smith  V.  Yoang,  1  Camp.  441. 

'  Verrall  v.  Robinson,  3  C.  M.  &  R.  495.    4  Dowl.  P.  C.  342.    1  Gale,  344. 

1  Canot  V.  Hughes,  3  Bing.  N.  C.  448.     (39  Eng.  C.  L.  391.)     1  Hodges,  410. 
k  Alexander  «.  Southey,  5  B.  &  A.  347.     (7  Eng.  C.  L.  85.) 

*  Solomons  «.  Dawes,  1  Esp.  83.  i  Green  v.  Duno,  3  Camp.  315. 
^  Smith  9.  Yonng,  mpra* 


SBC.  VI.]  DEMAND  AND  REFUSAL.  1484 

the  goods  came  into  the  possession  of  C,  who,  when  the  goods 
were  demanded  of  him,  said  that  he  should  do  nothing  but 
what  the  law  required;  held,  sufficient  evidence  of  a  convert 
sion  by  C*  So,  if  a  person  who  has  possession  of  the  goods 
of  another,  on  being  desired  by  the  owner  to  send  them  to  a 
particular  place,  not  only  refuses  to  send  them  to  that  place, 
but  says  generally  that  be  will  not  deliver  them  up  unless  pay* 
ment  of  a  debt  due  from  the  owner  to  him  is  guaranteed,  such 
general  refusal  is  evidence  of  a  conversion,  although  he  might 
not  be  bound  to  send  the  goods  to  any  particular  place.^ 

A  bailee  cannot  be  in  a  better  situation  than  his  bailor; 
•therefore,  where  the  captain  of  a  ship,  who  had  taken  goods  *1485 
on  freight  and  claimed  to  have  a  lien  upon  them,  delivered  them 
to  a  bailee;  the  real  owner  demanded  them  of  the  latter,  who 
refused  to  deliver  them  without  the  direction  of  the  bailor; 
held,  that  the  bailor  not  having  a  lien  on  the  goods,  the  refusal 
by  the  bailee  was  sufficient  evidence  of  a  conversion;  "for," 
said  Lord  Tenterden,  C.  J., "  if  the  bailor  has  no  title  the  bailee 
can  have  none,  for  the  bailor  can  give  no  better  title  than  he 
has;  the  right  to  the  property  can  therefore  be  tried  in  an  ac- 
tion against  the  bailee,  and  a  refusal  like  that  stated  in  the  case 
has  always  been  considered  evidence  of  a  conversion.'^® 

A  demand  and  refusal  are  no  evidence  of  a  conversion  where 
it  is  apparent  that  there  has  been  no  conversion;  as  where  the 
defendant  cut  down  trees  and  left  them  in  the  place  where 
felled;  for  he  cannot  be  said  to  have  converted  the  trees  if 
they  continue  there  as  before.*^  So,  where  the  goods  have  been 
lost  by  a  carrier,  through  negligence,  or  detainedon  the  groimd 
of  a  lien.*  But  if  the  party  in  possession  of  the  ^ods  refuse 
to  deliver  them  on  a  different  ground,  without  mentioning  his 
lien,  it  will  be  deemed  a  waiver  of  the  lien,  and  he  cannot  after* 
wards  set  it  up  as  a  defence  to  the  action.''  Where  a  vendor 
shipped,  by  order  of  the  vendee,  goods,  which  by  the  bill  of 
lading  were  consigned  to  a  third  person  at  a  foreign  port;  be- 
fore the  vessel  sailed,  the  vendee  stopped  payment,  and  the 
vendor  thereupon  demanded  the  goods  of  the  captain,  without 
tendering  freight  or  expenses  of  unshipping;  the  captain  re* 
fused  to  deliver,  solely  on  the  ground  that  he  had  signed  a  bill 
of  lading  to  another;  held,  sufficient  evidence  of  a  conversion; 
for  the  captain  by  his  answer  dispensed  with  any  tender  of  the 
freight « 

A  demand  and  refusal  may  be  evidence  of  a  previous  conver- 
sion.  As  where  an  attorney  had  been  possessed  of  certain 
deeds  of  the  plaintiff  for  a  considerable   time  previous  to 


•  Davies  v.  Nicholas,  7  C.  &  P.  339.    (39  Eng.  C.  L.) 

^  Sharp  «.  Pratt,  3  C.  &  P.  34.    (14  Eng.  C.  L.  197.) 

«  Wilson  tr.  Anderton,  1  B.  &  Ad.  450.    (20  Eng.  C.  L.  496.) 

d  B.  N.  P.  44.    9  Saund.  47,  e.  •  9  Saund.  47,/. 

'  Boardman  v.  Sill,  1  Camp.  410,  n. 

i  Thompson  v.  Trail,  9  D.  &  R.  31.    6  B.  Ac  C.  36.    (IS  Eng.  C.  L.  103.) 
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Michaelmas  term,  and  a  demand  and  refusal  on  the  29th  of 
•i486    November  was  'proved;  held,  that  it  was  evidence  of  a  con- 
version prior  to  Afichaeimas.^ 
By  whom      The  demand  should  be  made  by  the  person  entitled  at  the 
the  de-      time  to  receive  the  goods,  or  his  agent  duly  authorised.     If  a 
shodd  be  ^^^^?  ^  deposited  by  one,  with  the  authority  of  another,  and 
made.        received  by  the  bailee  to  keep  on  the  joint  account  of  the  two, 
one  alone  cannot  lawfully  demand  it  of  the  bailee  without  the 
authority  of  the  other,  so  as  to  maintain  trover  on  the  bailee's 
refusal  to  deliver  it.^ 
Of  whom       The  demand,  should,  in  general,  be  made  of  the  party  who 
and  how  a  ig  j^  ^jj^  possession  of  the  goods,  by  himself  or  his  agent,  or 
shmiM  be  ^'^^  ^^^  ^^®  general  controlling  power  over  them.     A  demand 
made.        ^^Y  be  verbal  or  in  writing,  and  need  not  be  made  upon  the 
defendant  personally;  a  demand  in  writing,  left  at  his  house  is 
sufficient.'^    Where  the  defendant  purchased  a  landau  of  a 
bankrupt,  and  the  assignees  left  a  written  demand  of  it  at  the 
plaintiff's  house;  held,  that  the  non-delivery,  in  pursuance  of 
such  demand,  was  evidence  of  a  conversion  in  trover  by  the 
assignees.'    If  a  verbal  demand  and  demand  in  writing  are 
made  at  the  same  time,  for  the  purpose  of  bringing  an  action 
of  trover,  and  the  one  have  no  reference  to  the  other,  evidence 
of  the  verbal  demand  is  sufficient,  without  the  production  of 
the  writing.* 

No  particular  form  is  necessary,  provided  it  be  clearly  noti- 
fied to  the  defendant  who  the  claimant  is  and  what  goods  are 
demanded;  a  demand  of  payment  for  goods  for  which  an  ac- 
tion of  trover  is  brought,  is  sufficient.'  But  where  the  plaintiff 
the  vendor^of  a  house,  brought  trover  for  various  articles  which 
he  had  left  in  the  house,  some  of  which  were  fixtures,  and  he 
demanded  them  all  as  fixtures,  and  the  refusal  was, "  of  the  fix- 
tures demanded;"  held,  that  this  demand  did  not  enable  the 
plaintiff  to  recover  articles  that  were  not  fixtures.^^ 

•  Wilton  V.  Girdleetone,  5  B.  &  A.  847.     (7  Enff.  C.  L.  978.) 

•  May  V.  Harvey,  IS  East,  197. 

•  Lojran  V.  Houlditch,  1  Esp.  99.  But  when  the  demand  is  not  made  on  the  party 
himself,  a  reasonable  opportunity  should  be  afforded  to  him  to  comply  with  the  demand 
before  the  action  is  brought,  in  order  to  infer  a  refusal.  Gibbs  0.  Stead,  8  B.  &  C. 
533.     (15  Eng.  C.  L.  988.) 

•  Watkins  r.  Walley,  Gow.  69.    (5  Eng.  C  L.  467.) 

•  Smith  V.  Younjj,  1  Camp.  439.  'Thompson  r.  Shirley,  1  Esp.  31. 
«  Colegrave  v.  Dias  Santos,  9  B.  &  C.  76.    (9  Eng.  C.  L.  30.) 
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•SECTION  vn, 

PAKTIES  TO  THIS  ACTION. 

We  have  seen  that  a  party  in  possession  of  the  gQods,  or  Who  may 
having  a  general  absolute  property  in  them,  with  a  right  of  maintam 
possession,  or  having  a  special  property  therein,  may  maintain  ^^^^* 
trover  for  a  tortious  conversion  of  them;  we  have  also  con- 
sidered what  constitutes  a  wrongful  conversion;  it  is  now  pro- 
posed to  show  against  what  party  this  action  may  be  main- 
tained. It  is  a  general  rule  that  all  persons  who  direct  or  assist  Affainat 
in  committing  an  injury  to^he  property  of  another,  are  princi-  what  par- 
pals  and  equally  liable ;  trover,  therefore,  may  be  brought  against  **®?  *^!!Jni. 
any  person  who  was  a  party  to  the  conversion,  though  the  jj^/ 
goods  were  actually  converted  by  another.    As  where  an  exe- 
cution is  delivered  by  •/?.,  to  the  sheriff,  against  the  goods  of 
J3,j  who  at  the  time  has  committed  an  act  of  bankruptcy,  and 
the  sheriff  sells  the  goods  and  delivers  the  money  to  JJ,;  the  ^ 
assignees  of  B.  may  maintain  trover  against  j2,  or  the  sheriff; 
for  the  receipt  of  the  money  by  j2.  is  an  adoption  of  the  act 
of  the  sheriff,  or  both  jointly.*    So  where  a  banknipt  left  some 
plate  with  his  wife,  who  delivered  it  to  a  servant  to  sell,  and 
the  servant  delivered  it  to  the  defendant,  who  pawned  it  im- 
mediately and  gave  the  money  to  the  servant;  held,  that  the 
defendemt  was  guilty  of  a  conversion,  and  liable  in  trover, 
though  he  acted  merely  as  a  friend.^ 

We  have  seen  that  a  servant  is  liable  in  trover  for  a  conver- 
sion, though  for  the  benefit  of  his  master.®  A  master,  how- 
ever, is  not  liable  for  a  conversion  by  his  general  servant  or 
agent,  unless -it  be  done  under  his  special  direction  or  authority;^ 
or  unless  he  subsequently  assents  to  the  wrongful  act,  and  it 
appears  to  be  for  his  use  and  benefit.® 

*But  a«  principal  is  liable  for  a  conversion  by  an  agent  acting    *1488 
in  the  course  of  his  employment    Thus,  proof  of  a  demand 
and  refusal  by  the  servant  of  a  pawnbroker,  is  evidence  of  a 
conversion  by  his  master.'    So,  a  sheriff  is  liable  for  a  conver- 
sion by  his  bailiff.i^ 

One  joint  tenant,  tenant  in  common,  or  coparcener,  cannot  Tenantain 
maintain  trover  against  his  companion;  for  the  possession  ot^^'omon. 
one  is  the  possession  of  the  others.    Thus,  where  the  plaintiff 
and  defendant  were  members  of  a  friendly  society,  and  the  box 


*  B.  N.  P.  41.  9  Sannd.  47,  m.  NichoU  o.  Glennie,  1  M.  &  S.  59d.  RobaoD  v. 
Alexander,  1  M.  &  P.  446,|k?«<,  1490. 

^  fi.  N.  p.  47.    Parker  v.  Godin,  2  Stra.  813. 

•JSlnU,  1481. 

<  Pothonier  v.  Dawson,  Holt,  384.    (3  Eng.  C.  L.  135.) 

'  4  Inst.  317.    Bro.  PI.  133.  Ucmea  v.  Hart,  3  Salk.  441. 

I  See  Sanderson  v.  Baker,  3  Wile.  309.  Woodgate  v.  KnatchbuU,  8  T.  R.  148. 
Carlisle  v.  Garland,  7  Bing.  d98.    (SO  Eng.  C.  L.  136.) 
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containing  the  funds  was  deposited  with  the  former  who  gave 
a  bond  for  the  safe  custody  of  it;  the  defendant  took  away 
the  box  and  gave  it  to  a  stranger;  held,  that  the  plaintiff  could 
not  maintain  trover  against  him,  for  they  were  tenants  in  com- 
mon of  the  box  and  its  contents.*  But  lif  one  joint  tenant,  &c., 
destroy  the  thing  in  common,  the  other  may  bring  trover;  as 
where  one  tenant  in  common  of  a  ship  took  it  awav  and  sent  it 
to  India,  where  it  was  lost  in  a  storm;  it  was  held  to  be  evi- 
dence of  a  destruction  by  him,  so  as  to  render  him  liable  to  an 
action  of  trover  by  his  oompanion>(l) 

The  conversion  of  a  chattel  by  a  tenant  in  common  to  its  ^ 
general  and  profitable  application,  though  it  change  the  form  of 
the  substance,  is  not  such  a  destruction  of  the  subject  matter  as 
to  prevent  the  plaintiff  from  taking  and  using  it  in  its  altered 
state;  therefore,  it  creates  no  right  of  action.    Tlius,  where  one 
tenant  in  common  of  a  whale  refused  to  deliver  a  moiety  of  it 
to  another,  and  cut  it  up  and  expressed  the  oil;  it  was  held 
not  to  amount  to  a  conversion,  the  parties  being  tenants  in  com- 
mon of  the  produce  just  as  much  as  they  were  of  the  original 
chattel*    It  has  been  h(4d  that  the  mere  sale  of  a  ship  by  one 
tenant  in  common  is  not  equivalent  to  a  destruction,  so  as  to 
subject  him  to  an  action  of  trover.^ 

But  in  a  recent  case,  it  was  laid  down  by  Bayley  J.,  that  the 
sale  of  the  whole  bf  a  chattel,  by  one  tenant  in  common,  with- 
out the  authority  of  his  co-tenant,  express  or  implied,  was  with 
respect  to  the  other  a  wrongful  conversion  of  his  undivided 
part* 

An  undivided  property  in  a  chattel,  is  a  sufficient  title  to 
maintain  trover  against  a  stranger  who  has  wrongfully  dealt 
with  it  as  his  own;  but  a  stranger  may  plead  in  abatement  the 
nonjoinder  of  another  part  owner  as  co-plaintiff;  if  he  omit  to 
do  so,  the  plaintiff  may  recover  for  any  injury  to  his  undivided 
interest,  damages  co-extensive  with  that  injury.' 

Trover  will  lie  against  a  corporation  for  a  conversion  by  their 
agent  in  the  course  of  his  employment* 

A  husband  and  wife  may  be  joint  plaintiffs  in  this  action, 
and  wife,  where  there  has  been  a  conversion  of  the  wife^s  goods,  either 
before  or  during  coverture;  if  the  conversion  has  been  during 
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*  Holliday  o.  Camsell,  1  T.  R.  658.  Where  one  tenant  in  common  misaaes  that 
which  he  has  in  common  with  another,  he  is  answerable  to  the  other  in  action  as  for 
a  fiMeoMonu,    Martyn  «.  KnowUya,  6  T.  R.  146.    3  Saund.  47,  A. 

^  Bamardlston  «.  Chapman,  cited  4  East,  131.    B.  N.  P.  34. 
«  Penning  v.  Grenville,  (Lord,)  1  Taunt,  341. 
'  Heath  «.  Hubbard,  4  East,  110. 

•  Barton  v.  WUIiama,  5  B.  &  A.  493.  (7  Engf.  C.  L.  147.)  1  M*Clel.  &  Y.  406; 
and  see  3  Saund.  47,  A.  5th  ed.  Stancliffe  «.  Haidwicke,  8  C.  M.  &  R.  1.  1  Gale,  137, 
pod,  1494. 

'  Per  Parke,  B.,  in  Stancliffe  e.  Hardwicke.    Addison  v.  OTerend,  6  T.  R.  766. 
«  Yarborougrh  o.  The  Bank  of  England,  16  East,  6.    Duncan  e.  Tlie  Proprietors  of 
^e  Surrey  Canal,  3  Stark.  50.    (14  Eng.  C.  L.  159.) 

(1)  {Hyd*  V.  £!s<me,  7  Wend.  354.    GiUmi  y.  JHck^rwti,  Ibid.  449.) 
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coverture  the  husband  may  sue  alone.*  If  there  has  been  a 
conversion  by  the  wife  alone,  either  before  or  after  marriage, 
or  a  joint  conversion  by  the  husband  and  wife  during  cover- 
ture, they  may  be  sued  jointly.^  Proof  of  a  conversion  by  the 
husband  alone,  will  warrant  a  verdict  against  himself  alone, 
though  it  be  alleged  that  they  jointly  converted  the  goods  to 
their  own  use.*  A  declaration  against  husband  and  wife  for 
converting  the  plaintiff 's  goods,  is  supported  by  proof  of  any 
joint  act  whereby  the  plaintiff  was  deprived  of  his  property.^ 

In  trover,  as  in  other  actions  ex  delicto^  several  may  be  Several 
joined  as  defendants,  and  one  or  more  may  be  acquitted,  and  pay  be 
the  rest  found  guilty;  but  all  cannot  be  found  guilty  on  the  same  i^*^^f* 
count,  without  proof  of  a  jouit  conversion  by  all.    Therefore,  ^^3^ 
where  plaintiff  brought  trover  for  goods  against  wf .  and  j8., 
bankrupts,  and  C  and  />.,  their  assignees,  and  proved  that  the 
bankrupts,  before  the  bankruptcy,  were  guilty  of  a  wrongful 
^conversion  of  the  goods;  and  that  the  assignees,  after  the  bank-    *1490 
ruptcy,  took  possession  of  the  goods,  and  refused  to  deliver 
them  to  the  plaintiff  on  demand,  and  the  jury  found  all  the  de- 
fendants guilty,  there  being  only  one  count  in  the  declaration; 
held,  that  the  evidence  did  not  warrant  such  finding;  for  the 
acts  of  the  bankrupts,  and  of  the  assignees,  were  in  themselves 
distinct,  and  there  was  no  one  joint  act  of  conversion  by  them 
all®    But  where  •/?.  purchased  goods  of  B.  for  C,  who  gave 
•/?.  his  acceptance  for  their  amount;  C  having  become  bank- 
rupt, •/?,  proved  the  acceptance  under  the  commission,  and  af- 
terwards returned  the  goods  to  B.  on  which  C's  acceptance 
was  destroyed;  in  an  action  of  trover  by  the  assignees  of  C; 
held,  that  the  jury  were  warranted  in  finding  that  *A.  and  B. 
had  been  guilty  of  a  joint  conversion.' 


SECTION   VIII. 

THE  nSCLARATION. 

The  venue  in  this  action  is  transitory. 

The  declaration  should  state  that  the  plaintiff  was  possessed 
of  the  goods,  as  of  his  own  proper  goods^  and  that  they  came 
to  the  defendant's  possession  hy  finding.  The  omission  of  the 
former  words  is,  however,  immaterial  after  verdict;s^  but  fatal 

•  9  Sannd.  47,  t.  ^  Id, 

•  9  Stark.  Er.  844.    1  Vent.  S4. 

'  Key  worth  v.  HUl,  3  B.  &  A.  685.    (5  Engr.  C.  L.  483.)    B.  N.  P.  46.    8  Stark. 
Er.  845. 

•  Nicoll  V,  Glennie,  1  M.  &  S.  588.  '  Robaon  «.  Alezaoder,  I  M.  &  P.  448. 

'  2  Saand.  47,  m.    Jonet «.  Winckworth,  Hard.  111.    Hodaon  «•  Hadaon,  Latch* 
814. 
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after  judgment  by  default;*  and  the  finding  is  not  traversable.^ 
ATenoent  As  the  conversion  is  the  gist  of  the  action,  it  must  also  be  sta- 
of  the  con-  ted,  but  the  mode  of  conversion  need  not  be  stated;  it  will  be 
veiuon.     sufficient  to  aver  that  the  defendant  *«  converted  the  goods  to 
his  own  use/'*    Though  the  day  of  the  finding  or  conversion 
is  immaterial,  yet  some  day  and  place  of  conversion  must  be 
alleged.**    It  is  not,  however,  necessary  to  prove  that  tlie  con- 
*1491    *version  took  place  in  the  place  alleged  in  the  declaration.*'  The 
Detcrip-    chattels  should  be  described  with  certainty,  that  the  jury  may 
tion  of  the  ]i:now  what  is  meant;  but  the  same  precision  and  certainty  are 
chattel.      ^^^  required  in  this  action  as  in  detinue,  where  the  thing  itself 
is  to  be  recovered.    Thus,  trover  for  a  library  of  books,  with- 
out stating  what  they  are,  has  been  held  sufficient'    So,  for  a 
piece  of  tape,  without  saying  how  many  yards.    The  value  of 
the  chattels  should  also  be  stated.^ 
How  eie-      When  the  action  is  brought  by  an  executor,  administrator,  or 
cytow  and  the  assignees  of  a  bankrupt,  the  character  in  which  the  parties 
ScSS^de-  ^"®  should  appear  in  the  declaration.    If  the  plaintiff,  in  such 
dare.        ^^^9  ^^  never  in  actual  possession  of  the  goods,  he  ne€:d  not 
allege  that  he  was  possessed.     As  where  goods  of  a  testator 
are  taken  and  converted  after  his  death,  and  before  the  execu- 
tor obtains  possession  of  them;  he  may  declare  that  the  iesia- 
tor  was  possessed^  &c.,  and  that  the  defendant  after  his  death 
converted  them;^  or  as  the  conversion  was  after  the  testator's 
death,  he  may  declare  on  his  own  possession  as  executor}  And 
if  the  goods  were  taken  in  the  testator's  lifetime,  though  not 
used  until  after,  the  executor  may  declare  of  a  trover  and  con- 
version in  the  testator's  lifetime^    The  same  principle  applies 
to  assignees  of  a  bankrupt     If  they  never  had  actual  posses- 
sion, they  may  decleure  on  the  possession  of  the  bankrupt,  or  on 
their  own  constructive  possession;  and  in  general,  it  is  advisa- 
ble to  insert  in  the  declaration  counts  in  each  form.    Where 
the  assignees  of  two  partners,  bankrupts,  declared  on  the  pos- 
session of  the  bankrupts  only,  and  it  appeared  that  the  greater 
part  of  the  goods  belonged  to  one  of  the  partners  only,  before 
the  commencement  of  the  partnership,  and  had  never  been 
brought  to  the  partnership  fund,  and  that  the  residue  formed 
part  of  the  joint  estate;  it  was  held,  that  the  plaintiffs  could  re- 
cover the  residue  only;  whereas  if  there  had  been  a  count  on 
the  possession  of  the  assignees,  as  it  was  a  joint  commission, 
•1492    and  the  ^assignment  under  such  commis^on  passed  both  joint 

•  Swallow  «.  Ayncliff,  S.  N.  P.  X378. 

k  Mills  V.  Graham,  I  N.  R.  140.  «  1  Ch.  PI.  I6I: 

'  WUson  9.  Chambers,  Cro.  Car.  263.    Habbard^s  case,  Cro.  EUs.  78. 

•  Brown  «.  Hedges,  Salk.  290. 

'  Elpicke^v.  Acton,  1  Vent.  114.    2  Saand.  74,  o. 

f  Radley  V.  Rudge,  2  Stra.  738. 

b  2  Ch.  PI.  596.    Per  Curiam,  4  B.  &  A.  271.     (6  Eng.  C.  L.  422.) 

I  Hudson  V.  Hudson,  Latch.  214.    2  Saund.  47,  ». 

Jd.    Jenkins  v,  Plombe,  6  Mod.  182. 

Crossier  v.  Oglebj,  1  Stra,  60.    2  Sauad.  47,  ik 
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and  separate  effects,  the  whole  might  have  been  recovered, 
and  there  would  not  have  been  any  misjoinder,  since  the  plain- 
tiffs would  have  described  themselves  as  assignees  of  both  part- 
ners in  the  count  on  their  own  possession,  which  they  might 
well  do,  though  the  property  was  separate,  the  commission 
being  joint.^ 

Assignees,  however,  under  a  joint  commission,  when  suing 
for  a  separate  demana,  need  only  describe  themselves  as  as- 
signees of  those  bankrupts  for  whose  separate  demands  they 
sue.*^  But  where  the  commissioners  are  sepnr&te,  and  the 
same  persons  appointed  assignees  under  each,  though  they  may 
declare  for  a  joint  demand  due  to  all  or  any  number  of  the 
bankrupts,  describing  themselves  as  assignees  of  those  bank- 
rupts, yet  they  cannot  declare  in  the  same  declaration  for  sepa- 
rate demands  due  to  each  bankrupt,  nor  for  joint  demands,  and 
also  separate  demands.^ 

A  declaration  by  husband  and  wife  must  not  allege  a  pos-  Husband 
session  in  them  bothy  nor  state  the  damage  to  have  accnied  to  ^^  w^^®* 
them  both;  for  the  possession  of  the  wife  is  the  possession  of 
the  husband,  and  the  property  vests  in  him  exclusively,  conse- 
quently, the  conversion  cannot  be  to  the  damage  of  the  tvi/e, 
but  of  the  husband/  In  trover  against  husband  and  wife,  if 
the  declaration  state  that  they  converted  the  goods  to  their  own 
use,  it  will  be  sufficient  after  verdict;  for  a  conversion  does  not 
necessarily  imply  an  acquisition  of  property.* 


SECTION  IX. 

THE  FLE4lDIK6S. 

.Br  Reg.  Gen.  Hil.  T.  4  W.  IV,  reg.  4,  "the  plea  of  not  guil- 
ty, in  actions  on  the  case,  shall  operate  only  as  a  denial  of  the 
'breach  of  duty  or  wrongful  act  alleged  to  have  been  commit-  '1493 
ted  by  the  defendant"  The  rule  then  mentions  the  following 
example  as  applicable  to  trover.  "  In  an  action  for  converting 
the  plaintiff's  goods,  the  plea  of  not  guilty  shall  operate  as  a 
denial  of  the  conversion  only,  and  not  the  plaintiff 's  title  to  the 
goods." 

The  conversion  which  is  put  in  issue  by  a  plea  of  not  guilty,  Not  guilty 

« Cock  o.  Tano«  S.  N.  P.  1793.    9  Saand.  47,  n.  5th  ed. 

^  Scott  V.  Franklin,  15  East,  438.  Harrey  «.  Morgan,  3  Stark.  17.  (3  Eng.  C.  L. 
233.)    Stonehouse  o.  De  Silva,  3  Camp.  399. 

«  Hancock  o.  Haywood,  3  T.  R.  433.  Sheatfield  v.  Ha]liday,  id,  779.  Scott  v. 
Franklin,  aupra.    See  a  yery  elaborate  note  on  this  snWect  in  9  bannd.  47,  o.  5th  ed. 

'  Nelthorp  o.  Anderson,  1  Salk.  114.  Draper  v.  Fulkes,  1  Yelr.  165.  9  8&uod. 
47, 1. 

•  Keyworth  v.  Hill,  3  B.  &  A.  685.    (6  Eng.  C.  L.  499.) 
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pats  io  is-  is  a  conversion  in/aci^  and  not  merely  a  wrongful  conversion; 
sue  a  con-  amj  where  there  has  been  a  conversion  in  faci^  and  the  de- 
f^cnly^  fendant  insists  that  such  conversion  was  lawful,  he  must  since 
^  ^'  the  new  rules  confess  and  avoid  it,  by  pleading  specially  the 
right  and  title  by  virtue  of  which  he  converted  it  f  therefore  it 
This  plea  has  been  held,  that  the  defendant  could  not  show  under  a  plea 
admits  a  q(  uqj  guilty  that  he  and  the  plaintiff  were  joint-tenants  of  the 
Fn^^^^  chattel  in  question ;  to  avail  himself  of  that  defence  he  should 
plaintis;  confess  and  avoid  the  conversion  by  pleading  specially  the  title 
bat  to  the  by  which  he  did  it>  But  where  there  has  been  no  acittal 
extent  ne-  conversion,  but  merely  a  demand  and  refusal,  which  are  only 
^*"7  *®  evidence  of  a  conversion,  the  defendant  may  show  under  a  plea 
the  action  ^^  ^^^  S^il^7  that  he  was  tenant  in  common  with  the  plaintiff, 
only.  .  or  was  otherwise  entitled  to  retain  the  goods;  and  it  seems  that 
The  de-  in  siich  case  he  may  even  show  that  he  had  a  lien  on  them: 
fendant  {q^  ^he  plea  of  not  guilty  admits  only  that  the  plaintiff  had 
unSer^U  ^  some  property  or  right  of  possession,  as  between  him  and  the 
any  thin^  defendant,  and  the  latter  may  give  in  evidence  any  defence 
not  incon-  consistent  with  that  admission,  though  he  cannot  be  allowed 
sistent  to  go  into  a  case  which  is  contradictory  to  it;  he  may  therefore 
with  that  show  that  he  himself  had  a  similar  interest  with  the  plaintiff, 
if  there  ^^^^  ^^^^  ^^  perfectly  consistent  with  such  admission** 
has  been  But  he  cannot  give  evidence  to  show  that  the  plaintiff  was 
no  aetual  the  finder  of  the  goods,  and  that  he  himself  was  the  real  own- 
conTer-  ©r.  nor  that  the  sole  property  was  in  another,  by  whose 
"®"*  directions  he  did  the  act  complained  of;  for  that  would  be  in- 

consistent with  liis  admission;  he  may  however  prove,  to  rebut 
a  prinid  facie  case  of  conversion,  that  another  has  the  same 
*1494    ^interest  with  the  plaintiff,  and  that  he  lawfully  acted  by  the 
authority  of  that  other.* 

The  facts  of  the  case  in  which  the  preceding  positions  have 
been  laid  down,  were  these:  the  plaintiff  and  defendant  were 
partners  as  carriers,  they  agreed  to  set  up  a  wagon  in  conunon, 
and  each  party  was  to  supply  horses;  on  the  dissolution  of  the 
partnership,  the  defendant  seized  and  sold  two  horses  supplied 
by  the  plaintiff,  for  the  purpose  of  paying  partnership  debts; 
in  trover  for  tlie  seizure,  it  was  held,  that  he  could  not  give 
evidence  of  these  facts  under  a  plea  of  not  guilty;  but  that, 
since  there  was  an  actual  conversion,  they  should  be  pleaded 
in  confession  and  avoidance.* 

Where  in  trover  for  horses,  the  defendant  pleaded,  Ist,  that 
they  were  not  the  property  of  the  plaintiff;  2dly,  that  the  de- 
fendant (a  sheriff's  officer)  seized  them  under  an  execution 
against  jP.,  whose  property  they  were;  to  which  the  plaintiff 
replied  that  they  were  his  own  property,  modo  et  forma;  held, 
that  the  issue  raised  by  the  defendant  was,  whether  the  cattle 


•  Per  Parke,  B.,  in  Stancliffs  v.  Hardwicic,  9  C.  M.  &  R.  4*    1  Gale,  130. 

'  Per  Parke,  B.,  id. 

•  Stancliffe  v.  Haidwick,  9  C,  M.  &  R.  1.    1  Gale,  197. 
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'were  the  sole  property  of  F.,  and  the  jury,  at  the  trial,  having 
found  that  they  were  the  joint  property  of  the  plaintiff  and  F,, 
the  plaintiff  was  entitled  to  recover.' 

In  trover  for  a  bill  of  exchange,  defendant  pleaded  that  be- 
fore the  conversion,  •S.  was  lawfully  possessed  of  the  bill,  and 
that  he  indorsed  it  to  ^.,  and  that  j8.,  for  a  valuable  considera- 
tion, indorsed  it  to  the  defendant  The  replication  took  issue 
upon  the  averment  of  consideration,  which  was  found  for  the 
plaintiff;  held,  that  by  this  plea  the  title  of  the  plaintiff  was 
admitted,  and  that  the  defendant  was  not  entitled  to  arrest  the 
judgment,  upon  the  ground  that  the  title  appeared  to  be  in  i/^.; 
held,  also,  that  defendant  was  not  entitled  to  a  repleader;  for 
the  facts  alleged  in  the  plea  might  be  perfbctly  true,  and  yet 
the  property  in  the  bill  remain  unaltered  in  the  plaintiff.  As 
if  the  plaintiff  had  lost  the  bill,  or  had  delivered  it  to  •S,  for  a 
special  purpose;  in  neither  of  which  cases  could  the  title  of  a 
third  person  be  set  up  against  that  of  the  plaintiff.^  A  plea 
that  *the  chattel  in  question  was  the  property  of  the  defendant,  *1495 
and  that  he  delivered  them  to  /?.,  who  delivered  them  to  the 
plaintiff,  whereupon  the  defendant  took  it  from  the  plaintiff, 
which  was  the  conversion  complained  of,  has  been  held  gbod 
on  special  demurrer.* 

Where  the  plaintiff  in  trover  claimed  under  a  sale,  it  was 
held,  that  the  defendant,  under  a  plea  that  the  goods  were  not 
the  plaintiff's  property,  could  not  show  the  sale  to  have  been 
fraudulent    The  fraud  must  be  pleaded.*^ 


SECTION  X. 

tlSN. 

If  the  defence  be  that  the  defendant  has  a  lien  on  the  goods  ▲  lien 
in  question,  it  should  be  specially  pleaded;  though  it  seems,  •l^**".*^*^* 
that  if  there  has  been  no  conversion  in  fact,  but  a  demand  p^^^^^f 
and  a  refusal,  only,  a  lien  may  be  given  in  evidence  under  ^ 
the  general  issue.®    The  safer  course,  however^  is  to  plead  it 
specially. 

A  lien  may  be  created  by  custom,  agreement,  or  operation  OenenI 
of  law,  and  is  either  general  or  particular.    A  general  lien,  is  a  lien. 

■  Farrar  v.  Beswick,  1  Mees.  &;  W.  689.    3  Gale,  153. 

^  FancoQTt  V.  Bull;  1  Hodges,  98.     1  Bing.  N.  C.  681.    (87  Eng.  C.  L.  649.) 

*  Morant  v.  Sign,  3  Mees.  it  Wela.  95.    5  Dowl.  319. 

*  Howell  V.  White,  1  M.  &  Rob.  400. 

*  Stanclifie  «•  Haidwieke,  ante,  1494.  The  Conn  of  Common  Pleas  allowed  in 
one  case  foar  special  pleas  of  lieo,  each  yanring  the  description  of  lien,  to  be  pleaded 
along  with  the  general  issue.  Lenchart  «•  Cooper,  1  Bing.  N.  C.  609.  (37  Eng.  C« 
L.476.)    1  Hodges,  16. 
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right  to  retain,  for  a  general  balance  of  account;  and  its  ei- 
istence  may  be  proved  by  evidence  of  an  express  agreement, 
or  mode  of  dealing,  between  the  parties,  or  by  the  general 
*'  usage  among  persons  engaged  in  the  same  line  of  .business.  It 
has  been  established  by  numerous  decisions,  that  the  foUowiog 
classes  of  persons  have  a  general  lien.    Attorneys,*  bankers,^ 

•  1 496    brokers,®  calico-printers,**  factors,^  fullers,  in  some  places,^  *pack- 

ers,*  wharfingers.^  But  conunon  carriers,'  innkeepers^  millers,^ 
printers,'  have  not  a  general  lien.  Whether  dyers  have  a 
general  lien,  is  unsettled,  there  being  conflicting  decisions  on 
the  subject." 
Particular  A  tradesman  has  a  lien  upon  a  particular  chattel  delivered 
lien.  to  him  in  the  course  of  his  business,  for  the  amount  of  his 
chai^,  in  respect  of  labor  bestowed  on  that  particular  chat- 
tel, or  expense  incurred  in  the  execution  of  the  purpose  for 
which  the  chattel  was  entrusted  to  him.  Thus,  a  tailor  has  a 
lien  upon  cloth  delivered  to  him  to  be  made  up;"  a  carrier  has 
a  lieu  for  the  carriage  upon  goods  entrusted  to  him  to  be  d^ 
livered;^  a  master  of  a  vessel  upon  the  lu^age  of  passengers;^ 
an  innkeeper  on  the  goods  of  his  guest,  for  his  bill,*^  so  upon  hor- 
ses in  his  stable,  for  their  keep.'  So  a  trainer  has  a  lien  for 
his  charge  in  training  and  keeping  horses. '  But  a  livery  stable 
keeper  has  no  lien  on  the  horses  in  his  stable,  without  an  ex- 
press agreement*  Commissioners  for  taking  acknowledgments 
of  married  women,  have  a  lien  for  their  fees  on  the  deed,  cer- 
tificate of  execution,  &c"  An  owner,  who  remains  in  posses- 
sion of  a  ship,  has  a  lien  on  the  goods  on  board  belonging  to 
the  charterer,  for  the  freight  due  under  the  charterparty/  Bat 

•  Stevenson  v.  Blakelock,  1  M.  &  S.  535.    Ex  parte  Pemberton,  18  Ves.  383. 

k  Scott  V.  Franklin,  15  East,  428.    BoUand  «.  Bygrave.R.  &  M.  271.    (2lEag.C. 
L.  436.)  % 

« Maanaa  «.  Henderson,  1  East,  335.    Mann  v.  Forrester,  4  Camp.  60. 

•  Weldon  v.  Gould,  3  Esp.  268. 

•  Kniger  «.  Wilcox,  Amb.  252.    6  T.  R.  262.    Kinlock  r.  Craig,  3  T.  R.  119. 

'  Sweet  V.  Pjm,  1  East,  4.    But  aee  Cumpston  v,  Haigh,  1  Hodges,  374.   2  Bing. 
N.  C.  449.     (29  Eng.  C.  L.  391.) 
f  ExparU  Deeze,  1  Atk.  228.    Gree^  «.  Farmer,  1  Bl.  651.    4  Burr.  2222. 
k  Nay  lor  «.  Mangles,  I  Esp.  109.    Speara  v.  Hartley,  3  Esp.  81. 

•  Openheim  o.  Ruaaell,  2  B.  &  P.  42.    Kirkman  v.  Shawcrosa,  6  T.  R.  14. 
j  Jones  9.  Thurlow,  8  Mod.  172. 

k  Ex  parte  Ockenden,  1  Atk.  238.    5  M.  &  S.  180. 

>  Blake  o.  Nicholson,  3  M.  &  S.  167. 

»  Roee  «.  Hart,  8  Taunt  499.    (4  Eng.  C.  L.  185.)    Bennett «.  Johnson,  2  Oh.  455. 

•  Husaey  «.  Christie,  9  East,  433.  «  Skinner  «.  Upshaw,  Loid  Raym.  758. 
p  Wolfe  V.  Summers,  2  Camp.  201. 

4  Naylor  «.  Mangles,  1  Esp.  109.  Thompson  v.  Lacy,  3  B.  &  A.  283.  (5  Eog.  ^• 
L.  285.)  ,    , 

'  Johnston  v.  Hill,  3  Stark.  172.  i(14  Eng.  C.  L.  176.*)  Yorke  v.  Grenaogb,  Lord 
Raym.  666. 

•  Bevan  v.  Walters,  M.  &  M.  236.     (22  Eng.  C.  L.  301.)  ... 
t  Johnson  v.  Etheridge,  1  C.  &;  M.  743.    Wallace  v.  Woodgate,  R.  &  M.  194.  (^^ 

Eng.  C.  L.  414.) 
"  Ex  parte  Grove,  3  Binor.  N.  C.  304.    (32  Eng.  C.  L.) 
V  Campion  o.  Golrin,  2  Hodges,  116. 
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where  a  mortgage  deed  was  delivered  to  •/?.,  an  auctioneer, 
for  the  purpose  of  obtaining  payment  of  the  principal  and  in- 
terest Que  thereon  from  the  mortgagor,  and  A.  made  several 
applications  for  that  purpose*;  held,  that  A.  had  no  lien  on  *the    *1497 
deed  in  respect  of  the  charge  for  making  those  applications.^ 

The  vendor  of  goods  has  a  lien  on  them  for  the  price  ;^  Sale, 
unless  they  are  sold  upon  credit,  in  which  case  he  has  no  lien.® 
But  a  man  who  finds  the  property  of  another,  which  has  been  Lost  pro- 
lost  or  mislaid,  and  voluntarily  puts  himself  to   trouble   or  P®^- 
expense  to  preserve  it,  and  to  find  the  owner  has  not  a  lien 
upon  it  for  the  recompense  which  he  may  reasonably  deserve.' 
If  tt^.  repairs  and  expends  labor  upon  a  chattel,  without  the 
authority  of  the  owner,  he  has  no  hen  on  it  for  such  repairs  as 
against  the  owner.® 

The  party  claiming  a  lien,  must  have  possession  of  the  Posmb- 
goods,  and  if  he  obtains  possession  by  fraud  or  misrepresenta-  j|^°  ^^ 
tion,  he  cannot  enforce  his  claim  of  lien,  though,  if  Uie  goods  "*""• 
had  come  rightfully  into  his  possession,  he  might  have  retained 
Ihem.^ 

By  statute  6  G.  IV,  c.  94,  s.  2,  any  person  entrusted  and  in  Factors' 
possession  of  any  bill  of  lading,  India  warrant,  dock  warrant,  ^^^ 
order  for  delivery  of  goods,  &c.,  shall  be  taken  to  be  the  true 
owner  of  such  goods,  &c.,  so  far  as  to  give  validity  to  any 
agreement  for  the  sale,  deposit,  or  pledge  thereof,  as  a  security 
for  money,  &c.,  provided  the  person  advancing  money,  &c,  on 
the  security  thereof,  &c.,  shall  not  have  notice  that  the  person 
in  possession  of  such  documents  is  not  the  actual  and  bond  fide 
owner  of  the  goods,  &c.    And  sec  5  enacts,  that  any  person 
may  take  such  documents  in  pledge,  though  he  has  notice  that 
the  holder  is  a  factor  or  agent;  but  that  he  shall  have  no  far- 
ther right  in  the  said  goods  or  documents  than  the  factor  or 
agent  had  at  the  time  of  the  deposit.   It  was  determined,  under  Decisions 
the  former  section,  that  a  person  receiving  India  warrants  in  andw  the 
pledge,  from  a  factor,  was  not  entitled  to  retain  them  against  ^'^^""^ 
the  true  owner;  if,  applying  his  understanding  to  the  circum- 
stances, and  exercising  due  diligence,  he  might  know  that  the 
•goods  were  not  the  property  of  the  factor.*    It  has  been  held,    •1498 
under  section  5,  that  where  a  broker  accepted  bills  on  his 
principal,  on  the  security  of  goods  then  in  his  hands,  and 
pledged  the  goods  with  a  person  who  had  notice  of  the  agency, 
the  broker  could  only  transfer^such  right  as  he  had,  which  was 

'  Nanderson  «.  Bell,  2  C.  &  M.  304. 

b  Townley  o.  Crump,  1  H.  &  W.  564.    4  Ad.  &  Ell.  58,  (31  Eng.  C.  L.  23,}  /mm/, 
1499. 

*  Crawshay  v.  Hnmfray,  4  B.  &  A.  50.    (6  Eng.  C.  L.  344.) 

<  Nicholson  v.  Chapman,  2  H.  Bl.  254.     bucks  v.  Bristead,  2  Bl.  1171. 

*  Hiscox  0.  Greenwood,  4  Esp.  174.    Buxton  ««  Bangham,  7  C.  &  P.  674.    (32 
Eng.  C.  L.) 

'Taylor  V.  Robinson,  8  Taunt.  648.    (4  Eng.  C.  L.  238.)    Lempriere  v.  Pasley, 
2  T.  R.  485.    Madden  «.  Kempster,  1  Camp.  12. 
>  Erass  «•  Traeman,  1  M.  &  Rob.  10. 
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a  right  to  be  indemnified  against  the  bilb  which  he  accepted 
and  that  the  principal  having  satisfied  those  biUs,  was  entitled 
to  have  back  his  goods  from  the  pawnee,  without  paying  the 
amount  for  which  they  were  pledged.* 

Where  wf  .,  a  factor,  accepted  a  bill  of  exchange  for  B.^  on 
an  engagement  by  the  latter  to  consign  goods  to  hinn  for  sale: 
•  and  B.y  in  fraud  of  his  engagement,  subsequently  consigned 
the^  goods  to  C,  who,  without  the  knowledge  or  concurrence  of 
^.,*and  without  having  made  any  advances  on  the  goods  him> 
self,  transferred  the  bill  of  lading  to  t^.,  with  directions  to  sell 
the  goods  for  the  benefit  of  B. ;  held,  that  A.  did  not  thereby 
acquire  a  lien  on  the  goods  for  the  amount  of  his  acceptance, 
and  that  he  could  not  maintain  trover  against  a  creditor  of  jS., 
who  seized  the  goods  under  a  foreign  attachment.^ 
WaiTOT  of      A  party  waives  his  right  of  lien,  if  upon  being  applied  to 
lien.         to  deliver  up  the  goods,  he  claims  to  retain  them  on  a  different 
ground  than  that  upon  which  he  rests  his  claim  of  lien.'    So 
where  A.  having  repaired  a  carriage  for  j8.,  allowed  him  to 
take  it  away  from  time  to  time;  held,  that  he  could  not  after- 
wards detain  it  for  the  amount  of  repairs,  nor  upon  a  claim  for 
standage  without  an  express  contract  to  pay  for  standage,  un- 
less the  owner  left  it  upon  the  premises  beyond  a  reasonable 
time  after  notice.' 

But  a  person  does  not  waive  his  lien  by  the  mere  fisict  of  his 
omitting  to  state  that  he  claims  to  retain  the  goods  in  that  right 
when  they  ar^  demanded;  nor  is  it  sufficient  evidence  of  a 
waiver  of  his  lien,  that  he  bought  these  goods  with  others, 
which  he  also  refused  to  deliver  up,  although  he  had  no  lien  ou 
*1499     *them,  the  same  as  to  the  whole  being  void.  Therefore,  where 
the  defendant  had  a  lien  on  cloths  purchased  firom  a  trader, 
after  an  act  of  bankruptcy,  and  on  their  being  demanded  by 
the  assignees,  refused  to  give  them  up,  saying  ^he  might  as 
well  give  up  every  transaction  of  his  life;''  held,  that  this 
was  no  waiver  of  his  lien,  and  that  it  was  not  merged  in  the 
purchase.* 
A  lien  is        A  party  waives  his  lien  by  parting  with  the  possession.     So 
dirested     if  a  party  takes  the  goods  in  execution  at  his  own  suit,  he 
©f  to  T?I  waives  his  lien.'    So,  goods  are  divested  of  a  lien  by  a  corn- 
very.  *  **  P^®^®  delivery,  which  is  a  question  for  the  jury.  Where  several 
goods  belonging  to  one  owner,  are  carried  tfie  same  voyage^ 
a  delivery  of  part  does  not  defeat  the  lien  upon  the  remainder 
for  the  whole  freight.^    But  where  the  plaintiff  sold  timber  to 


•  Fletcher  v.  Heath,  7  B.  &  C.  517.    (14  Eng.  C.  L.  94.) 

^  Bruce  «  Wait,  MS.     Coram  Tindal,  C.  J.,  Sam.  Ats.  1837.    A  mle  to  set  aside 
a  nonsuit  afterwards  refused  by  the  Court  of  Exchequer. 

*  Boardman  v.  Gill,  1  Camp.  410,  n. 

'  Hartley  v.  Hitchcock,  1  Stark.  406.     (3  Eng.  C.  L.  447.) 

•  While  o.  Gainer,  9  Moore,  41.    d  Bing.  23.     (9  Eng.  C.  L.  303.) 
'  Jacobs  «p.  Latour,  5  Bing.  130.     (15  Eng.  C.  L.  388.) 

*  Bemal  v.  Pirn,  1  Gale,  17. 
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B.  felled  on  land  occupied  by  Jl.^  at  so  much  per  foot,  and  the 
timber  was  measured;  and  B.  carried  away  part  of  the  trees, 
and  marked  the  remainder;  held,  that  the  plaintiff  had  no  lien 
on  the  remaining  part  for  the  price  of  the  whole,  for  the  deli- 
very was  complete.*  By  the  custom  of  trade  in  Liverpool 
the  transfer  of  a  delivery  order  from  the  vendor  to  the  vendee 
of  the  goods  enables  the  latter  to  go  into  the  market  and  dis- 
pose  of  such  goods.  Where  the  vendee  had  thus  disposed  of 
part  which  had  been  delivered  according  to  his  order,  and  he 
then  became  bankrupt,  the  rest  of  the  goods  remaining  in  the 
warehouse  of  the  vendor;  held,  that  the  latter  was  entitled  to 
retain  them;  the  giving  of  the  delivery  order  not  operating  as 
between  the  original  vendor  and  vendee  as  a  complete  transfer 
of  the  goods.^  If  goods  upon  which  a  party  has  a  lien  are 
taken  away  by  undue  means,  the  lien  revives  on  his  recover- 
ing possession  of  them.^ 

A  lien  is  not  destroyed,  though  the  demand  out  of  which  it 
arises  is  barred  by  the  statute  of  limitations.^    If  a  party  who 
has  a  lien  on  a  chattel  abuses  it,  or  wrongfully  parts  with  it, 
*the  owner^s  right  thereto  is  revived,  and  he  may  maintain    •1500 
trover  for  it  against  the  holder.* 


SECTION  XI. 

EVIDENCE  AND  DAMAGES. 

The  evidence  in  this  action  must  depend  upon  the  issue 
raised  by  the  pleadings.  Under  a  plea  of  not  guilty  the  plain- 
tiff will  be  required  to  prove  only  a  conversion  in  fact,  and  the 
value  of  the  goods. 

Where  a  party  who  was  employed  by  the  plaintiff  to  dis- 
count a  bill  misapplied  it  in  discbarge  of  a  deot  of  his  own; 
held,  that  he  was  a  competent  witness  for  the  plaintiff  in  trover 
against  the  party  to  whom  it  was  wrongfully  transferred,  for 
he  stood  indifferent  between  the  parties.'  Where  a  demand 
of  the  goods  in  question  was  made  under  the  authority  of  a 
power  of  attorney,  which  was  not  disputed;  held,  that  it  need 
not  be  produced.^ 

To  support  a  plea  of  the  statute  of  limitations  in  trover,  by 
showing  a  conversion  more  than  six  years  before  action 

•■  Tansley  «.  Turner,  1  Hodges,  367. 

^  Townley  «.  Cnimp,  1  Harr.  &  WoU.  564.   4  Ad.  ^  Ell.  58.    (31  Emr.  G.  L.  5».) 
«  Wallace  t^.  Woodgate,  1  C.  &  P.  575.    (11  Eng.  C.  L.  477.)    R.  &  M.  193. 
(91  Eng.  C.  L.  414.) 
'  Spears  v.  Harlev,  4  Esp.  81.  *  Scott  v.  Newingtoo,  I  M.  &;  Rob.  252* 

'  FancouTt  v.  Bull,  1  Ring.  N.  C.  681.    (27  Eng,  C.  L.  542.)    1  Hodges,  98. 
I  Leuchart «.  Cooper,  7  C.  &  P.  119.    (39  Eng.  C.  L.) 
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bronghty  the  defendaDt  must  either  prove  an  actual  conirersioii 
in  fact,  or  give  evidence  of  a  positive  and  absolute  demand  and 
refusal  before  that  period.* 
The  dar         With  respect  to  the  damages  to  be  recovered  in  this  action, 
mages  to   the  general  rule  is,  that  the  value  of  the  property  at  the  time  of 
^®2??'     the  conversion,**  or  at  any  subsequent  time, may  be  awarded 
the  ▼aloe   ^Y  ^^^  j"^  *^  ^^^^  discretion. '(1^     If  the  goods  have  been  re- 
ef the  pro- turned  to  the  plaintiff  the  practice  is,  in  ordinary  actions  of 
pert^rat     trover,  to  give  merely  nominal  damages;   but  if  an  actual 
the  time  of  damage  has  'been  sustained,  which  was  the  necessary  oonse- 
^JJJj^J     quence  of  the  conversion;  as  if  the  action  be  for  riding  the 
*15o'l    pla.intiff 's  horse,  damages  may  be  recovered  notwithsCatiding 
the  chattel  is  returned.'' 
Damages.      Where  the  goods  had  been  delivered  to  the  plaintiff  and  ec- 
cepted  by  him  unconditionally  after  the  action  had  been  com- 
menced; it  was  held,  that  he  could  not  recover  more  than  no- 
minal damages,  particularly  as  no  special  damage  was  alleged 
in  the  declaration,  and  the  damages  sought  to  be  recovered 
were  not  the  necessary  consequence  of  the  conversion;  for  the 
plaintiff  was  not  bound  to  accept  the  goods,  he  might  have  pro- 
ceeded with  his  action.*  In  trover  for  a  bank  note,  the  accept- 
ance of  part  of  the  produce  does  not  affirm  the  taking  so  as  to 
waive  the  tort,  but  the  amount  received  will  go  in  reduction  of 
damages.'    In  trover  against  a  sheriff  for  a  wrongful  sale,  the 
jury  may  deduct,  in  their  estimate  of  damages,  the  expenses  of 
the  sale;*  but   in  estimating  the  damages  the  jury  are  not 
bound  by  the  sum  at  which  the  goods  sold,  they  may  allow 
what  they  consider  to  be  the  real  value  of  the  goods.** 
Where  the  defendant  lent  money  at  usurious  interest  to  the 

•  Philpott  9.  Kelley,  4  Ner.  Ae  M.  611.  3  Adol.  &  Ellia,  106*  (30  fing.  G.  L.  40.) 
1  Har.  &  WoU.  134. 

k  Meicer  e.  Jones,  3  Camp.  477.    Davis  «•  OsweU,  7  C.  I(  P.  804.    (38  Eng.  C. 

«  Greemng  v.  Wilkindon,  1  C.  &;  P.  685.  (11  Eng.  C.  L.  490.)  By  3  &  4  W. 
IV,  c.  48,  a.  89,  the  j&ry  may  give  damages  in  the  nature  of  interest  over  and  aboTe 
the  value  of  the  goods  at  the  tame  of  the  converaion. 

•  Per  Tindal,  C.  J.,  in  Moon  v,  Raphael,  3  Bing.  N.  C.  310.  (89  Eng.  G.  L.  347.) 
1  Hodffes,  293.  Quare,  whether  special  damage  should  be  alleged  in  the  declaration, 
to  enable  the  plaintiff  to  recover  it.  JcL  In  Davis  o.  Oswell,  suprm  Parke,  B.,  held, 
that  if  .special  damage  be  laid  in  the  declaration,  the  plaintiff  may  recover  it,  together 
with  the  value  of  the  chattel  in  question. 

•  Moon  «•  Raphael,  nipro.  See  Sydes  9.  Hay,  4  T.  R.  860.  Sippora  «•  Baasett, 
18  Yin.  Ah.  txL  £v. 

'  Bum  «.  M^nis,  8  G.  &  M.  579. 
f  Gierke  tx.  T^ieholson,  1  G.  M.  &  R.  784.     1  Gale,  81. 

k  Glasspo«ie  «.  Young,  9  B.  Ic  G.  696.  (17  Eng.  G.  L.  474.)  See  Whitehouse 
«.  Atkinson,  3  G.  &  P.  344«    (14  Eng.  G.  L.  339.) 

(1)  (The  value  of  the  goods  it  the  ordinarv  moaiure  of  damages,  but  the  jury  may  go  beyood 
it  Harger  ▼.  JlTMaitUt  4  Wattt,  418.  Where  the  action  ii  for  bonds,  the  measure  is  the 
•Jnouot  which  may  be  recovered  on  them.  Romig  v.  Romirt  2  Rawk,  841.  In  trover  Ibr 
a  promissory  note,  the  jury  are  not  confined  to  the  principu  of  the  note  with  interest,  but 
nay  give  damsges  beyond  this,  where  there  has  been  an  outrage  in  the  taking  or  vexatioa  or 
oppression  in  the  detention.    Ibylor  v.  Morgim^  3  Watts,  333.) 
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plaintiff;  to  color  the  transaction,  a  sale  of  goods  for  the  amount 
of  the  money  lent  was  made  by  plaintiff  to  defendant,  and  the 
goods  were  transferred;  it  was  agreed  that  they  should  be  re-  , 
sold  to  plaintiff  at  a  higher  price,  if  a  bill  drawn  by  defendant 
on  plaintiff  for  the  re-purchase  money,  should  be  dishonored; 
the  bill  was  dishonored,  and  the  defendant  retained  the  goods; 
held,  that  the  plaintiff  might  recover  in  trover  for  the  full  value 
of  them,  without  deducting  the  money  advanced  on  the  first 
pretended  sale.* 

*The  court  will,  in  some  cases,  stay  the  proceedings  on  the    *1502 
restoration  of  the  chattel  in  question  and  payment  of  costs. 
But  if  the  value  of  the  article  be  not  ascertained,  or  if  the  plain- 
tiff claims  special  damage,  the  court  will  not  interfered 

In  trover  for  a  packet  of  letters,  the  defendant  was  allowed 
to  stay  proceedings,  as  to  one  of  the  letters,  upon  delivering  it 
up  and  paying  costs.® 

*  Hargreaves  v.  HutohinsoD,  9  Adol.  &  Ellis,  19.  (99  Eng.  C.  L.  IS.)  4  Ner.  & 
M.  11. 

» Taoker  «.  Wright,  3  Bing.  601.  (13  Eng.  C.  L.  64.)  Gibson  o.  Ham|^r0y«  1 
C.  &M.  644.  Mackinson  o.  Kawlinson,  9  Price,  460.  Whitten  «.  Fuller,  9  BL  908. 
Olivant  o.  Berino,  1  WUs. 

«  Earle  v.  Holderneea,  4  Bing.  469.     (15  Eng.  C.  L.  41.)    1  M.  &  P.  964.    And 

e  Bransdon  «.  Austen,  1  Tldd\  Prac.  571.    B.  K.  P.  49.    Fiaher  v.  Prime,  3  Burr. 
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-CHAPTER  XXIV. 
WilRRANTY  OF  HORSES. 

The  nature  and  effect  of  a  warranty  on  the  sale  of  goods  in 
general  having  been  considered  in  former  parts  of  this  work,* 
the  following  observations  will  be  confined  to  a  warranty  on 
the  sale  of  horses. 
Remedy        If  a  horse,  upon  being  sold,  is  warranted  sound,  or  as  pos- 
^  *         sessing  any  particular  quality,  as  quiet  to  ride  or  drive,  and 
■*f**^  afterwards  proves  to  be  unsound,  or  devoid  of  such  quality,  the 
^'  purchaser  may  maintain  an  action  of  assumpsit  or  on  the  case 
upon  the  warranty  against  the  seller;  the  former  is,  however, 
the  more  usual,  and  a  preferable  remedy.**    To  maintain  this 
action  there  must  be  an  express  warranty  or  fraud  on  the  part 
of  the  seller.  No  price,  however  high,  will  imply  a  warranty.* 
Constrao-  No  particular  form  of  words  is  necessary  to  constitute  a  war- 
*«  ®^  .    ranty;  the  general  rule  is  that  whatever  the  vendor  represents 
''*"*"*^®*  at  the  time  of  the  sale  is  a  warranty.(l)    An  assertion  by  the 
vendor  of  a  hotse,  in  the  course  of  conversation  and  dealing, 
and  before  the  bargain  was  complete,  that  the  vendee  might 
depend  upon  it  that  the  horse  ^  was  perfectly  quiet  and  free 
from  vice,'^  is  a  warranty  to  that  effect'    And  where  the  ven- 
dor at  the  time  of  the  sale  said,  *'  I  never  warrant,  but  he  is 
sound  as  far  as  I  know;''  held,  to  be  a  qualified  warranty  on 
which  the  purchaser  might  maintain  an  action,  if  he  could 
show  that  the  horse  was  unsound  to  the  knowledge  of  the 
*1504   vendor.*  Where  there  was  a  written  warranty  in  these  *terms, 
<<to  be  sold,  a  horse  five  years  old; — ^has  been  constantly  driv- 
en in  the  plough — ^warranted;"  held,  that  the  warranty  ap- 
plied to  the  soundness  only.''    So, -where  the  contract  was  in 
these  words, "  Received  of  Mr.  B.  10/.  for  a  grey  four  year 
old  colt,  warranted  sound  in  every  respect;"  held,  that  the 
warranty  was  restricted  to  the  soundness,  the  age  being  matter 
of  descripdon  or  representation  only,  by  which,  in  the  absence 
of  fraud,  the  seller  was  not  bound  ;s^  and  where  the  vendor  not 
knowing  the  age  of  the  horse,  but  having  a  written  pedigree, 
'  '       ■  I  I  I  1 1  1. 1     .-II  ,      III      I  -»■  I   I 

•  See  anUy  96.  1077.  ^  Williamson  v.  Allison,  S  East,  446. 

•  Parkinson  o.  Lee,  3  East,  332.    Le  Neuyille  o.  Nonrse,  3  Camp.  351. 
'  Cave  0.  Coleman,  3  M.  &  R.  3. 

•  Wood  V.  Smith,  5  M.  &  R.  134.    4  C.  &  P.  45.     (19  Eng.  C.  L.  367.) 
'  Richardson  o.  Brown,  1  Btng.  344.     (8  Enff.  C.  L.  339.) 

i  Budd  V.  FainnaDn,  8  Binj^.  48.  (21  Eng.  C.  L.  217.)  5  C.  &  P.  78.  (24  Enjr. 
C.  L.  231.)  Geddes  v.  Pennington,  5  Dow.  164.  Buchanan  v.  Pamshaw,  3  T.  R. 
745. 

(1)  (Whether  what  was  said  amounted  to  a  representation  of  aoandneestor  to  a  mere  ezpras- 
■ioo  of  an  opinion,  beloogi  to  the  jorj  to  determine.     Wdtnuy  t.  Skfton,  10  Wend.  411.) 
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which  he  received  with  him,  sold  him  as  a  horse  of  the  age 
stated  in  the  pedigree,  observing  at  the  same  time  that  it  was 
his  only  source  of  information;  held,  not  to  amount  to  a  war- 
ranty.•(!) 

A  general  warranty  will  not  extend  to  guard  against  defects  What  a- 
which  are  manifest  and  visible  to  the  senses  of  the  purchaser,  mounts  to 
and  require  no  skill  to  detect  them;  as,  if  a  horse  be  warranted  JI^I^^ 
perfect  and  want  an  ear  or  a  tail>    Where  the  seller  told  the  wananty. 
purchaser  that  the  horse  was  a  crib-biter,  and  he  also  had  a 
splint  which  was  apparent;  held,  that  a  warranty  that  the  horse 
was  sound  wind  and  limb  at  the  time  of  the  sale  did  not  extend 
to  those  defects.*  Under  a  general  warranty  roaring  constitutes 
unsoundness,  if  it  proceeds  from  disease  or  organic  defect,* 
otherwise  not.®    A  nerved  horse  is  unsound.^    A  cough  is  un- 
soundness, unless  it  appear  to  be  of  a  temporary  nattrt*e  only;* 
but  crib-biting  is  not.*^    Lameness  which  renders  a  horse  less 
fit  for  service  is  unsoundness;'  but  a  temporary  injury  from  an 
accident  is  notJ    Proof  that  a  horse  is  a  good  drawer  will  not 
satisfy  a  warranty  that  he  is  a  good  drawer  and  pulls  quietlv 
'in  harness.'^    Bone  spavin  in  the  hock  is  unsoundness,  though 
it  may  not  produce  *lameness  for  years  after;'  but  mere  bad-    *1505 
ness  of  shape,  (such  as  may  produce  cutting,)  though  render- 
ing the  horse  incapable  of  work,  is  not  unsoundness.'" 

Where  the  seller  informed  the  buyer  that  one  of  two  horses  The  war- 
he  was  about  to  sell  him  had  a  cold,  but  agreed  to  deliver  both  ran^mn** 
at  the  end  of  a  fortnight,  sound,  and  free  from  blemish;  and  at  JSetuneof 
the  expiration  of  that  time,  the  horses  were  delivered,  but  one  the  sale, 
had  a  cough,  and  the  other  a  swelled  leg,  which  was  apparent 
at  the  time  of  the  sale;  and  the  buyer  brought  an  action  to  re- 
cover the  price,  and  a  verdict  was  found  for  the  seller;  the 
court  of  Common  Pleas  refused  to  disturb  it,  or  grant  a  new 
trial,  as  the  warranty  did  not  apply  to  the  time  of  the  sale,  but 
to  a  subsequent  period.**    A  warranty  of  soundness  is  broken 
if  the  disease  or  defect  existed  at  the  time  of  the  sale,  although 


'  Dunlop  V.  Waugh,  Peake,  133. 

>>  3  Bl.  Com.  165.    Batterfield  v.  Barroughe,  1  Salk,  216. 

«  Margetson  v.  Wright,  7  Bing.  603.  (20  Eng.  C.  L.  255.)  8  id.  454.  (31  Eag. 
C.  L.  342.)     1  M.  &  Scott,  622. 

*  Onslow  V.  Eames,  2  Stark.  61.    (3  Eng.  C.  L.  255.) 

*  Baasett «.  CoUis,  2  Camp.  523. 

'  Beat  V.  Oabonie,  R.  &  M.  290.    2  C.  &  P.  74.    (12  Eng.  C.  L.  33.) 
r  Shillitoe  v.  Claridge,  2  Ch.  425. 

*  Broennenburgh  v.  Haycock,  Holt,  630.    (3  Eng.  C.  L.  207.) 

I  Elton  V.  Brogden,  4  Camp.  281.  i  Garment  «•  Barra,  2  Eap.  673. 

k  Coltherd  o.  Puncheon,  2D.  &  R.  10.    (16  Ene.  C  L.  65.) 

I  Watson  V.  Denton,  7  C.  &  P.  85.     (32  Eng.  C.  L.) 

»  Dickinson  o.  FoUett,  1  M.  &  Rob.  299. 

»  Liddard  0.  Kain,  9  Moore,  356.    2  Bing.  183.    (9  Eng.  C.  L.  373.) 

(I)  (An  affirmation  that  a  horse  is  not  lame,  accompanied  by  the  declaration  of  the  owner 
that  be  wonM  not  bo  afraid  to  warrant  him,  is  enough  to  esUblish  a  warranty.  Cock  t.  Bbtdy^ 
13  Wend.  277.) 
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the  existeooe  oould  not  then  be  detected,  and  did  not  appear 
until  two  months  afterwards.* 

An  agent  or  servant  employed  to  sell  a  horse  and  receive 
the  price,  has  an  implied  authority  to  warrant,  and  any  repre- 
sentation which  he  makes  at  the  time  of  the  Kale  will  be  evi- 
dence against  the  principal.'  And  if  a  horse-dealer  even  gives 
express  directions  to  his  servant  not  to  warrant,  still  he  is 
bound  if  the  servant  does  warrant;  because,  the  servant  having 
a  general  authority  to  sell,  is  in  a  condition  to  warrant;  and 
the  master  has  not  notified  to  the  world  that  the  general  au- 
thority is  circumscribed;*  but  if  a  master,  noi  a  horse-dealer, 
desire  his  servant  not  to  warrant,  he  is  not  bound  by  any  re- 
presentations which  the  servant  may  make  respecting  the 
horse.*  A  master,  however,  is  not  bound  by  any  representa- 
tion or  acknowledgment  made  by  the  servant  respecting  the 
hOTse  at  any  other  time  than  upon  the  sale,  without  bis  aa- 
thority.  Therefore,  where  on  the  purdiase  of  a  horse,  the 
vendor  had  given  a  warranty  *of  soundness  generally,  and  the 
servant,  who  was  sent  with  the  receipt  to  the  agent  of  the 
other  party,  inserted  at  his  request,  but  without  a  special  or 
general  authority  from  his  master,  <<  warranted  soimd  to  the 
regiment;"  held,  that  the  master  was  not  bound  by  this  alte- 
ration of  the  warranty,  notwithstanding  the  money  afterwards 
came  to  his  hands.* 

If  it  be  one  of  the  conditions  of  sale,  that  the  warranty  shall 
be  in  force  only  for  a  Umited  period,  the  purchaser  will  be 
bound  by  such  condition;  as  where  the  plaintiff  purchased  a 
horse  warranted  sound,  at  a  repository,  and  one  of  the  condi- 
tions of  the  sale  were,  that  a  warranty  of  soundness  there  given^ 
should  remain  in  force  until  twelve  o'clock  the  day  after  the 
sale,  when  the  seller's  responsibility  should  terminate,  unless 
notice  of  unsoundness  was  given;  held,  that  the  plaintiff  not 
having  complained  of  unsoundness  until  after  twelve  on  the 
following  day,  was  precluded  from  suing  on  the  warranty/ 

The  proper  course  for  the  purchaser  to  pursue,  where  he 
discovers  the  unsoundness  or  other  breach  of  the  warranty,  is 
to  tender  the  horse  to  the  seller,  and  if  he  refuses  to  receive 
him,  to  bring  an- action  on  the  warranty;  it  is  not,  however, 
necessary  in  order  to  maintain  such  action,  to  return  the  horse, 
or  even  to  give  notice  of  the  unsoundness.  **  If,"  said  Lord 
Loughborough,  C.  J.,  «  a  horse  which  is  warranted  sound  at  the 
time  of  the  sale,  be  proved  to  have  been  at  that  time  unsound, 
it  is  not  necessary  that  he  should  be  returned  to  the  seller.  >o 


•  Joliff «.  BendeU,  R.  &  M.  136.    (SI  Eug.  C.  L.  397.) 

^  Helyear  «.  Hawke,  5  Esp.  73.    Alexander  v.  Gibson,  2  Camp.  555. 

•  Per  Bayley,  J.,  in  Pickering  «.  Buak,  15  East,  45. 
'  Scotland  (Bank)  o.  Watson,  1  Dow.  45. 

«  Strode  «.  Dyson,  1  Smith,  400.    Wooden  v.  Burford,  9  C.  &  M.  391.  ^.. 

'  Bywater  ».  Richardson,  1  Ad.  &  Ell.  508.    (28  Eng.  C.  L.  135.)    JnU,  108U. 
Bnchaoan  o.  Parnshaw,  2  T.  R.  745. 
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length  of  time  elapsed  after  the  sale  will  alter  the  nature  of  a 
contract  originally  false.  Neither  is  notice  necessary  to  be  Notice. 
given,  though  the  not  giving  notice  will  be  a  strong  presump- 
tion against  the  buyer  that  the  horse,  at  the  time  of  the  sale, 
had  not  the  defect  complained  of."*  Where  the  plaintiff  kept 
the  horse  eleven  months,  and  then  finding  it  to  be  unsound  re- 
turned it  to  the  seller,  who  refused  to  receive  it;  held,  that  the 
plaintiff  was  entitled  to  recover  on  the  warranty.  «  Fielden  r. 
*Starkin,"  said  Lord  Denman," has  never  been  overruled;  it  •1507 
must  therefore  govern  the  present  case."^  But  it  has  been 
held,  that  if  the  buyer  does  not  offer  to  retium  the  horse,  he 
will  not  be  entitled  to  recover  for  his  keep." 

If  the  purchaser  has  given  notice  of  the  breach  of  warranty,  Damages, 
he  may  keep  the  horse  for  a  reasonable  time,  and  then  sell 
him;  in  which  case  he  will  be  entitled  to  recover  what  the 
horse  would  be  worth  if  sound,  deducting  what  it  sold  for;*  or 
the  difference  of  price  between  what  he  paid  and  received 
for  him;®  and  also  a  compensation  for  the  keep  of  the  horse. 
Whether  the  horse  has  been  kept  an  unreasonable  time  before 
the  sale  is  a  question  for  the  jury/  If  he  retains  the  horse, 
the  measure  of  damages  wiU  be  the  difference  between  his 
real  value  and  the  price  given ;«  or,  in  the  words  of  Lord  El- 
don,  C.  J.,  <<  the  difference  between  the  value  of  a  sound  horse, 
and  one  with  such  defects  as  existed  at  the  time  of  the  war* 
ranty."^ 

It  was  held  by  Lord  Ellenborough,  that  the  damages  in  an 
action  for  breach  of  warranty,  may  be  the  whole  value  the 
plaintiff  would  have  received  had  the  defendant  performed  his 
contract.*  Where  Jl,  warranted  a  horse  to  B.,  which  -B.,  a 
few  *days  afterwards  sold  to  C;  the  horse  having  proved  un-    *1508 

II  111  I  -  II  I  I  ■■     I  m^^^^^m^^^tm, 

*  In  Fielden  «.  Starldn,  1  H.  Bl.  17. 

^  Patteshall  v.  Tranter,  3  Ad.  &  Ell.  103.    (30  Eng.  C.  L.  39.)    1  H..&  W.  178. 
«  Caswell  V.  Coare,  1  Taunt.  667. 

*  Clare  v.  Maynard,  7  C.  &  P.  742.  (32  Eng.  C.  L.)  1  Nev.  &  Perr.  701.  In 
this  ease  the  plaintiff  had  resold  the  horse  at  a  profit  of  10/.;  and  heing  obliged  to  !»• 
fond  the  price  on  account  of  unsoundness,  he  claimed  from  his  Tender  10/.,  together 
with  the  origiual  price;  but  Lord  Denman  said  that  the  measure  of  damages  was  the 
fair  value  ofthe  horse  if  sound,  and  that  the  price  which  the  plaintiff  paid  was  strong, 
but  not  conolusive  evidence  of  that  value;  and  as  it  did  not  appear  that  the  horse  was 
worth  10/.  more  than  the  plaintiff  gave  for  him,  he  was  not  entitled  to  recover  that 
sum.  The  court  above  concurred  in  his  lordship's  view  of  the  case,  and  refused  an 
application  for  a  new  trial.  Coleridge,  J.,  however,  observed,  that  the  plaintiff  could 
not  recover  compensation  for  the  loss  of  a  good  bargain.  In  this  case  the  plaintiff 
recovered  the  price  which  he  paid  for  the  horse,  and  incidental  expenses.  But  if  the 
value  ofthe  horse,  provided  he  is  sound,  is  to  be  considered  the  measure  of  damages, 
as  Lord  Denman  laid  down,  the  plaintiff,  It  would  seem,  was  entitled  to  what  he 
received  for  him  on  the  rerale;  for  the  value  of  an  article  is  that  which  it  fetches. 

*  Ellis  V.  Chinnock,  7  C.  &  P.  169.  (32  Eng.  C.  L.)  M'Kenzie  e.  Hancock,  R, 
&  M.  436.  (21  Eng.  C.  L.  484.)  Chesterman  o.  Lamb,  2  Ad.  &  Ell.  129.  (29 
En^r.  C.  L.  48.) 

Hd,  *  Caswell  o.  Coare,  1  Taunt.  566. 

<>  In  Curtis  v.  Hannay,  3  Esp.  83. 

I  Bridge  v.  Wain,  I  Stark.  504.    (2  Eng.  C.  L.  486.)    Clare  «.  Maynard,  mtpni. 
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sound,  C.  recovered  the  price  from  B.^  in  an  action  of  which 
Jl.  had  notice;  held,  that  B.  was  entitled  to  reci>Ter  from  «^., 
not  only  the  price  of  the  horse,  but  the  costs  of  the  action 
by  C.» 

But  the  purchaser  cannot  by  any  act  of  his  own,  upon  a 
breach  of  warranty,  revest  the  horse  in  the  vendor,  and  re- 
cover the  price  on  the  ground  of  the  total  failure  of  considera- 
tion ;  his  only  remedy  is  on  the  waijanty,  unless  there  has  been 
a  condition  in  the  contract  authorising  the  return  of  the  horse, 
or  the  vendor  has  received  him  back,  and  has  thereby  con- 
sented to  rescind  the  contract,  or  has  been  guilty  of  fraud, 
which  destroys  the  contract  altogether.^(l) 

Where  the  purchaser  of  a  horse  warranted  sound,  sold  it  and 
re-purchased  it;  it  was  held,  that  on  discovering  that  the  horse 
was  unsound  when  first  sold,  he  could  not  require  the  original 
vendor  to  take  him  back  again,  nor  set  up  the  breach  of  war- 
ranty as  a  bar  to  an  action  by  the  vendor  for  the  price  of 
the  horse,  but  that  he  might  give  it  in  evidence  in  reduction  of 
damages,* 

If  the  vendor  takes  back  the  horse  after  unsoundness  is  dis- 
covered, or  if  he  undertook  at  the  time  of  the  sale  to  take  it 
back  in  case  of  a  breach  of  warranty,  and  an  offer  to  return 
the  horse  has  been  made  after  a  reasonable  trial,  the  contract 
is  rescinded,  and  the  purchaser  may  sue  the  vendor  for  the 
price,  either  in  an  action  on  the  warranty,  or  for  money  had 
and  received/  Where  upon  a  warranty  of  a  horse  as  sound, 
the  vendor,  in  a  subsequent  conversation,  said,  that  if  the  horse 
were  unsound  (which  he  denied)  he  would  take  it  again,  and 
return  the  money;  held  to  be  no  abandonment  of  the  original 
contract,  and  that  though  the  horse  was  unsound,  the  vendee 
could  not  maintain  assumpsit  to  recover  back  the  price  after 
a  'tender  of  the  horse,  this  remedy  being  on  the  warranty.*  If 
two  persons  severally  employ  a  dealer  to  sell  their  horses,  and 
he  sells  both  to  one  purchaser  at  an  entire  price,  and  warrants 
them  sound,  the  purchaser  cannot  sever  the  contract  and  bring 
an  action  on  the  warranty  against  one  of  the  sellers  in  respect 
of  the  unsoundness  of  his  horse/ 

If  a  horse  is  sold  with  a  warranty,  any  fraud  at  the  time  of 


•  Lewis  V.  Peat,  9  Marsh.  431.  7  Taunt.  153.  (3  Eng.  C.  L.  54.)  See  also 
Green  v.  Greenbank,  3  Marsh.  485.    (4  Enor.  C.  L.  375.) 

b  Per  Lord  Tenterden,  C.  J.,  in  Street «.  Blay,  9  B.  &  Ad.  469«  (99  Eng.  C.  L.  199,) 
ante^  95.  Gompertz  o.  Denton,  9  0.  &  M.  907,  overruling  a  dictum  of  Lord  Eldon's 
in  Curtis  o.  Hannay,  arUe^  1507,  *'that  wtien  the  horse  proves  unsound,  the  purchaser 
may  return  him,  and  bring  an  action  for  the  full  money  paid." 

*  Street  o.  Blay,  supra, 

*  Long  V.  Preston,  9  M.  &  P.  969.  Adam  v.  Richards,  9  H.  Bl.  573.  Towers  o. 
Barrett,  1  T.  R.  133. 

•  Payne  o.  Whale,  7  East,  974.    3  Smith,  130. 
'  Symonds  r.  Carr,  1  Camp.  361. 


(1)  (Set  Franklin  y.  Luig,  7  GiU  &  Johns.  407.) 
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the  sale  will  avoid  it,  although  it  does  not  amount  to  a  breach 
of  the  warranty.' 

The  declaration  in  an  action  on  a  warranty  should  state  the  The  de- 
contract  accurately.  If  the  warranty  be  not  general,  but  re-  cl«*tion* 
strained  by  an  exception,  the  declaration  should  state  the  qua- 
lification. Where  the  declaration  alleged  a  warranty  that  the 
horse  was  sound,  and  the  warranty  proved  was,  that  the  horse 
was  sound  every  where,  except  a  kick  on  the  leg;  it  was  held, 
to  be  a  fatal  variance.^  But  where  the  plaintiff  declared  on  a 
warranty  of  a  horse  bought  with  money,  and  the  proof  was, 
that  he  had  given  another  horse  in  part  payment,  at  a  certain 
valuation;  it  was  held  to  be  no  variance;  for  the  defendant 
agreed  to  receive  the  other  horse  as  money.*  Where  the  aver- 
ment in  the  declaration  was,  that  in  consideration  the  plaintiff 
would  buy  of  the  defendant  a  horse  for  a  certain  price,  to  wit, 
55/.,  the  defendant  undertook  the  horse  was  sound,  and  the 
proof  was,  that  plaintiff  purchased  a  horse  for  55/.,  the  defend- 
ant warranting  him  sound,  and  agreeing  to  give  1/.  back  if  the 
horse  did  not  bring  plaintiff  4/.  or  5/.;  held,  a  variance.*' 

If  there  be  an  express  warranty,  the  scienter  need  not  be 
alleged,  nor  if  stated,  need  it  be  proved.®  The  particular  de- 
scription of  unsoundness  need  not  be  stated,  for  it  is  a  rule  of 
pleading,  that  a  breach  may  in  general  be  assigned  in  the  ne- 
gative words  of  the  contract.' 

*By  Reg.  Gen.  H.  T.  4  W.  IV,  "  in  an  action  on  a  warran-    •ISIO 
ty,  the  plea  of  non  assumpsit  will  operate  as  a  denial  of  the  PleadiDgs. 
fact  of  the  warranty  having  been  given  upon  the  alleged  con- 
sideration, but  not  of  the  breach.^' 

In  an  action  on  the  case,  for  a  deceitful  warranty  of  sound- 
ness, the  plea  of  not  guilty  puts  in  issue  both  the  warranty  and 
the  unsoundness.!^ 

It  has  been  held,  in  a  modem  case,  that  the  first  vendor  of  a  Compe- 
horse  warranted  sound,  is  not  competent  to  prove  soundness  ^^J  ®^ 
for  his  vendee,  in  an  action  brought  against  him  on  a  subse-  ^**°®**' 
quent  sale  with  warranty;  for  the  effect  of  a  verdict  for  the  de- 
fendant would  be,  to  relieve  the  witness  from  an  action  at  his 
suit' 


•  Stewart  v.  Coesvelt,  1  C.  &  P.  93.    (11  Eng.  C.  L.  305.) 
^  Jonefl  V.  Cowley,  4  B.  &  C.  445.    (10  Eng.  C.  L.  377.) 

•  Hands  v.  Burton,  9  East,  349.  Hort «.  Dixon,  S.  N,  P.  104.  Brown  v.  Fiy,  id. 
663. 

'  Blyth  o.  Bampton,  3  Bing.  47S.    (13  Eng.  C.  L.  57.) 

•  Williamson  v.  Allison,  3  East,  446.  '  9  Sannd.  181,  h.    9  Oh.  PI.  179. 
s  Spencer  v.  Dawson,  1  M.  &  Rob.  559. 

i>  Bias  «.  Mountain,  1  M.  &  Rob.  303.  But  it  had  been  preyiously  decided,  that  a 
former  vendor  was  a  competent  witness  under  such  circumstances,  on  the  ground  that 
the  soundness  of  the  horse  at  the  time  that  he  sold  it  was  not  impeached.  Brigga  «• 
Crick,  5  Esp.  99.    Baldwin  v.  Dixon,  1  M.  &  Rob.  59. 
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SECTION  I. 

OF  THE  NATUKE  AND  GENERAL  REQUISITES  OF  A  WILL. 

A  WILL  or  testament  is  defined  to  be  the  legal  declaration  of 
a  man's  intentions,  which  he  wills  to  be  performed  after  his 
death/  It  may  relate  either  to  real  or  to  personal  property;  in 
the  former  case  it  is  denominated  a  devise.    At  common  law 
DO  interest  in  land  greater  than  for  a  term  of  years  could  be 
disposed  of  by  will,  except  in  Kent  and  some  particular  bo- 
The  Bta-    roughs  by  custom,  until  the  32  Hen.  VIII,  c.  1,  (explained  by 
toj®  <>f       34  &  35  Hen.  VIII,  c.  5,)  empowered  persons  seised  in  fee  sim- 
wills.        pj^  jQ  devise  the  same  by  will  in  writing.  As  the  only  solem- 
nity which  this  statute  required  was  that  the  will  should  be  in 
writing,  it  was  determined  that  bare  notes  taken  by  another 
person  from  the  testator's  mouth  for  the  purpose  of  being  re- 
duced into  form,  though  not  signed  or  sealed  by  the  testa^tor, 
constituted  a  good  will.^ 
*1512        Numerous  frauds  and  perjuries  having  been  thereby  inlro- 
Statnte  of  duced,  it  was  enacted  by  29  Car.  II,  c  3,  s.  5,  that  "  all  devises 
frauds,      and  bequests  of  any  lands  or  tenements,  devisable  cither  by 
force  of  the  statute  of  wills,  or  by  this  statute,  or  by  the  cus- 
tom of  Kent,  or  of  any  borough,  or  any  other  particular  cus- 
tom, should  be  in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  presence,  and  by  his 
express  directions,  and  should  be  attested  and  subscribed  in  the 
presence  of  the  devisor,  by  three  or  four  credible  witnesses,  or 
else  they  should  be  utterly  void  and  of  none  effect.'*    By  sec- 
tion 12,  estates /7tir  autre  vie  were  devisable  by  will  execu- 
ted in  a  similar  manner. 


•  9  Bl.  Com.  499. 

»  1  Sid.  315.    1  And.  34,  cited  7  East,  324.    Brown's  case.  Dyer,  72.    Cro.  Elu. 
100.    2B1.  Com.  376. 
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Personal  property,  including  leasehold  states,  was  dlsposa-  Win  of 
ble  by  will  at  common  law,  which  did  not  require  such  wills  pe««nal 
to  be  in  writing;  oral  evidence  of  the  verbal  disposition  of  P"^P^^* 
such  property  by  the  testator  being  deemed  sufficient  But 
verbal  or  nuncupative  wills  having  been  found  productive  of 
great  impositions,  it  was  provided  by  tlie  above  statute*  that 
no  such  will  (the  wills  of  soldiers  and  mariners  excepted)  should 
be  valid,  when  the  estate  bequeathed  by  it  exceeded  30/.,  un- 
less certain  formalities  therein  prescribed  were  complied  witli. 
*'  Thus,"  says  Sir  William  Blackstone,  "  the  legislature  provi- 
ded against  any  frauds  in  setting  up  nuncupative  wills,  by  so 
numerous  a  train  of  requisites,  that  the  thing  itself  is  fallen 
into  disuse,  and  is  hardly  ever  heard  of.'*^  A  will  disposing  of 
personal  property,  reduced  into  writing  by  the  testator  himself, 
or  by  his  direction,  or  approved  of  by  him,  has  been  held  to 
be  an  available  instrument  within  the  above  statute,  though 
not  signed  or  sealed  by  the  testator,  nor  attested  by  any  wit- 
ness.® 

Copyhold  lands  and  customary  estates  passing  by  surrender  Copy- 
iwere  not  within  the  provisions  of  the  statute  of  frauds,  and  con-  ^o\^, 
sequiently  a  will  disposing  of  such  lands  required  no  other  so- 
lemnity than  a  will  relating  to  personal  property.** 

By  the  1  Geo.  I,  c.  19,  the  33  Geo.  Ill,  c  28,  and  36  Geo.  Stock  in 
III,  c.  24,  stock  in  the  funds  might  be  bequeathed  by  a  will  **»«  fimde. 
♦attested  by  two  witnesses.    But  notwithstanding  these  acts,  it    *1513 
has  been  held  that  a  bequest  of  stock  by  any  instrument  en- 
titled to  probate,  might  be  enforced  in  equity  by  the  legatee 
against  the  executor.® 

Such  is  a  general  outline  of  the  law  which  regulated  wills  The  new 
previous  to  the  year  1828,  but  now  by  7  W.  IV,  &  1  Vict.  c.  ««t. 
26,  all  antecedent  statutes  relating  to  testamentary  dis|)ositions 
are,  m  general,  repealed;  and  new  provisions  involvmg  very 
important  alterations,  which  will  be  considered  hereafter,  are 
substituted.     By  this  statute  the  distinction  which  had  pre- 
viously prevailed  between  wills  relating  to  real  and  those  re- 
lating to  personal  property  is  abolished,  and  the  following  regu- 
lations are  directed  to  be  observed  in  making  testamentary  dis- 
positions of  property  of  every  description.    The  will  or  codicil  Execation 
must  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  *".^  attest- 
some  other  person  in  his  presence,  and  by  his  direction;  and  ^n* 
the  signature  must  be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses,  present  at  the  same 
time,  who  m^ust  attest  and  subscribe  the  will  or  codicil  iu  the 
presence  of  the  testator/    No  particular  form  is  required 


»  Sec.  19,  do,  21,  92,  23.  ^  2  Si.  Com.  501. 

« Jd.    Toller,  Exee.  2. 

'  Roe  d.  Gilman  v.  Heyhoe,  2  Bl.  1114.  Doe  d.  Cook  v.  Danrera,  7  East,  2d9. 
56  6.  Ill,  c.  192.    Hume  v.  Randall,  6  Mod.  288. 

•  Franklin  v.  The  Bank  of  England,  1  Ruts.  575.  9  B.  &  C.  162.  (17  Eng.  C. 
L.  347.) 

'  Sec.  9. 
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either  in  the  terms  or  in  the  attestation  of  a  will.  A  will  exe- 
cuted in  the  manner  above  directed^  requires  no  other  pat4i- 
cation.* 


SECTION  n, 

WHO  MAT  MAKE  A  WILL;  WHAT  P&OPEBTT  WILL  PASS  TKEREBT. 

Infiuiu.  Bt  the  common  law,  male  infants  of  the  age  of  fourte^ 
years,  and  females  of  the  age  of  twelve  years,  might  bequeath 
their  personal  property;  the  statute  of  wills,  however^  (34  & 
35  Hen.  VIII,)  confine  the  power  of  testamentary  disposition 
to  persons  who  had  attained  the  age  of  twenty-one  years,  so 
•1514  that  *infants  were  incapable  of  devising  real  property;  but  by 
the  recent  statute,  ^  no  will  made  by  any  person  under  the  age 
of  twenty  one  years  shall  be  valid."** 
Married  At  common  law  a  married  woman  could  not  in  general  make 
women.  ^  ^jy  because  all  her  personal  property  devolved  upon  her 
husband  by  the  marriage;  and  by  the  statute  of  wills,  she  was 
expressly  incapacitated  from  devising  real  property.  The  recent 
statute  provides  that,  ^  no  will  made  by  a  married  woman  shall 
be  valid,  except  such  a  will  as  might  have  been  made  by  a 
married  woman  before  the  passing  of  this  act"®  The  disability 
of  coverture,  therefore,  remains  unaffected  by  that  act.  A  mar- 
ried woman  may  be  empowered  to  make  a  will  of  her  real  or 
Eersonal  property,  by  an  express  stipulation  with  her  intended 
usband  previous  to  the  marriage;*'  or  it  seems  that  she  may 
bequeath  any  personal  property  which  was  originally  hers,  or 
the  savings  out  of  her  personal  estate,  with  the  consent  of  her 
husband,  which  consent,  however,  may  be  revoked.*  So,  if 
the  husband  is  banished  by  act  of  parliament,  or  has  abjured 
the  realm,  the  wife  may  make  a  testamentary  disposition  of  her 
real  or  personal  property;'  and  so  it  seems  if  he  be  under  sen- 
tence of  transportation  as  a  felon.<^ 

The  recent  statute  provides  generally,  that  every  person  may 
devise  his  property  except  in  the  two  cases  of  infants  and  mar- 
ried women,  leaving  cases  of  other  personal  disabilities  as  they 

^  Sec.  13.  And  even  before  this  enactment,  it  was  clearly  settled  that  a  publication, 
as  distinguished  from  mere  attestation,  was  not  necessary  to  the  validity  of  a  will 
under  the  statute  of  frauds.  White  o.  Birt,  6  Bing.  310.  (19  Eng.  C.  L.  91.)  Wright 
V.  Wright,  7  Bing.  457.    (20  Eng.  C.  L.  197.)    Ward  «.  Swift,  1  C.  &  M.  175. 

*  7  W.  IV  &  1  Vic.  c.  ae,  8.  7.  « Id.  s.  8. 

'  Rippon  0.  Dowding,  Amb.  565.    Wright  v.  Cadogan,  2  Eden,  939. 

*  Herbert «.  Herbert,  Free.  Ch.  44.    Peacock  o.  Monk,  S  Ves.  190. 
'  Countess  of  Portland  v,  Prodgers,  3  Vern.  304. 

(  Ex  parte  Franks,  7  Bing.  769.  (20  Eng.  C.  L.  323.)  1  M.  &  Scott,  11.  See 
ofi^e,  808. 
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Stood  at  common  law;  so  that  it  may  be  laid  down  as  a  general  Persons 
rule,  that,  with  the  exception  of  infants,  married  women,  idiots,  wcspt^Je 
persons  born  blind,  deaf  and  dumb,  lunatics  and  persons  ^^^Jju  ""' 
laboring  under  a  mental  incapacity,  who  have  not  sufficient 
understanding  to  manage  their  own  affairs,  and  who,  therefore, 
at  common  law  were  incapable  of  disposing  of  their  property 
by  will,  every  person  may  bequeath  or  dispose  of  by  will, 
executed  in  the  manner  above  described,  all  real  and  personal 
property  to  which  he  shall  be  entitled  either  in  law  or  in  equitv  What  pro* 
at  the  time  of  hisdeathy  and  which,  if  not  disposed  of  by  will  P'jy  ™*y 
•would  devolve  upon  his  heir  at  law,  or  customary  heir,  or  ^^ 
upon  his  executor  or  administrator,  &c/  ^*1515* 

It  is  observable,  that  under  the  old  law,  freehold  or  copyhold 
estates  acquired  after  the  dale  of  the  will  did  not  pass  thereby; 
whereas,  by  the  recent  act,  every  kind  of  property  which  the 
testator  may  be  entitled  to  at  the  time  of  his  death,  even  that 
which  he  may  have  acquired  after  the  execution  of  his  will, 
will  pass,  if  the  intention  that  it  should  pass  be  sufficiently 
indicated  by  his  will.(l) 


SECTION  in. 

SIGNING  AND  ATTESTATION. 

In  the  preceding  pages  we  have  shown  what  are  the  general  What  eon- 
requisites  of  a  wiU;  it  is  now  proposed  to  consider  how  these  "**?^  * 
requisites  must  be  effected.    The  statute  of  frauds  required  the  J^SIiN^ 
will  to  be  signed  by  the  party  devising.    It  has  been  held  to    •^^' 
be  a  sufficient  compliance  with  this  provision,  if  the  testator 
signed  his  name  at  the  beginning  of  the  will,  for  the  statute 
did  not  require  him  to  subscribe  it;  as  where  he  wrote  the  will 
himself,  beginning  "  I,  Henry  Jones,''  &c.* 

Where  a  will  which  was  written  on  three  sides  of  one  sheet 
of  paper,  and  duly  attested  by  three  witnesses,  concluded  by 
stating  ^^  that  the  testator  had  signed  his  name  to  the  two  first 
sides  thereof,  and  bis  hand  and  seal  to  the  last,"  and  it  appeared 
that  he  had  put  his  name  and  seal  to  the  last  only,  but  had 
omitted  to  sign  his  name  to  the  two  first  sides;  held,  that  the 
will  was  well  executed;  as,  whatever  might  have  been  the  tes- 
tator's former  intention,  it  was  abandoned  by  the  final  signa- 
ture made  by  him  at  the  time  of  executing  the  will.^ 

But  where  a  will  consisted  of  several  sheets,  and  the  testator 

>  7  W.  IV  &  1  Yio.  c.  36,  s.  3.  ^  Lemayne  o.  Stanley,  3  Ler.  1. 

«  WinBor  v.  Pntt,  5  Mooxe,  484.    9  B.  &  B.  650.    (6  £ng.  C.  L.  S99.} 

(1)  {Oumrd  t.  Tie  Hayor  ^e.  &f  PkUaMfkia,  4  Rawle.) 
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signed  two  of  them,  and  intended  to  sign  the  rest,  but  was  pre- 
vented from  weakness;  it  was  held,  that  the  will  was  incom* 
plete,  for  the  testator  did  not  mean  the  signature  of  the  two  first 
as  the  signature  of  the  whole.*  If  the  testator  could  not  write, 
*his  mark  would  be  sufficient^  But  his  seal,  without  his 
signature,  would  not  suffice,®  though  the  contrary  was  held  in 
some  of  the  earlier  cases.' 

Though  the  signature  of  the  testator,  in  any  part  of  the  will 
was  sufficient  to  satisfy  the  statute  of  frauds,  the  recent  act 
requires  the  will  to  be  signed  by  the  testator,  or  some  other 
person  in  his  presence,  or  by  his  direction,  at  the  yoo/  or  end 
thereof*  Under  this  statute,  the  signature  may  be  either  the 
name  of  the  testator  or  his  mark,  as  before;  but  it  must  be  at 
tfie  end  of  the  will. 

The  statute  of  frauds  required  the  will  to  be  attested  and 
subscribed  in  the  presence  of  the  devisor;  but  it  was  not  neces- 
sary that  the  testator  should  sign  in  the  presence  of  the  wit- 
nesses, it  was  sufficient  if  he  had  acknowledged  the  will  or  the 
signature  in  their  presence,  either  separately  or  all  together;' 
nor  was  it  necessary  that  the  witnesses  should  know  that  the 
instrument  was  a  will;i^  though  the  witnesses  were  required  to 
sign  the  will  in  the  presence  of  the  testator,  yet  it  was  not  neces- 
sary that  the  testator  should  see  them  sign,  it  was  sufficient  to 
show  that  he  was  so  situated  that  he  might  have  seen  them  do 
so;  as  where  he  was  in  one  room  and  the  witnesses  attested  the 
will  in  another  room,  in  which  he  might  see  them  through 
a  broken  window;  it  was  held  sufficient.^  So,  where  the 
testator  was  in  bed,  and  might  have  seen  through  an  open, 
door  into  the  next  room.^  So,  where  the  testatrix  sat  in 
her  carriage,  from  which  she  might  see  the  witnesses  through 
a  window  in  an  attorney's  office^  But,  where  the  attesting* 
witnesses  retired  from  the  room  where  the  testator  had 
signed,  and  subscribed  their  names  in  an  adjoining  room, 
•1517  *and  the  jury  found  that,  from  one  part  of  the  testator's 
room,  a  person  by  inclining  himself  forwards  with  his  head 
out  at  the  door  might  have  seen  the  witnesses,  but  that  the 
testator  was  not  in  such  a  situation  in  the  room  that  he  might, 
by  so  inclining,  have  seen  them;  held,  that  the  will  was  not 
duly  attested.^ 

*  Right  d.  Cator  «.  Price,  Dontt,  941.        ^  Lema^e  9.  Stanley,  tupra^ 

«  Smith  V,  Evans,  1  Wik.  313.    Gregson  o.  Atkinson,  9  Yes.  sen.  46S.    See  17 
Yes.  469.    1  Sogd.  Powers,  366, 
'  Lea  V.  Sibh,  1  Show.  69.    Wameford  v.  Wamefoid,  3  Stra.  764. 

•  7  W.  IV  &  1  Vie.  c  36,  s.  9. 

'  Grayson  o.  Atkinson,  3  Yes.  sen.  464.    Westbeach  e.  Kennedy,  1  Yes.  in  B.  363. 
Johnson  v.  Johnson,  1  C.  M.  140. 


«  Peate  v.  Oogiey,  Coinyns,  197.    White  o.  The  Trostees  of  the  British  M oseaoi* 
Bing.  310.    (19  Encr.  C.  L.  91.) 
^  Shires  v.  Glasscock.  1  Salk.  666. 


1  Dary  v.  Smith,  3  Salk.  395.   Todd  «.  The  Earl  of  Winchelsea,  M.  U  M.  19.   (13 
Eng.  0.  L.  337.) 
i  Casson  e.  Dale,  1  Bro.  Ch.  G.  99. 
k  Doe  d.  Wright «.  Manifold,  1  M.  d&  S.  994.    ««I  dionld  have  great  doubts  on  this 


1 
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An  attestation  by  a  mark  was  sufficient*  The  will  need  not 
have  been  subscribed  by  all  the  witnesses  at  the  same  time, 
nor  in  each  other's  presence.  If,  however,  they  attested  at 
several  times,  one  witness  would  not  be  sufficient  to  prove  the 
execution.^  Where  the  devisor  published  his  will  in  the  pre- 
sence of  two  witnesses,  who  subscribed  it  in  his  presence,  and 
some  time  after  sent  for  a  third  witness,  and  published  it  in  his 
presence;  it  was  held  sufficient.*  It  was  not  necessary  that  the 
attestation  should  be  stated  on  the  face  of  the  will;  where  alt 
the  witnesses  were  dead,  and  the  attestation  stated  that  the 
will  had  been  signed  by  the  testator,  in  the  presence  of  the 
witnesses,  without  saying  that  they  had  subscribed  the  will  in 
his  presence;  it  was  held,  that  the  jury  might  presume  that 
iact,d 

If  the  will  was  written  at  one  time  on  separate  pieces  of  pa- 
per, and  signed  by  the  testator,  and  all  were  produced  at  the 
time  of  the  execution,  it  was  sufficient  if  the  last  sheet  was  at- 
tested by  the  witnesses.*  But  subscribing  the  last  sheet  was 
not  sufficient,  unless  the  witnesses  saw  the  other  sheets.' 

The  only  sJteration  made  by  the  recent  act  in  respect  of  at-  Siffningr 
testation  is,  that  the  witnesses  to  the  will  must  both  be  present  ^  attest- 
at  the  same  time  when  the  signature  is  made  or  acknowledged  5^**^^"*" 
by  the  testator,'  whereas  previously,  as  w^  have  seen,  an  ac-  ^^^  ^ 
knowledgment  to  the  different  witnesses  at  several  times  was 
deemed  sufficient    The  provision  respecting  the  subacripticm 
*of  the  witnesses  is  the  same  as  in  the  statute  of  frauds:  the    *1518 
words  are,  ^such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation 
shall  be  necessary."    It  is  apprehended,  therefore,  that  the 
foregoing  decisions  respecting  attestation  will,  with  the  ex- 
ception above  stated,  equally  apply  to  wills  under  the  new  act, 
and  that  the  constructive  presence  of  the  testator  when  the  wit- 
nesses are  signing,  will  be  sufficient    It  may  however  admit 
of  some  doubt,  whether,  as  the  statute  requires  that  both  the 
witnesses  should  be  present  at  the  same  time  when  the  testator 
signs,  and  that  they  should  sign  in  his  presence,  the  legislature 
did  not  intend  that  the  witnesses  should  sign  in  the  presence 
of  each  other;  yet  as  the  words  used  are  the  same  as  those 
in  the  statute  ot  frauds,  it  is  apprehended  that  the  courts  will 
adopt  the  old  constniction,  namely,  that  the  witnesses  need  not 
sign  at  the  time  time,  or  in  the  presence  of  each  other. 


ease,"  said  Lord  EllenboToagh,  '*  if  the  Jury  had  not  negatived  the  tettator^a  being'  in 
a  situation  that  he  might  have  seen  the  attestation;  for  in  favor  of  attestation  it  is  pre* 
sumed,  that  if  the  testator  miflrht  see,  he  did  see."  -  Id. 

>  Harrison  v.  Harrison,  8  Yes.  185.        ^  Cook  «•  Parson,  Preo.  in  Chn.  185. 

*  Jones  o.  Lake,  9  Atk.  176,  n. 

«  Croft  V.  Pawlett,  S  Stra.  1109.    Priee  «•  Smith,  Willes,  1. 


«  Bond  V.  Seawdl,  3  Borr.  1773. 

'  Lea  o.  Libb,  3  Mod.  363.  >  Sec.  9. 


/ 
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SECTION  IV. 

WITinBSSES. 

Who  were     The  statute  of  frauds  required  a  will  to  be  attested  by  three 
competent  qj  {Q^f  credible  witnesses.    It  seems  to  have  been  held  in  ge- 
miST^  neral  that  an  uicompeieni  witness  was  not  a  credible  witness.* 
statute  of  Incompetency  proceeds  firom  a  defect  in  understandings  want 
fraade.       of  religious  belief^  a  conviction  of  an  infamous  crime,  or  inte- 
rest; idiots,  insane  persons,  and  lunatics  are  incompetent,  and 
therefore  not  credible  witnesses;  so  are  children  who  are  inca- 
pable of  distinguishing  between  good  and  evil.    The  compe- 
tency  of  children  depends  not  upon  their  age,  but  but  upon  the 
sense  and  understanding  which  they  maniifest  on  examination 
by  the  court ^    Atheists,  and  persons  who  profess  no  religion 
that  can  bind  their  consciences  to  truth,  or  who  do  not  believe 
in  a  future  state  of  rewards  and  punishments,  are  incompetent 
*15I9    witnesses.®    *It  is  not  enough  tlmta  witness  believes  himself 
bound  to  speak  the  truth  from  regard  to  character,  the  common 
interest  of  society,  or  fear  of  temporal  punishment,  unless  he 
believes  there  is  a  God  who  will  reward  or  punish  him/ 
IneomDe-       Persons  convicted  of  an  in&mous  crime,  as  treason,  felony 
ten^from  q^  ^f  ^^^y  species  of  the  crimen/alsiy  as  forgery,  perjury,  sub- 
^*     ornation  of  perjury,  or  the  like,  are  incompetent  witnesses.' 
So  are  persons  convicted  of  barratry,'  of  bribing  or  conspiring 
to  bribe  a  witness  to  absent  himself,^  of  any  crime  declared 
infamous  by  statute,  as  winning  by  fraud  at  certain  games  con- 
trary to  the  9  Ann.  c.  14,  s.  5.^    But  a  conviction  for  keeping 
a  gambling-house,*  or  for  conspiring  to  raise  the  funds  by  false 
rumors^  does  not  render  the  party  an  incompetent  witness. 
A  person  objecting  to  the  testimony  of  a  witness  on  the  ground 
of  his  having  been  convicted  of  an  infamous  offence,  must  pro* 
duce  the  record  of  a  conviction  and  judgment,  or  a  copy  there- 

•  S  Stark.  Gt.  921.    Pendock  o.  Mackinder,  3  Wile.  18. 

•  1  PhU.  Er.  19.    B.  N.  P.  293.    1  East,  P.  C.  443. 
«  Gilbert  Et.  129.    B.  N.  P.  292.    1  Phil.  Ev.  21. 

'  Ru8toii*s  case.  Leach,  C.  C.  455.  1  Phil.  Et.  24.  ^*  The  proper  mode  of  examin- 
ing a  witness  for  the  purpose  of  tryinjr  his  competency  in  relipooe  principle,  is  not  to 
question  him  as  to  his  particular  opinions,  bat  whether  he  believes  in  God,  the  obliga- 
tion of  an  oath,  and  a  tutare  state  of  rewards  and  punishments."  Per  Buller,  J.,  R. 
e.  Taylor,  Peake,  1 1.  All  persons  ought  to  be  sworn  according  to  the  ceremonies  of 
their  reliffion,  or  in  that  form  which  Uiey  deem  most  binding  on  their  consciences. 
Omichund  «.  Barker,  Willes,  549.  Edmonds  v,  Rowe,  R.  in  M.  77.  (21  Eng.  C. 
L.  385.)    Atcheson  v.  Everitt,  Gown.  390. 

•  Com.  Dig.  Testim.  (A.  3,  A.)    Co.  Litt  66.    B.  N.  P.  291. 
'  B.  N.  P.  292.    R.  V.  Ford,  2  Salk.  690. 

■  Clancey's  case,  Fort.  209.   Bushell  r.  Barrett,  R.  &  M.  434.  (21  Eng.  G.  L.  483.) 

^  Co.  Litt.  6,  b. 

i  Id.    R.  9.  Grant,  R.  &  M.  270.    (21  Eng.  C.  L.  436.) 

i  Crowther  v.  Hopwood,  3  Stark.  21.    (14  Eng.  C.  L.  149.) 
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of;*  an  admission  by  the  witness  himself  that  he  was  imprisoned 
under  such  judgment,  or  that  he  had  been  guilty  of  perjury  on 
another  occasion,  will  not  affect  his  competency,  though  it  may 
injure  his  credit**  A  conviction,  unless  followed  up  by  a  judg- 
ment, will  not  disqualify.* 

The  competency  of  a  witness  who  has  been  rendered  Incom-  Compe- 
petent  by  being  convicted  of  a  crime  is  restored  by  pardon,*  tencyofaa 
unless  where  incompetency  is  made  part  of  the  punishmetit  by  '"f^o"' 
^statute;  as  in  case  of  a  conviction  for  perjury,  or  subornation  restored, 
of  perjury,  under  the  5  Eliz.  c.  9.**    So,  with  the  exception  of   ♦isao 
perjury  and  subornation  of  perjury,  and  capital  offences,  the 
competency  of  a  party  will  be  restored  by  having  endured  the 
punishment  adjudged  for  the  offence.* 

It  is  a  general  rule  in  the  law  of  evidence,  that  a  party  who  Incompe- 
is  directly  interested  in  a  litigated  matter  is  an  incompetent  tencyrrom 
witness  therein.    In  accordance  with  this  rule,  a  devisee  or  ^"^'f®**' 
legatee  under  a  will  was  held  incompetent;^ although  a  mere 
executor  or  trustee  who  took  no  beneficial  interest  under  the  Executor, 
will  was  deemed  competent.^ 

Doubts  having  prevailed  whether  the  term  "  credible  "  re-  Incompe- 
lated  to  the  time  of  attestation  or  to  the  time  of  proof,**  it  was  tency  of 
enacted  by  25  Geo.  II,  c.  6,  s.  1,  that  if  any  person  shall  attest  '®?**^»' 
the  execution  of  any  will  or  codicil,  to  whom  any  beneficial 
devise,  legacy,  estate,  interest,  gift,  or  appointment,  of  or  affect- 
ing any  real  or  personal  estate,  other  than  charges  on  lands, 
&c.,  for  payment  of  any  debt  or  debts,  shall  be  thereby  given 
or  made,  such  devise,  &c.,  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will  or  codicil,  or  any 
person  claiming  under  him,  be  void;  and  such  person  shall  be 
admitted  as  a  witness  to  the  execution  of  such  will  or  codicil.*' 
And  by  s.  2,  "  in  case,  by  any  will  or  codicil,  a^y  lands,  &c. 
shall  be  charged  with  debts;  and  any  creditor,  whose  debt  is  Creditor, 
so  charged,  shall  attest  the  execution  of  such  will  or  codicil, 
every  such  creditor,  notwithstanding  such  charge,  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  such  will  or  codicil." 
By  sec.  3,  "  a  witness  whose  legacy  has  been  paid  or  accepted 
and  released,  or  who  shall  have  refused  to  accept  such  legacy 
on  tender  made,  shall  be  admitted  as  a  witness." 

By  sec.  5, "  a  legatee  dying  in  the  lifetime  of  the  testator,  or 
*before  he  diall  have  received  or  released,  or  refused  to  receive    *1521 
his  legacy,  shall  be  a  competent  witness."    By  sec.  6,  "  the 

•  R.  e.  Castle,  8  East,  79. 

^  Id.    R.  «.  Steele,  11  East,  309.    Rands  «.  Thomas,  5  M.  &  S.  246« 

*  Lee  V,  Gansell,  Cowp.  3.  '  Com.  Dig.  Testim.  (A.  3,  4.) 

•  B.  N.  P.  292.    See  7  &  8  Geo.  IV,  c.  38,  s.  13. 
'  9  Geo.  IV,  c.  32,  as.  3  &  4. 

s  Holdfast  d.  Anstey  v.  Dowsingr,  3  Stra.  1353.     Hilyard  v.  Jennings,  Garth.  514. 
!>  Bettison  v.  Bromley,  13  East,  350.     Phipps  v.  Pitcher,  6  Taunt.  330.     (1  Eng. 
C.  L.  363.)    Goss  V.  Tracey,  1  P.  Wms.  390. 

*  Holdfast  d.  Anstey  v.  Dowsing,  supra.    Wyndham  o.  Chetwynd,  1  Bum  417. 
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credit  of  every  such  witness  shall  be  subject  to  the  considera- 
tion of  the  court  and  jury  as  in  all  other  cases.'' 

It  has  been  held  under  this  statute,  that  where  an  estate  is 
fee,  on  the  determination  of  a  life  estate,  was  devised  to  the 
wife  of  one  of  the  attesting  witnesses  to  the  will,  and  the  tes- 
tator and  devisee  died  before  the  life  estate  was  deteroiiaed,  the 
husband  of  the  devisee  was  not  a  good  attesting  witness  to  the 
will,*  and  that  a  devise  to  one  attesting  witness  was  void, 
though  there  were  three  other  witnesses.^ 

It  has  been  recently  decided  that  the  above  statute  does  not 
extend  to  wills  of  personal  property,  and  therefore,  that  a  le- 
gacy to  a  person  who  was  an  attesting  witness  to  such  will 
was  not  void;*  and  where  a  witness  took  a  pecuniary  interest 
under  a  will;  it  was  held,  that  he  was  a  competent  witness  to 
prove  the  sanity  of  the  testator  in  a  suit  in  which  the  effect  of 
the  verdict'  would  be  to  establish  the  will  as  to  the  real  property 
only.* 
Witness-       The  preceding  remarks  relate  to  the  competency  of  witness- 
es under    es  to  wills  under  the  statute  of  frauds;  it  is  observable  that  tlie 
^  as     *^  recent  statute  has  introduced  some  important  alterations  in  that 
respect    In  the  first  place,  it  does  not  require  a  will  to  be  at- 
tested by  ^'credible  w;itnesses;''  it  is  sufficient  if  it  be  attested 
by  two  witnesses,*^  whether  they  be  competent  or  not  to  give 
evidence  in  a  court  of  justice.    An  idiot,  a  lunatic,  or  a  felon 
will  be  a  good  witness  to  a  will  under  the  new  act,  though  an 
incompetent  witness  to  prove  the  execution  of  it.'    A  legatee, 
or  the  husband  or  wife  of  a  legatee,  is  a  good  witness  to  prove 
the  execution  of  a  will;  but  then,  whether  the  property  be  real 
or  personal,  the  legacy  to  the  witness,  or  his  or  her  wife  or 
*1522    husband,  *is  void.^    So,  a  credijtor  is  a  good  witness  though 
Creditor,    the  wUl  contain  directions  to  pay  debts;  and  the  debt  remains 
valid  notwithstanding  his  being  admitted  as  a  witness;**  so  is 
Executor,  an  executor.' 

Distine-  The  distinction  between  the  old  and  the  new  law  is  this,  the 
tionbe-  former  required  credible  witnesses;  credibility  is  immaterial 
M^d^^  under  the  recent  act  Under  the  former  the  legatee,  under  a 
the  new  ^^^  of  personal  estate,  did  not  lose  his  legacy  by  becoming  a 
law.  witness  to  the  will^i  under  the  latter,  the  legacy  in  such  case 

is  void;^  under  the  former,  a  bequest  to  the  wife  or  husband  of 

•  Hatfield  •.  Thorpe,  6  B.  &  A.  589.    (7  Eng.  C.  L.  199.) 
^  Doe  e.  Mills,  1  M.  &  Rob.  388. 

•  Emanael  v.  Constable,  3  Rass.  436.  Foster  «.  Banbury,  3  Sim«  40!  Brett  v. 
Brett,  3  Addams,  310.  But  see  Lees  «.  Sammersgill,  17  Ves.  608,  where  the  contnuy 
was  held. 

'  Doe  d.  Wood  9.  Teagae,  5  B.  &  C.  335.    (11  Eng.  C.  L.  848.) 

•  See  sec.  9.  f  See  sec.  14. 
c  Sec.  15. 

k  Sec  16.    85  Geo.  II,  c.  6,  s.  3,  aaUy  1580. 

(  Sec.  17.    See  ante^  1530,  n.  d, 

i  Emanuel  v.  Constable,  ante,  1531.    Foster  v*  Banbury,  id, 

k  See.  16. 


SBC,  T.]» 


REVOCATION. 


1523 


the  witness  rendered  the  will  void;*  under  the  latter  the  will 
remains  good,  but  the  legacy  is  void.^ 


SECTION  V. 


BEVOCATIOZr. 


1.  Revocation  under  the  star 

tate  of  frands. 
3.  Implied  revocation.    •        1535 


PAGH 

3.  Revocation  under  7  W.  IV. 
&  I  Vict  c.  26.       .        1527 


1. — Revocation  under  the  statute  of  frauds^  Ths  29  Car.  Modes  of 
II,  c  3j  s.  6,  enacts,  that  ",no  devise  in  writing,  of  lands,  tene-  revoking  a 
ments,  or  hereditaments,  nor  any  clause  thereof,  shall  be  revo-  ^^^^J?*^ 
cable,  otherwise  than  by  spme  other  will  or  codicil  in  writing,  P'^P®"^' 
or  other  writing  declaring  the  same;  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  same,  by  the  testator  himself  or  in  his 
presence,  and  by  his  directions  and  consent;  but  all  devises  and 
bequests  of  lands  and  tenements  shall  remain  and  continue  in 
force,  until  the  same  be  burnt,  cancelled,  torn,  or  obliterated  by 
the  testator,  or  by  his  directions,  in  manner  aforesaid;  or  unless 
the  same  be  altered  by  some  other  will  or  codicil  in  writing,  or 
other  writing  of  the  devisor,  signed  in  the  presence  of  three  or 
four  witnesses,  declaring  the  same.'' 

^Under  this  section  a  will  relating  to  real  property  might  be  *I523 
revoked  by  another  will  or  codicil,  or  by  other  writing  declar- 
ing the  same,  by  burning,  cancelling,  &c.  It  has  been  deter- 
mined that  a  second  will  did  not  operate  as  a  revocation  of  a 
former  will,  unless  it  was  executed  with  all  the  formaUties  re- 
quired by  sec.  5,*  even  though  it  contained  a  clause  of  express 
revocation;  as  where  the  second  will  was  attested  by  three  wit- 
nesses, but  they  did  not  sign  their  names  in  the  presence  of  the 
testator.*' 

The  mere  fact  of  making  a  second  will  did  not  revoke  a  for- 
mer one.  Where  the  jury  found  that  the  testator  had  made  a 
second  will  containing  a  different  disposition  from  a  former  one, 
but  the  particulars  of  that  difference  were  unknown  and  the 
second  will  was  not  produced;  it  was  held  to  be  no  revocation 
of  the  first*  So,  if  a  subsequent  will,  though  expressly  revok- 
ing a  former  one,  was  itself  destroyed,  the  former,  if  subsisting, 
was  revived.' 


•  Hatfield  o.  Thorpe,  5  B.  &  A.  589,  (7  Eng.  C.  L.  199,)  amtt,  1521. 

«  Sec.  15.  « wfffife,  1512. 

^  Onyons  o.  Tyrer,  1  P.  Wms.  343.    Eccleeton  «.  Peake,  1  Show.  89. 

'  Goodright  d.  Rolfe  «.  Harwood,  Cowp.  89.    2  Bl.  937. 

'  Id.    Gkaier  o.  Glaiier,  4  Ban.  2512. 
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Revoca-  To  effect  a  revocation  by  some  other  wrttingy  the  testator 
tion  by  must  have  signed  the  writing  in  the  presence  of  the  witnesses, 
other  wri-  ^"^  ^'  ^^  ^^^  necessary  that  the  witnesses  should  sign  it  in  his 
ting.       '  presence,  as  in  case  of  a  will;  nor  did  tlie  statute  require  that 

they  should  sign  it  at  all* 
Revoca-         In  order  that  a  burning,  cancelling,  tearing,  or  obliteration 
tion  by      might  operate  as  a  revocation  of  a  will,  the  act  of  burning,  &c., 
cancclSnir  °*"^^  ^"^'^  been  done  with  an  intention  to  revoke;  it  was  not, 
^.        "  however  necessary  that  the  will  should  be  totally  destroyed, 
burnt  or  torn  to  pieces.     Where  the  testator  slightly  fore  the 
will,  rumpled  it  together,  and  threw  it  on  the  fire,  with  an  in- 
tention to  burn  it,  and  having  been  a  little  singed,  it  fell  off 
and  was  preserved  by  a  bystander  without  the  knowledge  of 
the  testator;  it  was  held  to  amount  to  a  revocation,  for  there 
was  both  a  burning  and  a  tearing.^ 

But  to  effect  a  revocation  by  any  of  the  acts  above  stated, 
the  will  itself  must  have  presented  some  outward  and  visible 
*1524  *token  of  such  act  having  been  done  to  it;  and  the  inference, 
from  what  fell  from  the  court  in  a  recent  case,*^  is,  that  tearing 
or  burning  part  of  the  paper  on  which  the  will  was  written  was 
not  of  itself  sufficient,  unless  some  injury  was  done  to  a  material 
part  of  the  writing,  whereby  the  entirety  of  the  will  was  de- 
stroyed and  it  no  longer  existed  in  the  way  in  which  it  was 
originally  framed  by  the  testator. 

Where  the  testator  threw  his  will  (inclosed  in  an  envelop) 
into  the  fire,  with  an  intention  to  burn  it,  and  before  it  re- 
ceived any  injury  (the  envelop  being  merely  singed)  it  was 
rescued  by  the  devisee,  who  led  the  testator  to  believe  that 
it  had  been  destroyed;  it  was  held  not  to  operate  as  a  revoca- 
tion; for  there  was  no  visible  act  done  to  the  will,  and  an  in- 
tention to  revoke  was  not  sufficient  to  satisfy  the  statute,  un- 
less demonstrated  by  some  external  symbol  of  revocation.** 
Where  there  were  duplicates  of  a  will,  one  in  the  custody  of  the 
testator  and  the  other  not,  and  the  testator  cancelled  that  which 
was  in  his  custody  animo  revocandiy  it  was  held  to  be  an  ef- 
tectual  cancelling  of  both  and  to  operate  as  a  revocation,* 
Intention.  Where  the  question  of  revocation  turns  upon  the  intention 
of  the  testator,  it  is  a  question  of  fact  for  the  jury;  but  whe- 
ther the  act  done  amounts  to  a  revocation,  is  a  question  of  law.(l ) 
Where  a  testator  having  quarrelled  with  one  of  the  devisees 
named  in  his  will,  began  to  tear  it  in  a  fit  of  passion,  with  the 
intention  of  destroying  it,  and  having  torn  it  into  four  pieces, 
he  was  prevented  from  proceeding  further,  partly  through  the 
efforts  of  a  bystander,  and  partly  by  the  entreaties  of  the  devi- 


*  Townsend  v.  Pearce,  8  Vin.  Ab.  tit.  Devise. 

^  Bibb  ©.Thomas,  2  Bl.  1043. 

«  Doe  d.  Read  ».  Harris,  1  Nev.  &  P.  405.     1  W.  W.  &  Dav.  106. 

<  Id*  «  Burtenshaw  «.  Gilbert,  Cowp.  52. 

(1)  (/<2fey  T.  Botpen,  II  Wend.  S£37.) 
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see ;  he  afterwards  became  calm,  and  having  p\it  by  the  several 
pieces,  expressed  his  satisfaction  that  no  material  part  of  the 
writing  had  been  injured,  and  that  it  was  no  worse;  held,  tliat 
it  was  properly  left  to  the  jury  to  say  whether  he  had  com- 
pletely finished  all  that  he  intended  to  do  for  the  purpose  of 
destroying  the  will;  and  the  jury  having  found  that  he  had  not, 
the  court  refused  to  disturb  the  verdict.* 

But  where  a  testator  after  the  execution  of  his  will  made 
interlineations  ^and  obliterations,  and  afterwards  made  a  fair  *1525 
copy  which  was  not  signed  or  attested,  and  both  the  interlined 
will  and  a  copy  were  found  locked  up  in  a  drawer  at  his  resi- 
dence. The  court,  upon  a  special  case  reserved,  held,  that  it 
was  not  a  revocation.**  No  violence  will  operate  as  a  revoca- 
tion where  the  party  was  of  unsound  mind  at  the  time  of  the 
act.* 

The  declarations  of  the  testator  which  are  contemporary 
with  the  act,  are  admissible  to  show  his  intention  and  the  legal 
quality  of  the  act.^ 

I    2. — Implied  revocation."]     Independently  of  the  various  Under 
modes  pointed  out  by  the  statute  of  frauds  whereby  a  will  what  cir- 
mieht  be  revoked,  it  was  clearly  established  that  a  revocation  ^I*™" 
might  be  implied  from  a  total  change  in  the  circumstances  of  revocation 
the  testator's  family  after  the  execution  of  the  will,  or  from  a  was  im-* 
subsequent  disposition  or  new  modelling  of  his  estate  incon-  plied, 
sistent  with  the  provisions  of  the  will.    Thus  it  bad  been  held 
that  the  subsequent  marriage  of  the  testator  and  the  birth  of  a 
child  would  operate  as  a  revocation  of  a  previous  will,  if  all 
the  testator's  property  had  been  disposed  of  by  the  will,  and 
the  wife  and  children  were  wholly  unprovided  for.*    This  doc- 
trine was  considered  by  a  very  eminent  judge  to  be  founded 
on  a  presumption  of  an  intention  on  the  part  of  the  testator  to 
revoke  his  will  under  the  circumstances.*'    But  Lord  Kenyon 
subsequently^  intimated  an  opinion  that  it  was  founded  on  a 
tacit  condition  annexed  to  the  will  at  the  time  it  was  made, 
that  it  should  not  take  effect  if  there  should  be  a  total  change 
in  the  situation  of  his  family.    Wliether  parol  evidence  of  the 
testator's  declarations  was  admissible  to  rebut  the  'presumption    *  1n526 
of  such  implied  revocation,  a  difference  of  opinion  prevailed."* 

*  Doe  d.  Perkes  v.  Perkes,  3  B.  &  A.  489.  (5  Eng.  C.  L.  353.)  Fitner  v.  Fitner, 
cited  3  Wila.  608. 

» Winsor  o.  Pratt,  3  B.  &  B.  650.    (6  Eng.  C.  L.  329.) 

^  Scniby  v.  Fordham,  1  Phil.  Adm.  74. 

^  Bortensbaw  ^,  Gilbert,  Cowp.  53.    2  Stark.  Et.  936. 

*  Doe  d.  Lancashire  v.  Lancaahire,  5  T.  R.  58.  Christopher  r.  Christopher,  4  Burr. 
2182.  Kenebei  o.  Scrafton,  2  East,  530.  Brady  v,  Cubitt,  Dou^.  30.  The  marriage 
and  subsequent  birth  of  a  child  must  have  both  concurred,  the  birtli  of  a  posthumous 
child  alone,  though  the  testator  died  childless,  was  not  sufficient.  Doe  o.  Barford,  4 
M.  &  S.  10. 

'  Per  Lord  Mansfield,  C.  J.,  DoujSf.  30. 

f  In  Doe  d.  Lancashire  v.  Lancashire,  stwra* 

k  In  the  affirmative,  Lugg  v.  Lugg,  1  Loid  Raym.  441.    Brady  v,  Cubitt,  si^ira. 
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Acta  It  was  an  established  rule  of  law,  that  to  pass  an  estate  by 

which  im-  devise,  the  testator  must  have  been  seised  of  it  at  the  date  of 

voaition*'  ^'*  ^^''^  ^  ^^^^  continued  so  seised  down  to  the  time  of  his 
death;  therefore,  whenever  the  testator  did  any  act  Whereby 
his  whole  interest  in  the  la^ds  devised  was  conveyed,  even  for 
one  moment,  it  operated  as  a  revocation  of  a  previous  ivill, 
even  though  he  took  the  same  estate  back  again.*  Thus  it  has 
been  held,  that  suffering  a  recovery,'*  levying  a  fine,*  executing 
a  conveyance  of  the  whole  estate  to  another,  was  a  revocation 
of  a  previous  will.*(l) 

Even  dealing  with  the  estate  with  an  intention  to  make  a 
different  disposition  of  it,  has  befn  held  to  be  a  revocation, 
though  the  seisin  of  the  testator  remained  uninterrupted  from 
the  date  of  the  will  down  to  his  death.    Thus  a  contract  for 
the  sale  of  the  lands  devised,  was  held  a  revocation,  though 
the  contract  was  bad,  and  rescinded  after  the  testator's  death/ 
So  an  attempt  to  appoint,  where  the  testator  had  no  power.^ 
Even  an  imperfect  conveyance  as  a  bargian  and  sale,  without 
enrolment,  has  been  held  to  be  a  revocation,  because  it  import- 
ed an  intention  to  revoke.^   But  where  the  testator  surrendered 
copyhold  lands  to  the  use  of  his  will,  and  afterwards  surren- 
dered the  same  lands  to  the  use  of  his  marriage  settlement; 
held,  that  the  latter  surrender  was  not  revoked  by  the  former, 
but  the  devisee  took  the  copyhold  lands  subject  to  the  charge 
created  by  the  settlement*    So  where  a  man  made  his  wUI, 
*1527    •and  afterwards  devised  the  estate  for  a  term  of  years;  it  was 
held  to  be  a  revocation  for  the  term  only,  and  the  devisee  took 
the  estate  subject  to  the  lease.^ 
Repub-         The  statute  of  frauds  contained  no  express  provision  for  the 
lication.     republication  of  wills;  but  it  was  held,  on  the  construction  of 
that  statute,  that  the  same  ceremonies  were  requisite  to  the 
republication  as  to  the  revocation  of  wills  of  freehold  estates^ 
It  has  been  held,  that  a  codicil,  attested  by  three  witnesses,  <<to 
be  taken  as  part  of  his  will/'  operated  as  a  republication,  with- 
out any  intention  to  republish  being  expressed,  and  the  lands 
contracted  for  before  tne  date  of  the  will,  and  conveyed  be- 
tween it  and  the  codicil,  thereby  passed^    Wills  of  personal  or 

Goodtitle  v.  Otwa^,  3  H.  Bl.  522.    In  the  ne^tire,  Gibbons  v,  Caunt,  4  Yes.  848. 
Kennebal  r.  ScraUon,  5  Yes.  664. 

>  Roe  V.  Griffith,  4  Burr.  I960.    1  Sannd.  278. 

■>  Parker  r.  Briscoe,  3  Moore,  24.    (4  Eng.  C.  L.  252.)     1  Sannd.  278. 

*  Id.   Doe  d.  Lushington  v.  Landaff,  2  N.  R.  491.   Doe  d.  Dilnot «.  Dllnot,  id.  401. 
<  1  Saund.  278,  a. 

*  Bennet  v.  Tankerrille,  19  Yes.  178.    But  a  deed  obtained  bj  fraud  is  no  reyocs- 
tion.    Hawes  «.  Wyatt,  3  B.  &  C.  156. 

'  Shove  r.  Pink,  5  T.  R.  126.  i  2  Saund.  278,  a. 

^  Yawser  v.  Jefferey,  3  B.  &  A.  462.    (5  Eng.  C.  L.  346.) 
« 2  Saund.  78,  h.  J  See  1  Saund.  297,  d. 

k  Gpodtitle  V.  Meredith,  2  M.  &  S.  5.    Rowley  v,  Eyton,  2  Mer.  128.    Gibson  v. 
Rogers,  Amb.  97.    Pigott  o.  Walker,  7  Yos.  98. 

(1)  (SIterrftt  t.  Burd,  1  Wharton,  246.) 
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copyhold  property  might  heretofore  be  revoked  or  republished 
by  parol  declarations.* 

3. — Sevocaiion  under  7  W,  IV^  fy  1  Vic.  e,  26.]    The  pre-  How  a 
ceding  remarks  apply  only  to  the  revocation  of  wills  made  ^^^  "^7 
previous  to  1838.   'But  the  new  act  has  introduced  very  ma-     ^  „^ 

'■11  •!  i..*.  *    m  V0K6Q   mi' 

tenal  alterations  m  that  respect,  which  it  is  now  proposed  to  ^er  the 
notice.    Under  this  act  a  will  made  by  a  man  or  woman  (un-  new  act. 
less  made  in  exercise  of  a  power  of  appointment)  wUl  be  re- 
voked by  his  or  her  marriage.^    So  a  will  may  be  revoked  by 
another  will  or  codicil  duly  executed,  or  by  some  other  writing 
declaring  an  intention  to  revoke  the  same,  and  executed  as  a 
proper  will;  or  by  burning,  tearing,  or  otherwise  destroying 
the  will  of  the  testator,  or  by  some  persons  in  his  presence  and 
by  his  direction,  with  the  intention  of  revoking  the  same;^  or 
it  may  be  partially  revoked  by  attested  cancellations,  oblitera- 
tions, or  alterations.*    With  regard  to  a  revocation  by  mar- 
riage, it  is  observable  that  the  will  of  a  woman  was  always 
revoked  by  her  marriage,  so  that  in  this  respect  there  is  no 
alteration.*'    But  previous  to  this  act,  marriage,  unless  attended 
•with  the  birth  of  a  child,  had  no  effect  on  the  will  of  a  man.^    •ISSS 
The  old  law  as  to  the  operation  of  a  will  which  revokes  a  Dietino- 
prior  one,  does  not  appear  to  be  altered.    A  second  will,  ^on  be- 
though  expressly  revoking  all  former  wills,  will  not  operate  as  ^^?^^ 
a  revocation  unless  it  be  duly  executed  in  the  manner  pre-  ^^  ^^ 
scribed  by  this  act;  and  any  other  writing  declaring  an  inten-  law  in  ra- 
tion to  revoke  a  will,  must  be  executed  in  the  same  manner  as  spect  of re- 
a  proper  will.    This  latter  provision  obviates  a  doubt  created  vocation, 
by  the  ambiguous  phraseology  of  the  sixth  section  of  the  sta- 
tute of  frauds,  under  which  it  was  considered  that  such  writing 
need  not  be  executed  with  all  the  solemnities  of  a  will.^    It  is 
observable  that  the  recent  act  has  omitted  two  modes  of  revo-         ^ 
cation  which  were  authorised  by  the  statute  of  frauds;  namely, 
by  cancelling  or  obliterating.    The  words  are  "  no  will  shall 
be  revoked  otherwise  than  by  burning,  tearing  or  otherwise 
destroying  the  same  by  the  testator,"  &c.^    And  it  provides, 
that  no  obliteration,  interlineation,  or  other  alteration  made 
in  a  will  after  it  is  executed,  shall  have  any  effect,  unless  the 
will  is  re-executed,  or  unless  the  words  or  effect  of  the  will 
before  such  obliteration  shall  not  be  apparent.'    The  only  dif- 
ference effected  by  this  provision  is,  that  the  cancelling  or  ob- 
literation must  be  signed  and  attested  with  all  the  solemnities 
of  a  will,  whereas  the  statute  of  frauds  did  not  require  signing 
or  attestation.    Though  the  word  destroying  was  not  in  the 

■  Longr  V.  Aldred,  3  Add.  48.    MiUer  «•  Brown,  9  Hagg.  909. 

•  7  W.  IV  &  1  Vict.  c.  96, 8.  18. 

•  Sec.  90.  <  See.  91. 

•  f^er  Lord  Kenyon,  C.  J.,  in  Doe  v.  Staples,  9  T.  R.  695. 
'  See  afUe^  1526,  n.  (f.  i  See  arUe^  1593. 

b  Sec.  20.  1  Sec.  91. 
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statute  of  frauds,  it  is  apprehended  that  the  decisions  under 
that  statute  as  to  revocation  by  burning,  &c,*  will  apply  to  the 
recent  act;  and  that  the  words, ''  otherwise  destroytngj^  imply 
modes  of  destruction  ejusdem  generis^  as  by  cutting,  and  not 
that  the  will  should  be  totaUy  destroyed. 

Under  this  statute  a  revocation  cannot  be  implied,  as  for- 
merly,^ from  subsequent  alterations  in  the  testator's  circum- 
stances,^ or  from  any  subsequent  dealing  with  his  property, 
except  so  far  as  the  actual  beneficial  interest  may  be  gone  at 
*1529  his  ^death;"*  and  no  will  or  codicil  which  has  been  revoked  can 
be  revived,  otherwise  than  by  the  re-execution  thereof;'  and 
though  the  provisions  of  this  act  do  not  extend  to  any  will 
made  before  the  1st  of  January  1838,  yet  a  will  previously 
made  cannot  be  revived  after  that  period,  unless  it  be  re-exe- 
cuted, or  by  a  codicil  executed  in  the  same  manner  as  an 
original  wilL  The  words  of  the  act  are,  "that  every  will  re- 
executed,  or  re-published,  or  revived,  shall  for  the  purposes  of 
this  act,  be  deemed  to  have  been  made  at  the  time  at  which 
the  same  shall  be  so  re-executed,  re-pubUshed,  or  revived."' 


SECTION  VL 

PfiOOF  OF  A  WILL. 

Mode  of  In  order  to  establish  a  devise  of  real  property,  the  will 
proTing  a  jigelf  must  be  produced;  an  exemplification,  a  copy,  or  the 
^'"*  probate  is  not  sufficient.^  If,  however,  the  will  be  lost  or  de- 
stroyed, or  in  the  possession  of  the  opposite  party;  upon  proof 
of  its  having  been  in  existence,  and  of  its  subsequent  loss  or 
destruction,  or  of  the  possession  of  the  other  party,  and  notice 
to  them  to  produce  it,  secondary  evidence  of  its  contents  is' 
admissible  according  to  the  ordinary  course  of  proving  a  writ- 
ten instrument.  The  proper  evidence  in  .such  case  is,  the 
register-book,  or  ledger-book,**  or  an  examined  copy;  or  if  the 
absence  of  these  be  duly  accounted  for,  parol  evidence  of  the 


«  See  anU,  1533.  »  See  antt^  1625. 

<  Sec.  19.    Marriage  operates  as  an  txprtn  revocation. 

*  Sec.  33.  •  Sec.  aa. 
r  Sec.  34. 

f  B.  N.  P.  346.  See  ante^  936.  But  the  probate  or  letters  of  administration,  with 
the  will  annexed,  are  the  only  legal  evidence  of  the  will  in  all  cases  relating  to  personal 
property^  per  Lord  Kenvon,  C.  J.,  in  R.  v.  Netherseal,  4  T.  R.  360.  If  the  probate 
nas  been  lost,  an  exemplification  under  the  seal  of  the  court,  or  an  examined  copy  of 
the  act  book,  (Elden  o.  Kennell,  8  East,  187,)  or  the  original  will  properly  anthenti- 
cated,  and  indorsed  as  tiie  instrument  4ipon  which  the  probate  has  been  granted,  (Gor- 
ton o.  Dyson,  1  B.  &;  P.  319,)  are  admissible  as  secondary  evidence.    See  cuUt^  1001. 

*  St,  Leger  «.  Adams,  Lord  Raynu  731.    B.  N.  P.  346. 
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contents  of  the  will  may  be  admitted;  but  the  probate  is  not 
admissible  in  evidence,  without  proof  aliunde  that  it  is  a  true 
copy;*  *for  the  spiritual  court  has  no  authority  to  authenticate    *1530 
a  will  of  lands.^ 

When  the  will  is  produced,  one  at  least  of  the  attesting  wit-  Proof  of 
nesses  should  be  called  to  prove  its  execution.*^  Where,  to  ©^©cution. 
prove  the  due  execution  of  a  will,  one  of  the  three  witnesses 
was  called,  who  stated  that  he  and  one  of  the  other  witnesses 
saw  the  testator  sign  the  will,  but  that  the  third  witness  was 
not  then  present,  though  the  signature  to  the  attestation  was  of 
his  handwriting;  Lord  Denman  held,  that  this  was  not  suffi- 
cient, without  either  calling  the  third  witness,  or  accounting 
,  for  his  absence.^  But  though  one  of  the  witnesses  is  sufficient 
if  he  can  speak  to  all  the  requisites  of  attestation,^  the  op- 
posite party  may  examine  all  the  witnesses.  He  cannot  how- 
ever, insist  on  the  other  party  calling  them.  But  it  is  said,  that 
on  an  issue  out  of  chancery,  all  the  witnesses  ought  to  be 
called.'  Where,  at  the  trial  of  an  issue  out  of  chancery,  one 
of  the  three  witnesses  to  the  will  swore  to  its  execution,  and 
the  plaintiflf  in  chancery  atlerwards  brought  ejectment  on  his 
own  demise,  as  heir  at  law;  in  this  action,  an  order  of  court 
was  made,  that  the  short-hand  writer's  notes  of  the  evidence  of 
such  witnesses  on  the  trial  of  the  issue,  as  should  be  dead  be- 
fore the  trial  of  the  ejectment,  should  be  read  at  the  latter  trial. 
The  defendant  proved  the  former  testimony  of  the  above  men- 
tioned witness,  who  was  dead,  from  the  short-handwriter's 
notes,  and  produced  a  will,  which  was  identified  with  that 
proved  on  the  trial  of  the  issue  out  of  chancery;  held,  that 
this  was  sufficient  proof  of  the  execution  of  the  will,  though 
another  attesting  witness  was  present  at  the  trial  of  the  eject- 
ment.s 

Though  the  party  who  is  to  establish  the  will  must  produce  A  party 
an  attesting  witness,  if  possible,  he  is  not  concluded  by  his  calling  a 
evidence;  for  if  such  witness  denies  his  attestation,  or  swears  Q^fJ^'." 
*that  the  will  was  not  duly  executed,  and  even  if  all  the  wit-  eluded  by 
nesses  should  deny  the  due  execution,  the  will  may  be  esta-  his  evi- 
blished  by  other  testimony .**    Where  two  of  the  attesting  wit-  dence. 
nesses  were  dead,  and  the  surviving  witness  charged  them  with    *  1  ^31 
fraud  in  the  attestation  of  the  will,  evidence  of  their  good  cha- 


•  Doe  d.  Ash  «.  CaWert,  9  Camp.  390.    2  Stark.  Er.  917. 
^  3  Camp.  390.    Netter  r.  Pratt,  Cro.  Car.  396. 

•  B.  N.  P.  364.    Loiigford  «.  Eyre,  1  P.  Wma.  741. 

<  Doe  d.  Haibome  v.  Lewis,  7  C.  &  P.  474.    (33  Eog.  C.  L.) 

•  Per  Tindal,  C.  J.,  in  1  Ad.  &  Ell.  23,  (38  En^.  C.  L  31,)  infra. 

'  Bootle  V.  Blundell,  19  Vos.  494.  1  Cooper,  136.  Bat  see  Tatham  v.  Wright,  3 
Ru88.  &  Myl.  17. 

<  Wright  9.  Tatham,  (in  Error,)  1  Ad.  &  Ell.  3.  (38  Eng.  C.  L.  11.)  3  N.  &  M. 
368. 

i>  Goodtitle  d.  Alexander  v,  Clayton.  4  Burr.  3334.  Lowe  v.  Joliflfe,  1  Bl.  365.  Tal- 
bot«.  Hodson,  7  TaunU  351.  (3  Eng.  C.  L.  91.)  3  Stark.  Ev,  933.  Hudson's 
case,  Skinneri  49, 
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meter  was  admitted/    Yet  if  the  cfaaraoter  of  a  ttmng  xv^itness 
be  impeached,  evidence  of  his  good  character  is  not  admiasible.^ 
If  the  witnesses  are  dead,  or  abroad,  or  if  after  due  inquiry 
none  of  them  can  be  found;  or  if  no  witness  can  be  produced 
except  one,  who  is  incompetent  to  prove  the  will,  either  from 
interest  or  otherwise,  evidence  of  the  handwriting  of  any  such 
attesting  witness  will  be  sufficient* 
Witness-       The  statute  of  frauds,  as  we  have  seen  required  a  will  to  be 
66  under    attested  by  three  credible  witnesses.    But  by  the  recent  act,  an 
the  new     idjot,  a  lunatic,  or  a  felon  may  be  a  good  attesting  witness, 
^  though  such  witness  cannot  be  examined  to  prove  the  dne 

execution  of  the  will;  for  a  felon,  or  person  of  unsound  mind 
is  incompetent  to  giv'e  evidence  in  a  court  of  justice.     This 
innovation  will  obviously  afford  a  great  iacility  to  fraud,  with- 
out conferring  any  apparent  advantage;  for  instance,  a  man, 
when  drunk,  may  be  prevailed  upon  to  sign  a  will,  or  a  sheet 
of  paper,  upon  which  a  will  may  be  subsequently  written;  an 
idiot,  a  lunatic,  or  a  felon,  may  be  afterwards  persuaded  to 
subscribe  his  name  as  an  attesting  witness;  an  instrument  thus 
fabricated,  may  bear  upon  the  face  of  it  all  the  appearances  of 
a  will  duly  executed,  and  as  such  attesting  witnesses  will  be 
incompetent  to  give  evidence  of  its  due  execution,  proof  of 
their  handwriting  by  another  party,  who  may  be  totally  igno- 
rant of  the  fraud,  will  be  sufficient    So  that  the  party  inte- 
rested in  defeating  the  will,  may  have  no   opportunity  of 
*1532    ascertaining,  either  by  the  cross  examination  *of  witnesses  or 
otherwise,  under  what  circumstances  the  instrument  was  signed 
or  attested.    It  is  worthy  of  notice,  in  connection  with  the 
preceding  observations,  that  to  establish  the  revocation  of  a 
will,  by  tearing  or  burning,  there  must,  in  general,  be  parol  evi- 
dence of  the  intent  with  which  such  an  act  was  done,  which 
can  only  be  given  by  a  credible  witness;  so  that,  though  an 
incompetent  witness  may  attest  a  will,  which  is  in  general  the 
result  of  mature  deliberation,  yet  he  cannot  give  evidence  of 
the  revocation  of  a  will  by  destruction,  which  not  unfrequently 
proceeds  from  a  sudden  transport  of  passion. 

PrimA  facie  evidence  of  a  will  may  be  rebutted  by  evidence 
of  fraud;  as  that  the  supposed  will  is  a  mere  fabrication,  or 
that  it  was  obtained  by  fraud,  as  by  the  substitution  of  a  false 
instrument  for  the  one  which  the  testator  really  intended  to  ex- 
ecute;^ or  that  it  was  obtained  by  duress;  or  by  proof  of  the 
incompetency  of  the  party  to  make  a  will  by  reason  of  cover- 
ture, infancy,  or  the  want  of  a  sound  and  disposing  mind.® 


■  Doe  9.  Walker,  4  Esp.  50.    Bishop  of  Durham  v,  Beaumont,  1  Camp.  207. 

k  Doe  d.  Reed  v.  Harris,  7  C.  &  P.  330.    (3d  Eng.  O.  L.) 

*  9  Stark.  Et.  923.  A  will  thirty  years  old  from  the  date  proyes  itself,  and  erea 
though  it  appears  that  one  of  the  witnesses  is  aliro,  he  need  not  be  called,  id.  Doe 
d.  Oldham  v.  Walley,  8  B.  &  C.  23.  (15  Eng.  C.  L.  150.)  Lord  Rancliffe  t.  Par^ 
sons,  6  Dow.  202.  Doe  d.  Lloyd  t^.  Passingham,  9  C.  &  P.  440.  (13  Eng.  C.  L. 
909.3     See  anU^  936. 

'  toe  V,  Allen,  8  T.  R.  147.  •  Swinbunie,  79.    9  Stark.  Et.  930. 
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SECTION  vn, 

7  w.  IV,  &  1  VIC.  C.  26. 
[An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills.] 

Sec.  1,  an  interpretation   clause,  enacts,  ^'that  the  word  Will. 
<  will,'  in  this  act  shall  extend  to  a  testament,  and  to  a  codicil, 
and  to  an  appointment  by  will  or  by  writing  in  the  nature  of 
a  will,  in  exercise  of  a  power,  and  also  to  a  disposition  by  will 
and  testament,  or  devise  of  the  custody  and  tuition  of  any 
child,  by  virtue  of  12  Car.  II,  c.  24,  or  14  &  15  Car.  II;  and 
the  words  'real  estate,'  shall  extend  to  manors,  advowsons,  Red  es- 
messuages,  lands,  tithes,  rents  and  hereditaments,  whether  free-  tate. 
hold,  customary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  corporeal,  incorporeal,  or 
personal  and  to  any  undivided  share  thereof,  and  to  any  estate, 
right,  or  ^interest  (other  than  a  chattel  interest)  therein;  and    *15S3 
the  words  '  personal  estate,'  shall  extend  to  leasehold  estates,  Personal 
and  other  chattels  real,  and  also  to  moneys,  shares  of  govern-  estate, 
ment  and  other  funds,  securities  for  money,  (not  being  real 
estates,)  debts,  choses  in  action,  rights,  credits,  goods  and  all 
other  property  whatsoever,  which  by  law  devolves  upon  the 
executor  or  administrator,  and  to  any  share  or  interest  therein; 
and  every  word  importing  the  singular  number  only,  shall  ex-  Number, 
tend  and  be  applied  to  several  persons  or  things,  as  well  as  one 
person  or  thing;  and  every  word  importing  the  masculine  gen-  Gender, 
der  only,  shall  extend  and  be  applied  to  a  female  as  well  as  a 
male." 

By  sec.  2,  the  following  statutes  relating  to  wills  are  re- 
pealed: Statutes  of  wUls,  32  Hen.  VIII,  c  1,  and  34  &  35  Hen. 
VIII,  c.  5, 10  Car.  I,  sess.  2,  c.  2.  The  statute  of  frauds,  29 
Car.  II,  c.  3,  ss.  5,  6,  12,19,  20,  21,  and  22;  7  W.  Ill,  c.  12;  4 
&  5  Anne,  c.  16,  s.  14;  6  Anne,  c.  10;  14  Geo.  II,  c.  20,  s.  9; 
25  Geo.  II,  c.  6,  (except  as  to  colonies;)  25  Geo.  II,  ell;  and 
55  Geo.  Ill,  a  192. 

Sec.  3,  enacts,  <<  that  it  shall  be  lawful  for  every  person  to  All  pro- 
devise,  bequeath,  or  dispose  of,  by  his  will  executed  in  manner  perty  may 
hereinafter  required,all  real  estate  and  all  personal  estate  which  °^  ^ 
hfe  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  j^^^u 
bis  death,  and  which  if  not  so  devised,  bequeathed,  or  disposed  * 

of  would  devolve  upon  the  heir  at  law,  or  customary  heir  of 
him,  or  if  he  became  entided  by  descent,  of  his  ancestor,  or 
upon  his  executor  or  administrator;  and  that  the  power  hereby  comprts- 
given  shall  extend  to  all  real  estate  of  the  nature  of  customary  ing  cos- 
freehold  or  tenant  right,  or  customary  or  copyhold,  notwith-  }?™f'T, 
standing  that  the  testator  may  not  have  surrendered  the  same  ^^opt- 
to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled  as  holds 
heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  without 
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surrender  have  been  admitted  thereto,  or  notwithstanding  that  the  same. 
and  before  jn  consequence  of  the  want  of  a  custom  to  devise  or  surrender 
tance^and  ^^  ^^^  ^^  ^^  *  ^^'  ^^  Otherwise,  could  not  at  law  have  been 
also  such  disposed  of  by  will,  if  this  act  had  not  been  made,  or  notw^itb- 
of  them  as  standing  that  the  same,  in  consequence  of  there  being  a  custom 
cannot       that  a  will,  or  a  surrender  to  the  use  of  a  will,  should  coDtinue 
nwbedc-  jjj  foice  for  a  limited  time  only,  or  any  other  special  custom, 
could  not  have  been  disposed  of  by  will  according  to  the  power 
•1534    ♦contained  in  this  act,  it  this  act  had  not  been  made;  and  also 
Estates      to  estates  pur  autre  vie^  whether  there  shall  or  shall  not  be  any 
pur  autre   gpe^ial  occupaut  thereof,  and  whether  the  same  diall  be  free- 
hold, customary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  the  same  shall  be  a  corpo- 
Contin-     real  or  an  incorporeal  hereditament;  and  also  to  all  contingent, 
^it  mte-  executory,  or  other  future  interests  in  any  real  or  personal  es- 
tate, whether  the  testator  may  or  may  not  be  ascertained  as  the 
person,  or  one  of  the  persons,  in  whom  the  same  respectively 
may  become  vested,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the  same  respectively  were 
Rights  of  created,  or  under  any  dispo»tion  thereof  by  deed  or  will;  and 
ttDd^'ro-    ^^  ^^  ^  rights  of  entry  for  conditions  broken,  and  other  rights 
perty  ao-    of  entry;  and  also  to  such  of  the  same  estates,  interests,  and 
quired  af-  rights  respectively,  and  other  real  and  personal  estate,  as  the 
ter  execu-  testator  may  be  entitled  to  at  the  time  of  his  death,  notwith- 
tion  of  the  standing  that  he  may  become  entitled  to  the  same  subsequently 
^   *         to  the  execution  of  his  will/* 

As  to  the       Sec.  4,  provides,  "  that  where  any  real  estate  of  the  nature 
fees  and  ^  ^f  customary  freehold  or  tenant  right,  or  customary  or  copy- 
Me^Ie-  hold,  might,  by  the  custom  of  the  manor  of  which  the  same  is 
visees  of    holden,  have  been  surrendered  to  the  use  of  a  will,  and  the  tes- 
customary  tator  shall  not  have  surrendered  the  same  to  the  use  of  his  will, 
and  copy-  qq  person  entitled  or  claiming  to  be  entitled  thereto  by  vir- 
j^g  ®^     tue  of  such  will  shall  be  entitled  to  be  admitted,  except  upon 
payment  of  all  such  stamp  duties,  fees,  and  sums  of  money  as 
would  have  been  lawfully  due  and  payable  in  respect  of  the 
surrendering  of  such  real  estate  to  the  use  of  the  will,  or  in  re- 
spect of  presenting,  registering,  or  enrolling  such  surrender,  if 
the  same  real  estate  had  been  surrendered  to  the  use  of  the  will 
of  such  testator;  provided  also,  that  where  the  testator  was  en- 
titled to  have  been  admitted  to  such  real  estate,  and  might,  if 
he  had  been  admitted  thereto,  have  surrendered  the  same  to 
the  use  of  his  will,  and  shall  not  have  been  admitted  thereto,  no 
person  entitled  or  claiming  to  be  entitled  to  such  real  estate  in 
consequence  of  such  will,  shall  be  entitled  to  be  admitted  to  the 
same  real  estate  by  virtue  thereof,  except  on  payment  of  all 
such  stamp  duties,fees,  fine,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  the  admittance  of 
•1535    *such  testator  to  such  real  estate,  and  also  of  all  sucli  stamp 
dutieS;^  fees,  and  sums  of  nioney  as  would  have  been  lawfully 
due  and  payable  in  respect  of  surrendering  such  real  estate  to 
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the  use  of  the  will,  or  of  presenting,  registering,  or  enrolling 
such  surrender,  had  the  testator  been  duly  admitted  to  such 
real  estate,  and  afterwards  surrendered  the  same  to  the  use  of 
his  will;  all  which  stamp  duties,  fees,  fine,  or  sums  of  money 
due  as  aforesaid,  shall  be  paid  in  addition  to  the  stamp  duties, 
fees,  fine,  or  sums  of  money  due  or  payable  on  the  admittance 
of  such  person  so  entitled  or  claiming  to  be  entitled  to  the  same 
real  estate  as  aforesaid.'* 

By  sec.  5, "  when  any  real  estate  of  the  nature  of  customary  Wills  or 
freehold  or  tenant  right,  or  customary  or  copyhold,  shall  be  ©^^cte  of 
disposedof  by  will,  the  lord  of  the  manor  or  reputed  manor,  of  ^gtomary 
which  such  real  estate  is  holden,  or  his  steward,  or  the  deputy  freehold 
of  such  steward,  shall  cause  the  will  by  which  such  disposition  and  copy- 
shall  be  made,  or  so  much  thereof  as  shall  contain  the  disposi-  holds  to  be 
tion  of  such  real  estate,  to  be  entered  on  the  court  rolls  of  such  ^^^^^^^ 
manor  or  reputed  manor;  and  when  any  trusts  are  declared  by  y^,jig. 
the  will  of  such  real  estate,  it  shall  not  be  necessary  to  enter  the 
declaration  of  such  trusts,  but  it  shall  be  sufficient  to  state  in  the 
entry  on  the  court  rolls,  that  such  real  estate  is  subject  to  the 
trusts  declared  by  such  will;  and  when  any  such  real  estate  and  the 
could  not  have  been  disposed  of  by  will  if  this  act  had  not  lor^  ^  ^ 
been  made,  the  same  fine,  heriot,  dues,  duties,  and  services  ^*^^^®^  ^ 
shall  be  paid  and  rendered  by  the  devisee  as  would  have  been  fine^&c? 
due  from  the  customary  heir  incase  of  the  desc^ent  of  the  same  when  such 
real  estate,  and  the  lord  shall,  as  against  the  devisee  of  such  es-  estates  are 
tate,  have  the  same  remedy  for  recovering  and  enforcing  such  "***  P^yj. 
fine,  heriot,  dues,  duties,  and  services  as  he  is  now  entitled  to,  ^^^e 
for  recovering  and  enforcing  the  same  from  or  against  the  cus-  would 
tomary  heir  in  case  of  a  descent."  have  been 

Sec.  6,  enacts,  "  that  if  no  disposition  by  will  shall  be  made  from  the 
of  any  estate  pur  autre  vie  of  a  freehold  nature,  the  same  shall  ^^"  *^  , 
be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  ^g^t^ 
by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the  Estates 
case  of  freehold  laud  in  fee  simple;  and  in  case  there  shall  be  pur  autre 
no  special  occupant  of  any  estate  pur  autre  vie,  whether  free-  ***• 
hold  or  customary  freehold,  tenant  right,  customary  or  copy- 
*hold,  or  of  any  other  tenure,  and  whether  a  corporeal  or  in-    *1536 
corporeal  hereditament,  it  shall  go  to  the  executor  or  adminis- 
trator of  the  party  that  ha4  the  estate  thereof  by  virtue  of  the 
grant;  and  if  the  same  shall  come  to  the  executor  or  adminis- 
trator, either  by  reason  of  a  special  occupancy  or  by  virtue  of 
this  act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  ap- 
plied and  distributed  in  the  same  manner  as  the  personal  es- 
tate of  the  testator  or  intestate." 

By  sec.  7,  "  no  will  made  by  any  person  under  the  age  of  No  will  of 
twenty-one  years  shall  be  valid."     •  *  person 

By  sec.  8,  "  no  will  made  by  any  married  woman  shall  be  ^\^,  ^^ 
valid,  except  such  a  will  as  might  h*ve  been  made  by  a  married  Nor  of  a 
woman  before  the  passing  of  this  act."  feme  co- 

By  sec.  9,  «  no  will  shall  be  valid  unless  it  shall  be  in  writing  ^^''^  ®^* 

^  '  °  cept  such 
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«8  might  and  executed  in  manner  hereinafter  mentioned;  (that  is  to  say 9) 
now  be  jt  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or 
'g^^  by  some  other  person  in  his  presence  and  by  his  direction;  and 
wUlThall  ^^9^  signature  shall  be  made  or  acknowledged  by  the  testator 
be  in  writ-  in  the  presence  of  two  or  more  witnesses  present  at  the  same 
ing,  and  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
Ik^^teT  ^^^  ^^  ^^^  presence  of  the  testator^  but  no  form  of  attestation 
t«  in  the  **"  ^  necessary/' 

pieeenee  By  sec  10,  "  no  appointment  made  by  will,  in  exercise  of 
of  two  wit-  any  power,  shall  be  valid,  unless  the  same -be  executed  in  man- 
»«•■««  »t  ner  hereinbefore  required;  and  every  will  executed  in  maimer 
^  H°^  hereinbefore  required  shall,  so  far  as  respects  the  execution 
iJ^^y  and  attestation  thereof,  be  a  valid  execution  of  a  power  of  ap- 
will  to  be  pointment  by  will,  notwithstanding  it  shall  have  been  express- 
exeeitted  ly  required  that  a  will  made  in  exercise  of  such  power  should 
like  other  ^  executed  with  some  additional  or  other  form  of  execution  or 
toie  "    solemnity." 

lid,  al-  ^c.  11,  provides,  ^  that  any  soldier  being  in  actual  military 

though  service,  or  any  mariner  or  seaman  being  at  sea,  may  dispose  of 
other  re-  his  personal  estate  as  he  might  have  done  before  the  making 
g^^ti^^ofthisact" 

are  not  ob-  By  sec  12,  <<  this  act  diall  not  prejudice  or  affect  any  of  the 
aerred.  provisions  contained  in  an  act  passed  in  the  eleventh  year  of 
Soldier8|  the  reign  of  his  Majesty  king  George  the  Fourth  and  the  first 
and  man-  y^^^^  ^f  jj,e  xeign  of  his  late  Majesty  king  William  the  Fourth, 
ex^pted.^  ^intituled '  an  act  to  amend  and  consolidate  the  laws  relating  to 
*1537*  ^^^  P^y  <>f  ttie  royal  navy,'  respecting  the  wills  of  petty  officers 
Act  not  to  ^i^d  seamen  in  the  royal  navy,  and  non-commissioned  officers 
affect  cer-  of  marines,  and  marines,  so  far  as  relates  to  their  wages,  pay, 
tain  provi-  prize-money,  bounty-money,  and  allowances,  or  other  moneys 
G^IV  &  1  P^y**^^®  ^^  respect  of  services  in  her  Majesty's  navy." 
W.  IV  c.  By  sec.  13,  <<  every  will  executed  in  manner  hereinbefore 
SO,'  with  required  shall  be  valid  without  any  other  publication  thereofl" 
resoect  to      Sec  14,  enacts,  <'  that  if  any  person  who  shall  attest  the  ex- 

ttr  *ffi.  ®^^^^^^  ^f  *  ^^^^  ^^^^  *^  ^^®  ^™®  ^f  ^'^^  execution  thereof  or 

ceraand ~  ^^  ^"y  ^^^^  afterwards  be  incompetent  to  be  admitted  a  wit- 

aeamen  ness  to  prove  the  execution  thereof,  such  will  shall  not  on 

and  ma-  that  account  be  invalid.", 

raes.  By  sec.  15,  "  if  any  person  shall  attest  the  execution  of  any 
Son  not'to  ^^^  ^^  whom  or  to  whose  wife  or  husband  any  beneficial  de- 
be  requis-  ^^f  l6g&cy»  estate,  interest,  gift,  or  appointment,  of  or  afiect- 
ite.  ing  any  real  or  personal  estate,  (other  than  and  except  charges 
Will  not  and  directions  for  the  payment  of  any  debt  or  debts,)  shall  be 

to  be  Toid  thereby  given  or  made,  such  devise,  legacy,  estate,  interest, 
on  account    -a  •  *        *    u  n        r  '     o     jj  7  7 

of  incom-  S^"'  ^'  appomtment  shall,  so  far  only  as  concerns  such  person 
potency  of  attesting  the  execution  of,  such  will,  or  the  wife  or  husband  of 
attesting  such  person,  or  any  person  claiming  under  such  person  or  wife 
witoeaa.  or  husband,  be  utterly  null,and  void,  and  such  person  so  attest- 
Steati^ff*'^  ing  shall  be  admitted  as  a  witness  to  prove  the  execution  of 
witneaa  to  ^^^^  ^^9  ^^  ^^  prove  the  validity  or  invalidity  thereof,  not- 

be  void. 
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withstanding  such  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment, mentioned  in  such  will.'' 

By  sec.  16,  <^  in  case  by  any  will  any  real  or  personal  estate  Creditor 
shall  be  charged  with  any  debt  or  debts,  and  any  creditor,  or  attestiiur 
the  ^ife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  ^-^If 
shall  attest  the  execution  of  such  will,  such  creditor,  notwith-  ^|^^^ 
standing  such  charge,  shall  be  admitted  a  witness  to  prove 
the  execution  of  such  will,  or  to  prove  the  vaUdity  or  invalidi- 
ty thereof." 

By  sec.  1 7,  ^<  no  person  shall,  on  account  of  his  being  an  ex-  Exeentor 
ecutor  of  a  will,  be  incompetent  to  be  admitted  a  witness  to  ^}^  ^^ 
prove  the  execution  of  such  will,  or  a  witness  to  prove  the  va-  ™^^^ 
lidity  or  invalidity  thereof.''  ^^ 

By  sec.  18,  ^<  every  will  made  by  a  man  or  woman  shall  be.  Will  to  be 
•revoked  by  his  or  her  marriage  (except  a  will  made  in  exer-  revoked 
cise  of  a  power  of  appointment,  when  the  real  or  personal  V  °^*'^ 
estate  thereby  appointed  would  not  in  default  of  such  appoint-  "4^33 
ment  pass  to  his  or  her  heir,  customary  heir,  executor,  or  ad- 
ministrator, or  the  person  entitled  as  his  or  her  next  of  kin^ 
under  the  statute  of  distributions.) 

By  sec.  1 9,  ^<  no  will  shall   be  revoked  by  any  presump-  No  will  to 
tion  of  an  intention  on  the  ground  of  an  alteration  in  circum- 1>5  revok- 

stances."  wm^ti^^ 

By  sec.  20, "  no  will  or  codicil,  or  any  part  thereof,  shall  be  n^^qi  ^ 
revoked  otherwise  than  as  aforesaid,  or  by  another  will  or  co-  be  revok- 
dicil  exe(^uted  in  manner  hereinbefore  required,  or  by  some  ed  but  by 
writing  declaring  an  intention  to  revoke  the  same,  and  exe-  another 
cuted  in  the  manner  in  which  a  will  is  hereinbefore  required  ^eii,^Jf  by 
to  be  executed,  or  by  the  burning,  tearing,  or  otherwise  de-  a  wiiting 
stroying  the  same  by  the  testator,  or  by  some  person  in  his  executed 
presence  and  by  his  direction,  with  the  intention  of  revoking  like  a  will, 

the  same."  steSJtilr. 

By  sec.  21,  <^no  obliteration,  interlineation,  or  other  alter-  ^o  altera- 
ation  made  in  any  will  after  the  execution  thereof  shall  be  tion  in  a 
valid  or  have  any  effect,  except  so  far  as  the  words  or  effect  of  will  shall 
the  will  before  such  alteration  shall  not  be  apparent,  unless  **5^®  ®°^ 
such  alteration  shall  be  executed  in  like  manner  as  hereinbefore  ^^  ^^ 
is  required  for  the  execution  of  the  will;  but  the  will,  with  cuted  as  a 
such  alteration  as  part  thereof,  shall  be  deemed  to  be  duly  exe-  will. 
cuted  if  the  signature  of  the  testator  and  the  subscription  of 
the  witnesses  be  made  in  the  margin  or  in  some  other  part  of 
the  will  opposite  or  near  to  such  alteration,  or  at  the  foot  or 
end  of  or  opposite  to  a  memorandum  referring  to  such  altera- 
tion, and  written  at  the  end  or  some  otlier  part  of  the  will." 

By  sec.  22,  ^^  no  will  or  codicil,  or  any  part  thereof,  which  No  will 
shall  be  in  any  manner  revoked,  sh^U  be  revived  otherwise  P^°^?*  ^ 
than  by  the  re-execution  thereof,  orl)y  a  codicil  executed  in  oth^J^^ 
manner  hereinbefore  required,  and^howing  an  intention  to  re-  t^an  by 
vive  the  same;  and  when  any  wm  or  codicil  which  shall  be  re-execa- 
partly  revoked,  and  afterwards  wholly  revoked,  shall  be  re*  tion  or  a 
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codicil  to  Tired,  such  revival  shall  not  extend  to  so  much  thereof  as  shall 
renre  it.    have  been  revoked  before  the  revocation  of  the  whole  thereof, 

unless  an  intention  to  the  contrary  shall  be  shown.'' 
A  dcYise  By  sec.  23,  "  no  conveyance  or  other  act  made  or  done  sub- 
^^^^  *!?  sequently  'to  the  execution  of  a  will  of  or  relating  to  any  real 
inopere-  ^^  personal  estate  therein  comprised,  except  an  act  by  Avhich 
tive  by  such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the  ope- 
any  subse-  ration  of  the  will  with  respect  lo  such  estate  or  interest  in  such 
quent  con-  real  or  personal  estate  as  the  testator  shall  have  power  to 
yeyanceor  jigpoge  of  by  will  at  the  time  of  his  death. 

*1539  ^y  ®^'  ^^^ "  every  will  shall  be  construed,  with  reference  to 
A  will  ^^®  ^^^^  estate  and  personal  estate  comprised  in  it,  to  speak 
shall  be  and  take  eflfect  as  if  it  had  been  executed  immediately  before 
construed  the  death  of  the  testator,  unless  a  contrary  intention  shall  ap- 
to  speak     j^ar  by  the  will." 

death  of  ^^'  ^^'  enacts,  "  that  unless  a  contrary  intention  shall  ap- 
the  testa-  P^^i*  hy  the  will,  such  real  estate  or  interest  therein  as  shall  be 
tor,  comprised  or  intended  to  be  comprised  in  any  devise  in  such 

A  resido-  will  contained,  which  shall  fail  or  be  void  by  reason  of  the 
sSall  in^*^  death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason 
elude  es-  ^^  ^^^^  devise  being  contrary  to  law  or  otherwise  incapable  of 
tates  com-  taking  effect,  shall  be  included  in  the  residuary  devise  (if  any) 
prised  in    contained  in  such  will." 

lapsed  and  gy  sec.  26, "  a  devise  of  the  land  of  the  testator,  or  of  the 
vises.  ^  ^^^^  ^^  ^^^  testator  in  any  place  or  in  the  occupation  of  any 
A  general  person  mentioned  in  his  will,  or  otherwise  described*  in  a  ge- 
devise  of  neral  manner,  and  any  other  general  devise  which  would 
the  testa-  describe  a  customary,  copyhold,  or  leasehold  estate,  if  the  tes- 
shafl '  -  *  tator  had  no  freehold  estate  which  could  be  described  by  it, 
elude  "  s^^'^  ^®  construed  to  include  the  customary,  copyhold,  and 
copyhold  leasehold  estates  of  the  testator,  or  his  customary,  copyhold, 
and  lease-  and  leasehold  estates,  or  any  of  them,  to  which  such  descrip- 
hold  as  ^Jq^  gj^g^ij  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
freehold  ^^l^ss  a  contrary  intention  shall  appear  by  the  will." 
lands.  By  sec.  27,  "  a  general  devise  of  the  real  estate  of  the  testa- 

A  general  tor,  or  of  the  real  estate  of  the  testator  in  any  place  or  in  the 
^ift  shall  occupation  of  any  person  mentioned  in  his  will,  or  otherwise 
€«tete/  described  in  a  general  manner,  shall  be  construed  to  include 
over  ^'^y  real  estate,  or  any  real  estate  to  which  such  description 

which        shall  extend,  (as  the  case  may  be,)  which  he  may  have  power 
the  testa-   to  appoint  in  any  manner  he  may  think  proper,  and  shall  ope- 
tor  has  a    ^sl^q  ^^  ^^  execution  of  such  power,  unless  a  contrary  intention 
power  of    '^^^'^  appear  by  the  will;  and  in  like  manner  a  bequest  *of  the 
appoint-     personal  estate  of  the  testator, or  any  bequest  of  personal  pro- 
ment.        perty  described  in  a  general  manner,  shall  be  construed  to  in- 
*1 540    elude  any  personal  estatgi  or  any  personal  estate  to  which  such 
description  shall  extend,  (as  the  case  may  be,)  which  he  may 
have  power  to  appoint  in^ftiy  manr|er  he  may  think  proper, 
and  shall  operate  as  an  exe(Mtion  of  such  power,  unless  a  con- 
trary intention  shall  appear  by  the  will." 
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By  sec.  28,  ^<  where  any  real  estate  AaH  be  devised  to  any  A  devise 
person  without  any  words  of  limitation,  such  devise  shall  be  'w^it^out 
construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  of Lmi^" 
interest  which  the  testator  had  power  to  dispose  of  by  will  in  tion  shall 
such  real  estate,  unless  a  contrary  intention  shall  appear  by  be  con- 
the  wilL*'  8tru«^  to 

Sec  29,  enacts, "  that  in  any  devise  or  bequest  of  real  or  per-  ^^  *® 
sonal  estate,  the  words  <die  without  issue,'  or  ^die  without  "i^evoids 
leaving  is^ue,'  or  ^  have  no  issue,'  or  any  other  words  which  "die  with- 
may  import  either  a  want  or  failure  of  issue  of  any  person  in  out  is- 
his  lifetime  or  at  the  time  of  his  death,  or  an  indefinite  failure  f°?«"  ^J 
of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  of  ouUeav- 
issue  in  the  lifetime  or  at  the  time  of  the  death  of  such  person,  ing  i^.  * 
and  not  an  indefinite  failure  of  his  issue,  unless  a  contrary  in-  sue," 
tention  shall  appear  by  the  will,  by  reason  of  such  person  •hall  be 
having  a  prior  estate  tail,  or  of  a  preceding  gift,  being,  without  f^'***™®* 
any  implication  arising  from  such  words,  a  limitation  of  an  ^^  ,^^t^ 
estate  tail  to  such  person  or  issue,  or  otherwise:  Provided,  that  out  issue 
this  act  shall  not  extend  to  cases  where  such  words  as  afore-  linnff  at 
said  import  if  no  issue  described  in  a  preceding  gift  shall  be  ^^  oeath. 
bom,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the 
age  or  otherwise  answer  the  description  required  for  obtaining 
a  vested  estate  by  a  preceding  gift  to  such  issue. 

By  sec.  30,  '^  where  any  real  estate  (other  than  or  not  being  No  devise 
a  presentation  to  a  church^  shall  be  devised  to  any  trustee  or  ^  trastecs 
executor,  such  devise  shall  be  construed  to  pass  the  fee  simple  ^re*^' 
or  other  the  whole  estate  or  interest  which  the  testator  had  ^ept  for'a 
power  to  dispose  of  by  will  in  such  real  estate,  unless  a  de-  tenn  or  a 
finite  term  of  years,  absolute  or  determinable,  or  an  estate  of  presenta- 
freehold,  shall  thereby  be  given  to  him  expressly  or  by  im-  ^^^^  ^  * 

1  •       .  •         fa  CuUTCD* 

phcation."  ^^^  ' 

By  sec.  31,  ^  where  any  real  estate  shall  be  devised  to  a  a  chattel 
*tru8tee,  without  any  express  limitation  of  the  estate  to  be  taken  interest, 
by  sudi  trustee,  and  the  beneficial  interest  in  such  real  estate,    *1541 
or  in  the  surplus  rents  and  profits  thereof,  shall  not  be  given  Tro8te«fl 
to  any  person  for  life,  or  such  beneficial  interest  shall  be  given  ^^^j^ 
to  any  person  for  life,  but  the  purposes  of  the  trust  may  con-  devise, 
tinue  beyond  the  life  of  such  person,  such  devise  shall  be  con-  where  the 
stnied  to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole  trust  may 
leg^  estate  which  the  testator  had  power  to  dispose  of  by  will  en^«re  1>®- 
in  such  real  estate,  and  not  an  estate  determinable  when  the  J^q(  ^ 
purposes  of  the  trust  shall  be  satisfied.'^  person  be- 

By  sec.  32,  ^^  where  any  person  to  whom  any  real  estate  neficially 
shall  be  devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  f^^^^f^  ^ 
shall  die  in  the  lifetime  of  the  testator  leaving  issue  who  would  [^e  Ae 
be  inheritable  under  such  entail,  and  any  such  issue  shall  be  fee. 
living  at  the  time  of  the  death  of  thetestator,  such  devise  shall  Devises  of 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  e«.^tes 

'^  tail  shall 
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[chap.  XXV. 


Gifts  to 
children 
or  other  is- 
sue who 
leave  is- 
sue living 
at  the  tes- 
tator's 
death 
shall  not 
lapse. 

Act  not  to 
extend  to 
wills 
made  be- 
fore 183S, 
nor  to  es- 
tates/Nir 
auirt  vie  of 
persons 
who  die 
before 
1838. 


had  happened  immediately  after  the  death  of  the  testator,  un- 
less a  contrary  intention  shall  appear  by  the  will." 

By  sec.  33,  "  where  any  person  being  a  child  or  other  issue 
of  the  testator  to  whom  any  real  or  personal  estate  shall  be 
devised  or  bequeathed  for  any  estate  or  interest  not  deter- 
minable at  or  before  the  death  of  such  person,  shall  die  in  the 
lifetime  of  the  testator  leaving  issue,  and  any  such  issue  of 
such  person  shall  be  living  at  the  time  of  the  death  of  the  tes- 
tator, such  devise  or  bequest  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened  immediately 
after  thd  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will." 

By  sec.  34, "  this  act  shall  not  extend  to  any  will  made  be- 
fore the  1st  day  of  January,  1838,  and  that  every  will  re- 
executed  or  republished,  or  revived  by  any  codicil,  shall  for 
the  purposes  of  this  act  be  deemed  to  have  been  made  at  the 
time  at  which  the  same  shall  be  so  re-executed,  republished  or 
revived;  and  that  this  act  shall  not  extend  to  any  estate /?t/r 
axitre  vie  of  any  person  who  shall  die  before  the  1st  day  of 
January,  1838." 

By  sec.  35,  "this  act  shall  not  extend  to  Scotland." 


The  act 
does  not 
extend  to 
an  issue 


WITNESSES. 

COaifPETEKCT  OF   A  WITNESS,  UNDER   3  &  4  W.  IV,  C.    42^  S.  26. 

In  an  action  against  a  master  for  the  negligent  driving  of  his 
servant,  the  servant  is  a  competent  witness  for  the  defendant, 
under  3  &  4  W.  IV,  c.  42,  ss.  26,  27.  Parke  B., "  The  act 
applies  to  all  cases  where  the  only  interest  is,  that  the  verdict 
in  the  action  would  be  evidence  for  or  against  the  witness; 
here,  the  servant  had  no  interest,  except  that  the  verdict  might 
be  given  in  evidence  in  an  action  by  the  master,  to  show  the 
amount  of  damage.  The  act  is  not  confined  to  cases  in  which 
it  was  before  impossible  to  make  a  witness  competent  by  a 
release.  The  object  of  the  act  was  to  save  the  expense  of 
having  a  release.*  So  a  person  under  whom  the  defendant 
justifies  in  trespass,  is  a  competent  witness.**  So  is  a  person 
who  may  be  liable  to  the  costs  of  the  action  as  special  da- 
*mages.*  But  a  person  interested  in  the  result  of  a  suit  in 
equity,  is  not  a  competent  witness  in  an  issue  directed  in  such 
suit;  for  the  act  removes  the  objection  when  the  witness  is  in- 
competent on  the  ground  that  the  verdict  or  judgment  in  the 


»  \\omans  p.  Leigh,  1  Mur.  &  Hor.  87.    2  Mees.  &  Wels.  419. 
»>  Creevy  v.  Bowman,  1  M .  &  Rob.  496. 
'  Pickler  v.  Holland,  id.  468. 
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action  in  which  it  is  proposed  to  examine  him,  would  be  ad-  directed 
missible  in  evidence  for  or  against  him;  here  it  is  not  a  ver-  ^I  *  ^?^ 
diet  or  judgment  that  would  be  used  against  him,  but  a  de-  ®*  ^^''^v  • 
cree  of  a  court  of  equity — neither  is  this  an  action,  but  an 
issue.* 

■  Stewart  v.  Barnes,  id.  472. 
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Bill  qf  Exceptions, 

SEP^R^TE  from  the  record^  as  to  the  effect  of  evidence 
in  K.  B.  ( Tidd's  Forms.) 

to  wit    Be  it  ^ememberedy  that  in  the  term  of ^ 

in  the year  of  the  reign  of  our  sovereign  lord  George  the 

TTiird,  now  king  of  the  united  kingdom  of  Great  Britain  and 

Ireland^  &c.,  came  JSI.  B,  by his  attorney,  into  the  court 

of  our  said  lord  the  king  before  the  king  himself  at  Westmin- 
ster,  and  impleaded  C.  D.  in  a  certain  plea  of  trespass  on  the 
case  upon  promises;  on  which  the  said  A.  B,  declared  against 
him  that,&c.,  {set  out  the  declaration  and  other  pleadings^ 
and  proceed  as  follows:)  And  thereupon  issue  was  joined 
between  the  said  t^.  B.  and  the  said  C.  /).  And  afterwards, 
to  wit,  at  the  sittings  of  nisipriusj  holden  at  the  Guildhall  of 

the  city  of  London  aforesaid  in  and  for  the  said  city,  on 

the day  of in  the year,  of  the  reign  of  our  said 

lord  the  king,  before  the  right  honorable  Edward  Lord  Ellen- 
borough,  chief-juscice  of  our  said  lord  the  king,  assigned  to 
hold  pleas  in  the  court  of  our  said  lord  the  king  before  the  king 
himself,  Edward  Law,  Esquire,  being  associated  unto  the  said 
chief-justice,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  the  aforesaid  issue  so  joined  between  the 
said  parties  as  aforesaid,  came  on  to  be  tried  by  a  jury  of  the 
city  of  London  aforesaid,  for  that  purpose  duly  impannelled, 

that  is  to  say,  E.  F.  of and  G»  H.  of ,  &c.,  {names 

and  additions  of  jury,)  good  and  lawful  men  of  the  said  city 
of  London:  at  which  day,  came  there  as  well  the  said  •d,  A 
as  the  said  C.  /).  by  their  respective  attorneys  aforesaid;  and 
the  jurors  of  the  jury  aforsaid,  impannelled  to  try  the  said 
issue,  being  called,  also  came,  and  were  then  and  there  in  due 
manner  chosen  and  sworn  to  try  the  same  issue;  and  upon  the 
trial  of  that  issue,  the  counsel  learned  in  the  law  for  the  said 
1543  *«tf.  B»  to  maintain  and  prove  the  said  issue  on  his  part,  gave 
in  evidence  that,  &c,  {here  set  out  the  evidence  on  the  part  of 
the  plaintiff,  and  qfterwarch  that  on  the  part  of  the  defend- 
ant, and  then  proceed  as  follows:)  Whereupon  the  said  coun- 
sel for  the  said  C.  D,  did  then  and  there  insist  before  the  said 
chief-justice  on  the  behalf  of  the  said  C.  D.  that  the  said  seve- 
ral matters  so  produced  and  given  in  evidence  on  the  part  of 
the  said  C  D.  as  aforesaid,  were  sufficient,  and  ought  to  be 
admitted  and  allowed  as  decisive  evidenoe^  to  entitle  the  said 
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C.  D.  to  a  verdict,  and  to  bar  the  said  A.  B.  of  his  action  afore- 
said; and  the  said  counsel  for  the  said  C  D.  did  then  and  there 
pray  the  said  chief-justice  to  admit  and  allow  the  said  matters 
80  produced  and  given  in  evidence  for  the  said  C.  D.  to  be  am- 
elusive  evidence  in  favor  of  the  said  C.  D.  to  entitle  him  to 
a  verdict  in  this  cause,  and  to  bar  the  said  •&.  B.  of  his  action 
aforesaid:  But  to  this  the  counsel  learned  in  the  law  of  the 
said  t^.  B,  did  then  and  there  insist  before  the  said  chief- 
justice,  that  the  same  were  not  sufficient,  nor  ought  to  be  ad- 
mitted or  allowed  to  entitle  the  said  C.  D.  to  a  verdict,  or  to 
bar  the  said  Ji.  B.  of  his  action  aforesaid;  and  the  said  chief- 
justice,  did  then,  and  there  declare,  and  deliver  his  opinion  to 
the  jury  aforesaid,  that  the  said  several  matters  so  produced 
and  given  in  evidence  on  tfie  part  of  the  said  C.  D,  were  not 
sufficient  to  bar  the  said  •/?.  J3.  of  his  action  aforesaid,  and 
with  that  direction  left  the  same  to  the  said  jury;  and  the  jury 
aforesaid  then  and  there  gave  their  verdict  for  the  said  •^.  B. 

and /.  damages;  whereupon  the  said  counsel  for  the  said 

C.  D.  did  then  and  there,  on  the  behalf  of  the  said  C.  D.  ex- 
cept to  the  aforesaid  opinion  of  the  said  chief-justice,  and 
insisted  on  the  said  several  matters,  as  an  absolute  bar  to  the 
said  action;  and  inasmuch  as  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said  C.  D.  and 
by  his  counsel  aforesaid  objected  and  insisted  on  as  a  bar  to 
the  action  aforesaid,  do  not  appear  by  the  record  of  the  verdict 
aforesaid,  the  said  counsel  for  the  said  C.  Z>.  did  then  and  there 
propose  their  aforesaid  exception  to  the  opinion  of  the  said 
chief-justice,  and  requested  him  to  put  his  seal  to  this  bill  of 
exceptions,  containing  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  said  C.  D.  as  afore- 
*said,  according  to  the  form  or  the  statute  in  such  case  made  *1544 
and  provided;  and  thereupon  the  said  chief-justice,  at  the 
request  of  the  said  counsel  for  the  said  C.  D.  did  put  his  seal 
to  this  bill  of  exceptions,  pursuant  to  the  aforesaid  statute  in 

such  case  made  and  provided,  on  the  said day  of 

in  the year  of  the  reign  of  his  present  majesty. 


Bill  of  excepiions  to  be  tacked  to  the  record^  as  to  a  witnesses 
being  bound  to  answer  a  question  tending  to  disgrace  him 
in  K.  B.  ( Tidd's  Farms.) 

{AfLer  the  end  of  the  issue,  and  award  qf  the  venire  fa^ 
das  proceed  as  follows:) 

Which  said  issue,  in  form  aforesaid  joined  between  the 
said  parties,  afterwards,  to  wit,  at  the  sittings  of  nisiprius, 
hoMen  at  Westminster  Hall,  in  and  for  the  county  of  Middle^ 

sex  on the day  of in  the year  of  the  reign 

of  our  lord  the  now  king,  before  the  right  honorable  Edward 
Lord  EUenborough,  diief-justice  of  our  said  lord  Uie  king,  as* 
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signed  to  hold  pleas  in  the  court  of  our  said  lord  the  king  before 
the  king  himself,  Edward  Law,  Esquire,  being  associated  unto 
the  said  chief-justice,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  came  on  to  be  tried  by  a  jury 
of  the  said  county  of  Middlesex,  for  that  purpose  duly  impan- 
nelled.  At  which  day  came  there  as  well  the  said  IS,  B.  as 
the  said  C  D,  by  their  respective  attorneys  aforesaid;  and  the 
jurors  of  the  jury  aforesaid,  impannelled  to  try  the  said  issue, 
being  called,  also  came,  and  were  then  and  there  in  due  man- 
ner chosen  and  sworn  to  try  the  said  issue;  and  upon  the 
trial  of  that  issue,  one  E.  F.  was  produced  and  examined  upon 
oath  as  a  witness,  by  the  counsel  learned  in  the  law  for  the 
said  ^.  B.  in  support  of  the  said  action;  and  upon  the  cross- 
examination  of  the  said  E.  F.  by  the  counsel  learned  in  the 
law  for  the  said  C  JD.  the  said  E.  F.  was  asked  by  the  said 
last-mentioned  counsel,  whether  he  had  not  been  imprisoned, 
upon  a  conviction  for  forging  a  coal-meter's  ticket;  where- 
upon the  said  chief-justice  then  and  there  interposed,  and  be- 
fore the  said  E.  F,  had  given  any  answer  to  the  sdid  question, 
declared  and  delivered  his  opinion,  that  the  said  E.  /"/was 
*1545  *not  bound  to  answer  the  said  question;  and  the  said  E,  F. 
thereupon  then  and  there  refused  to  answer  the  same;  and 
afterwards,  at  the  said  trial,  the  said  chief-justice  in  sununing 
up  the  evidence  given  in  the  said  cause  to  the  jury  aforesaid, 
did  further  declare  and  deliver  his  opinion  to  the  said  jury, 
that  the  said  E,  F.*a  refusal  to  answer  the  said  question  threw 
no  manner  of  discredit  upon  him  the  said  E.  F.;  and  the 
jury  aforesaid  thereupon  then  and   there  gave  their  verdict 

for  the  said  ^.  B,  and /.  damages;  whereupon  the  said 

counsel  for  the  said  C.  D.  did  then  and  there  on  behalf  of  the 
said  C.  Z>.  except  to  the  aforesaid  opinion  of  the  said  chief- 
justice,  and  insisted  that  the  said  E.  F,  was  bound  to  answer 
the  said  question,  and  that  his  refusal  to  answer  the  same  was, 
and  ought  to  be  considered  by  the  said  jury,  as  an  impeach- 
ment of  his  credit;  and  inasmuch  as  the  said  several  matters 
hereinbefore  mentioned  do  not  appear  by  the  record,  &c.  {as 
in  the  lasL) 


Affidavit  to  put  off  trial  on  accovnt  of  absence  of  material 

witness,    ( Tidd's  Forms.) 
In  the  King's  Bench,  &c.  wJ.  B,  plaintiff. 

and 
C.  D,  defendant 

C.  D.  of ,  the  defendant  in  this  cause,  maketh  oath  and 

saith,  that  issue  was  joined  in  this  cause,  in  term  last 

past,  and  that  notice  was  given  for  the  trial  thereof  at  the 

sitting  within  (or,  at  the  sittings  after)  the  said  term; 

and  this  deponent  farther  saith,  that  E.  F.  Late  of is  a 

material  witness  for  him  this  deponent  in  the  said  cause,  as  he 


APPENDIX.]  AFFIDAVIT  TO  PUT  OPP  TRIAL*  1545 

is  advised  and  believes,  and  that  he  cannot. safely  proceed  to 
the  trial  thereof,  without  the  testimony  of  him  the  said  E.  F. 
And  this  deponent  further  saith,  that  in  consequence  of  the 
notice  of  trial  so  given  as  aforesaid,  he  this  deponent  caused 
inquiry  to  be  made,  &c.  [stating  the  nature  and  result  of  the 
inquiry  made  after  the  witness^  and  the  time  when  he  is 
likely  to  attend.) 

Sworn,  &c.  C  D. 
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BY    THE    AMERICAN    EDITOR- 


ACCOUNT  RENDER. 


PAOK 

1.  In  what  CSM8  it  is  main- 
tainable. 
3.  Of  the  parties  to  the  action.  1553 
3.  Of  the  pleadings  and  evi- 
dence.    .        \        .        1553 
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4.  Of  the  judgment  quod  Gom- 

pntet.      •        •        • 

5.  Of  the  appointment   and 

proceedings  of  the  andi- 
toTS.        .        .        .        1556 

6.  Of  the  final  judgment.        1556 


All  notice  of  the  action  of  Account  Render  having  been 
omitted  in  the  foregoing  pages,  the  American  E>litor  has 
thought  the  work  would  be  rendered  more  complete  by  the  ad- 
dition of  a  few  notes  under  this  head. 

This  action  has  been  disused  in  England  for  more  than  a 
century.  The  causes  of  its  disuse  are  to  be  found  in  the  com- 
plication and  delay  which  attend  it,  and  the  superior  advanta- 
ges afforded  by  a  Court  of  Equity  wherever  that  jurisdiction 
exists.*  But  few  modem  cases  illustrate  its  principles,  and  the 
old  books  and  entries  to  which  reference  must  of  necessity  be 
had  are  often  contradictory  and  embarrassing.  The  more  we 
look  into  the  books,  as  was  said  by  Willes  C.  J.  in  Oodfrey  v- 
Saunders}'  the  more  difficult  it  seems  to  reconcile  them. 

There  1. — In  lohat  cases  it  is  mainiainabk.}    It  is  in  general  ne- 

miist  be  a  cessary  that  there  should  be  a  privity  in  deed  or  in  law  exist- 
S^^orTn  ^8  between  the  plaintiff  and  the  defendant*  The  action  of 
law.  account  render,  is  founded  on  a  contract  express  or  implied.' 
It  cannot  be  maintained  against  a  disseisor  or  wrongdoer.  If 
a  man  enters  on  my  land  to  his  own  use  of  his  own  will,  ac- 
count does  not  lie:  contra,  if  he  enters  to  my  use.^  An  excep- 
tion, however,  to  this  general  rule  is  the  case  of  a  stranger,  en- 
tering upon  the  lands  of  an  infant:  he  is  held  to  account  for  the 
profits.' 

'  Eq.  Ca.  Ab.  5.  Thompson  «.  Lambe,  7  Ves.  588.  The  courts  feel  indisposed 
to  favor  this  antiquated  form  of  action  when  the  remedy  by  a  bill  in  equity  may  be 
adopted.    Per  Washington,  J.,  in  Couscher  «.  Tulam,  4  Wash.  0.  0.  Rep.  449. 

"  3  Wils.  113. 

*  Co.  Litt.  172,  a.    King  of  France  «•  Morris,  3  Yeates,  951. 
'  Whelen  v.  Watmough,  15  Serg.  &  R.  159. 

•  Bro.  Aceompt.  pi.  8.  89.    Co.  LitL  173,  a. 
'  Bro.  Ace.  pi.  8. 
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Privity  in  deed  is  that  created  by  the  consent  of  parties,  and  PriTity  in 
grows  out  of  the  voluntary  relation,  in  which  they  have  placed  ^^^* 
themselves  to  each  other.    In  general  an  action  of  account 
render  may  be  maintained  in  all  cases  where  one  man  has  re- 
ceived money  as  the  agent  of  another.^    If  one  receive  goods 
of  another,  and  expressly  promise  to  be  accountable  for  them, 
or  to  give  an  account  of  them,  case  will  lie  if  he  will  not  ac- 
count upon  that  promise;  but  upon  a  general  bailment  of  goods 
without  a  particular  promise  to  account,  then  the  sole  remedy 
is  by  account   And  if  one  covenant  or  promise  specially  upon  Where 
receipt  of  goods  to  be  accountable  for  them,  if  he  will  not  ac-  there  is  a 
count,  action  upon  the  covenant  or  promise  will  lie,  or  an  ac-  pron^i*®  *o 
*ion  of  account  lies  upon  the  general  receipt'*  In  assumpsit  the  ^Q^IpJit 
plamii?  declared,  that  the  defendant  having  proposed  to  go  and  ae- 
abroad,  he  delivered  to  him  a  box  and  goods,  which  the  de-  -cottnt  are 
fendant  promised  to  dispose  of  for  him  and  to  give  him  an  ac-  concimeiit 
count  thereof  on  his  return.    Plea  in  abatement,  that  he  was  ""'^•^*®^* 
the  plaintiff 's  bailiff  and  had  merchandised  the  goods;  and  that 
the  plaintiff  ought  to  have  brought  an  action  of  account^  and 
not  an  action  on  the  case.    The  court  held,  that  the  plea  could 
not  be  supported;  for  that  the  action  being  founded  on  an  ex- 
press promise,  assumpsit  lay  as  well  as  account,  and  the  plain- 
tiff  had  his  election  to  adopt  either  of  the  two  remedies.*    In 
the  report  of  this  case  in  UariheWj  Lord  C.  J.  Holt  is  reported 
to  have  said  that  he  would  not  let  the  plaintiff  give  all  the  ac- 
count in  evidence  or  enter  into  the  particulars  thereof,  but  that 
he  should  direct  his  proof  only  as  to  the  damages  he  had  sus- 
tained for  not  accounting  according  to  the  promise,  for  he  would 
not  travel  into  an  account  in  such  actions^ 

Indebitatus  assumpsit  for  brokerage  and  commission,  with  Assninp- 
the  usual  money  counts  and  accounts  stated.  It  appeared  that  ^  ^1  ^« 
the  action  had  been  brought  to  recover  the  balance  of  a  long  ^MoSt 
and  running  account  between  the  parties,  a  merchant  and  bro-  m^y  \^ 
ker;  Lord  EUenborough  nonsuited  the  plaintiff  observing,  lon^  and 
«  This  is  not  the  proper  tribunal  for  investigating  complicated  intncate. 
mutual  demands.    The  plaintiff  should  have  brought  an  action 
of  account^  when  auditors  would  have  been  appointed,  who 
could  have  done  justice  to  the  parties,  without  occasioning  any 
inconvenience  to  the  court  and  jury.'''    In  a  subsequent  case, 
however,  it  was  held  that  assumpsit  would  lie  for  the  balance 
of  an  account,  though  the  items  on  each  side  were  numerous.  It 
was  an  action  to  recover  the  sum  of  104/.  on  a  balance  of  ac- 

*  Per  Rogers,  J.,  in  Bredin  «.  Kingland,  4  Watts,  490.  Mumford  9.  Avery,  Klrby't 
Rep.  163.  See  also  Hartap  «.  Waidlore,  d  Show.  801.  Rob.  909.  Cro.  Elis.  644. 
1  Roll.  Rep.  959.    Owen,  86.    Case  e.  Roberts,  1  Holt,  600.   (3  Eng.  C.  L.  179.) 

^  Per  Holt,  G.  J.,  Id  Spnnaway  v.  Rogers,  19  Mod.  617.  Wilkin  v.  Wilkin,  1 
Salk.  9.    Garth.  89.    Wetmore  «.  Woodhndge,  Kirby's  Rep.  164. 

*  Wilkin  e.  Wilkin,  1  Salk.  9.    S.  O.  Garth.  89. 

*  Scott  0.  M*Intosh,  9  Gamp.  938.  Lincoln  tr.  Parr,  9  Keb.  781.  See  Trials,  per 
Pais,  407.  Gilb.  Law.  Er.  199.  Farrington  v.  Lee,  I  Mod«  969.  Sandys  v.  Blod- 
well,  W.  Jones,  401.    Owston  v.  Ogle,  13  East,  638. 
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counts.  The  plaintiflfe  were  bankers,  with  whom  the  defendant 
had  kept  cash.  In  1808,  a  balance  was  struck,  and  from  thai 
time  till  1811,  many  sums  had  been  paid  in  and  drawn  out 
without  any  balance  having  been  adjusted,  and  it  was  then 
found  that  the  defendant  was  indebted  to  the  plaintiffs  in  the 
sum  sought  to  be  recovered  by  the  present  action.  The  cases 
of  Scott  V.  APIntosh^  and  Lincoln  v.  Parr^  were  referred  to 
and  relied  on  to  show  that  account  was  the  proper  form  of  ac- 
tion, and  that  assumpsit  would  not  lie.  Gibbs,  C.  J,  ^  A  sad 
use  is  made  of  these  Nisi  Prius  cases.  I  reniember  that  case; 
it  was  a  case  which  it  was  impossible  to  try;  and  there  is  usual- 
ly a  decency  about  counsel,  which  prevents  them  from  press- 
ing that  to  a  conclusion,  which  can  never  be  concluded.  It  is 
impossible  it  ever  can  have  been  decided,  that  if,  upon  dissect- 
ing an  account,  there  appears  money  due  upon  certain  items, 
an  action  for  money  had  and  received  cannot  be  maintained. 
The  use  of  the  action  of  account  is,  where  the  plaintiff  wants 
an  account,  and  cannot  give  evidence  of  his  right,  without  it; 
but  if  by  subtracting  the  amount  of  six  articles  on  the  one  side, 
from  the  amount  of  nine  articles  on  the  other,  the  plaintiff  can 
make  out  that  a  balance  is  due  to  him,  even  of  50/.,  it  is  im- 
possible to  say  that  an  action  of  assumpsit  will  not  lie  for  that 
balance.  Here  the  plaintiff  takes  up  the  balance  stated  on  the 
account,  proceeds  with  his  evidence  through  many  other  items, 
and  establishes  a  balance  due.*"  So  in  the  case  oi  Arnold  v. 
Webbf  which  was  tried  at  the  Taunton  Spring  Assizes  in  1814, 
It  was  an  action  of  assumpsit  for  the  balance  of  an  account. 
The  briefs  on  both  sides  consisted  of  about  thirty  brief  sheets 
of  accounts  closely  written.  The  plaintiff  with  great  absurdity 
refused  to  refer.  Dampier,  J.,  held,  that  whatever  doubt  might 
have  been  upon  the  subject  a  century  back,  the  action  of  as- 
sumpsit for  the  balance  due  on  the  result  of  numerous  mercan- 
tile transactions  had  been  so  long  maintained,  that  it  was  now 
much  too  late  to  make  any  objection  to  it  How  long  is  the 
account  to  be,  which  is  to  prevent  assumpsit  from  being  main- 
tained? If  assumpsit  will  lie  for  the  price  of  one  parcel  of 
goods,  or  to  recover  one  sum  lent,  why  not  for  two  and  why 
not  for  twenty? 
Accoant  Account,  however,  is  the  sole  remedy  by  one  partner  against 
between  his  copartner  or  copartners,  unless  there  has  been  an  express 
coparvuere  promise  or  covenant  to  account  or  a  settlement  made  and  a 
Dalance  actually  struck  by  mutual  agreement 

The  plaintiff  and  Foulke  (of  whose  estate  the  defendant  was 
the  administrator)  had  been  concerned  in  several  adventures  to 
New  Orleans,  upon  the  accounts  of  which,  different  sums  ap- 
peared to  be  due  to  the  plaintiff  from  Foulke,  who  had  received 
the  proceeds;  and  for  the  recovery  of  these  sums  with  interest 


'  Tomkins  et  al.  v,  Willabear,  5  Taunt  431.    (1  Eng.  C.  L«  145.) 
^  5  Taunt.  43S,  n.    (1  Eng.  C«  L.  146,) 
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the  action  for  money  had  and  received  was  brought.    One  of 
the  witnesses  swore  that  two  or  three  years  before  Foulke's 
death,  the  plaintiff  demanded  a  settlement  of  his  accoutits  which 
Foulke  promised  to  make  in  a  short  time;  but  no  account  stated 
and  settled  by  the  parties  was  produced  upon  the  trial,  nor  was 
there  aqy  evidence  that  such  a  settlement  had  ever  taken  place. 
On  objection  to  the  form  of  action,  the  point  was  reserved  and 
the  jury  found  a  balance  for  the  plaintiff.    Tilghraan,  C.  J.  "  It 
was  my  wish  to  support  the  action  if  possible,  because  the  jury 
have  decided  on  the  merits  of  the  case.    But  upon  considering 
the  nature  of  the  action,  and  the  authorities  which  have  been 
cited  on  both  sides,  I  am  of  opinion  that  the  plaintiff  cannot 
recover.  The  money  received  by  one  partner  during  the  part- 
nership is  not  received  for  thb  use  of  either  of  the  partners,  but 
of  both  of  them.   AH  that  either  partner  is  entitled  to,  is  a  moi- 
ety of  what  remains  after  all  the  partnership  debts  are  paid. 
The  proper  remedy  for  one  partner  against  the  other,  is  by  an 
action  of  Account  Bender.    No  case  has  been  cited  by  the 
plaintiff's  counsel  to  show  that  an  action  like  the  present  can 
be  maintained,  unless  the  partners  have  settled  their  account  and 
struck  the  balance.    It  is  of  importance  that  the  forms  of  ac- 
tion should  not  be  confounded.    They  are  founded  in  good 
sense  and  convenience.    The  defendant  has  an  interest  in  in- 
sisting that  the  proper  form  of  action  should  be  preserved,  of 
which  this  court  has  no  right  to  deprive  him.     It  is  most  con- 
venient that  the  partnership  accounts  should  be  settled  before 
auditors.    It  would  be  extremely  difficult,  and  in  many  cases 
almost  impossible  to  settle  them  by  a  jury.    I  am,  therefore,  of 
opinion  that  the  plaintiff  cannot  maintain  this  action.'^* 

Andrews,  the  plaintiff,  entered  into  copartnership  with  Allen, 
the  defendant,  for  five  years.  Before  the  term  had  expired  the 
firm  became  insolvent,  and  made  a  general  assignment  of  the 
stock  in  trade,  debts,  and  effects  of  the  partnership,  for  the 
benefit  of  their  creditors  who  executed  releases  to  them.  The 
effects  were  sufficient,  after  satisfying  certain  debts,  which  had 
a  preference  by  the  terms  of  the  assignment,  to  pay  forty-one 
per  cent,  on  the  amount  of  the  debt  of  the  general  creditors. 
The  plaintiff  claimed  2900  dollars  6  cents,  the  one  half  of  5800 
dollars,  which,  he  alleged,  appeared  by  the  settlement  of  the 
partnership  books,  to  be  due  to  him  by  the  firm.  This  claim 
was  founded  on  the  ground  of  the  defendant's  having  taken 
out  of  the  firm  so  much  n^re  than  the  plaintiff,  as  to  leave  that 
balance  in  his  favor  on  the  final  settlement  of  the  partnership 
accounts:  and  he  claimed  also  on  the  groimd  specifically  of 
having  paid  into  the  concern  a  bill  of  exchange  for  6000  dol- 
lars, which  the  defendant  drew  on  the  plaintiff  and  received 
the  amount  of  before  the  articles  of  partnership.  The  declara- 
tion contained  counts  for  money  had  and  received,  insimul 

*  Ozeas  V.  Johnsoo,  I  Biniu  191. 
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eompuiassenij  and  a  count  on  the  bSl  of  exchange.  Tllgiimas, 
C.  J.  ^  There  is  one  reason  against  the  action  which  is  irre- 
sistible. These  partners  had  never  come  to  a  final  settlement 
of  their  accounts.  And  in  such  case  the  proper  action  is  ac- 
count render;  assumpsit  will  not  lie.  The  plaintiff  alleges  that 
the  balance  may  be  dedooed  from  the  partnership  books.  Bat 
that  is  not  sufficient.  An  actual  settlement  must  be  made  and 
a  balance  struck,  by  the  act  of  both  partiesj  before  either  can 
be  diarged  in  a:n  action  of  assumpsit  It  is  rery  possible  thai 
the  books  may  not  show  the  true  state  of  the  account.  'Hiere 
may  be  false  entries  or  omissions,  so  that  nothing  certain  can 
be  deduced  from  calculations  made  by  one  partner,  on  the 
entries  appearing  on  the  face  of  the  book,  without  the  concur- 
rence  of  the  other.  There  should  be  a  settlement  in  which 
both  concur.  Otherwise  the  proper  remedy  is  acooimt  render.'" 
Where  the  plaintiff  and  defendant  entered  into  articles  of 
co-partnership,  which  contained  a  covenant  to  account  at  certain 
times,  and  on  a  balance  struck,  the  defendant  promised  to  paf 
it,  it  was  held  by  BuUer,  J.,  at  Nisi  Prius,  that  assumpsit  was 
maintainable.^  In  an  action  on  an  account  stated  and  other 
common  counts,  it  appeared  that  in  January,  1785,  the  par- 
ties had  entered  into  articles  of  copartnership  for  seven  years, 
in  which  there  was  a  covenant  to  settle  yearly  at  Christmas, 
and  to  adjust  and  make  a  final  settlement  at  the  expiration  of 
the  partnership,  when  the  stock  and  profits  were  to  be  equally 
divided  and  general  releases  given.  In  February,  1786,  thie 
parties  came  to  an  agreement  that  the  defendant  should  carry 
on  the  business  alone,  and  they  then  came  to  a  settlement  of 
accounts,  in  which  several  items  were  indaded  not  relating  to 
the  partnership  account,  and  the  balance  being  found  in  favor 
of  the  plaintiff  for  ;€140,  the  defendant  promised  to  pay  it ;  held 
that  assumpsit  would  lie.* 
Wberethe  However,  where,  though  there  is  a  technical  partnership,  it 
partner-  relates  only  to  a  single  item,  and  the  equal  division  of  the  gain 
r^  tTa  ^'^^^'^y  made,  the  action  of  acoouiit  render  is  not  essential, 
sinffle       ^^^  assumpsit  may  be  maintained. 

item,  as-  As  where  the  defendant  became  the  purchaser  of  certain 
sumpsit  real  property  under  an  agreement  with  the  plaintiff  and  two 
will  lie.  others,  that  the  purchase  should  be  for  the  joint  benefit  of  the 
four,  that  the  defendant  should  make  sale  of  the  property  again 
at  the  highest  price  which  could  be  obtained  for  it,  and  divide 
the  advance,  whatever  it  might  b«,  equally  between  them. 
The  plaintiff  brought  an  action  of  assumpsit  for  his  share,  al- 
leging that  the  defendant  had  gained  an  advance  of  eight  hun- 
dred and  fifty  dollars,  the  one  fourth  of  which,  according  to 
the  agreement  between  them,  he  was  bound  to  pay  to  the 


*  Andrews  o.  Allen,  9  Serg.  &  Rawle,  241. 
^  Moravia  v.  Levy,  S  Term  Rep.  483,  notis. 
""  Foster  v,  Allanson,  9  Term  Rep.  479. 
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plaintiff.  Kennedy,  J.  <<  Admitting  that  a  technical  partner- 
ship existed,  of  the  correctness  of  which  I  very  much  doubt, 
there  was  but  a  single  item  to  be  settled;  the  partnersh^),  if 
such  it  may  be  called  being  at  an  end.  The  whole  scope  of 
the  agreement  contemplated  only  the  purchaseof  a  single  item 
of  property  and  the  sale  of  it  again  and  an  equal  division  of 
the  gain  thereby  made  between  them.  It  cannot  be  pretended 
that  there  is  any  necessity  for  the  intervention  of  auditors  to 
state  and  settle  an  account  when  the  whole  matter  consists 
merely  of  the  purchase  of  a  single  tract  of  land,  and  the  sale  of 
it  again:  and  the  question  to  be  answered  is,  how  much,  if  any 
thing  has  been  gained  by  the  purchase  and  resale,  after  deduct- 
ing the  expenses  attending  it?  This  can  be  ascertained  with 
as  much  fiunlity  and  certainty  by  a  jury,  as  by  auditors,  and 
the  verdict  of  the  jury  at  onco  doses  and  puts  an  end  to  all 
further  controversy.  Where  the  transaction  is  of  such  a  nature 
as  to  render  the  calling  in  of  auditors  altogether  unnecessary , 
the  action  of  account  render  may  very  well  be  avoided^  for 
the  prosecution  of  such  an  action  is  not  only  attended  with 
more  than  double  the  costs  and  expenses  but  more  than  double 
the  delay  of  assumpsit  This  principle  was  adopted  by  the 
Supreme  Court  of  New  York  ini/t^tcr  v.  Trumpbone.*  Where 
the  plaintiff  and  defendant  agreed  to  bum  lime  on  the  share, 
one  was  to  fill  the  kiln  with  stone;  and  the  other  to  bum  it  and 
furnish  the  necessary  wood  for  that  purpose,  the  lime  to  be 
equally  divided  between  them;  and  aldiough  it  was  held  that 
this  created  a  technical  partnership,  yet  that  an  action  at  law 
in  assumpsit  might  be  maintained  by  the  one  against  the  other 
for  the  balance  due  him  and  growing  out  of  the  partnership 
transaction,  inasmuch  as  there  was  but  a  single  item  to  h* 
quidate."^ 

Account  render  will  lie  against  an  attorney  at  law  for  money  Aoeount 
received  for  his  client.®    Where  personal  estate  is  devised  to  "^  H®  *• 
•d.  during  her  widowhood  remamder  over,  account  will  lie  JJ^™ 
against  Jl.  and  her  husband,  to  recover  the  property  limited  ,0  aga^Bt 
over.^  a  tenant 

This  action  is  also  sustainable  upon  a  privity  in  law,  as  ^or  life  of 
against  a  guardian  in  socage.®  Kiri^i? 

But  it  did  not  lie  at  common  law  for  one  joint-tenant  or  j^^^  ^ 
tenant  in  common  against  his  companion,  although  he  had  Tenants  in 
taken  the  whole  profits  to  his  own  use,  imless  he  had  been  ap-  common, 
pointed  bailiff  to  render  an  account.^    But  now,  by  statute  4 
Anne,  c.  16,  s.  27,  an  action  of  account  may  be  maintained  by 
[>n6  joint-tenant  or  tenant  in  common,  his  executors  or  admi- 
nistrators, against  the  other  as  bailiff,  for  receiving  more  than 
his  share  or  proportion,  and  against  the  executors  or  admini- 
strators of  such  joint-tenant  or  tenant  in  common. 

»  6  Wendall,  974.  ^  Brabaker  v.  Robinson,  3  Penn.  Rep.  995. 

«  Bredin  v.  Kingland,  4  Watts,  490.       *  Griggs  v.  Dodge,  9  Day's  Cases,  98. 
•  Co.  Liu.  179,  a. 
'  Co.  Litt.  900,  b.    Gxiffith  «.  Willing,  3  Biim.  317. 
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Executors  At  the  common  law  executors  in  general  could  not  maintain 
account  on  a  cause  of  action  accruing  to  the  testator,  for  it 
rested  in  privity.  Nor  did  it  lie  against  the  executors  of  the 
accountant.  These  rules  however  had  some  exceptions.  An 
account  might  have  been  maintained  at  common  law  by  the 
executors  of  merchants,  and  it  lay  also  for  the  king,  against 
executors.*  So  if  executors  consented  to  settle  an  account,  they 
were  liable  to  an  action  of  debt  for  the  balanced 

But  the  statute  Wm.  II,  13  Edw.  I,  st.  1,  c.  23,  gave  this  ac- 
tion to  executors  and  the  statute  31  Edw.  III,st  1,  c.  11,  to  ad- 
ministrators.* The  statute  25  Edw.  Ill,  st  5,  c.  5,  has  extended 
the  same  remedy  to  the  executors  of  executors.  By  st.  4  Anne. 
c.  16,  s.  27,  an  action  of  account  may  be  maintained  against 
the  executors  or  administrators  of  a  guardian,  bailiff  or  receiver. 

This  action  will  not  lie,  however,  by  one  executor  against 
another,  for  the  possession  of  the  one  is  the  possession  of  the 
other.** 

2. — Of  the  parties  to  the  actton."]    The  action  like  other  ac- 
Infanu       tions  arising  ex  contractu  must  be  brought  by  and  against  the 
Husbuid   parties  to  it.    It  will  not  lie  against  an  infant.*    It  lies  agains; 
j"^  Td^'  husband  and  wife  where  she  was  liable  to  account  dum  sola} 
f^dants!    "^^^^^  factors  or  co-bailiffs  are  like  co-obligors  and  are  answera- 
ble for  one  another  for  the  whole;  for  if  only  the  factor,  who 
actually  embezzles  the  effects,  was  answerable,  it  would  be 
the  same  as  if  that  one  were  only  trusted.    Every  consign- 
ment to  two  factors  jointly  imports  a  consent  by  the  consignor 
for  them  to  trust  one  another;  but  both  are  answerable  and 
accountable  for  the  whole,  though  they  have  a  right  by  the 
contract  to  deliver  over  to  one  another.^^ 

In  account  render  by  one  partner  against  two,  charging  them 
as  bailiffs  and  receivers,  the  plaintiff  must  show  a  joint  liability 
on  the  part  of  the  defendants  to  render  an  account  to  the  plain- 
tiff. 

Where  one  brought  an  action  against  two  and  it  appeared 
that  the  parties  were  partners,  but  that  it  was  not  a  house  of 
partnership,  consisting  of  two  parties,  the  plaintiff  one  and  the 
defendants  another,  but  that  it  was  a  partnership  of  three,  one 
holding  one  half,  and  each  of  the  others  one  fourth:  Duncan, 
J.,  said,  "  whatever  may  have  been  the  inconveniences  of  this 
action,  it  is  not  chargeable  with  those  pointed  out;  for  each 
party  interested  may  have  his  separate  action  for  his  o«vn  in- 
terest, against  every  one  who  has  received  his  money  and  re- 
cover from  him  that  portion  which  has  come  into  his  hands 
unaccounted  for  by  him.     I  cannot  agree  with  the  learned 


•Litt.8.  125.    Co.  Litt.  89,  b.  90,  b.  2  Inst.  403.    F.  N.  B.  117.    11  Rep.  90,  a. 

.  «»  F.  N.  B.  267.  «  Co.  Litt.  89,  b.    2  Inst.  404. 

^  F.  N.  B.  271.    4to.  ed.  n.  (f.)  •  Co.  Lilt.  88,  b.  172,  a. 

'  Yin.  Abr.  B.  pi.  4,  d.  i  Godfrey  v.  Saunders,  3  Wils.  73. 
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judges  of  Connecticut,*  that  when  there  are  more  than  two 
partners,  the  action  of  account  render  will  not  lie."  "  If  two 
men  are  intrusted  with  the  goods  of  another,  to  merchandise, 
a  confidence  is  placed  in  both.  They  accept  the  trust  jointly, 
and  jointly  confide  in  one  another.  The  receipt  of  one  is  the 
receipt  of  another,  and  therefore  it  is  a  joint  receipt.  Both  are 
liable,  for  by  implication  each  has  undertaken  to  account  for 
tlie  other;  and  that  is  the* very  marrow  and  substance  of  God- 
frey  v.  Saunders,^  Saunders,  who  survived  Solomons  his  co- 
partner, was  held  responsible  for  his  acts  and  embezzlements; 
because,  as  the  court  said,  they  were  co-obligors,  and  %inswer- 
able  for  one  another  for  the  whole.'^* 

3. — Of  the  pleadings  and  evidence,']  Where  the  declaration  Declara- 
is  against  a  receiver^  it  must  state  particularly  by  whose  hands  ^°?*  ^ 
the  money  was  received.*    Where  these  particulars  cannot  be  r^^^^ 
stated,  the  defendant  should  be  charged-as  bailiff,^  Where  the 
declaration  is  defective  in  this  respect  it  must  be  taken  advan- 
tnire  of,  before  final  judgment.^  If  two  joint  merchants  occupy 
their  stock  goods  and  merchandise  in  common  to  their  common 
profit,  one  of  them  naming  himself  a  merchant  shall  have  an 
account  against  the  other  naming  him  a  merchant,  and  shall 
charge  him  as  the  receiver  of  the  moneys  of  him  the  said  B. 
from  whatever  cause  and  contract  to  the  common  profit  of 
them  the  said  *A,  and  B,  coming  as  by  the  law  merchant  he 
can  reasonably  show.^f    Between  partners  it  is  sufficient  for  Partners, 
the  plaintiff  to  charge  the  defendant  generally,  with  the  re- 
ceipt of  the  money  to  their  joint  benefit,  and  having  proved  a 
receipt  by  the  hands  of  any  one  of  the  persons  mentioned  in 
the  declaration,  he  is  entitled  to  a  general  verdict  upon  the  first 
issue.** 

In  the  action  between  tenants  in  common,  the  declaration  Tenants  in 
should  state,  that  the  parties  are  tenants  in  common,  and  that  common, 
the  defendant  has  received  more  than  his  share,  for  the  action 
of  account  under  the  statute  difiers  from  the  action  at  common 
law  in  this,  that  at  common  law  a  bailiff"  is  not  only  answera- 
ble for  his  actual  receipts,  but  for  what  he  might  have  made 
out  of  the  land,  without  his  wilful  default.  But  by  the  plain 
word^  of  the  statute,  a  tenant  in  common,  who  is  sued  as  bai- 
liff, is  answerable  only  for  so  much  as  he  has  actually  received, 
more  than  his  just  share.  Again,  the  auditors  at  common  law 
could  administer  an  oath  only  in  two  pairticular  cases.  Here 
tficy  may  examine  the  parties  on  oath.  Unless,  therefore,  it 
ai)pear  in  the  declaration,  in  what  capacity  the  defendant  is 

*  Buch  V,  Hotchkiss,  2  Conn.  Rep.  425. 

^  3  Wils.  73. 

•=  Whelen  v,  Watmough  and  Another,  15  Sergf.  &  Rawle,  153. 

■*  Bishop  V.  Eagle,  11  Mod.  186.  •  Walker  v,  Holyday,  1  Com.  Rep.  272. 

'  Vin.  Abr.  Account,  F.  pi.  9,  marg, 

c  Co.  Litt.  172,  a.  i"  James  v.  Browne,  1  Dall.  339. 
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sued,  the  auditors  cannot  tell  bov  he  is  to  account,  or  whether 
they  are  to  examine  him  on  oath,  for  if  he  is  charged  as  bai- 
liff generally,  the  plaintiff  will  be  nonsuited,  unless  he  can  prove 
the  defendsmt  was  actually  his  bailiff  at  common  law.* 
Pleas.  The  defendant  may  plead  in  bar,  that  he  was  never  bailiff 

or  receiver,  that  he  has  fully  accounted,  a  release  or  any  mat- 
ter which  shows  that  he  was  never  accountable. 
Tlie  plea       When  the  plaintiff  charges  the  defendant  as  receiver  from 
™^'^^    such  a  time  to  such  a  time,  the  defendant  must  answer  the  en- 
whole       ^^  ^^^^  precisely.    As  where  defendant  pleaded  that  the  2QL 
time  laid,  demanded  by  the  plaintiff  was  delivered  to  him  to  pay  over  to 
such  persons  as  •/?.  B,  and  C.  /).  should  think  fit,  and  that  they 
awarded  that  he  should  deliver  it  over  to  one  H  &c;  without 
this  that  he  was  receiver:  held  ill,  because  it  did  not  answer  the 
whole  time  laid.^ 

The  defendant  may  plead  infancy.®  So  he  may  plead  he 
was  the  plaintiff's  servant,  to  drive  his  plough  or  keep  his  cat- 
tle, for  then  he  was  never  accountable:  so  an  award  of  all  mat- 
ters between  the  parties:  so  that  the  plaintiff  accepted  the  de- 
fendant's bond  for  the  same  sum.*^  So  Uie  statute  of  limitations.*" 
Doable  In  a  case  where  the  defendants  pleaded,  never  bailiffs  or  re- 

pleas,  ceivers,  and  fully  accounted,  judge  Duncan  said,  ^  never  bailiff 
or  receiver  is  the  general  issue  because  it  goes  to  the  root  of 
the  action:  fully  accounted,  is  like  the  plea  of  payment  added 
to  the  general  issue,  non  esi/actum^  or  non  assumpsii.  The 
plea  of  payment  added  to  non  esl/actum^  does  not  admit  the 
deed:  it  puts  that  in  issue.  So,  never  bailiff  or  receiver  denies 
accountability.  It  is  no  more  than  saying,  <  We  never  were 
joint  bailiffs  and  receivers;  but  if  you  prove  we  were,  then  we 
will  show  that  we  have  fully  accounted.'  "^ 

If  the  party  is  once  chargeable  and  accountable,  he  cannot 
plead  any  matter  of  discharge  in  bar^  except  a  release  or  fully 
accounted.fl^  The  exceptions  proceed  on  this  ground,  that  a 
release  and  the  having  fully  accounted  are  total  extinctions  of 
the  right  of  action,  of  which  the  court  is  to  judge.'' 
Evidence.  Where  the  declaration  charged  the  defendant  as  bailiff  of 
certain  goods  belonging  to  the  plaintiff,  to  make  profit  of  for 
the  plaintiff  and  as  receiver  of  certain  sums  by  the  hands  of  ^. 
B,  and  C,  being  the  money  of  the  plaintiff,  to  whom  he  was 
to  render  an  account;  and  had  given  in  evidence  sums  of 
money  received  by  the  hands,  not  of  the  persons  mentioned  in 
the  declaration,  but  of  a  person  not  named  there;  and  these 
sums,  so  received  not  the  money  of  the  plaintiff,  but  the  money 


•  Wheeler  o.  Home,  Willes,  308.    Inine  v.  Hanlin,  10  Serg.  &  Rawle,  219. 
^  Soathcote  o.  Rider,  T.  Raym.  57. 

'  1  ViD.  Abr.  Accoant,  N.  pi.  18.    T.  Raym.  57.    Rast.  Eot.  16. 
'  Ibid.  1  Rol.  Ab.  191.    Taylor  «.  Page,  Gro.  Car.  116. 

*  See  Perkins  v.  Turner,  1  Har.  &  M^en.  400. 
'  Whelen  v,  Watmoagh,  15  Serg.  &  Rawle,  159. 

'  3  Wils.  113, 114.  »  1  Brownl.  94,  35. 
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of  the  partners  and  received  on  joint  account;  it  was  held,  that, 
the  allegata  and  probata  were  totally  at  variance  with  each 
other,  and  the  plaintiff  was  nonsuited.* 

In  this  action  between  partners,  if  the  plaintiff  prove  that  a 
partnership  existed — that  the  defendant  was  acting  partner — 
and  that  he  received  any  of  the  sums  of  money  from  any  of 
the  persons  mentioned  in  the  declaration,  he  will  be  uniformly 
obliged  to  render  an  account^ 

In  account  against  the  defendant  as  receiver  by  the  hands  of 
•^.  it  is  sufficient  for  the  plaintiff  to  prove  that  •A.  directed  the 
defendant  to  borrow  of  another  to  pay  the  plaintiff;  that  the 
defendant  borrowed  accordingly  and  that  Ji,  gave  bond  to  the 
lender.* 

If  the  defendant  plead  that  he  was  never  receiver,  he  cannot 
give  in  evidence  a  bailment  to  deliver  to  another  person,  and 
that  he  has  delivered  accordingly:  for  though  this  special  mat- 
ter prove  that  he  is  not  accountable,  yet  as,  upon  the  delivery, 
he  was  accountable  conditionally;  (viz.,  if  he  did  not  deliver 
over,)  the  evidence  does  not  support  the  plea.** 

A  release  cannot  be  given  in  evidence  under  the  plea  that 
the  defendant  was  never  receiver.® 

Account  Plea  fully  accounted.  Plaintiff  consigned  to  de- 
fendant a  cargo  of  goods  to  sell  on  conmiission,  and  the  agree- 
ment of  defendant  bound  htm  to  return  those  that  should  re- 
main unsold.  The  defendant  sold  a  part,  and  delivered  to  the 
plaintiff  an  account  current  in  which  he  debited  himself  with  all 
the  goods  and  credited  the  sales,  leaving  a  large  balance  of 
goods  unsold  and  unretumed.  The  plea  is  not  maintained;  the 
account  rendered  not  amounting  to  a  full  accounting,  so  long 
as  a  part  of  the  goods  remained  unsold  and  unreturned.  The 
plaintiff  could  not  have  maintained  an  action  of  insimul  com* 
putasset  for  the  balance  of  the  account.^ 

4. — Of  tht  jvdgmtnt  quod  computet.']  There  are  two  judg- 
ments in  this  action.  The  first  is  that  the  defendant  do  account 
The  second  is  a  final  judgment  for  the  arrearages. 

The  form  of  this  judgment,  as  appears  by  the  record  in  God--  Form  of 
frey  v.  Saundersj^  is  as  follows: — "therefore  it  is  considered,  the judg- 
that  the  defendant  account  with  the  plaintiff  of  the  time  afore-  "^J^ 
said  in  which  he  (the  defendant)  and  the  said  S.  S,  were  the     ^^ 
baiUffs  of  the  plaintiff  and  had  the  care  and  administration  of 
the  aforesaid  goods  and  merchandises,  &c.,  to  be  merchandised 
and  made  profit  of  for  the  plaintiff;  and  the  defendant  in  mercy, 
&c.,  because  he  hath  not  before  accounted,  &c.'' 

>  Jordan  v.  Wilkins,  3  Wash.  C.  C.  Rep.  4R2. 

^  Per  M'Kean,  ().  J.,  in  James  v,  Browne,  1  DalL340. 

*  Harrington  v.  Dean,  Hob.  36.  *  2  Roll.  Abr.  683,  F.  pi.  1. 

•  Willoughby  r.  Small,  1  Brownl.  34. 
'Read  o.  Bertrand,  4  Wash.  C.  C.  Rep.  556. 
f  3  Wils.  88.    Co.  Ent.  46,  b.    Ra.  Ent.  17. 
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This  judgment  is  interlocator7  only  and  no  writ  of  eiror  lies 
upon  it* 

The  defendant  pleaded  'that  he  had  fully  accounted;  and 
issue  being  joined  thereon,  the  jury  found  for  the  plaintiff, 
and  assessed  damages  and  costs;  and  judgment  was  entered 
accordingly  and  execution  issued.  The  court  on  motion  set 
aside  the  judgment  and  execution,  obserring  that  the  judgment 
was  wrong,  for  it  ought  to  have  been  only  a  preliminary  judg« 
ment  to  account;  and  they  compared  the  irregularity  in  this 
case  to  the  irregularity  of  signing  final  before  interlocutory 
judgment.^ 

5. — Of  the  appointment  and  proceedings  of  the  audiiors.l 
After  the  judgment  quod  computet,  the  defendant  gives  spedai 
bail  to  account,  to  which  if  he  does  not  do  it  voluntarily  he  is 
compellable  by  the  process  of  capias  ad  computandutn.^ 

In  England  the  auditors  are  generally  the  prothonotaries  or 
principal  officers  of  the  court'  In  Pennsylvania  they  are 
usually  three  attorneys  of  the  court 

The  rule  for  the  appointment  of  auditors  is  absolute  in  the 
first  instance.* 

The  auditors  without  application  to  the  court  may  enlarge 
the  time  for  investigating  the  account  They  are  the  proper 
judges  whether  the  parties  have  been  guilty  of  delay  or  not 
If  they  find  them  remiss  or  negligent,  they  must  certify  to  the 
court  that  they  will  not  account' 

By  Stat.  4  Anne,  a  16,  s.  27,  the  auditors  are  empowered  to 
administer  an  oath,  and  examine  the  parties  touching  the  mat- 
ters in  question;  and  for  the  trouble  in  auditing  and  taking'such 
account,  shall  have  such  allowance  as  the  court  shall  judge 
reasonable  to  be  paid  by  the  party,  on  whose  side  the  balance 
of  account  shall  be. 

On  the  subject  of  pleading  before  auditors,  the  following 
rules  are  laid  down  in  the  books:  1.  Whatever  can  be  pleaded 
in  bar  to  the  action  must  be  so  pleaded,  and  cannot  be  pleaded 
before  the  auditors.'  As  where  in  an  action  of  account  upon 
the  receipt  of  divers  sums,  the  defendant  pleaded  never  received^ 
and  found  against  him;  and  being  adjudged  to  account  before 
auditors  he  pleaded,  tluit  after  the  receipt  and  before  the  action 
brought,  he  had  put  himself  in  arbitrament,  for  all  trespasses, 
debts,  accounts  and  actions,  &c.  who  arbitrated,  that  he  should 


•  MetcalPs  Case,  11  Rep.  38,  a.    BeiUer  «.  Zeigler,  1  Pens.  Rep.  135. 
^  Hughes  o.  Bargess,  Ca.  Temp.  Hardw.  394.    Andr.  19. 

•  Reeves  o.  Gibson,  1  Ley.  300.    Chester  «.  Hunt.  C.  B.  M.    13  Geo.  11,  cited  in 
1  Selw.  N.  p.  5. 

<  Godfrey  v.  Saunders,  3  Wils.  73.    Smith  «.  Smith,  S  Chitty,  10.    (18  Eng.  C. 
L.  231.)    Archer  v.  Pritchard,  3  Dowl.  &  Ry.  596.    (16  Eng.  C.  L.  179.) 

•  Archer  v.  Pritchard,  3  Dowl.  &  Ry.  596.    (16  Eng.  C.  L.  179.) 
'  Williams  v.  Lee,  1  Mod.  42. 

I  Taylor  o.  Page,  Cro.  Car.  116.    S.  P.  3  Wils.  113.    Newbold  o.  Sims,  9  Serg. 
k,  Bawle,  317. 
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pay  10/.  ODly  in  discharge,  &c,  which  be  paid  accordingly, 
whereupon  it  was  demurred  and  without  argument  adjudged 
for  the  plaintiff;  for  this  arbitrament  before  the  action  ought  to 
have  been  pleaded  in  bar  of  the  action,  which  being  omitted, 
he  hath  lost  the  advantage  thereof  and  shall  never  plead  it  be- 
fore the  auditors/  2.  Nothing  can  be  pleaded  before  the  au- 
ditors contrary  to  what  has  been  before  pleaded,  and  found 
by  verdict;  because  it  would  introduce  either  contrary  verdicts, 
which  would  perplex  the  court  or  two  verdicts  of  identically 
the  same  kind,  which  would  be  nugatory  and  absurd.^ 

If  the  matters  offered  by  the  defendant  in  discharge  of  the 
plaintiff's  demands,  are  disputed  by  tbe  plaintiff,  he  may  either 
demur  or  take  issue  before  the  auditors.  If  there  are  more  points 
of  dispute  than  one,  there  may  be  a  demurrer  or  an  issue  on 
each,  which  are  to  be  certified  by  the  auditors  to  the  court,  and 
then  the  matters  of  law  will  be  decided  by  the  court,  and  the 
issues  in  fact  by  a  jury,  after  which  the  account  will  be  finally 
settled  by  the  auditors,  according  to  the  result  of  the  trials/ 

If  either  party  desires  to  join  an  issue,  and  the  auditors  re- 
fuse permission,  the  court  will  set  the  matter  to  rights.  So  if 
the  auditors  conduct  themselves  with  any  manner  of  impro- 
priety, to  the  injury  of  either  party,  redress  may  be  had  on  ap- 
pUcation  to  the  court^ 

It  will  not  be  inferred  from  the  judgment  quod  computet 
that  the  defendant  has  received  all  &e  precise  sums  and  at  the 
precise  times  mentioned  in  the  declaration.  He  will  have  to 
account  for  all  that  he  has  received  and  will  be  allowed  every 
item  in  discharge  which  he  can  make  out  as  fiiirly  chargeable 
against  the  plaintiffs.* 

Upon  a  judgment  to  account,  all  articles  of  account,  though 
incurred  since  tbe  writ,  shall  be  included,  and  the  whole  brought 
down  to  the  time,  when  the  auditors  make  award  of  the  ac- 
co\int^  Should  a  demand  arise  subsequent  to  the  report,  the 
plaintiff  will  not  be  barred  from  prosecuting  the  same  in  another 
action,  or  by  a  lill  in  equity.>^ 

There  is  a  distinction  in  the  books  between  a  bailiff  and  a  Allow- 
receiver.  The  former  is  entitled  to  an  allowance  for  his  reason-  ^nces  be- 
able  expenses,  while  the  latter  is  not,  A  bailiff  is  defined  to  be  ^^  ^^^ 
one  who  has  charge  of  lands,  goods  and  chattels  of  another  to  ^ 
make  the  best  profit  for  the  owner,  and  to  have  his  reasonable 
charges  and  expenses  deducted,  and  is  accountable  for  the 
profits  he  reasonably  might  have  made.    A  receiver  is  where 
one  receiveth  money  to  the  use  of  another,  to  render  an  ac- 

»  Taylor  v.  Page,  Cro.  Car.  116.  ^  Godirey  «.  Saunders,  8  Wiis.  114. 

«  Crouaaillat  v.  M'Call,  6  Binn.  433.  1  Browne,  366.  Bull.  N.  P.  1S8.  Wilson 
V.  Wilson,  9  Southard,  791 .  In  Connecticut  the  decision  of  matters  of  fact  rests  with 
the  auditors.    Parker  «.  Avery,  Kirby,  353.    Spencer  o.  Usher,  S  Day,  116. 

'  Croussillat  e.  M*Cail,  6  Binn.  463. 

'  Newbold  «.  Sims,  3  Serg.  &  Rawle,  317.    James  o.  Browne,  1  Dall.  339. 

'  Per  Lord  Mansfield,  in  Robinson  e.  Bland,  3  Burr.  1066. 

f  Washington,  J.,  in  Couscher  e«  Tulam,  4  Wash.  C.  C,  Rep.  443. 
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count.  This  distinction,  however,  is  not  universally  true,  as  it 
does  not  apply  confessedly  to  partners.  An  attorney  at  law- 
sued  in  account,  is  to  be  considered  as  a  bailiff,  but  he  has  no 
right  to  an  allowance  for  commissions  or  professional  compen- 
sation; as  an  attorney  at  law  who  collects  money,  and  neglects 
or  refuses  to  pay  it  over  until  sued  for  it,  has  no  claim  for  com- 
pensation; the  debt  being  no  nearer  collection  than  before,  and 
it  being  in  fact  only  the  substitution  of  one  debtor  for  another.* 

A  tenant  in  common,  unlike  a  bailiff  at  common  law,  is 
chargeable  under  the  statute  only  with  his  actual  receipts,  and 
is  entitled  to  an  allowance  for  his  charges  and  expenses  about 
the  common  property.** 

The  auditors  should  set  out  and  return  the  account*  If  upon 
the  account  as  returned,  a  balance  is  found  due  from  the  plain- 
tiff to  the  defendant,  it  seems  judgment  cannot  be  entered  in 
favor  of  the  defendant  for  the  sum  so  found,  but  it  is  well  set- 
tled that  the  defendant  may  support  an  action  of  debt  against 
the  plaintiff,  for  the  amount  of  the  sum  in  which  he  was  found 
in  surplusage  by  the  auditors.' 

6. — Of  the  final  judgment]  A  final  judgment  is  for  the 
arrearages  of  the  account,  and  damages. 
Damages.  It  seems  to  be  questionable  whether,  in  all  cases,  damages 
are  recoverable;  but  it  is  dear,  that  if  the  defendant  resists  the 
plaintiff's  claim  by  pleading,  or  where  an  increase  is  received 
by  a  receiver  ad  merchandisandutn,  there  shall  be  judgment  for 
damages.*  In  actions  sounding  merely  in  damages,  the  rule  is 
that  the  plaintiff  cannot  recover  more  than  the  damages  laid  in 
the  declaration,  but  this  rule  is  not  applicable  to  account  render 
in  which  the  main  object  of  the  action  is  to  obtain  an  account 
and  judgment  for  the  arrearages,  and  in  which  damages  are 
given  only  ratione  interplacitationis.  A  plaintiff  in  account 
render  may  therefore  have  judgment  for  the  arrearages  to  a 
greater  amount  than  the  damages  laid  in  the  declaration.^ 

If  the  defendant  make  default  after  interlocutory  judgment 

at  the  day  assigned  by  the  auditors,  final  judgment  shall  be 

entered  for  the  sum  demanded  by  the  plaintiff  in  his  decla- 

ration.s^  The  same  judgment  was  entered  on  full  consideration 

upon  an  insufficient  plea  entered  before  auditors,  which  was 

Foim  of    adjudged  bad  on  demurrer.    In  this  case  the  form  of  the  judg- 

fmaljudg-  ment  was  as  follows:  "Therefore,  it  is  considered,  tfiat  the 

"^®"**        plaintiff  do  recover  against  the  defendant  the  aforesaid,  12,000/. 

*  Co.  Litt.  173,  a.    BredlD  v.  Kingland,  4  Watts,  430. 

*>  Irriae  o.  Hamlin,  10  Serg.  &  Rawle,  220.    Wheeler  tr.  Horne,  Willes,  208.    Ad- 
dereon  o.  Greble,  1  Ashmead,  136. 

*  Finney  o.  Harbeson,  4  Yeates,  514.    Couacher  v.  Talam,  4  Wash.  C.  C.  Rep. 
443. 

'  M'Call  V.  Croaaaillat,  3  Serg.  &  Rawle,  7.    6  Btnn.  433.    See  Dickerson  v. 
Dickeraon,  3  Root,  131. 


*  Bac.  Abr.  Appendix,  30.     Collet  v.  Robaton,  3  Leon,  118. 
'  Gratz  V.  PhUHpa,  6  fiinn.  664.  t  Willia 


lipa,  6  Binn.  664.  t  Williams  o.  White,  Cro.  Elii.  806. 
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(the  sum  laid  in  the  declaration)  for  the  value  of  the  goods  and  ^ 
merchandises  aforesaid,  and  also  278/.  7^.  8^.  for  his  damages 
as  well  by  reason  of  the  interpleading  aforesaid,  as  for  his  costs 
and  charges  by  the  plaintiff  in  and  about  his  suit  in  that  behalf 
expended,  to  the  said  plaintiff  by  the  court  here  adjudged  with 
his  assent;  and  that  the  said  defendant  be  in  mercy,  &c.''* 


*  Godfrey  v.  Saunders,  3  Wils.  73.  There  is  a  complete  record  of  an  action  of  Ae- 
coant  in  this  case,  which,  according  to  Tilghman,  C.  J.,  (5  fiinn.  568,)  throws  more 
light  on  the  subject  than  any  case  in  modern  times.  To  the  careful  study  of  that  case, 
therefore,  the  student  is  particularly  recommended,  for  a  more  full  nnderstaudlDg  of 
this  action. 
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ABANDONMENT;  see  Insuranoe. 
nature  and  operation  of.  1167.  1173. 
effect  of,  acceptance  of.  1169.     when  it  will  not  avaiL  1170. 
when  notice  of,  aboold  be  given.  1172. 

ABATEMENT; 

plea  of,  for  non<joinder  of  co-partner,  when  not  available.  535. 

may  be  pleaded,  when  all  parties  interested  do  not  join  in  suing.  105.  585. 

the  non-joinder  of  a  secret  partner  cannot  be  pleaded  in.  106.  n. 

the  non-joindor  of  co-executors  may  be  pleaded  in.  997. 

plea  of  non-joinder  in,  is  bad  where  the  statute  of  limitations  applies.  1257. 

plea  of,  in  replevin.  1329. 

ABSENTING;  see  Bankruptcy. 

from  home,  when  an  act  of  bankrnptcy.  219. 

ACCEPTANCE; 

of  a  bill  of  exchange.  419. 

presentment  for.  416. 

form  of.  419. 

of  fbreiffn  bills,  mode  of.  420. 

qualified  or  conditional.  423.    partial  or  varying.  425. 

place  of  payment,  **  not  elsewhere.**    425. 

by  what  party  it  should  be  made.  427. 

cannot  be  revoked,  429. 

supra  protest.  431. 

of  goods,  what  is  sufficient  within  the  statute  of  frauds.  1054. 

ACCEPTOR; 

of  a  bill  of  exchange  should  know  handwriting  of  drawer.  59. 

liability  of;  is  the  principal  debtor.  427. 

supra  protest  432. 

how  he  may  be  discharged.  420. 

ACCORD  ANo  SATISFACTION; 
must  be  specially  pleaded.  132. 
when  a  sufficient  answer  to  an  action.    Id,  699. 
plea  of  accord,  which  is  executory  only,  not  sufficient  in  covenant  699. 

ACCOUNT  STATED; 

when  a  count  on,  may  be  sustained.  98» 

with  a  trustee,  a  married  woman,  an  infant.  102. 

ACKNOWLEDGMENT;  see  Limitations,  Statute  of.  3. 

ADJUSTMENT:  see  Insurance. 
definition  and  effisct  of.  1180. 

ADMINISTRATOR;  see  Executors. 
who  is  entitled  to  be:  962. 
pendente  lite;  durante  abeentia,  967. 
interest  of,  relates  back  to  death  of  intestate.  973. 

ADMINISTRATION; 

cum  testamenio  annexo^  w^en  and  to  whom  granted.  963. 
de  bonie  non;  when  granted.  964. 
durante  mtnore  €Etate,  965. 

ADMISSION; 

on  the  record,  effect  of.  480. 

ADULTERY;  see  Ceim  Con. 

a  husband  is  not  liable  to  support  a  wife  guilty  of.  1098. 
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ADVERSE  POSSESSION; 

what  coDititutM,  to  m  to  btr  a  right  of  entrj,  831. 

where  parties  claim  under  the  same  right  it  la  not  Id, 

nsiy  years*  wiU  bar  the  crown.  Id, 

or  even  twenty  years*  if  there  be  not  a  judgment  in  Introsioii.  837. 

of  oopyhold  lands.  833. 

of  mortgaged  premises.  834. 

by  encroachment  on  waste  lands.  835. 

will  be  negatiTed,  when.  837. 

a  person  having,  £»  20  years,  has  a  soflident  title  to  maintain  the  ejectment.  845^ 

ABVOWSON;  see  Simont. 

pnrchase  of,  when  void.  957. 

AFnOAVIT; 

of  service  of  a  declaration  in  ejectment,  reqvtsites  of.  899. 

AGENT;  see  PamciPAX. 

wheik  liable  to  his  principal,  fyr  money  bad  and  received.  47, 48.  » 

not  liable  for  money  bona  fide  paid  to  principaL  49.  51. 

when  liable  for  goods  sold.  96. 

when  he  may  sue  and  be  sued.  105. 

may  draw,  accept  or  indorse  a  bill  of  exchange.  348.  353. 

his  appointment  and  authority.  347,  et  se^ . 

cannot  delegate  his  anthority.  849.  866. 

may  give  notice  to  quit,  if  duly  authorised.  855. 

who  is,  within  the  sUtute  of  frauds.  1050.  1063. 

when  a  wife  will  be  presumed  to  act  as  husband*s.    1093. 

employed  to  sell  a  horse  has  authority  to  warrant  1505. 

ALIEN; 

a  bill  in  (avor  of  an  alien  enemy  will  aupport  a  promise.  35. 
cspacity  of  a  wife  to  contract  when  her  husband  is  an.  1101. 
who  is  considered  an  alien  enemj;  incapacities  o£  1137. 

ALTERATION  see  Work.    Bilub  and  Notib.  Cwucant. 

in  a  bill  or  note,  effect  of.  388.  393. 

will  avoid  a  deed,  or  bond,  or  covenant  656.  758. 

will  avoid  a  policy  of  insurance.  1151. 

AMENDMENT; 

of  the  record  at  trial  1309. 

ANCIENT;  see  Lights. 

case  lies  for  injur j^  to  an  ancient  house.  561. 

ANIMALS; 

case  lies  for  injuries  by.  553. 

ANNUITY; 

when  set  aside  for  informality,  money  paid  on  may  be  reoovered.  60. 

APPEARANCE; 

in  ejectment,  notice  of  time  of.  886. 

of  defendant  or  his.  landlord  in  ejectment;  proceedings  thereon.  905. 

when  to  be  entered;  how  to  be  made.  907. 

APPRAISEMENT; 

of  distress,  when  and  how  to  be  made,  810. 813; 

APOTHECARY; 

statute  relation  to  practice  o^  and  decisions  thereon.  85. 

proof  of  certificate  of.  86. 

may  charge  for  attendance  or  medicine,  but  not  for  both.  66. 

most  prove  his  qualificatiun  under  non-assumpsit  in  an  action  on  his  biU.  139. 
APPORTIONMENT  or  RENT; 

when  there  may  be  an.  919.   when  there  cannot  be  an.  736. 

APPROPRIATION;  see  Patmbtts. 

ARREST;  see  Peiviluk. 

malicious,  what  will  justify.  1437. 

ARRESTS  AND  DETENTION  of  PRINCES;  see  Iminuiiai.  Loss. 
what  constitutes  a  loss  by.  1161. 
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ASSAULT;  see  Tri8pa86;  BArmY. 

what  constitutes  an;  treepoas  for.  1409. 

ASSETS  see  Ezscutors. 

ASSIGNEES;  see  BANUtvrror. 

of  bankrapt  actions  by.  283.    against  301. 

when  notice  of  matter  intended  to  be  disputed  most  be  pten  to.  303. 

when  they  may  sue  aad  be  sued  on  covenants  of  assignor.  670. 

ASSIGNMENT;  see  New.  Buagh. 
of  debts  by  arrangement  53. 

of  all  a  trader's  property  to  partieolar  ereditors  Is  an  act  of  banknipt^.  9S4. 
unless  it  be  for  a  YaloaUe  oonsideratton.  S36. 
of  a  part,  only,  is  not  an  act  of  bankroplcy.  S30. 

of  buiknipt's  proper^  to  assignees  bow  effected,  and  what  will  pass  by.  241. 
of  breaches  in  a  bond.  762. 
of  a  bail  bond,  how  to  be  made.  774. 
of  an  interest  in  land  must  be  m  writing.  1012* 

ASSUMPSIT; 

when  it  lies  in  generaL  1. 
when  a  party  may  waive  a  tort  and  sue  in.  4. 
when  the  only  remedy.  5. 

will  not  lie  when  the  party  has  a  higher  security.  5. 
unless  the  security  be  collateral  only,  or  void.  6. 
must  be  founded  on  a  sufficient  consideration.  7. 
will  not  lie  on  contracts  in  oontravention  of  the  statute  law.  8. 
or  founded  in  fraud.  19.  or  in  furtherance  of  immorality.  31. 
or  against  publto  policy.  33. 
3.  What  eontideration  is  sufficient  to  support  37.    See  CoNsmEKATioif. 

3.  Special  and  general.  43. 

will  not  lie  ^t  where  debt  would  lie.  44. 

4.  When  a  count  for  money  had  and  received  may  be  maintained.  45. 

money,  or  something  agreed  to  be  considered  as  money,  must  have  been  received. 

46.  63. 
money  received  on  a  bill  not  due,  insufficient  47. 
will  he  against  a  stakeholder  for  a  deposit.  48. 
or  against  an  agent  (See  Aonrr.)  ItL 

ihere  most  be  a  privity  of  contract  between  plaintiff  and  defendant  50. 
it  will  lie  where  the  defendant  consents  to  hold  money  for  the  use  of  the  plaintUT.  53. 
money  paid  under  a  mistake  of  fiicts,  may  be  recovered  on  this  count  54  59. 
but  not,  if  paid  under  a  mistake  of  law  or  With  a  knowledge  of  the  fiicts.  Id. 
money  paid  on  a  consideration  which  failed,  when  recoverable.  60. 
when  paid  by  fraud  or  duress.  62. 
if  paid  under  compulsion  of  law  it  is  not  recoverable.  64. 
money  paid  on  an  illegal  contract,  when  recoverable.  66. 
*  5.  When  a  count  for  money  paid  may  be  maintained.  69. 
will  lie  for  money  paid  by  compulsion  of  law.  71. 

but  not  for  money  paid  through  negligence  or  breach  of  doty.  76*    nor  in  further- 
ance of  an  illegal  object.  U. 

6.  Will  lie  for  work  and  hbor.  77. 

7.  For  goods  sold  and  delivered.  88.    See  Goone  souk 
8L  On  an  account  stated.  98. 

9.  The  declaration  in.  103. 

10.  The  pleadings.  135. 
the  new  rules.  126. 

mm  assumpsit^  when  a  good  plea  in  an  action  on  a  bill  128.  what  may  be  given  in 

evidence  under  a  plea  of  non  a9sump$iL  137.  138. 
aocord  and  satisfiictioa.  133. 
Infancy.  134. 
payment.  145. 
setoff.  153. 
tender.  161. 
payment  of  money  into  court  171. 

11.  Replication.  176. 

de  injuria  when  good.  Id, 
13.  Assumpsit  by  assignees  of  a  bankrupt  385. 
the  declaration.  391. 
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ASSUMPSIT,  anUinued. 

the  pleadings.  295. 
Idb  Anumpoit  on  a  bill  of  exchaofo.  485. 
the  decUmtion.  488. 
the  pleading!,  494. 

14.  Against  a  carrier.  530« 

15.  When  a  ooncorrent  remedy  with  case.  549. 

ATTESTATION;  see  Wax. 

ATTORNEY; 

agreement  bj,  on  Sunday,  in  aetlling  client's  affkirs,  not  void.  16. 
not  entitled  to  compensation  for  attending  a  trial  as  a  witness.  48. 
liable  for  money  paid  by  a  defendant,  where  lie  has  commenced  an  action  witbovl  an- 

tlioritj.  63. 
^of  action  on  bill  of.  178. 
requisites  to  entitle  him  to  eosts.  Id. 
practieing  in  the  name  of  another.  179. 
when  he  may  abandon  a  suit  before  its  termination.  180. 
need  not  proceed  unless  supplied  with  expenses.  Id, 
must  have  taken  out  certificate  and  be  retained.  181. 
duty  of  to  client  183.  if  services  worthless,  cannot  recover.  iSl 
when  a  bill  must  be  signed  and  delivered.  184. 
what  are  taxable  items.  18$,  187. 

in  what  cases  a  bill  need  not  be  delivered.  187.  • 

what  is  a  sufficient  signing  and  delivery  of  a  bilL  189. 
how  a  bill  may  be  proved.  191. 
what  is  a  good  defence  to  an  action  en  bilL  192. 

{privilege  of.  193.  « 

iability  of,  on  their  undertakings.  194. 
liability  for  negligence.  196. 
liabilities  to  third  parties  for  misconduct  201. 
the  declaration  in  actions  against  200. 
what  words  spoken  o^  are  actionable.  1356. 

AUCTIONS; 

puffing  at,  avoids  the  sale.  20. 

AUCTIONEER; 

is  the  agent  of  the  buyer  and  seller  within  the  statute  of  frauds.  1050.  1062. 

AUTRE  DROIT; 

property  which  bankrupt  has  in,  will  not  pass  to  assignees.  259.  303. 

AVERAGE;  see  Insuranci. 

what  constitutes  a  general.  1176. 
what  constitutes  a  particular.  1178. 

AVOWRIES  AND  COGNIZANCES; 
plea  of,  in  replevin.  1331. 

AWARD; 

assumpsit  will  lie  upon.  4. 
liability  of  an  executor  upon.  991. 

B. 

BAIL; 

case  will  lie  for  maliciously  holdin|^  to.  1290. 
BAIL.BOND;  see  Bond. 

BAILIFF; 

when  distraining  for  rent,  should  have  the  warrant  of  the  landlord  and  be  sworn.  807. 

BANK-NOTES;  see  Bills  op  Exchange. 
when  a  good  tender.  164. 338. 
definition  of.  338. 

BANKER; 

liable  in  assumpsit  or  case,  if,  being  in  funds,  he  dishonors  the  check  of  a  customer.  5^ 
bound  to  know  the  signature  of  a  customer.  59.  551. 

BANK  or  ENGLAND; 

statutes  for  the  protection  of  the  monoply  of.  345. 
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BANKRUPT;  lee  BAnnunvT. 

contracts  a^^ainst  the  poKcy  of  the  bankrupt  law,  void.  24. 

who  may  be.  S04  to  309. 

actions  by.  314. 

may  bring  action  to  dispute  the  commissioa.  316. 

actions  against  317. 

dealings  with,  before  bankruptcy,  when  protected.  267. 

dealiuffs  with,  after  an  act  of  bankruptcy.  268. 

when  he  may  dispute  the  coinmisdon.  316.' 

is  not  liable  on  a  promise,  unless  in  writing,  to  pay  a  debt  discharged  by  certificate. 

BANKRUPTCY; 

when  a  set  off  is  allowed  in.  159. 

1.  What  constitutes  an  act  of.  209,  et  seg.  217,  218. 

departing  the  realm.  209. 215. 

departing  from  dwelling-house.  217. 

otherwise  absenting.  221. 

beginning  to  keep  bouse.  220. 

denial  to  creditors.  219. 

fraudulent  conveyance.  224. 

intent  to  delay  creditors.  218.  233. 

remaining  in  prison.  211.  234. 
3.  Peationing  creditor's  debt  235.  238. 

3.  Assignment  of  the  bankrupt's  property.  241.  statutory  provisions.  Id, 
what  passes  to  asfignees  by.  Skl,  H  8eq,  ^ 

goods  in  possession  by  order  and  disposition.  244. 

with  consent  of  the  true  owner.  251. 

choses  in  action.  257. 

goods  in  possession  in  autre  droit  do  not  pass.  259. 

nor  for  a  specific  purpose.  262. 

4.  Protected  dealings  and  transactions.  267.  272. 
payments  without  notice  of  an  act  of.  266,  et  eeq, 
transfer  of  goods,  by  sale  or  otherwise.  269.  272. 
partnership  payments.  273. 

fraudulent  preference.  273. 

5.  Notice  oG  what  sufficient  277. 

6.  Judgmentdebts,  how  far  entitled  to  preferonoe.  278. 

7.  Actions  by  assignees  282. 

8.  Actions  against  assignees.  301. 
9-  Evidence  in  such  actions.  304. 

who  may  bo  a  witness.  311. 

10.  Actions  by  and  against  bankrupt  See  Banuivpt. 

11.  Certificate.  317. 

effect  of  certificate  320.  324. 

what  debts  may  be  proved  under  the  commission  321. 

second  bankruptcy.  333. 

BANNS;  see  Marriage. 

when  marriage  without  publication  of,  will  be  void.  1458. 

BARRATRY;  see  Insurance. 

definition  of;  what  constitutes  a  loss  by.  1163. 

BARRISTER;  see  Counsel.  / 

cannot  sue  for  fees.  83. 

BASTARDY;  see  Iujbqitimact. 
BATTERY;  see  Assault.  Trespass. 
what  constitutes  a.  1410. 

BILL  OF  EXCHANGE;  ^    ^  .^   ,' 

1.  Accepted  by  a  party  in  his  ordinary  calling,  on  Sunday^  void.  16. 
definition  oC  335.  336. 
of  the  porties  to.  339.  356. 

an  agent  who  indorses  for  his  principal  is  not  liable  thereon.  352. 
of  the  form  and  requisites  of.  360. 
must  be  for  the  payment  of  money.  362. 
payment  of  must  not  depend  on  a  contingency.  363, 
roust  not  be  for  less  that  20t.  Id. 
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BILL  or  EXCHANGE,  eamUuud. 

•hould  deacribe  the  pajoe.  367, 
unlcM  it  be  made  payable  to  order,  or  to  bearer.  369. 
when  the  partiea  are  fictitious  persuni.  Id, 
the  drawer*!  name  ehould  appear  in.  970* 
'  place  of  paymeot  371. 
value  reoeiTed.  372. 
date.  373. 

tSbci  of  metnorandQin.  373y  4. 
the  naual  fbrm  of.  375. 
9.  The  stamp.  376. 

stamp  oo  foreig:n  bilL  383. 

oonstractioo  ol  stamp  act;  deciaioDs  on.  38& 

elfect  of  not  being  doly  stamped.  387. 

3.  Alteration  in,  effect  of.  388. 

4.  How  transferable.  395. 
by  indorsement  396.  401. 
by  delivery.  399. 
transfer  by  trustee.  403. 
transfer  by  a  bankrupt  403. 

liability  of  the  party  who  transfers.  Id,  40& 
indorsement  may  be  on  a  blank  stamp.  408. 
transfer  of  an  over-due  bill.  409. 
transfer  after  payment  412. 
rights  of  the  holder  of  a  forged.  414. 

5.  Presentment  fer  acceptance,  when  to  be  mode.  41& 
mode  of  presenting.  418. 

6.  Acceptance  of  an  inland^  form  of.  419. 
form  of  accepting  foreign  bills.  430. 
what  amounts  to  acceptance  o£  431, 3. 
qualified  or  cooditkmal  acceptance.  433. 
partial  or  varying  acceptance.  435. 
acceptance  payable  at  a  particular  place.  435. 
may  be  made  on  a  blank  stamp.  436. 

by  what  party  a  bill  should  be  accepted.  Id. 
liability  of  acceptor.  437. 
when  he  will  not  be  liable  to  the  holder.  43& 
acceptance  once  completed  cannot  be  revoked.  439. 
how  an  acceptor  may  be  discharged.  Id, 
acceptance  wvra  ptoUti,  431. 

7.  Presentment  mr  pavment  434. 

should  be  made  witnin  a  reasoaaUe  time.  435. 
days  of  grace.  437. 
'         mode  of  calculating  the  time  when  a  bill  becooies  due.  438. 
when  pavable  at  usance.  Id. 
at  what  hour  presentment  should  be  made.  439. 
by  what  party  and  at  what  place  presentment  should  be  madB^ 
consequences  of  not  duly  presenting.  443. 

8.  Notice  of  dishonor.  443.    See  Noticjl 
general  rules  respecting.  Id. 

9.  Protest  458. 

10.  Efl^Mst  of  indulgence.  459. 

indulgence  to  accommodation  acceptor.  460. 
taking  additional  security.  461. 
discharge  by  bankruptcy  of  acceptor.  463. 
what  operates  as  a  waiver  of  a  discharge.  Id, 

11.  Lost  bills.  464. 

rights  of  the  holder  of  a  kwt  bill.  Id. 

proper  course  for  the  loser  to  pursue.  466. 

his  remedy.  469.  cannot  maintain  an  action  on.  Id, 

a  promise  to  pay  it  is  not  binding.  470. 

loser  may  recover,  when  not  indorsed.  471. 

loss  of  one  half}  before  due.  473. 
13.  Consideration  for.  473. 

when  want  of  consideration  is  no  defence.  475-7. 

plaintiff  not  bound  to  proTC,  till  his  title  is  impeached.  479. 
13.  Usury.  481.  484. 
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BILL  OP  EXCHANGE,  eonUnued, 

14.  Action  on.  484. 

of  the  difierent  forms  of  actiob  on.  Id.  715. 

15.  Witnesses,  competency  of.  500. 

16.  Interest  on.  504. 

BILL  OP  EXCCPTIONS.  1543. 

BOTTOMRY  and  RESPONDENTIA;  see  Imojkawm. 
definition  of.  1914. 
partners  cannot  lend  on.  1216. 
upon  ships  tradin^r  to  India.  Id, 

BONA  NOTABILIA; 

what  constitutes;  effect  of  as  to  probate.  968. 

BOND;  see  Dbbt;  AnHirasTRATioN. 

1.  Of  the  natoreand  reqaisites  o£  730» 
condition,  form  of.  731. 
■tampon.  733. 

construction  of.  736.  , 

2.  Extent  of  the  liability  of  the  obliffor.  740. 
the  penalty  is  the  debt  in  law.  741. 

what  payments  will  discbarm  the  obliflor.  541. 
when  proceeding  in  an  action  on,  will  be  stayed.  742. 
when  a  previous  demand  is  not  necessary  before  action  on.  Id, 
the  extent  of  oblifor^s  liability  on  an  indemnity  bond.  743. 

3.  Of  the  liability  of  a  surety^  when  there  is  a  change  in  the  sitoation  of  the  oUigee. 

when  there  is  a  change  in  the  principal.  745. 
surety  to  tax  collectors,  and  parties  appointed  to  office.  747. 
giTing  time  to  principal,  effect  of.  750. 
oontribotions  among  sureties.  750. 
4  Liability  of  the  heir,  and  personal  representatives.  757. 

5.  When  void  and  illegal.  757.  753. 
in  restraint  of  trade.  638.  755. 
simoniacal.  755.  757. 

6.  What  will  discharge.  75a 

7.  assignment  of  breaches  in  action  on.  760. 

8.  Pleadings.  767.  753. 

9.  Bail-bond,  nature  and  requisites  of;  770. 
when  sheriff  may  take.  771. 

when  it  may  be  put  in  in  suit  773. 
tender  of  principal  will  not  discharge.  Id, 
assignment  of^  and  proceedings  on.  774. 
extent  of  liability  of  the  baiL  776. 
declaration  in  debt  on.  777. 
pleadings.  779. 

pleas  ofccmperuit  ad  iK«m,  taken  for  ease.  780. 
10.  Replevin  bond,  prooeedings  upon.  1344. 

BREACH; 

averment  o^  in  declaration.  123. 
in  an  action  of  covenant  691. 
assignment  ol;  in  debt  on  bond.  760.  765. 
wh^  assignment  of,  is  unnecessary.  763. 

BRICKS; 

under  size,  price  of  cannot  be  recovered.  13. 

BROKER;  see  Aokmt. 

must  give  copy  of  charges  for  making  a  dbtress.  812. 

is  the  agent  of  the  buyer  and  seller  within  the  statute  of  frauds.  1063. 

authority  of  to  pledge  goods.  1497. 

BUILDINGS; 

when  case  will  lie  for  injuries  te.  561. 
BUTTER; 

price  of  cannot  be  recovered,  if  not  packed  as  the  statute  directs.  13. 
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CASRIER; 

1.  CooinKm  doties  and  responubilitiea  oC  507.  520.  - 

by  land.  Id,    liable  eve«  in  eaae  of  robbery  or  fire.  509. 

exempt  from  liability,  by  act  of  God  or  kin^*a  enemiei.  50& 
a  By  water,  dutiea  of;  511. 

commencement  of  risk.  513. 

termination  of  risk.  513. 

whether  bound  to  deliver  gooda.  Md,  514. 

liability  of,  and  statutes  relating  to.  515. 

3.  The  carrier's  act,  11  Geo.  IV.  &  9  W.  IV.  p.  517. 
decisions  under  it  523. 

liability  of,  in  case  of  gross  negligence.  525. 
what  is  a  reoeiTing  house  withm  the  act  536. 

4.  Without  reward,  liability  of.  527. 

5.  Privilege  of;  right  of  lien.  538. 

6.  Actions  against  530. 

of  the  party  who  may  sue.  531. 

7.  Of  passengers,  duties  and  liabilities  o£  537. 

a  Deliver/  of  goods  tob  is  not  sufficient  within  the  statute  of  franda.  1054. 

CASE,  ACTION  ON; 

when  it  will  lie  in  genenl.  54 1 .  550. 

when  a  concurrent  remedy  with  trespass.  547. 

when  a  concurrent  remedy  with  assumpsit  549. 

when  a  concurrent  remedy  with  covenant  551. 

advaotafes  of.  553. 

lies  for  injuries  by  dangerous  animab.  iU. 

for  a  nuisance.  551. 

for  obstructing  ancient  lights.  55a 

for  injuries  to  buildings.  561. 

for  diverting  a  watercourse.  564 

for  disturbance  of  a  right  of  way.  571. 

of  the  parties  to  an  action  on  tlie.  584. 58a 

the  declaration.  592. 

the  pleadings.  599,  600. 

lies  for  an  apoortionment  of  rent  719. 

for  a  pound  breach.  815. 

for  an  excessive  distress.  81  a 

against  a  sheriff  for  taking  insufficient  pledges  in  replevin.  1347. 

CATTLE;  see  Ammalb. 

CERTIFICATE;  see  EkmoLvrrcr. 

operates  as  a  discharge  of  bankrupt's  debts.  317.  330. 

bow  to  be  pleaded.  3l8.  319. 

when  it  bars  a  debt  not  proveable  under  the  commission.  334. 

foreign.  331.    what  will  avoid.    Id,  332. 

when  it  bars  debts  proveable  under  a  second  commission.  333. 

when  a  judge  must  grant,  for  immediate  possession  in  ejectment  943. 

of  a  judge  at  Nisi  Prius  respecting  costs,  1315. 

CHECK;  see  Billb  of  Exchanqb. 
definition  of.  33a 

when  it  need  not  be  stamped.  379.  «. 
must  not  be  poftdated.  407.  n- 
a  party  taking,  when  overdue,  does  so  at  his  peril.  411. 

CHOSES  IN  ACTION; 

will  pass  to  assignees  of  a  bankrupt.  257. 

tne  husband  acquires  a  qualified  property  in  bis  wife's.    1083L 

negotiable  instruments  are.  1084. 

CHURCHWARDENS;  see  Ovxasxcas. 

may  maintain  ejectment  for  parish  lands,  when.  847. 

COHABITATION;  see  Past  Cohabitation. 

is  presumptive  evidence  of  husband's  assent  to  wife's  contract  1090.  109a 

subsequent  avoids  a  deed  of  separation.  1 123. 

not  evidence  of  marriage  in  an  action  of  crim.  con.  145a 
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COLLOQUIUM; 

use  of  in  a  deckratioa  &t  a  libel  or  ilander.  1381. 

COMMONER; 

may  distrain  the  lord's  cattle,  when.  791. 

when  he  may  distrain  the  cattle  of  another  commoner.  Id,  799. 

COMPENSATION; 

to  professional  men,  83. 

COMPETENT;  see  WrrmESs. 

COMPULSION  OF  LAW; 

when  money  paid  by,  may  be  recovered  back.  64. 

CONCEALMENT; 

of  a  materia]  fact  will  avoid  a  policy  of  insurance.  1205.  1231. 

CONCURRENT  ACTS; 

what;  rules  respecting,  in  pleading.  116.  683. 

CONDITION;  see  Bond. 

precedent,  nature  ofj  rulee  for  discovering.  113.  662. 

of  a  bond.  731. 

recital  in,  effect  of.  737.  740. 

if  impossible  to  be  performed,  obligor  is  discharged.  758. 

CONSENT  RULE; 

nature  of.  908. 

CONSIDERATION;  see  Forbkarance;  Assumpsit. 
what  sufficient  to  support  assumpsit  7.  27,  et  9eq, 
it  need  not  be  adequate  in  point  of  value.  27. 
giving  up  a  suit  where  the  law  is  doubtful,  is  sufficient.  30. 
past  consideration  when  sufficient.  36. 
the  mere  delivery  of  a  thing  sufficient  38. 
performance  of  a  duty  is  not  39. 
impossible,  not  40. 

may  be  bad  in  part  and  ^ood  for  remainder,  bat  if  part  be  illegal  the  whole  is  void.  41. 
must  move  from  the  plamtiffi  42. 
or  his  acrent  43. 

when  illegal  money  paid  on,  may  be  recovered.  66. 
statement  of,  in  the  declaration.  111. 
for  a  bill  or  note,  what  sufficient    See  Bills. 
when  want  of  is  no  defence.  475. 
proof  of,  479. 

necessary,  to  support  a  contract  in  restraint  of  trade.  642. 
not  necessary,  to  sustain  a  deed  in  or  covenant.  634.  n. 
for  a  promise,  must  be  in  writing  under  the  statute  of  frauds.  1030. 
but  it  need  not  be  stated  in  express  terms,  if  it  can  be  inferred  it  is  sufficient.  1034. 

CONSIGNEE; 

of  goods  is  in  general  the  proper  party  to  sue  the  carrier.  530. 

CONSOLIDATION; 

of  actions,  whan  the  court  will  order,  in  ejectment  909. 
rule,  in  actions  on  policies  of  insurance*  1221. 

CONSTRUCTION;  see  Covni ant.    Bond. 
of  covenants.  613. 
of  bonds.  756. 

of  policies  of  insurance.  1153. 
of  policies  against  £n,  1236.' 

CONTINGENCY; 

payment  of  a  bill  or  note  must  not  depend  on.  363. 

the  statute  of  frauds  does  not  extend  to  contracts,  the  performance  of  which  depends  on. 

1045. 

CONTRACTS;  see  Frauds,  Statute  Against. 
simple,  express,  and  implied,  definition  of.  2. 
in  contravention  of  the  statute  law  cannot  be  enforced.  8. 
infringing  on  the  revenue  laws.  16. 
against  morality  or  public  policy,  void.  21. 23. 

when  a  party  has  derived  a  benefit  from,  ho  cannot  recover  money  paid  on.  61. 
when  rescinded,  money  paid  on  may  be  recovered.  62. 
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CONTRACTS,  etnHmued. 

wben  money  ptid  on  an  illegal  cootrKt  may  be  leoowad.  66. 
bow  to  be  eUted  in  a  declantioo.  106. 

wben  pooitive,  act  of  God  aball  not  ezcuae  nofr>perlbmianee  o£  116.  u, 
bow  rescinded.  1508. 

CONTRIBUTION; 

among  aairetiee,  when.  74  750. 
none  among  joint  torUfeaaora.  75. 

CONVERSION: 

wbat  oonatitutei,8o  aa  to  anblect  a  partjr  to  an  action  of  troYer.  1477  to  1480. 

by  a  bailee.  1478.  the  &ct  ol;  ia  a  question  for  the  jary.  1479. 

a  aerrant  may  be  goiltj  of.  1481. 

a  demand  and  refowl  is  eridenoe  of.  1489. 

CONVOY;  see  ImoaAMCB. 

a  warranty  to  depart  with,  when  complied  with.  1186. 

COPYHOLD;  see  EiBcnmrr. 

eridenoe  in  ejectment  by  devisee  of.  936. 

evidence  in  ejectment  by  the  lord  of  the  manor.  940. 

CORN; 

sheaveB  of,  and  growing  crops  may  be  distrained  for  rent.  800. 

CORPORATIONS; 

when  they  may  sue  and  be  soed  in  assampsiL  7. 

may  be  parties  to  a  btU  or  note.  344. 

are  liable  in  trover  for  a  cooveraion  by  their  agent.  1489. 

CORRECTION; 

of  a  aervant,  apprentioe^or  child,  is  a  good  defence  in  treapaia  for  an  aanalt  1416. 

COSTS; 

when  one  party  to  a  bill  may  recover  from  another  costs  of  an  action.  71. 

attorney's  bills  for.  187.  Soe  AnoaNir. 

treble,  recoverable  in  an  action  for  pound  breach.  815. 

■ecority  for,  most  be  jP^on  by  plaintiff  in  ejectment,  if  an  infimt  or  abroad.  911. 

Gyment  o^  in  case  of  a  second  ejectment,  913. 
)W  recoverable,  who  ia  liable  to,  in  ejectment  946. 
in  trespass  for  mesne  profits.  953. 
liability  of  eiecutor  for.  1009. 
judge's  certificate  respecting,  under  43  Elia.  1315. 

under  22  &  23  Car.  II.  13ia 
under  the  maticaoos  trespass  act  1321. 
in  replevin.  1341. 
in  an  action  for  words  and  for  a  libel.  1400. 

COUCHANCY;  see  Lcvaiict. 

COUNSEL;  see  Barristuu 

practice  as  to  faearioff,  at  Nisi  Prius.  1302. 

who  is  to  begin.  1303. 

right  of,  to  reply.  1307. 

should  not  assist  a  party  who  conducts  his  own  cause.  1308. 

words  spoken  by,  in  conducting  a  cause,  are  privileged.  1370. 

COVENANT, 

definition  of.  602. 

express,  what  603.  implied.  606.  qualified.  608. 

construction  of.  613. 

personal,  what  is.  618. 

which  runs  with  the  land.  619. 

for  quiet  enjoyment.  622. 

not  to  assign  without  a  license.  626. 

peraonal  representatives  are  bound  when  named  in.  630. 

what  operates  as  a  waiver  of  a  broach  of.  632. 

when  void  and  illegal.  634. 

who  are  incapable  of  being  bound  by.  635. 

when  binding,  though  noming  passes.  637. 

in  rertraint  of  trade.  63a 

to  deal  with  particular  persons.  644. 
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CX>V£NANT,  emUinutd. 

respecting  the  exercise  of  jnrticolar  trades.  646. 
what  will  discharge.  648. 
discharged  by  the  act  of  God.  650. 
discharged  by  operation  of  law.  Id, 
by  acts  or  omiisioii  of  covenantee.  653. 

COVENANT,  ACTION  OF. 
when  it  will  lie.  657. 
joinder  of  parties.  659. 
by  the  heirs.  665. 
against  the  heir  and  devisee.  666. 
by  executors  and  administrators.  667. 
against  executors,  &.&  668. 
by  assignees.  670.  of  a  bankrupt.  289. 
against  assignees.  671. 
when  a  concurrent  remedy  with  case.  551. 
the  declaration.  673. 
the  pleadings.  695.  699. 
evidence.  701. 
the  judgment  705. 

CREDIT; 

party  to  whom  given  liable  for  goods  sold.  97. 

CREDITORS; 

compounding  with  some,  in  firand  .of  others,  void.  20,  21. 

CRIM.  CON.; 

trespass  or  case  lies  for.  1455. 

plaintiff  must  prove  the  marriage.  1466.  See  Maeruge. 

the  &ct  of  adultery.  1461. 

and  give  evidence  of  damages.  Id. 

CRITICISMS; 

of  literary  works  are  privileged.  1370. 

CROPS;  see  Corn;  Growing. 

case  will  lie  fbr  excessive  distress  of.  818. 

CROWN;  see  Anvnune  Posansion. 
debts  entitled  to  priority.  977. 

CUSTOM  OF  LONDON; 

a  married  woman  may  trade  on  her  own  aooonnt  by  the.  1101. 

D. 

DAMAGE  FEASANT: 

beasts  may  be  distrained  for  rent  794.  802. 
avowries  and  cognizances  for,  in  replevin.  1334. 

DAMAGES; 

in  trespass,  cannot  be  severed.  1431. 

in  crim.  coo.  1461.  in  trover.  1500. 

in  an  action  of  warranty  of  a  horse.  1507. 

DEBT; 

1.  Action  o£ 

by  assignees  of  a  bankrupt  289. 

on  a  bin  of  exchange.  484.  710. 

when  it  lies  in  general  709. 

lies  on  records.  710.  on  statutes.  711. 

does  not  lie  where  the  demand  cannot  easily  be  reduced  to  a  certainty.  712. 

lies  against  executors  and  administrators.  712.  1002. 

the  declaration  in  debt  on  simple  contract  713. 

the  pleadings.  714.  715. 

2.  Debt  for  rent,  when  it  lies.  716. 
for  use  and  occupation.  718. 
the  declaration.  720. 

the  pleadings.  723. 

3.  Debt  fbr  double  yalue.  726. 

does  not  lie  against  weekly  or  quarterly  lenalMa.  727. 

4.  Debt  Sot  doable  rent,  when  it  lies  729. 
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DEBT,  cMltiiaW. 

5.  Debt  on  bond.  730.  See  Bomk 
the  declaration.  760. 

the  pleadings.  761. 

6.  Debt  on  bail  bond.  770. 
the  declaration.  777. 
the  pleadioga.  779. 

DEfiTSs  aee  Ezbcutori. 

rules  of  priority  in  payokent  of^  where  the  estate  of  deoeassd  is  insolreiit  977. 
when  an  executor  not  obeervins  soeh  roles  may  be  answerable  oat  of  his  own  estate. 

986. 
what,  proTeable  nnder  a  oommission  of  bank  rapt,  891. 

DECEIT;  see  FaAuoDLBNT  RKpatsnrrATioro. 

DECLARATION:  see  Assumpsit;  Cask;  Covknamt;  Dkbt;  and  other  forms  of act'on. 

in  actions  by  assignees.  991. 

in  an  action  on  a  oill  of  exchange.  468. 
«   in  actions  against  carriers.  534. 

in  an  action  for  diverting  a  waterooorse.  569. 

in  an  action  for  an  interruption  of  a  right  of  way.  383. 

in  an  action  on  the  case.  599. 

in  ejectment.  878. 

service  of,  what  sufficient  889.  See  Seevicx. 

in  actions,  by  executors  or  administrators.  998, 

in  acGons  against  executors.  1004. 

on  a  policy  of  insurance.  1917. 

in  an  action  for  malicious  proeeeotion.  1995. 

in  replevin.  1398. 

in  an  action  against  a  aheriff  for  taking  insufficient  pledges.  1348. 

in  an  action  of  slander.  1377. 

in  trespass  for  an  assault  and  battery.  1419. 

in  trespass  to  real  property.  1446. 

in  trover.  1490. 

in  an  action  on  a  warranty  of  a  horse.  1509. 
DEED;  see  Covknant. 

how  proved.  701.  evidence  of  execution  is  dispensed  with  if  it  he  twenty  years  old,  or 

produced  by  opposite  party.  /^ 

when  secondary  evidence  of  is  admissible.  704. 

of  separation,  between  husband  and  wife.  1191. 

DEFAMATION;  see  Slandie. 

DEFEASANCK; 

in  a  bond,  what,  731. 

DE  INJURIA;  see  RcpucATioifB. 

when  a  good  repUcation  in  assumpsit  176. 

when  not  177. 

may  be  pleaded  in  replevin.  1335. 

when  proper  in  trespass.  1418. 

when  not  proper.  1490.  wlmt  it  puts  in  issue.  Id,  1491. 

DELIVERY; 

transfer  of  a  bill  or  note  by.  399. 

of  goods  by  a  carrier,  what  is  a  sufficient  513. 

of  goods,  within  the  statute  of  frauds.  1054. 

DEMAND  AND  REFUSAL; 

evidence  of  a  conversion.  1489. 

but  the  refusal  must  be  unqualified.  1483. 

by  and  of  whom  the  demand  should  be  made.  I486. 

DEPENDENT  and  INDEPENDENT  COVENANTS; 

definition  of;  rules  respecting,  in  [heading.  679.  688. 

DEPOSITIONS; 

taken  before  oommisaioners  of  bankrupts,  when  oondusive  evidence  of  trading,  &c. 

306. 
DETINET; 

when  executors  most  he  sued  In,  for  rent  79St 


INDKX.  1573 

fl 

DETINUE; 

action  of,  when  it  lies.  781. 

the  declaration,  pleadings,  &c  783. 

DEVASTAVIT;  aee  Extcutom.  12. 

DEVIATION;  see  I^iuranoi. 
what  constitutes.  1193,  3. 
may  be  justified  by  necessity.  1197. 

DEVISE;  see  Will. 

DEVISEE; 

may  be  sued  on  the  coTenant  of  the  testator  joindy  with  the  heir.  667. 
liability  o^  on  bond  of  testator.  751. 

DESCENT  CAST^ 

definition  of,  will  not  take  away  a  right  oi  entry.  830. 

DISCLAIMER; 

of  lessor's  title,  operates  as  a  forfeiture.  876. 
what  acts  of  tenant  amount  to.  877. 

DISCONTINUANCE; 

of  an  estate,  definition  of.  839. 

will  not  defeat  a  right  of  entry  or  action  (or  the  recovery  of  land.  830. 

DISHONOR;  see  Bill  or  Exchanok.    Notice. 

of  a  bill  of  exchange,  when  notice  of,  should  be  given.  443. 

DISTANCE; 

how  to  be  measured;  by  the  shortest  way  of  access,  or  as  the  crow  flies.  641.  n. 

DISTRESS; 

the  only  remedy  for  a  poor  rate,  and  for  composition-money,  in  lieu  of  statute  duty.  741. 

nature  of,  and  causes  for  which  it  may  be  made.  785. 

who  may  make.  787. 

how  to  be  avoided,  by  payment  or  tender  of  rent.  793. 

taking  a  bond  for  rent  will  not  waive  a  right  to  make.  793. 

what  may  be  distrained.  794. 

things  privileged  from.  795. 

things  conditionally  privileged.  797. 

things  in  actual  use  are  privileged.  798. 

so  are  things  in  the  custody  of  the  law.  799. 

fixtures.  /(£ 

sheaves  of  corn,  and  hay  may  be  distrained.  800. 

in  what  place  it  should  be  made.  803. 

in  case  of  fraudulent  removal.  803. 

at*  what  time  it  should  be  made.  805. 

in  what  manner  to  be  made.  807- 

how  it  should  be  disposed  of.  809. 

impounding.  Id, 

sale  of.  810. 

second  distress.  813. 

rescous,  or  pound  breach.  814. 

remedy  for  a  wrongful.  815. 

for  an  excessive.  816. 

DITCHES;  property  in.  1451. 

DORMANT  PARTNER;  see  Parthkhs. 

hvldcr  of  a  bill  on  which  the  firm  is  liable  need  not  sue.  357. 
will  not  be  liable  on  bilk  after  his  retirement  359. 

DOUBLE;  see  Rsnt;  Debt. 

DRAWER; 

name  of  should  be  inserted  in  a  bill  of  exchange.  370. 

DRIVING; 

rule  oi^  on  the  high  road.  539. 

DRUGS; 

if  sold  for  an  illega]  purpose,  price  of  cannot  be  recovered.  13. 

DURESS; 

money  paid  by,  recoverable.  63. 
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EARNEST; 

whit  conatitotes  an,  within  the  itatnte  ci  fiands.  1059. 

EASEMENT,  we  Wat;  Lraara. 
not  sufficient  to  maintain  treapaM. 

EJECTMENT. 

L  History  and  natara  of  aotloo  ot  819. 
3.  For  what  things  it  will  lie. 
what  will  be  a  sufficient  deacriptioo  of  the  thing  ibr  which  the  action  is  broagfaL 

834. 

3.  What  title  is  neoeasarj  to  sapport  83a 

plaintiff  most  have  a  legal  title  and  a  right  of  entry.  839. 
how  a  right  of  entry  maj  be  lost.  Id, 
by  adverse  possession.  831. 

4.  Who  may  bring  this  action.  840. 

a  mortgagee.  /3.  lord  of  the  manor  841.  a  copyholder.  843.  awidowentitledtofiw 
bench,  a  guardian,  and  an  assignee.  843.  a  tenant  1^  digiL  844  peraonai  repraacD- 
tatives,  devisees,  and  persons  having  adverse  possossion  tSt  twenty  yeara.  845.  oorpo- 
rations,  846.  parsons.  847.  trustees  848. 

5.  When  an  actual  entry  ia  neoeasary  to  sustain.  853. 

6.  When  notice  to  quit  must  be  given;  requisites  of  Aotioe.  8S7.  et  sef.  See  Noncx. 

7.  The  declaration.  878. 

notice  to  appear,  and  the  requisites  thereo£  886. 
time  of  appearance.  887. 
aervioe  of  the  dedaration.  889. 
affidavit  of  service.  889. 
judgment  by  default  908. 

8.  Appearance  of  the  defendant,  and  proceedings  thereupon.  905^ 
consent  rule,  notice  of.  907. 

9.  Consolidation  of  actions. 

10.  When  the  court  will  st^  the  proceedings.  911. 

11.  Evidence  of  the  plaintiff's  title.  931. 

evidence  in  ejectment  by  landlord  against  a  tenant  933. 
by  the  heir.  931. 
by  devisee.  936. 

evidence  in,  by  an  execution  creditor.  937. 
by  a  mortgagee.  938. 
by  an  executor  or  administrator.  939. 
by  assignees.  Id, 
by  a  parson.  940. 
in  case  of  copyholda.  Id, 
who  muy  be  a  witness  in.  941. 
13.  Of  the  trial,  judgment,  and  execution.  943. 

13.  CosU.  946. 

14.  Writ  of  error.  94a 

when  a  court  of  equity  will  restrain  a  party  from  bringing  fbrther  ejectmenta  449. 

15.  Trespass  for  mesne  profits.  949. 

ELECTION; 

debt  lies  against  retnmmg  officer  at,  ibr  penaltiaa  ftr  not  dalivariag  eopy  of  the  poll  to 

a  candidate.  711. 

ENTRY; 

how  right  o^,  may  be  barred.  839. 

when  necessary  to  be  made  before  ejectment  859. 
ENTRY  AND  EVICTION; 

a  good  plea  in  covenant  for  nonpayment  of  rent  698. 

and  also  in  debt  723. 

ERROR; 

writ  of.  how  to  be  bioagfat  in  ejectoMiit  948. 
ESCROW; 

definition  o£  733. 

EVICTION;  see  Ehtrt. 
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EVIDENCE;  tee  Bamkeuptot;  Cotxnaiit;  Dkbt;  Exbctment;  and  other  ibrmfl  of  aetiooy 
bill  or  note  not  doly  stamped  eaonot  be  received  in.  387. 
in  actiom  agaioat  oarrien.  536. 
in  ejectment.  931. 

in  ejectment  by  landlord  againat  a  tenant  993. 
by  the  heir.  931. 
hearsay  and  reputation.  ld»  933. 
to  establish  ill^timacy.  934. 
in  trespass  for  mesne  profits.  951. 
in  actions  by  ezecntors.  1007. 
in  actions  on  policies  of  insurance.  1333. 
where  the  statute  of  limitations  ta  pleaded.  1357. 
in  an  action  for  malicious  prosecution.  1398. 
in  replevin.  1337.  ^ 

in  an  action  against  a  sheriff  for  taking  insufficient  pledges  in  replevin.  1348. 
in  an  action  for  slander,  or  libel*  1393. 
in  mitigation  of  damages.  1398. 
in  trover.  1500. 
of  a  wilL  1539. 

EXCEPTIONS; 
bill  of.  1543. 

EXCISE; 

contracts  in  violation  of  regulations,  may  be  enforced.  18. 

EXECUTION;  see  Judgiivnt. 
suing  out  in  ejectment  944. 
when  a  judge  may  certify  for  a  speedy.  1331* 

EXECUTOR^  see  ADMimsraiTOE. 

1.  Property  of  testator  in  possession  oC  does  not  pass  to  assignees.  5260. 
3.  When  they  may  sue  and  be  sued  on  the  covenants  of  the  testator.  667» 

3.  May  now  be  sued  in  debt  713. 
may  maintain  debt  for  rent  717. 

when  they  must  be  sued  in  detinet  and  when  in  dehL  733. 

4.  May  distrain  for  rent  due  in  Ufotime  of  testator.  791. 

5.  Who  may  be.  955. 

6.  Z>e  son  tort  957.  liability  o£  960. 

7.  Of  their  interest  m  the  estate  of  the  deceased.  973. 
cannot  maintain  an  action  before  probate.  Id, 

how  they  should  dispose  of  the  estate  of  the  deceased.  975. 
may  give  a  preference  among  creditora  of  an  equal  degree.  983. 
may  retain  for  their  own  debts.  983. 

8.  Of  their  liability  in  respect  of  the  acts  of  tho  deceased.  984. 
of  their  liability  in  respect  of  theur  own  acts.  977.  987. 

9.  When  answerable  de  mmts  jnniprtis.  989. 
when  liable  as  assignees  for  rent  990. 
when  personally  lii3>le  in  an  award.  991. 

10.  Actions  by.  993. 

the  declaration,  in  actions  by.  998. 
the  pleadings  and  evidence.  1101. 

11.  Actions  against 

the  declaration.  1004 

the  pleadings.  1005. 
13.  Admission  of  assets,  what  will  amount  to  deTastavit  1008, 

liability  of,  for  costs.  1009. 

judgment  1011. 
13.  Promise  by,  to  pay  debts  of  deceased,  most  be  in  writing.  1033. 

EXTORTION; 

money  paid  through*  when  recoverable.  63  to  64 

r. 

FACTOR;  see  Aoxnt. 

when  claims  upon  may  be  set  off  in  an  action  by  the  pruMsipaL  1^ 

authority  of,  to  pledge  goods  of  principal.  1497. 

when  debt  of^  may  be  set  off  against  demand  of  priooipat  158. 
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FALSE  IMPRISONMENT; 

when  tresptM  lies  for.  1433. 

when  it  will  liea|^inst  pablie  officers  for.  1434. 

when  it  will  not  lie  against  a  jod^  of  a  court  of  record  lor.  1435. 

the  pleading  in  trespass  for.  1437. 

FEME  SOLE; 

when  a  married  woman  maj  be  considered  as.  1100. 1101 

FERRY; 

case  lies  for  disturbance  of.  544. 

FlAl^  see  Bankbuptct.. 

proceedings  under,  how  proved.  310. 

FINE; 

an  entry  must  be  made  to  avoid,  in  order  to  maintain  ejectment  854. 

FIRE;  see  Loss. 

insurances  against  1S33. 

FIXTURES; 

will  pass  to  the  assignees  of  a  bankrupt,  when.  955. 
are  privileged  from  distress.  7.49. 
when  trover  will  lie  fur.  1475. 

FORBEARANCE; 

of  a  suit,  a  sufficient  consideration  to  support  assumpsit  31. 

to  enforce  a^./a.,  sufficient  Id. 

for  what  time.  32. 

to  sue  upon  a  cognovit  33. 

to  sue  where  the  party  is  not  liable,  not  sufficient  33. 

FOREIGN  BILL;  see  Bills  and  Notes. 

what  shall  be  deemed.  384.  stamp  on.  383. 
when  dishonored  should  be  protested.  458. 
in  the  place  in  which  it  is  made  payable.  459. 

FOREIGN  JUDGMENT; 

assumpsit  will  lie  upon.  6. 

FOREIGNERS; 

not  bound  by  our  revenue  laws.  17. 

FORFEITURE;  see  Disclaimu. 
evidence  in  ejectment  for.  925. 
waiver  of,  a  good  defence  in  ejectment.  939. 

when  not  taken  advantage  of,  remainder-man  has  a  new  right  1978. 
of  a  replevin  bond,  what  amounts  ta  1344. 

FORGERY ; 

no  title  can  be  obtained  through.  414.  , 

of  a  bill  or  note,  what  is.  415. 

when  money  paid  on  a  forged  instrument  may  be  recovered  back.  58. 

FRAUD; 

transactions  founded  in,  void.  19. 
money  paid  by,  recoverable.  62. 
will  avoid  a  covenant  636. 

FRAUDS; 

statute  against  1015. 

1.  Sec.  ]  dt  2.  Whut  leases  most  be  in  writing.  1016. 
assignment  or  surrender  of  interest  in  land  to  be  in  writing.  1019. 

2.  Sec.  4.  Promise  by  an  executor  to  be  in  writing.  1021,  2. 

promise  Ui  answer  for  the  debt  of  another  must  be  in  writing.  1033.  1034. 

and  be  founded  on  a  sufficient  consideration.  1031. 

agreements  in  contemplation  of  marriage  must  be  in  writing.  1038. 

so  must  contracts  for  the  sale  of  lands.  1039.  1040. 

so  mast  agreements  not  to  be  performed  within  a  year.  1044. 

unless  the  performance  depends  on  a  contingency.  1045. 

3.  What  is  a  sofficient  note  or  memorandum  in  writing.  1046. 

4.  Contructs  for  \X\e  sale  of  goods  above  the  value  of  10/.  most  be  in  writing.  1050. 
unless  there  be  a  delivery  and  acceptance  of  part  1054. 
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PRAUDS,  amfiimed, 

or  earnest  be  giwen.  1059. 

who  18  an  agent  within  the  statate.  1062. 

5.  Note  or  roeoaorandum  of  the  contract  1059, 1060. 

6.  TM  declaration  and  pleadings.  1065. 

FRAUDULENT  PREFERENCE ;  see  BAimuprcT. 

payments  made  by  a  bankrupt  with  a  view  lOf  are  void.  373. 

what  constitutes.  Id,  et.  $eq, 

a  fraudulent  conveyance,  or  gift,  is  an  act  of  bankruptcy.  324.  232. 

FRAUDULENT  REMOVAL  of  GOODS ;  .see  Distrssb. 
right  of  landlord  to  distrain  in  case  of.  803. 

FRAUDULENT  REPRESENTATIONS; 
when  a  contract  is  vitiated  by.  2L 

respecting  the  credit  of  another,  case  will  lie  for.  1067.  1074. 
but  they  must  be  false.  107  L  and  in  writing,  1074. 
so  if  made  respecting  the  subject  matter  of  a  contract  1077. 

•  FUNERAL  EXPENSES; 

liability  of  executors  for:  allowance  for  where  the'estate  is  insolvent  975.  977. 
husband  is  liable  for  expenses  of  his  wife's  funeraL  72. 


•  G. 

GAMING; 

securities  fbr  money  won,  or  lost  at,  to  be  considered  as  given  for  an  illegal  considera- 
tion. 481. 
GIFT; 

a  fraudulent  gifl  by  a  trader  is  an  act  of  bankruptcy.  232. 

GOD; 

act  of,  relieves  carriers  from  liability.  508. 
will  discharge  a  covenant  650. 

GOODS  SOLD  AND  DELIVERED; 
^    when  an  action  will  lie  for.  88. 

not  until  time  of  credit  has  expired.  86. 

dishonored  bills  given  for.  90. 

to  maintain  this  action  the  goods  must  have  been  delivered.  9^ 

when  the  plaintiiBT  may  waive  a  tort  and  sue  for.  91. 

special  agreement  respecting.  92. 

what  may  be  recovered  under  this  count  Id. 

the  value  of  the  goods.  93. 

when  the  vendee  may  return  the  goods.  93. 

if  inferior  in  quality,  vendee  may  retain,  and  set  up  inferiority  as  a  defence.  94. 

of  the  parties  to  this  action,  principal  and  agent  96. 

what  contracts  for  the  sale  of  goods,  are  within  the  statute  of  frauds.  1051. 

what  is  a  sufficient  delivery  and  acceptance  of  goods,  within  the  statute.  1054. 

GROSS  NEGLIGENCE; 

necessary,  to  support  an  action  against  a  gratuitoos  bailee.  38.  527. 
carrier  guilty  of,  forfeits  protection  of  the  carrier*s  act  525. 
party  guilty  of,  in  taking  a  lost  bill,  formerly  could  not  sue  on  it  465. 
but  now  he  may  recover,  unless  there  be  malajide§.  466. 

GROWING  CROPS,  oe  PRODUCE; 

contracts  for  sale  of^  must  be  in  writing.  1039. 
I    distinction  between  contracts  relating  to  natural  and  cultivated  produce.  1041. 

GUARANTEE;  see  Frauds,  Statotk  of. 
assumpsit  is  the  only  reinedy  on.  5. 
cannot  be  the  subject  of  a  set-off.  154* 


H, 


HEARSAY  EVIDENCE;  see  EyiomcB. 
when  admissible.  931. 
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HEDGES  AND  DITCHES; 

property  in.  1451. 

HEIR;  see  Cotznant. 

when  be  may  me,  and  be  raed,  on  tbe  oovenanta  of  big  tnoestor.  665.  ^ 

liability  o^  on  bond  of  anoeetor.  751. 

evidence  in  ejectment  by.  931. 

ia  barred  by  an  advene  poMBMiwi  of  Ibrty  yean.  1381. 

HIGHWAY;  lee  NuifAifci. 

when  eaae  liea  for  obatmctiof  •  55$, 

HOLDER;  aee  Bnxs  or  Excbanq^  Giosa  Nbqijokncs. 

of  a  bin  or  note,  hoadJUUf  ia  entitled  to  payment  thereof!  466,  467. 

HORSES;  aee  WAaaAMir. 

■ale  of,  on  Sunday.  14. 

when  etden,  property  ia  not  altered  by  aale  in  market  overt  1469. 

HOUSE;  see  AiionMT. 

HUSBAND  AND  WIFE; 

1.  Of  the  hoaband^a  riirhts  in  reapect  of  bis  wi&*a  property.  1083. 
how  he  may  defeat  ner  right  by  anrvivorahip.  1085. 

2.  She  may  have  a  aeparate  property,  through  the  intervention  of  tmatees.  1086. 

a  secret  disposition  of  her  property,  pending  a  treaty  of  marriage,  ia  void.  1088. 

3.  Of  his  liability  in  respect  of  her  contracta  during  oohabitation.  1089. 
he  ia  liable  only  for  neceasariea  supplied  on  hia  credit  1090. 
unless  when  she  acta  aa  hia  agent  1092. 

he  is  not  liable  for  money  lent  to  her  to  pay  for  neoeaaariea.  1093. 

4.  Of  hia  liability  lor  her  contracta,  ailer  separation.  1095. 

he  ia  liable  for  necesaariea,  nnleaa  he  pay$  her  a  auitable  allowance.  1096. 
but  he  ia  not  liable  if  ahe  has  committed  adultery,  or  deserted  him  without  soffieieot 

cause.  109a 

5.  When  she  is  to  be  considered  as  %ftmt  §ele,  in  respect  of  contracts.  1100. 
if  ahe  baa  separate  property  it  will  be  liable  for  her  contracts.  1104. 

ahe  may  paaa  an  intereat  in  freehold  property,  if  her  huaband  baa  absconded.  1105. 

6.  Of  her  privilege  from  arrest  Id. 

7.  Actiona  by,  when  the^  must  join.  1107. 
of  their  joinder  in  actions  ex  delieto,  1112. 

effect  of'^their  joinder,  where  he  might  sue  alone.  1116. 
consequences  of  misjoinder.  1117. 

8.  Actions  againat  when  they  moat  be  sued  jointly.  1118» 
actiona  ex  delicto,  1119. 

consequences  of  misjoinder.  1121. 

9.  Of  deeds  of  separation. 


I. 

ILLEGAL;  see  Conteact;  AsBUHnrr;  4,  5;  Usury;  Covenant. 

money  paid  in  furtherance  of  an  illegal  object  cannot  be  recovered  back.  76. 

covenants,  what  are.  634,  5,  n. 

bonds,  what  are,  752. 

voyage,  cannot  be  insured.  1199. 

trading  with  an  enemy  without  a  license  is.  1201. 

ILLEGITIMACY;  see  PAaiNT. 
proof  ofl  934. 
when  evidence  of  parents  is  admissible  to  eatablbh.  935. 

IMMORALITY; 

contracts  in  furtherance  of,  void.  21. 

IMPOSSIBLE  CONSIDERATION; 

will  not  aopport  a  promise.  40. 

IMPRISONMENT;  see  Falsi. 

INDEMNITY; 

afrainst  the  consequences  of  a  crime,  cannot  be  the  subject  of  an  action.  23. 
giving  a  bond  of,  when  a  sufficient  consideration  to  su^fiort  assumpsit  28. 
a  promise  to  indemnify  will  support  assumpsit  31. 


INDEMNITY  BONDS;  see  Bonds. 

nature  of;  liability  of  the  obligor.  742. 

INDORSEMENT^  see  Bilu  op  ExcHANai. 
of  a  bill  or  note,  effect  of.  396. 
restriclive,  in  blank,  398. 

by  a  person  who  has  no  right,  confers  no  title.  401. 
may  be  on  a  blank  stamp.  406. 

INDORSER; 

liability  of.  403  to  405. 
effect  of  laches  of.  407. 

INDUCEMENT; 

in  a  declaration,  is  not  trsTersaUe.  1378k 

when  it  most  be  proved.  1379.  ^ 

INDULGENCE;  see  Bills  or  Exchanos. 

to  a  party  to  a  bill  or  note,  effect  of.  457. 

an  agreement  to  give,  must  be  binding,  in  order  to  discharge  other  parties.  460. 

an  assent  to,  is  a  waiver  of  discharge.  463. 

INFANT^  see  Paeent. 

should  appear  by  guardian,  or  prochein  ami,  in  an  action.  135.  \ 

not  liable  for  contracts,  unless  for  necessaries.  Id.  ' 

nor  even  for  necessaries  supplied  on  credit,  if  be  has  means  of  paying  for  them.  137. 

or  unless  be  ratifies  them  after  that  age.  138.  340. 

what  are  necessaries  for.  135, 136. 

may  be  a  partner.  137.  341. 

contracts  by,  for  the  purposes  of  trade,  are  void.  139.  341. 

contracts  for  his  benefit  are  binding.  140. 

liability  of,  for  torts.  141. 

not  liable  on  a  bill  or  note.  340. 

unless  after  age  he  promises,  in  writing,  to  pay  it  Id, 

infancy  is  a  personal  privilege.  341. 

distinction  between  void  and  voidable  contracts  by.  Id,  n. 

contracts  by,  not  affected  by  the  statute  of  limitations  until  sir  years  after  age.  1341. 

rights  of,  in  respect  of  realties,  not  affected,  until  ten  years  after  age.  1281. 

cannot  make  a  will.  1513. 

INNUENDO; 

meaning  and  use  of,  in  a  declaration  for  slander  or  a  libel.  1385. 

INSOLVENT; 

not  liable  on  a  promise  to  pay  a  debt  incurred  before  his  discharge  under  the  insolvent 

act  34.11. 
INSTALMENT^ 

when  assumpsit  is  the  unly  remedy  for.  5. 

INSURANCE; 

1.  Of  the  nature  of  the  contract  of,  and  the  parties  thereto.  1135. 
3.  What  may  be  a  subject  of.  1129. 

smuggled  goods  or  seamen's  wages  cannot  1131. 

3.  Of  the  interest  which  the  insured  must  have  in  the  subject  matter  of.  1133. 

4.  Re-insurauce,  double.  1138. 

5.  Of  the  requisites  of  a  policy  of.  1139. 

the  common  memorandum.  1146.    the  stamp.  1147. 

6.  Valued  and  open  policies.  1152. 

7.  Construction  of  policies.  1153. 
liability  of  the  underwriters.  Id,  1155. 

8.  Of  losses  by  perils  insured  against  1155.    See  Loss, 
total  loss  and  abandonment  1165. 

of  the  nature  and  effect  of  abandonment  1196.  1173.    See  ABANDONimrr. 
stranding.  1173.    general  average.  1176.    particular  average.  1 178. 
adjustment  1180. 

9.  Warranty,  what  constitutes ;  different  kinds  of.  1181.    See  Waeeantt. 
seaworthiness.  1189.  deviation.  1193.  illegal  voyage.  1199. 

It).  Misrepresentation  and  concealment  1303. 
11.  Return  of  premium. 
13.  Bottomry  and  respondentia.  1214. 
13.  Action  on  the  policy,  declaration  and  pleadings.  1317. 
consolidation  rule.  1321. 
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INSURANCE,  eantinuid. 
endeooe.  1223. 

14.  Inmranoe  apon  lires.  1398. 

15.  InsaraDGo  agains  fire.  1333. 

INTEREST ; 

OD  a  bill  or  note,  how  to  be  eomimted.  504, 5. 

on  a  bond.  740,  41. 

a  person  inaored  most  have  an,  in  the  rabject  of  iDanrance.  1133L 

arrears  of,  not  to  be  recovered  for  more  than  six  years.  1385. 

I.  O.  U.;  see  Bulus  or  Exghargb. 

IRELAND; 

not  beyond  the  seas,  within  the  statute  of  limitation.  1949.  1382. 
bat  still  beyond  the  seas  within  4  Anne,  c.  16.  s.  19.  Jd. 


J. 

JOINDER ; 

of  parties  in  actions  by  executors.  996. 
of  husband  and  wife,  when  plaintiffs.  1107. 
when  defendants.  1118. 
JOINT  ANo  SEVERAL ; 

covenants,  actions  on ;  parties  to.  659. 

JUDGMENT; 

by  default,  in  an  action  cm  a  bill  of  exchange.  499. 

in  an  action  of  covenant  705. 

by  do&ult,  in  ejectment  903. 

against  casual  ejector,  will  be  set  aside,  when.  903. 

in  ejectment,  effect  of,  how  to  be  entered  up.  943. 

is  never  final  in  ejectment  949. 

is  evidence  only  against  the  parties  who  are  privies  thereto.  953 

is  not  conclusive,  unless  pleaded  by  way  of  estoppel.  951. 

recovered,  may  be  pleaded  in  actions  ajgainst  executors.  1006. 

p€  bonis  proprii§,  of  assets,  quando,  1011. 

according  to  the  right  and  justice  of  the  case*  1314. 

inreplevm.  1339. 

JUDGMENTS ; 

aeainst  a  bankrupt,  when  preferred  to  other  debts.  278. 
vvhat  proveable  under  the  commission.  326. 
not  docketed,  rank  as  simple  contract  debts.  978. 

JUSTIFICATION ; 

plea  of,  in  an  action  of  slander.  1390. 

defence  of  master,  wife,  husband,  property  is  a  good,  in  trespass  for  an  assault  1410. 

all  material  allegations  in  a  plea  of^  must  be  proved.  1417. 

other  justifications  in  trespass.  1454. 


LACHES; 

what  constitutes,  in  the  holder  of  a  bill  or  note.  436. 

effect  of.  442. 

in  the  obligee  of  a  bond,  effect  of  749. 

LANDS; 

contracts  for  sale  of^  must  be  in  writing.  1039. 

LANDLORD;  see  Tenant. 

when  he  may  defend,  in  ejectment  against  his  tenant  905.  909. 

when  he  may  proceed  under  1  Geo.  IV,  c  87.  against  a  tenant  who  holds  over.  918. 

evidence  in  ejectment  by,  against  tenant  922. 

tenant  must  not  dispute  title  of.  925. 

LEASE ;  see  Feauos,  SrATtrrx  against. 

if  for  more  than  three  years,  most  be  in  writing.  1016. 
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LEGACY; 

an  action  will  not  lie  lor,  before  executor  has  amented.  1003. 

LEGAL  OBLIGATION; 

assnrapait  will  lie  for  a  breach  of  doty  ariainp  from.  3. 
legal  title,  plaintiff  in  ejectment  most  have.  828. 

LEGAL  PROCESS; 

payments  under,  cannot  be  recovered  back.  64. 

unless  the  process  be  abused.  65.  « 

LEGATEE ; 

may  be  a  witness  to  a  will,  but  he  thereby  forfeits  his  legacy.  1520. 

is  a  good  witness  for  the  defendants  in  an  action  against  the  executors.  1007. 

LEVANCY  AND  COUCHANCY ; 

plea  of  in  replevin,  when  bad.  1336. 

LIBEL;  see  SiJkNDrau 
definition  of.  1360. 
a  justice  may  issue  a  warrant  to  apprehend  a  party  charged  with  publishing.  Id,  n. 

LIBELLOUS; 

prices  of  libellous  prints  or  books  cannot  be  recovered.  22. 

LIBERUM  TENEMENTUM; 

roles  for  pleading,  in  trespass.  1447. 
what  is  aamitted  by  such  plea.  1448  • 

LICENSE; 

when  an  answer  to  an  action  for  obstructing  lights.  560. 

for  obstructing  a  watercourse,  568. 

from  the  crown,  will  enable  an  alien  enemy  to  trade  with  this  country.  1127.  1201. 

construction  of.  1202. 

when  a  gooi  defence  in  trespass  to  real  property.  1452. 

marriage  by.  1457.  1460.  ' 

LIEN; 

of  a  carrier.  528.  of  a  stage  coach  proprietor  on  luggage.  540. 

should  be  specially  plead^.  1495. 

who  have  a  general  lien.  Id, 

who,  a  particular  lien.  1496. 

the  party  claiming  must  be  in  possession.  1497. 

where  a  partv  takes  warrant  from  a  ftctor.  Id, 

or  takes  goods  in  pledge  from  a  broker.  149& 

what  operates  as  a  waiver  of.  Id. 

not  destroyed  though  the  claim  be  barred  by  the  statute  of  limitations.  1499. 

LIFE; 

presumption  of  the  duration  of.  932. 

insurance  upon.  1228. 

party  of&cting  insurance  upon,  must  have  a  pecuniary  interest  in.  1229. 

LIGHTS; 

when  case  lies  for  obstruction  of.  558. 

LIMITATIONS; 

1.  In  the  recovery  of  rent  726. 

as  to  time  of  making  a  distress.  806. 

2.  Stotote  of,  21  Jac.  1,  c  16,  1240. 
to  what  cases  it  extends.  1241. 

when  it  begins  to  run.  1242.  in  respect  of  bills,  or  notes.  1246.  where  any  of  the  par- 

ties  is  abroad.  1247. 
in  case  of  mutual  accounts.  1249. 

3.  Issuing  of  process  to  avoid  the  statute.  1251. 
what  acknowledgment  will  avoid  it.  1253. 

4.  The  9  Geo.  IV,  c  14,  1256. 

effect  of  tliis  act;  what  promise  will  avoid  it.  1258. 

part  payment  on  account  is  not  affected  thereby.  1265. 

by  and  to  whom  the  promise  must  be  made  within  this  act.  1271. 

5.  How  the  statute  must  be  pleaded.  1272,  et  $eq, 
evidence.  1275. 

6.  Of  actions  in  respect  of  real  property.  1275. 

7.  Of  actions  upon  specialties.  1284. 
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LODGINGS; 

letting^,  ia  not  A  breaeh  of  eoTenant  not  I9  let,  set,  Uilifn,  Jbc  (BIG. 
notice  to  qnit,  what  auffioient.  869. 

LOSS;  aee  Iicburange;  Ateraoil 
bj  perUa  of  the  aea.  1155. 

by  fire.  1158.  by  capture.  Id,  by  arreata  and  detention  of  piinoea.  1161« 
by  barratry.  1169. 
what  eonatitotes  a  total  loaa.  1165. 
on  a  general  or  particolar  average,  how  to  be  calcolated.  1 177.  1179. 

LOST  BILI^  aee  Bilcjb  op  Ezchangb.  10;  Gnoss  NaauodCB. 
right  of  the  finder  and  tranaferree  of.  464. 
the  loaer  aboold  give  immediate  notice.  467. 
remedy  of  the  loaer.  469.  *t  teq, 
A  proffiiae  to  pay  b  not  binding.  470. 


M. 

MACHINERY;  aee  UrDiaiiA 

when  privileged  from  diatreaa.  797. 

MALA  PROHIBITA  and  MALA  IN  SE; 

diatinction  between,  exploded.  7. 

MALICE^  aee  Mazjcioub  Pnoanoonoii. 

la  a  queation  for  the  jnry.  1291.    in  a  legal  aenae,  what  ia.  1350.  «.  1396. 
when  neoeaaary  to  be  proved  in  an  action  for  alander  or  a  libeL  1396. 

MALICIOUS  PROSECUTION  Aifn  ARRESl^, 
when  an  action  for,  will  lie.  1287.  1280. 

to  aupport  auch  action,  there  moat  be  malice  and  want  of  probable  canse.  1290. 
the  former  auit  moat  have  been  determined.  1294. 
the  declaration  and  pleadinga.  1295. 
evidence.  1298. 

IfALICIOUS  TRESPASS; 
coata,  in  actiona  for.  1391. 

MARRIAGE; 

aaaumpait  ia  the  proper  remedy  for  a  breadi  of  promiae  of.  4. 

covenanta  in  reatraint  of,  are  void.  635. 

when  it  will  diacbarge  a  covenant  655. 

agreementa  in  conatd«ration  of^  must  be  in  writing.  1638. 

operation  of  on  wife*e  property.  1082. 

proof  of,  in  an  action  for  orim.  con.  1456. 

mode  of  celebrating,  nnder  the  new  act  1459. 

MARRIED  WOMAN; 

when  Hable  on  her  promiae.  34, 35* 

when  ahe  may  become  a  bankrupt  208.  n. 

cannot  bind  heraelf  or  hoaband  by  aigning  a  bill  or  note.  342. 

cannot  make  a  will,  1514. 

MASTER; 

not  bound  to  provide  medical  attendance  for  acrvant  88. 

when  liable  for  goods  aold  to  aervant  97. 

when  case  liea  againat,  for  negligence  of  aervant  546.  586. 

whether  owner  or  hirer  of  poet  horaea  ia  the  maater  of  the  driver?  Qviere.  588. 

it  aeema  that  it  is  a  question  for  the  jury.  589. 

not  liable  for  wilful  treapaaa  of  aervant  590.  1444. 

when  liable  m  treapaaa  n>r  acta  of  aervant,  1404.  1443. 

MATERIALS;  aee  Work  ANn  Labor. 

MEDICINE;  aee  Apotbxcaat;  Somoioif. 

MEMORANDUM; 

eflect  of,  on  a  bill  or  note.  373. 

what  18  a  aafficieot  within  sec  4.  of  the  atatute  of  frauds.  1046. 

what  ia  a  auificient,  within  see.  17.  1059. 

in  a  policy  of  inaurance.  1146. 
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Sf£NTAL  INCAPACITY; 

peraons  laboring  under,  cannot  bind  themselTes  by  sigi^ing  a  bill  or  note.  844. 
or  by  entering  into  a  covenant  635. 

MERCHANTS  ACCOUNTS; 

whaX  conatitate,  within  the  itatate  of  limitations.  1349. 
MESNE  PROFITS; 

trespoas  lies  for.  949. 

pleadinga  and  evidence  in.  951. 

damages  and  costs,  953. 

MISREPRESENTATION;  see  Fraudulent. 

will  avoid  a  policy  of  insurance,  when.  1203.  1330.  1333. 

MISTAKE; 

money  paid  under,  when  recoverable  55; 

MONEY  HAD  and  RECEIVED;  see  AssuHPsrr,  4. 
when  it  wiU  lie  in  general.  45. 
money  paid  under  a  miitake  of  facts  or  of  law,  when  recoverable.  55* 

MONEY  PAID;  see  Assumpsit.  5. 

when  an  action  fiir,  will  lie  in  general.  69. 

MORAL  OBLIGATION; 

when  a  sufficient  consideration  to  support  a  promise.  34^ 

MUTUAL  PROMISES;  see  Covenants. 
rules  respecting  in  pleading.  117.  684. 

N. 

NECESSARIES  see  Infant;  Husband  and  Wife. 

husband  is  in  general  liable  for,  when  supplied  to  bis  wife.  1090,  ef  9€q, 
unless  he  pays  her  a  suitable  allowance,  or  she  has  committed  adultery,  or  deserted  him 

without  cause.  1095.  1098. 

NEGLIGENCE;  see  SuaasoNs;  Gross  Neougence. 

not  a  good  defence  in  an  action  on  an  attorney's  bilL  193. 
liability  of  attorneys  for.  196.  301. 

NEW  ASSIGNMENT. 

nature  of.  1433.  when  necessary.  1434.  1436. 

in  trespass  to  personal  property.  1435.  to  real  property.  1436. 

when  plaintiff  may  traverse  and  new  assign:  1437. 

will  not  avail,  if  the  excess  be  justifiable.  1439. 

NEW  RULES; 

as  to  pleadings  in  assumpsit  136. 

do  not  apply  to  replications.  161. 

have  made  no  alteration  as  to  effect  of  payment  into  ooort  174. 

NEWSPAPER; 

charge  for  printing,  cannot  be  enforced,  if  the  provisions  of  the  irtatute  have  not  been 

complied  witli.  10. 
how  printing  and  publishing  may  be  proved  in  an  action  Ibr  a  libel.  1395. 

ML  BABUIT  IN  TENEMENTJS; 

not  a  good  plea,  generally,  in  covenant  by  a  landlord.  696. 
nor  in  debt  733. 

nor  to  an  avowry  or  cognizance  in  replevin.  1335. 
NON  EST  FACTUM; 

what  it  puts  in  issue  in  covenant  695,  6. 
what  it  puts  in  issue  in  debt  on  bond.  767. 

NONSUIT; 

a  judge  cannot  nonsuit^  without  the  consent  of  the  plaintiff  1308. 
when  a  moiion  for  entering  a,  cannot  be  made.  Id, 

NOTE  IN  WRITING;  see  Memorandum. 

NOTICE; 

1.  Vendee  of  goods  may  set  up  inferiority  as  a  defence  to  an  action,  without  giving.  95 

when  it  must  be  averred  in  the  declaration.  133. 
3  Of  an  act  of  bankruptcy,  what  is  sufficient  377. 
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NOTICE,  cotUinued. 

of  matter  intended  to  be  ditputed  in  actions  bj  or  against  assignees.  304. 

3.  Of  the  dishonor  of  a  bill  of  exchange,  when  and  bow  to  be  given.  443.  et  seq,  1531. 
proof  of.  448, 

by  whom  it  should  be  given.  449.  to  whooL  450. 
when  it  need  not  be  ^ven.  451,  H  $eq. 
what  will  dispense  with  proof  oC  456w 

4.  In  office  of  a  carrier,  nature  and  effect  of.  419. 

5.  To  quit,  what  sufficient  to  sostain  an  action  for  double  vtlue.  738. 

when  given  to  a  landlord,  the  tenant  is  liable  to  double  rent  for  holding  over.  729. 

6.  Of  sale  of  distress,  form  of.  810. 

7.  To  quit,  when  it  must  be  given  before  ejectment  857. 

there  is  no  distinction  in  uat  respect  between  houses  and  lands.  861. 

in  case  of  a  weekly  tenancy.  862. 

form  of  notice  to  quit  86£ 

by  whom  it  should  be  given.  865. 

to  whom  it  should  be  given.  867. 

how  it  should  be  served.  868. 

at  what  time  it  should  expire.  Id. 

in  case  of  lodgings.  869. 

period  of,  may  be  controlled  by  custom,  /i. 

waiver  of,  what  will  amount  to.  873. 

when  not  necessary.  875.  , 

8.  To  appear,  in  ejectment  886. 

9.  Must  be  given  by  a  tenant  to  landlord  when  served  with  a  declaration  in  ejectment 

10.  Of  trial  in  ejectment  911. 

in  case  of  proceedings  under  1  6.  IV,  c.  87,  pp.  918.  930. 

11.  On  breach  of  warranty  of  a  horse.  1506. 

NUISANCE; 

case  lies  for.  555.     what  constitutes.  Id, 

when  a  landlord  b  liable  for.  557. 

a  public  company  is  liable  to  an  action  for.  Id, 

O. 

OBLIGOR;  see  Bond. 

only  liable  for  the  amount  of  the  penalty  in  the  bond,  and  costs.  740. 

OFFICERS; 

when  trespass  for  Iklse  imprisonment  will  lie  against  public.  1434. 

OPERATION  OF  LAW; 

covenants  discharged  by.  651. 

ORDER  AND  DISPOSITION  OF  BANKRUPT",  see  BAMKRuncT. 

goods  in,  will  pass  to  assignees.  344. 

goods  of  others  in,  with  consent  of  true  owner.  351. 

OVERDUE  BILL; 

transferree  o(  has  only  ths  same  rights  as  the  tiansforrcr.  408.  411. 

OVERSEERS; 

under  a  moral  obligation  to  provide  for  the  poor.  36. 
when  liable  for  goods  supplied  for  parish.  97. 

OWNER;  aee  BANKaurrcr. 

goods  of  others  in  possession  of  bankrupt  with  consent  oC  passes  to  assignees.  346.  351« 

OYER;  see  Bond. 

when  defendant  craves.  767. 


P. 

PARENT^ 

when  liable  for  necessaries  supplied  to  child.  142. 
not  obliged  to  educate  his  children.  143. 
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PARENT;  eonHnued, 

liability  of,  on  aoooant  of  illegitimate  children.  144 
maj  maintain  treepaes  fi>r  seduction  of  daughter.  1462. 

PARI  DEUCTO; 

parties  in,  have  no  remedy.  67. 

PARTICULARS; 

of  demand,  not  admitted  by  payment  into  court  174. 
not  to  be  considered  as  incorporated  in  the  declaration.  175.         ' 
of  breaches  of  covenant,  must  be  delivered  in  ejectment.  917. 
when  the  court  will  order  a  delivery  of.  1301. 
a  general  rule  of  the  courts  respecting.  1301. 
copy  of,  should  be  annexed  to  the  record.  Id, 

should  contain  the  items  of  demand,  and  the  transactions  from  which  they  arose.  1301. 
defendant  not  entitled  to  on  a  count  for  a  bill  of  exchange.  Id, 
8  mistake  in,  not  calculated  to  mislead,  immaterial,  /i.  1301.    - 
a  second  particular,  not  delivered  under  a  judge's  order,  is  immaterial.  1301. 
the  phiintiff  is  in  general  bound  by.  1301. 

but  he  may  recover  more,  if  it  appears  from  the  defendants  evidence  to  be  due.  1301. 
the  plaintiff  should  state  in,  the  precise  sum  which  he  seeks  to  recover.  Id, 
admissible  for  the  defendant  in  assumpsit,  to  prove  payments  for  which  credit  is  given, 

but  not  in  debt,  without  a  plea  of  payment  Id, 

PARTNERS;  see  Infant;  Bills  of  Exohanok. 
joinder  of,  in  assumpsit- 104. 

partnershio  payments  in  ^ojbq  of  bankruptcy,  when  valid.  273. 
liability  of,  on  biUs  and  notes.  352. 
when  a  bill  signed  by  one,  will  bind  the  others.  354.  356. 
one  cannot  sue  another.  357. 
should  give  notice  on  dissolution  of  partnership.  358. 

PAST  COHABITATION; 

when  sufficient  to  support  a  promise.  35. 
a  good  consideration  for  a  bond.  635.  n. 
but  future  cohabitation  is  not  Id. 

PASSENGER^  see  Cabeiu,  7. 

PAWNBROKER; 

secret  partnership  in  business  of|  prohibited.  14. 

PAYEE;  see  Bills  of  Exchange; 

should  be  described  in  a  bill  or  note.  367. 

PAYMENT; 

1.  Of  the  debt  of  another,  when  assumpsit  will  lie  lor.  37.  72. 

if  voluntarily  made,  though  under  a  threat,  cannot  be  recovered.  65. 

must  be  specially  pleaded.  145. 

plea  oC  may  be  taken  distributively.  Id, 

to  whom  it  should  be  msde.  145. 

mode  of.  147.    what  sufficient  Id,    by  check  or  bU.  Id* 
3.  Appropriation  of.  149. 

where  there  are  L^gal  and  illegal,  and  partnership  demands.    150. 

where  there  is  a  guarantee.  151. 

3.  Of  money  into  court  171.    under  the  carrrier's  act  531.  536. 
in  covenant  700. 

when  tender  has  been  made,  and  when  not  Id, 

under  the  statute  3  &;  4  W.  IV,  c.  43,  s.  31,  p.  173. 

io  what  cases  allowed,'and  how  to  be  pleaded,  ict  173. 

efiect  o^  admits  the  contract.  174. 

does  not  admit  particulars  of  demand.  Id, 

new  rules  have  made  no  alteration  in  effect  of. 

4.  What  payments  to  and  by  a  bankrupt  are  protected.  368,  et  teq, 

5.  Plea  of,  in  debt  on  bond.  76a 

6.  Effect  of,  not  taken  away  by  9  G.  IV,  c.  141.  357. 
part  payment  on  account  will  obviate  that  statute.  1365. 
by  one  of  several  joint  debtors,  will  avoid  it  1366. 

but  not  after  their  joint  liability  has  ceased.  1269. 
what  amounts  to.  1270. 

7.  In  bar  to  an  avowry  in  replevin.  1336. 
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PENALTY; 

implies  a  prohibiUon,  and  a  oootraet  to  do  an  act  wliich  tabjedi  a  paity  to  a  penalty  m 

Toid.  7. 

obligor  in  a  bond  liable  only  to  the  amount  of  the.  740. 

PERFORMANCE; 

a  goud  plea  in  covenant  698. 

plea  of,  in  an  action  on  a  bond.  768. 

PERSONAL^ 

covenant,  what  618. 

representatives  are  boand  when  named  in  a  covenant  680. 

trespass  lies  for  injuries  to,  property.  1405.  1408. 

PETITIONING  CREDITOR; 

of  bankmpt,  to  give  a  bond  to  the  lord  chancellor,  to  prosecote  the  vomraiMMn.  315. 
debt  of  what  shall  be  sufficient  to  support  a  fiat  235.  338. 
who  may  be.  336,  et  §eq. 

TEW; 

when  trespass  will  lie  fi»r  breaking.  1441. 

PHYSICIAN; 

cannot  sue  ibr  fees.  83. 

PLAINT;  see  Rsplsvui. 

removal  of,  from  an  inferior  to  a  superior  court.  13S7. 

PLEADINOS;  see  AssuMnuT;  Ihcsr;  Cotsnant. 

non  assumpsit  126,  127.  * 

in  actions  by  assignees  of  bankrupt  295. 

in  an  action  on  a  bill  of  exchange.  494. 

in  actions  against  carriers.  536. 

in  an  action  on  the  case.  599. 

in  debt  on  bond.  767. 

on  bail  bond.  779. 

in  actions  by  executors.  1007. 

in  actions  against  executors.  1005. 

in  actions  on  policies  of  insurance.  1220. 

under  the  sUtute  of  limiUtions.  1272. 

in  an  action  for  malicious  prosecution*  1295. 

in  replevin.  1329. 

in  an  action  for  slander,  or  a  libd.  1389. 

in  trespass  for  an  assault  and  battery.  1413. 

in  trespass  for  false  imprisonment  1437. 

in  trespass  for  injnrios  to  real  property.  1447. 

in  trover.  1492.    in  an  action  on  the  warranty  of  a  horse.  1510. 

PLEDGES;  see  Rsplbyin. 

PLENE  ADMINI8TRAVIT; 

replication  to  a  plea  of.  1006^ 

what  evidence  may  be  given  under.  1007. 

POLICY  OF  INSURANCE;  see  Iksukancx. 

POLL;  see  £uk?tion. 

POSSESSION;  see  EirraY;  Anvmn  Pomibsion;  Tbxspass;  Taotuu 

of  co-parcener,  joint  tenant,  or  tenant  in  common,  is  not  tp  be  deemed  tliat  of  their  com- 
panion. 83a 
not  adverse,  when  the  title  of  the  dairoant  is  acknowledged.  839. 
when  vacant,  how  to  proceed  in  ejectment  854. 
when  demand  of,  must  be  made  before  ejectment.  862. 
when  writ  ofi  may  be  immediately  issued  in  ejectment  943. 

plaintiff  in  trespass  for  injuries  to  property  must  have  actual,  or  right  <£  1405.  1439. 

1441. 
defence  of,  a  sufficient  justificatioiv  in  trespass  fyt  an  assault  1414. 
when  sufficient  to  maintain  trover.  1476. 

POUND;  see  Distress. 

cattle  put  in,  must  be  supplied  with  food  by  distrainer.  810. 
remedy  for  breach  of.  814. 

PRACTICE; 

in  trials  at  fM  priuM,  1302. 
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PRACTICE,  emaiwed. 
liearing  cofaoBel.  Jd. 
amending  the  record.  1309.  1313. 

judgment  according  to  the  riglit  and  jnstice  of  the  case.  1314 
judge's  certificate  respecting  coets.  lol5, 1316. 
speedy  execution.  1321. 
in  replevin.  1342. 

PREMIUM; 

paid  under  a  Void  indenture,  not  recoverable.  68. 

for  insuring  a  lottery  ticket,  recoverable.  Jd. 

insured  entitled  to  a  return  of,  when  no  risk  has  been  run.  1989. 

PRESENTMENT  of  a  BILL  oa  NOTE;  see  Bills  of  Exchange.  . 
for  acceptance,  within  what  time  to  be  made.  416.^ 
for  payment,  should  be  made  within  a  reasonable  time.  434. 
and  within  the  usual  hours  of  business.  439. 
when  it  must  be  made  at  a  particular  place.  440.  442, 

PRESUMPTION;  see  Lm. 

PRINCIPAL;  see  Aowr.     > 

when  he  may  sue  and  be  sued  upon  contracts  made  by  agent.  96.  105. 

PRINTING; 

charge  for,  cannot  be  enforced  if  done  in  contravention  of  the  law.  10. 

PRIVILEGE; 

of  attorneys.  193. 

of  parliament,  in  case  of  bankruptcy.  212. 

of  carriers.  528. 

of  a  married  woman  firom  arrest.  1105. 

PRIVILEGED  COMMUNICATIONS;  see  Slandbr. 
what  are  in  general  1363. 

any  thing  said  bona  fide  in  giving  a  character  of  a  servant  1366. 
words  used  in  judicial  proceedings,^  1369. 
words  used  by  a  barrister  or  a  member  of  parliament.  170. 
criticisms  of  literary  works.  1470, 
plea  of,  must  deny  malice.  1392. 

PRIVILEGED  PUBLICATIONS; 

parliamentary  proceedings  are.  1371. 

so  are  reports  of  judicial  proceedings  in  general.  1373. 

PRIVITY; 

of  contract  must  exist  to  sustain  an  action  for  money  bad,  ft^c.  51. 

PROBABLE  CAUSE;  see  Malicious  Prosecution. 
is  a  mixed  question  of  law  and  fact.  1291. 

PROBATE;  see  Exscuroas. 

how  to  be  taken  out  where  there  are  bona  noiabilia.  963. 
an  executor  cannot  maintain  an  action  before.  972. 

PROCESS; 

how  to  be  issued  to  avoid  the  statute  of  limitations.  1251. 

wrongful  execution  of,  will  subject  a  parly  to  an  action  of  trespass.  1444. 

PROFERT; 

allegatioD  o€,  in  a  declaration  in  covenant  690. 

PROFESSIONAL  MEN; 

compensation  to.  88. 

PROMISES;  see  AssuMPsrr;  Contract;  Consideration. 

by  husband  to  pay  wife's  debt  contracted  before  marriage,  not  binding.  37. 

to  do  a  thing  without  a  reward,  when  binding.  38. 

if  entire,  and  part  be  void,  it  is  void  altogether.  42. 

to  pay  a  stranger  to  the  consideration,  void.  Id. 

by  an  infant  after  age,  to  be  valid  must  be  in  writing.  138.  340. 

so  must  that  of  a  bankrupt  to  pay  a  debt  discharged  by  certificate.  32a 

so  must  that  of  an  executor  to  pay  debts  of  testator.  1022* 

to  answer  for  the  debt  of  another  must  be  in  writing.  1023. 

to  pay  the  debt  of  an  infant  need  not  be  in  writing.  1024. 

if  entire,  and  void  in  part  for  not  being  in  writing,  it  is  altogether  void.  1030. 

need  not  be  in  writing  if  the  third  party  be  not  liable.  1025.  1031. 

must  be  in  writing,  to  obviate  the  statute  of  iimiutions.  1256.  1258. 
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PROMISSORY  NOTE;  we  Bilu  or  ExcBANac 
properties  o£  337. 

PROSiiX^CJTION;  eee  MUucious. 

PROTECTED  TRANSACTIONS;  eee  BAimDrTCT. 

deaiiD|;B  with  a  trader  two  montfai  before  his  bankruptcy  are.  S€7,  et  §eq, 

PROTEST^  see  Foauoii  Bill. 

PUBUCATION; 

proof  o^  in  an  action  fbt  a  libeL  1393.  1395. 

PDBLIC  POLICY; 

contract!  ag ainit,  are  ^M.  23. 

PUFFING;  ace  Aucn'^Na. 


QUANTUM  VALEBANT: 

when  a  vendee  of  g^ooda  ia  liable  for,  93  to  96. 

QUIET  ENJOYMENT;  lee  Cotznant. 

oovenant  for,  extends  only  to  distarbance  under  a  lawfbl  title.  633. 
what  constitotei  a  breach  of  aoch  coYenant.  634. 


R. 

RATinCATION; 

of  a  contract  hj  an  infant  after  age.  138. 

REAL  PROPERTY; 

limitation  of  actaona  in  respect  of.  1375. 

no  land  to  be  recovered  bot  within  twenty  yours  after  right  of  action  has  accroed.  1276L 

when  trespass  wiU  lie  for  an  injury  ta  1458. 

RECEIVING  HOUSE;  see  CAaann. 

RECITAL;  see  Condition;  Bono. 

RECOGNIZANCE; 

definition  of}  ranks  above  specialty  dehta.  980. 

REGISTER; 

examined  copy  oC  is  evidence  of  marriage.  1457^ 

REINSURANCE;  see  iNsuaANCs. 

RELEASE; 

will  discharge  a  covenant  653.  654. 
must  be  speciaUy  pleaded.  699. 

RENT; 

when  debt  liea  fbr.  716. 

when  there  may  be  an  apportionment  cC  718.  71 9. 
when  not.  735. 

limiutiuns  in  reooTery  of.  736.  1383. 
double,  when  reooTeraUe.  739. 

ia  the  highest  remedy  known  to  the  law;  taking  bond  or  other  aecurity  for,  will  not  ex. 

tinguiah  it  793. 
reserved  by  specialty,  not  barred  by  the  statute  of  limitations  until  after  ten  years.  138& 

REPAIR;  see  Covknant. 

covenant  to,  not  broken  by  ordinary  decay.  616.  or  by  making  an  alteration.  617. 

REPLEVIN; 

when  an  action  o^  will  lie.  1333. 

of  the  mode  of  proceeding  in.  1335. 

the  declaration.  1338.  the  pleadings.  1339. 

avowries  and  cognizances.  1331. 

of  the  plaintiff 's  replication  to  an  avowry  or  cognizance.  1335. 

evidence.  1347.  judgment.  1339. 

costs;  practice.  1341. 

writs  of  recaption  and  second  deliverance.  1343. 

proceedings  on  the  replevin  bond.  1344.  1346. 

|>rocoeding8  against  the  sheriff  for  taking  insufficient  pledges.  1347. 
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REPLICATIONS;  see  Dk  Injuria;  Nsw  finm. 
to  a  plea  of  infancy.  138. 
of  nil  debet  to  a  set  off.  161. 
to  a  plea  of  tender.  169. 
in  asBumpsit.  176. 

REPUTED  OWNERSHIP;  see  Bamxrvptct. 
what  constitates.  246,  et  uq. 

REQUEST; 

necessary,  to  support  a  promise,  when  the  consideration  is  past  36.  38. 
and  where  the  defendant  has  derived  no  benefit  from  the  plaintiff's  acts.  37. 
of  defendant,  must  be  express  or  implied  in  an  action  for  money  paid.  70,  71. 
when  it  must  be  averred  in  the  declaration.  1301. 
RESCUE; 

definition  of;  remedy  for.  814. 

RESPONDENTIA;  see  Bottomet. 

RESTITUTION; 

when  the  court  will  award  writ  of.  944. 

REVENUE;  see  Excise. 

non-observance  of  regulations  of,  without  firaud,  will  not  avoid  a  contract.  8.  18. 
contracts  in  contravention  of^  when  void.  16. 

REVERSIONER; 

may  bring  an  action  for  obstruction  of  lights.  560. 
or  for  any  injury  to  his  interests.  585. 

REVOCATION,  see  Wills. 

REWARD; 

offering,  by  advertisement,  will  support  assumpsit.  39. 
carrier  without  liability  o£  537. 

RIENS  IN  ARRERE; 

a  bad  plea  in  covenant  695. 
demurrable  in  debt  733. 

RISK;  see  CAaanca. 

commencement  and  termination  oi^  in  policy  of  insurance.  1143.  1145. 
if  none  has  been  run,  there  must  be  a  return  of  premium*  1209. 

RUNNING  DOWN; 

vessels  at  sea,  case  lies  for.  543. 


SALE;  see  Aucnoir. 

of  public  offices,  illegal. 

of  a  distress,  how  be  made.  810. 

when  property  in  goods  passes  by.  1470. 

SCIRE  FACIAS; 

pleadings  in  debt  on.  716. 

SCRIVENER; 

definition  of;  may  be  a  bankrupt  304. 

SEAMEN; 

not  entitled  to  extra  Wages  for  great  exertions.  39. 

SEAWORTHINESS;  see  Insurance. 

what  constitutes.  1189. 

SECURITY;  see  0obts. 

defendant  must  give  security  for  costs,  in  proceedings  under  1  6.  IV,  c.  87,  919. 

SEDUCTION;     * 

trespass  or  case  lies  for.  1463. 

SEPARATE  ESTATE;  * 

how  a  wife  may  have.  1086. 

SERVANT;  see  Master. 

contract  of,  hiring  on  Sunday,  valid.  16. 

general  hiring;  month's  warning,  86.     y 

leaving  service  before  end  of  year,  forfeits  wages.  87. 

unless  bjt  mutual  consent.  Id, 
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SERVANTS,  cnmHnmed, 

a  master  may  maintain  treaptaa  for  wdaction  of.  1462. 
posacasion  o^  not  soffictent  to  maintain  trover.  1476. 
ia  liable  in  trover  for  a  converaion  by  him.  1481. 
employed  to  aeil  a  horae,  baa  authority  to  warrant  1505. 

SERVICE; 

of  a  declaration  in  ejectment,  what  anfficient.  889. 

where  the  tenant  keepa  out  of  the  way.  891.  893. 

when  an  acknowlcdgmnentf  by  tenant,  of  reoeipt  of  dedtmtion  k  wflii  i<  nt  892. 

where  no  peraon  reaidea  on  tbe  premiiea.  894 

where  the  tenant  ia  abroad.  896. 

where  there  are  aeveral  tenanta.  897. 

may  be  j^ood  for  part  only.  898. 

affidavit  of.  899. 

SET  OFF; 

1.  Whatdebta  may  be,  atatutea  relating  toi  153. 
mnat  be  apecially  pleaded.  154.  161. 
mutual  debta  may  be.   Id, 

judgment  debta;  attorney *a  bill  may  be.  155. 

ao  may  goods  bargained  and  sold;  penaltiea.  156. 

but  a  claim  arising  out  of  a  guarantee  cannot  be.  154. 

the  demand  must  be  due  in  the  same  right.  156. 

when  allowed  in  bankruptcy.  159. 

wlien  an  unliquidated  demand  may  be.  160. 

plea  of  may  be  taken  diatributivcly.  161. 

2.  In  an  action  by  aaaigneea  of  a  bankrupt.  295.  • 

3.  In  convenant  699. 

4.  The  statute  of  limitations  applies  to.  1257. 

5.  May  be  pleaded  ip  replevin.  1336. 

SEVERAL;  see  Joint  and  Several. 

SHERIFF; 

may  take  a  baiUbond,  when.  771. 

must  givd  full  and  actual  possession  in  ejectment  945. 

proceedings  against,  for  taking  insufiicient  pledges  in  replevin.  1347. 

extent  of  Tiis  liabiliLy.  1349. 

is  liable  in  trover  for  seizing  the  goods  of  a  bankrupt  1479. 

not  liable  in  treapaaa  for  executing  a  writ  though  irregularly  sued  out.  1473. 

SHIPS; 

payment  for  repairing.  78. 

who  is  liable.  83. 

missing,  when  presumed  to  be  lost  1 156. 

SIGNING;  see  Will. 

SIMONY; 

definition  of.  755. 

bonds,  in  advancement  of,  void.  755.  757. 

SLANDER;  see  Libel. 

caae  lies  for.  1350. 

worda  actionable  in  themselves.  Id.  1356. 

words  spoken  in  respect  of  office,  dec.  1355. 

worda  actionable  in  respect  of  special  damage.  1357. 

of  title;,  words  tending  to  disinherison.  1359. 

teandalum  magnatum,  1362. 

privileged  common icacions.  1363.  1364.  See  ParviLaoED. 

privileged  publications.  1371. 

disclosmg  the  name  of  Uie  author  of  the.  1376. 

the  declaration.  1377. 

the  pleadings.  1389. 

evidence.  1393.  1398. 

costs.  1400. 

SMUGGLING;  see  Revenue;  Ikbdrance. 

when  persons  engaged  in^  cannot  enforce  contracts.  17* 

SPECIAL  DAMAGE; 

words  causing,  are  actionable.  1357. 

apecial  property  sufficient  to  maintain  trover.  1474. 
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SPECIALTIES; 

limitations  of  actions  upon.  1284. 

SPEanc  PURPOSE; 

goods  in  possession  of  bankrapt  for,  will  not  pass  to.  assignees.  362. 

SPIRITS; 

contracts  for  sale  of,  in  quantities  amounting  to  less  than  20s.,  cannot  be  enforced.  81. 
unless  when  supplied  to  guests.  10. 
securities  for  price  of.  9. 

STAGE  COACHES; 

owners  of,  responsible  for  goods  of  passengers.  510. 
drivers  of,  liable  for  gross  negligence.  527. 
taking  places  in.  540. 

STAKE.HOLDER;  » 

when  money  had  and  received  will  lie  against.  48. 
when  not  62. 

STAMP; 

on  bills  or  notes,  and  checks,  statutes  relating  to.  376,  et  teg. 

construction  of  act  345. 

effect  of  want  of.  387. 

on  bonds.  733. 

what  bonds  are  exempt  from  stamp  duty.  735. 

on  policies  of  insurance.  1147. 

insufficiency  of  may  be  objected  to  without  pleading  it  387. 

STAY  PROCEEDINGS;  see  Costs. 

when  the  court  will,  in  ejectment  911. 
until  payment  of  rent  and  costs  under  4  6.  II,  c  28.    p.  914. 
until  payment  of  mortgage-money,  under  7  G.  II,  c.  20.    p.  915. 
until  delivery  of  particulars  of  breaches.  917. 

STOCKS; 

foreign  funds  not  within  stock-jobbing  act  81. 

STOLEN  PROPERTY; 

when  trover  will  lie  for.  1469. 

STOPPAGE  IN  TRANSITU; 

when  it  may  be  exercised;  effect  oC  1472. 

STRANDING;  see  Insurancb. 
what  constitutes.  1173. 

SUNDAY; 

what  contracts  made  on  may,  and  what  cannot,  be  enforced.  14 
a  bill  due  on  becomes  payable  on  Saturday.  439.  447. 

SUPRA  PROTEST;  see  Acckptance. 

SURETY; 

1.  May  prove  under  a  fiat  m  bankruptcy.  321. 
who  is,  within  the  bankrupt  act  329. 
what  cJaims  of,  are  barred  by  certificate.  Jd. 

2.  In  a  bond,  liability  of.  744. 

to  a  party  in  office;  tax  collector.  747. 

3.  Contribution,  among  sureties.  750. 

4.  In  a  replevin  bond,  when  discharged.  1345. 
extent  of  liabUity  of.  1346. 

SURGEONS; 

mu8t  be  licensed,  when.  84. 

when  entitled  to  recover  for  medicines.  Id. 

Uftbtar  for  negligence.  85. 

SURRENDER:  see  Teustxxs. 

oi  a  title  In  lands  must  be  in  writing;  what  is  sufficient  1012. 

T. 

TENANCY;  see  Notice. 

from  year  to  year,  what  constitutes.  857. 

where  it  exists,  six  months*  notice  to  quit  must  be  given  before  ejectment  Id,  861. 
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TENANCY,  amHnuid. 

wheo  preramption  of  a  jearly  tenancy  maj  be  rebatted.  860. 

at  will,  what  is.  861. 

niles  for  aicertabiing  oommencement  o€  870. 

prooeediogs  under  1  6.  IV,  c.  87,  against  a  tenant  who  holds  over  after  ezpiratkm  oil  918L 

TENANTS;  see  taNDUQan. 

weekly,  holding  over,  not  liable  ibr  double  valne.  737. 

when  liable  for  doable  rent  729.  I 

in  common,  should  make  several  distresses.  789. 

by  the  courtesy  may  distrain.  Id, 

must  not  dispute  title  of  landlord.  925. 

but  may  show  that  it  has  expired.  927. 

TENDER; 

when  available  as  a  defence.  161. 

at  what  time  it  most  be  made.  163. 

by  and  to  whom  made.  163. 

in  what  specie,  and  to  what  amovnL  164. 

bank  notes,  when  a  good.  165. 

of  a  larger  sum,  when  good.  JUL 

how  it  should  be  made.  166. 

when  the  conduct  of  the  creditor  will  dispense  with.  166.  167. 

must  be  unconditional.  167. 

how  to  be  pleaded.  168, 169. 

replication  to  plea  oC  169. 

may  set  up  a  subsequent  demand.  170. 

by  whom  demand  should  be  made.  ItL 

payment  into  court  after.  171. 

when  a  good  plea  in  covenant.  699. 

of  rent,  will  prevent  distress.  799. 

TORT; 

when  a  party  may  waive,  and  sue  in  assumpsit.  4,  45. 
joint  tort-feasors  may  be  sued  jointly  or  severally.  591. 
when  a  party  may  waive  the  tort  and  sue  in  case.  1402. 

TRADE;  see  Infamt;  Covenant. 

contracts  in  general  restraint  of,  are  void.  638. 
but  contracts  in  partial  restraint  of,  are  not.  639. 
things  privileged  from  distress  in  favor  of.  795. 

TRADER;  see  Bankruptct. 

what  constitutes,  within  the  meaning  of  the  bankrupt  laws.  905. 

TRANSFER;  see  iNDoasKmNr;  Bills  or  Exchangb,  Slc 

of  a  bill  or  note  by  deliTery.  399. 

of  an  over  due  bill  408.    check.  411. 

after  payment  412. 

of  a  forged  bill;  rights  of  transferree.  414. 

TRANSITU;  see  Stoptagx. 

TREATING  ACT; 

price  of  refreshments  furnished  to  voters  cannot  be  reooveied.  11. 

TREES; 

property  in.  1450. 

TRESPASS;  see  Mksni  Paorrrs. 

1.  By  assignees  of  a  bankrupt  290. 

2.  When  a  concurrent  remedy  with  case.  547. 

3.  When  it  lies  in  general.  1401.  1418. 

4.  When  it  lies  for  injuries  to  personal  property.  1405. 

5.  For  an  assault  and  battery.  1409.    See  BiTTEar. 
the  declaration.  1412.    the  pleading.  1413.  1573. 
replication,  1418.    new  assignment.  1429.  damages.  1430. 

6.  Fof  false  imprisonment  1432. 

7.  When  it  lies  for  injuries  to  real  property.  1438. 
the  declaratioii.  1446.    the  pleadings,  1447. 

8.  For  criro.  con.  1455. 

9.  For  seduction.  1462« 
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TRESPASSER,  ah  inUio. 

penwn  distraining  for  rent,  or  poor's  rate,  sboU  not  be  deemed,  on  aooottnt  of  irregularity. 

81& 
when  a  man  abuses  an  aathority  derived  from  the  law,  he  beoomes  a,  1430.  1445. 

TROVBR; 

origin  of,  and  when  it  will  lie  in  generaL  1465. 

the  plaintiff  must  have  a  right  of  possession,  and  a  right  of  property.  1468. 

but  absolute  property,  without  possession,  is  sufficient  1467. 

when  it  will  lie  for  goods  in  pro^ss  of  manufacture,  1472. 

when  a  special  property  -is  soifficient  1474. 

poasessioa  alone  is  sufficient,  against  a  wrong  doer.  1476. 

what  constitutes  a  conversion.  1477. 

a  demand  and  refusal  is  evidence  of  a  conversion.  1489. 

of  the  parties  to  thu  action.  1487. 

by  assignees  of  a  bankrupt  382.  1470. 

on  a  bill  of  exchange.  499. 

will  lie  against  a  carrier,  when.  530. 

will  lie  where  trespass  cannot  be  maintained.  1475. 

the  declaration.  1490.    the  nleadings.  1492. 

evidence  and  damages.  1500. 

TRUSTEES;  see  Ejbctmbnt,  12. 

may  maintain  ejectment  when  legal  estate  vests  in.  848. 

when  a  surrender  of  their  estate  will  be  presumed,  to  enable  the  eetiui  ^ue  trutt  to  main. 

tain  ejectment  852. 

U. 

UNDERWRITER;  see  Insu&anok. 

opinion  of,  as  to  materiality  of  a  fact  concealed,  not  admissible  in  evidence.  1206. 

\A  a  competent  witness  for  another  underwriter  who  has  signed  the  same  policy.  1227. 

USE  AND  OCCUPATION: 
when  debt  lies  for.  718. 

USURY; 

what  constitntes.  481,  H  $eq, 

bills  tainted  with,  to  be  deemed  as  giyen  for  an  illegal  consideration.  Id, 

what  bills  are  exempt  from  usury  laws.  484. 

UTENSILS; 

when  they  will  pass  to  the  assignees  of  a  bankrupt  255. 

V. 

VACANT;  see  Possession. 

VALUE  RECEIVED; 

a  bill  or  note  need  not  import  to  be  fi>r.  372. 
when  tenants  are  liable  for  double  value.  726. 

VALUED  AND  OPEN  POLICIES.  1152. 

VOID;  see  Illbqal;  Contract;  Covenant;  Bond. 

W. 

WAGER; 

courts  will  not  try  action  on,  if  contrary  to  public  policy.  26. 

illegal,  what.  Jd, 

when  recoverable  from  the  stake-holder.  48. 

when  money  paid  on,  cannot  be  recovered.  67. 

relating  to  the  price  of  foreign  funds,  not  illegal.  54. 

WAGERING  POLICIES; 
are  iUegal.  1133.  1228. 

WAGES;  see  Sbevants. 

WAIVER; 

of  forfeiture  for  a  breach  of  covenant,  what  632. 929. 

of  double  value,  acceptance  of  single  rent  is.  727. 

of  notice  to  quit,  what  will  amount  toi.  873. 

acceptance  of  rent  Jd.    terriog  t  wooiul  notioo  after  the  expiration  of  the  flrat  874. 

Vol.  U.  -^7 
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WALLS; 

profMuty  in  pwCj  wtlUk  1451. 

WARRANTY-;  > 

of  foods  oold  and  deiifered*  95. 

what  cooftitntea,  in  a  policj  of  inaaranoe.  1181.    Seo  InmmAmcSm 
fkf  horaea,  remedj  fer  a  breach  oC  1508. 
'  what  oonalitDtea  a  broach  of  a  general.  1504. 
of  the  proper  ooam  to  parme  in  ease  of  a  breach  o£  1506. 

^ASTE  LANDS; 

Fhat  pooaeaaion  of  will  be  deemed  adreree,  ao  as  to  confer  a  title  against  the  lord.  836. 
•adjoining  a  high  road,  ownerahip  of.  1450. 

WAtER; 

carriers  by,  liability  ot,  511.  515.    See  CAMumu 

WATERCOURSE; 

when  case  will  lie  for  a  diTeraion  or  obstraetion  of.  564,  ei  §eq. 

WAY,  Rmht  or; 

aUtotory  proTisioos  respecting.  571. 

decisions  on  the  constroction  of  the  statatea.  573. 

by  grant,  what  oonatitatea.  578. 

extent  o£  580. 

of  necessity;  br  operation  of  law.  581. 

is  eztingnisbad  by  unity  of  possession.  583. 

in  an  action  fi>r  obstruction  of^  the  termtiit  should  be  stated  in  the  declaration.  583. 

plea  o£t  in  treapass.  1451. 

WEEKLY  TENANT; 

not  liable  to  double  value  for  holding  o¥«r,  727.  788. 

need  not  give  a  weelL*s  notice  to  quit,  unless  there  b^  a  contract  or  usage  to  tliat  effecL 

862. 

WIFE;  see  HubbanH;  Makeiko  Woman. 

WILLS; 

of  the  nature  and  requisites  of.  1511. 

who  may  make.  1513. 

what  property  passes  by  a.  1514. 

signing  and  attestation  under  the  statute  of  frauds.  1515. 

under  the  new  act,  1517. 

who  might  be  witoestes  under  the  statute  of  frauds.  1518. 

competency  of  witnesses  under    the  new  act  1531. 

revocation  of,  under  the  statute  of  frauds.  1523. 

under  the  new  act  1537. 

proof  of,  1229. 

the  wiirs  act  7  W.  IV,  &  1  Vic  c.  35.  1533. 

WITNESS;  aee  EviDENOK,|NiMtm. 

not  entitled  to  compensation  for  loaa  of  time.  40* 

unless  he  be  a  foreigner.  Id,  n. 

who  may  be,  in  bankruptcy  actions.  311. 

in  an  action  on  a  bill  of  exchange.  500. 

in  an  action  for  diverting  a  watercourse.  570. 

case  lies  against,  for  not  obeying  a  subpoena.  545. 

competency  of;  pursuant  to  3  &  4  W.  IV,  c  43,  s.  36,  501.  1541. 

who  may  be,  in  ejectment  941. 

who  may  be,  in  replevin,  1338. 

to  a  will.  1518  to  1523. 

WORDS;  see  Slaicdke. 

WORK  AND  LABOR; 

aMuropsit  will  lie  for.  77. 

deviation  from  special  contract,  rule  respecting.  78. 

when  of  an  inferior  description.  Id,    finding  materials.  Id,    new  work.  80.    extra.  Id, 

wlio  may  sue  and  be  aued  for.  81. 
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